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Barmry Broad, Board Member

RE Regulations Subcommittee Report Re: Rulemaking File No. 72022-01121-01;
15-Day Notice Public Comments

On May 16, 2023, the Agricultural Labor Relations Board provided notice of
modifications to these proposed regulations concerning updates to the Board's
administrative procedures and of materials added to the Board's rulemaking file for this
matter. The 15-day public comment period closed May 31.

The Board received one public comment during the comment period. This comment
from the California Farm Bureau, dated May 24, 2023, proposes to modify regulation
20300, subdivision (b) by specifying that it is the declaration included in a petition for
certification that may be signed by hand or electronically. The Board’s proposed
language currently reads:

(b) Form of the Petition. A petition for certification shall be in writing and
signed by hand or electronically. Printed forms for such petitions will be
supplied by the regional offices of the Board upon request. Such petition
shall contain a declaration, signed under penalty of perjury, that the
petition's contents are frue and correct to the best of the declarant's
knowledge and belief.

The California Farm Bureau proposes to modify the language as follows:

(b) Form of the Petition. A pe’rn‘lon for certification shall be in writing ere-
. Printed forms for such petitions will be
supplled by ’rhe regional offices of the Board upon request. Such petition
shall contain a declaration, signed by hand or electronically and under
penalty of perjury, that the petition's contents are true and correct to the
best of the declarant's knowledge and belief.

The subcommittee appreciates the comment received from the California Farm
Bureau, but recommends denying the proposed modification.



The modification proposed by the California Farm Bureau is beyond the scope of the
Board’s 15-day notice. On May 16, the Board provided notice of modifications to the
text of this proposed regulatory action. The notice specifically instructed that interested
persons may submit comments “relevant to the proposed modifications to the
regulatory text or the documents added to the rulemaking file.” In other words, the
notice did not “re-open” the entire regulatory action for comment. (See Gov. Code, §
11346.8, subd. (c).) The language at issue here relates to amendments proposed in the
Board's original notice of rulemaking that were not affected by the modifications which
were the subject of the 15-day nofice.

In addition, the subcommittee believes the current proposed language in regulation
20300, subdivision (b) is sufficiently clear in stating a petition for certification may be
signed by the filer by hand or electronically. The California Farm Bureau’s primary
concern appears to be ensuring that electronic signatures by employees in a showing
of interest accompanying a petition for certification are not allowed. The California
Farm Bureau points to language in regulation 20300, subdivision (i)! that evidence of
majority support may consist of authorization cards or petitions signed by the
employees. We do not believe the language of subdivision (i) is susceptible to an
interpretation that employees may electronically sign cards or petitions for the purpose
of demonstrating majority support. In fact, the first sentence of subdivision (i) (1) clearly
states that the formats of demonstrating maijority support, i.e., employees signatures on
authorization cards or petitions, must be “submitted with the petition,” referring here to
the petition for certification form itself as described in subdivision (b). Under the current
proposed language, it is only this petition -- the actual petition for certification -- that
may be signed electronically.

Moreover, electronic signatures by employees are not currently permitted in a showing
of interest accompanying a petition for certification. This point was acknowledged in
responding to the comment previously received within the original 45-day comment
period from the UFCW Western States Council and California Teamsters Public Affairs
Council. In that comment, the UFCW and Teamsters requested the Board adopt rules
allowing employees, at least those in the cannabis industry, to provide electronic
signatures for use in a showing of interest accompanying a petition for certification. The
Board declined to adopt such rules at the fime, and instead delegated to the
regulations subcommittee authority to study the issue and develop proposed
language. Thus, while current rules and practice do not allow for the use of electronic
signatures by employees in a showing of interest, the Board is awaiting the
subcommittee’s report and recommendations regarding the adoption of such rules.

Accordingly, similar to the subcommittee’s prior recommendation the Board defer
action on amendments to the Board's regulations concerning whether to allow
electronic signatures by employees in a union’s showing of interest — which the Board
adopted, the subcommittee proposes the Board deny the current request to modify
the regulatory language to reiterate existing rules prohibiting the use of employee
electronic signatures. The subcommittee further recommends the Board vote to adopt
the proposed rulemaking.

1 This language appears in current subdivision (j) of regulation 20300, which is proposed to be re-
lettered as subdivision (i) as a result of other proposed amendments to this regulation.
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