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DECISION AND ORDER 

Following a three day unfair labor practice (ULP) hearing in the above-

captioned case, Administrative Law Judge (ALJ) Mary Miller Cracraft found that 

Gerawan Farming, Inc. (Gerawan) violated sections 1153, subdivisions (a), (c) and (d) of 

the Agricultural Labor Relations Act (ALRA or Act)1 by failing to recall four agricultural 

employees in retaliation for their support for the United Farm Workers of America 

(UFW), and with respect to one individual because he testified in a prior ALRB 

proceeding.  

Gerawan filed exceptions to the ALJ’s decision with the Agricultural Labor 

Relations Board (the ALRB or Board) pursuant to Labor Code section 1160.3 and 

1 The ALRA is codified at Labor Code section 1140 et seq. 
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California Code of Regulations, title 8, section 20282, subdivision (a).2 Gerawan argues 

that the ALJ used an incorrect legal standard for evaluating whether the failure to recall 

the agricultural employees violated the Act, and challenges the ALJ’s conclusions as to 

all violations found.3   

The General Counsel filed one exception to the ALJ’s decision, arguing 

that the ALJ erred in not finding unlawful retaliation when Gerawan failed to recall one 

of the employees in 2014 in addition to the violation the ALJ did find with respect to the 

failure to recall that individual in 2015. 

The Board has considered the ALJ’s decision, the record, and the parties’ 

exceptions and briefs, and has decided to affirm the ALJ’s rulings, findings, and 

conclusions for the reasons discussed below, and to modify the ALJ’s recommended 

order consistent with the Board’s decision. 

I. Background 
 

The agricultural employees involved in this case are Eliazar Mulato 

                                            
2 As it has before, Gerawan objects in its exceptions to the participation of Board 

Member Hall due to alleged bias, conflicts of interest, and lack of impartiality. We reject 
these claims for reasons previously stated. (Gerawan Farming, Inc. (2019) 45 ALRB No. 
3, p. 2, fn. 3; Gerawan Farming, Inc. (2018) 44 ALRB No. 11, p. 2, fn. 1.) 

3 Gerawan excepts to the order imposed by the ALJ on the basis that the UFW’s 
decertification effective in November 2013 renders moot any unfair labor practice 
charges brought by the UFW after that time. There is no discussion of this position in 
Gerawan’s brief in support of its exceptions, and Gerawan cites no authority in support 
this claim. Moreover, we find no legal basis for Gerawan’s contention. The underlying 
charges do not allege bargaining-related violations dependent on the union’s certification 
as the employees’ exclusive representative. (See Gerawan Farming, Inc., supra, 44 
ALRB No. 11, p. 13.) 
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(Mulato), Rafael Marquez Amaro (Marquez), Juan Manuel Juarez Hernandez (Juarez), 

and Alberto Bermejo Cardosa (Bermejo). They performed seasonal work in Gerawan’s 

peach and nectarine orchards. During the timeframes relevant to this case, Mulato and 

Marquez worked for crew boss Francisco Maldonado (Maldonado); Juarez worked for 

crew boss Manuel Ramos (Ramos); and Bermejo worked different seasons for crew 

bosses Alfredo Zarate (Zarate) and Carlos Rodriguez (Rodriguez). There is no dispute 

that the alleged discriminatees in this case engaged in protected activity by supporting the 

UFW, and that Gerawan, through its crew bosses, was aware of this activity. 

Work in the nectarine and peach orchards moves through several seasonal 

cycles: winter pruning and trussing, followed by spring thinning, summer harvesting, and 

summer pruning. The exact starting and stopping dates for each cycle vary from year to 

year. Layoffs at the end of each cycle, and recalls at the beginning of the next, happen 

routinely. Each crew boss assembles his crew when he receives notification from 

Gerawan of the starting date for the next cycle.  

II. Legal Standard for Determining Whether Adverse Employment Actions 
Violate the ALRA 

 
In discrimination cases under Labor Code section 1153, subdivisions (a) 

and (c), the General Counsel has the initial burden of establishing a prima facie case. The 

General Counsel must show by a preponderance of the evidence that the employees 

engaged in protected concerted activity, the employer knew of or suspected such activity, 

and there was a causal relationship between the employees’ protected activity and the 

adverse employment action on the part of the employer (i.e., the employee’s protected 
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activity was a “motivating factor” for the adverse action). (Kawahara Nurseries, Inc. 

(2014) 40 ALRB No. 11, p. 11, citing California Valley Land Co., Inc. (1991) 17 ALRB 

No. 8, pp. 6-7; Woolf Farming Co. of California, Inc. (2009) 35 ALRB No. 2, pp. 1-2; 

Wright Line, A Div. of Wright Line, Inc. (1980) 251 NLRB 1083, 1087.)  

With respect to the third element of causal connection, the Board may infer 

a discriminatory motive from direct or circumstantial evidence. (New Breed Leasing 

Corp. v. NLRB (9th Cir. 1997) 111 F.3d 1460, 1465.) Where discriminatory motive is not 

apparent from direct evidence, there are a variety of factors that the Board and courts 

have considered in order to infer the true motive for the adverse employment action. Such 

factors may include: (1) the timing or proximity of the adverse action to the activity; (2) 

disparate treatment; (3) failure to follow established rules or procedures; (4) cursory 

investigation of alleged misconduct; (5) false or inconsistent reasons given for the 

adverse action, or the belated addition of reasons for the adverse action; (6) the absence 

of prior warnings; and (7) the severity of punishment for alleged misconduct. (Aukeman 

Farms (2008) 34 ALRB No. 2, p. 5, citing Miranda Mushroom Farm, Inc. et al. (1980) 6 

ALRB No. 22; H & R Gunlund Ranches, Inc. (2013) 39 ALRB No. 21, pp. 3-4.) 

In cases such as this one, where the alleged adverse employment action is 

the failure to recall an employee, the General Counsel’s prima facie case must also 

include a showing that the employee applied for an available position for which he/she 

was qualified and was unequivocally rejected. (McCaffrey Goldner Roses (2002) 28 

ALRB No. 8, p. 8.) If the employer has a practice or policy of contacting former 

employees to offer them re-employment, then the prima facie showing can be satisfied by 



 
45 ALRB No. 7 5 

proof of the employer’s failure to offer the employee work when work became available. 

(H & R Gunlund Ranches, supra, 39 ALRB No. 21, p. 4; Giannini Packing Company 

(1993) 19 ALRB No. 16, at ALJ Dec. p. 15.) 

Once the General Counsel has established a prima facie case of 

discrimination, the burden shifts to the employer to prove that it would have taken the 

same action in the absence of the protected conduct. (Gerawan Farming, Inc., supra, 45 

ALRB No. 3, p. 12; H & R Gunlund Ranches, supra, 39 ALRB No. 21, p. 4; Wright Line, 

supra, 251 NLRB 1083, 1087.)4 “[I]t is not sufficient for the employer simply to produce 

a legitimate basis for the action in question. It must ‘persuade’ by a preponderance of the 

evidence that it would have taken the same action in the absence of protected conduct.” 

(Conley (2007) 349 NLRB 308, 322, enfd. Conley v. NLRB (6th Cir. 2008) 520 F.3d 629, 

637-638; David Abreu Vineyard Management, Inc. (2019) 45 ALRB No. 5, p. 4, fn. 6.) 

Where it is shown that the employer’s proffered reasons are pretextual, the 

employer fails by definition to show that it would have taken the same action for those 

reasons absent the protected conduct, and there is no need to perform the second part of 

the Wright Line analysis. (Premiere Raspberries, LLC dba Dutra Farms (2013) 39 ALRB 

No. 6, p. 8, citing Limestone Apparel Corp. (1981) 255 NLRB 722, enfd. (6th Cir. 1981) 

705 F.2d 799; Conley, supra, 349 NLRB 308, 322.) 

The ALJ’s decision in this case begins with a lengthy discussion of the 

                                            
4 This burden shifting analysis has long been known as the “Wright Line” 

causation test after the National Labor Relations Board’s (NLRB’s) decision in Wright 
Line, supra, 251 NLRB 1083, enfd. (1st Cir. 1981) 662 F.2d 899, cert. den. (1982) 455 
U.S. 989.) 
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Wright Line test as applied by both the ALRB and NLRB. Relying on our decision in 

Sandhu Brothers (2014) 40 ALRB No. 12, the ALJ concludes that the Board adopted a 

new legal standard under which a showing of causal connection, or nexus, is no longer a 

required element of the General Counsel’s prima facie case, but rather that a prima facie 

case is made upon a showing of “activity, knowledge, and animus.”5 (ALJ Dec., p. 6.)  

We clarify here that the Board in Sandhu Brothers did not adopt a new 

formulation of the Wright Line standard. Indeed, nowhere in that decision does the Board 

state it is reversing or departing from any prior precedent concerning the Wright Line 

formula or that it is adopting a new or different standard for evaluating charges of 

discrimination. We additionally note that the Eighth Circuit Court of Appeals recently 

rejected a standard similar to that adopted by the ALJ in this case in Tschiggfrie Props. v. 

NLRB (8th Cir. 2018) 896 F.3d 880, 886-887. There, the NLRB concluded that its 

General Counsel need not show any causal connection between an employee’s protected 

activity and the employer’s adverse action, and that a showing of “antiunion animus” was 

sufficient. The court disapproved the standard applied by the NLRB, finding “[s]imple 

animus toward the union is not enough” to satisfy the General Counsel’s burden of 

establishing a prima facie case. (Id. at p. 886.) The court proceeded to find “the General 

                                            
5 All parties to this proceeding have cited ALRB authority enunciating the General 

Counsel’s initial burden as including activity, knowledge, and causal connection. In the 
briefing before the ALJ, no party challenged the legal standard set forth in our precedent, 
asserted Sandhu Brothers departed from the Board’s precedent applying Wright Line, or 
otherwise urged the ALJ to adopt a new formulation of the Wright Line standard. 
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Counsel must prove a connection or nexus between the animus” and the adverse action. 

(Ibid.)  

We find the foregoing consistent with precedent under our Act: “In order to 

establish a prima facie case of unlawful discrimination, [the] General Counsel must show 

protected concerted or union activity, employer knowledge of such activity, and a causal 

connection between the activity and the adverse action of the employer.” (Tsukiji Farms 

(1988) 24 ALRB No. 3, at ALJ Dec. pp. 63-64; see also David Abreu Vineyard 

Management, Inc., supra, 45 ALRB No. 5, at ALJ Dec. p. 5; Springfield Mushrooms, Inc. 

(1988) 14 ALRB No. 10, at ALJ Dec. pp. 31-32; Babbitt Engineering & Machinery, Inc. 

v. ALRB (1984) 152 Cal.App.3d 310, 343, quoting Jackson & Perkins Rose Co. (1979) 5 

ALRB No. 20, p. 5.) To be clear, this is not to say evidence of general antiunion animus 

has no relevance at all. “Proof of general company antiunion animus aids [the] general 

counsel’s burden of proof but is not in itself sufficient to prove the charge.” (Kawano, 

Inc. v. ALRB (1980) 106 Cal.App.3d 937, 943.) Proof that an employee’s protected 

activity was a motivating factor in the employer’s adverse action is required as part of the 

General Counsel’s prima facie case. Accordingly, we do not rely on the ALJ’s analysis to 

the extent that she finds that proof of general antiunion animus on the part of Gerawan is 

sufficient by itself to establish the General Counsel’s prima facie case. We thus turn now 

to reviewing the discriminatory failure to recall allegations for the four employees at 

issue in this case in light of the standards we have set forth above.  
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III. Discussion and Analysis 

A. The Unlawful Refusal to Rehire Mulato and Marquez 
 
The first amended consolidated complaint alleged that Mulato and Marquez 

were laid off in October 2013, after the harvest season, and were not recalled during the 

2013 winter pruning cycle or the 2014 spring thinning cycle as they had been in prior 

years. Their crew boss was Maldonado. The complaint alleges that the failure to recall 

was in retaliation for their support of the UFW.  

Mulato worked for Maldonado from 2010 until October 2013. He testified 

that he worked full years (i.e. he worked all of the seasonal cycles with the routine layoffs 

in between) at Gerawan in 2011, 2012, and part of 2013. Marquez began working for 

Maldonado in October 2011. Marquez also harvested grapes after the tree fruit harvest in 

2011 and 2012, but apparently not in 2013. 

Mulato and Marquez began supporting the UFW in the spring of 2013. 

They attended negotiation sessions and UFW meetings, handed out UFW flyers to 

coworkers, and wore UFW buttons and t-shirts. In August 2013, as decertification 

proponents were seeking petition signatures, they each requested permission from 

Maldonado to gather signatures in support of the UFW. During the hearing, crew boss 

Maldonado agreed that each man was an outspoken UFW supporter. 

The ALJ credited Mulato’s testimony that, as the various cycles of work 

progressed through the years, Maldonado routinely called Mulato to let him know when 

to report back from layoff. In fact, Maldonado regularly gave Mulato a ride to work. 

Marquez rode to work with David Clemente. The ALJ found that Marquez was routinely 
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laid off and recalled during the seasonal cycles since he began working at Gerawan in 

2011, and that he found out about recall through Clemente. The ALJ credited Mulato’s 

testimony that after he began supporting the UFW, Maldonado stopped giving him rides 

to work and he began riding with Clemente. After the mid-October 2013 layoff, Mulato 

did not receive a call from Maldonado about recall to winter pruning as he had in the 

past. The ALJ found that this was not typical of the years Mulato had worked with 

Maldonado. 

When they did not hear from Maldonado or Clemente about the 2013-2014 

winter pruning recall, Mulato and Marquez called Maldonado’s cell phone number but 

received no answer. Neither realized that Maldonado had changed his phone number. 

That same week, Mulato called Gerawan human resources manager Jose Erevia, but 

Erevia told him the crew was full and that he would be called if more workers were 

needed. The ALJ also found that Marquez called Gerawan’s office to ask about work but 

was told only the foreman knew about personnel. Mulato and Marquez also went to the 

fields in early spring 2014 and asked Maldonado for work, but he told them he could not 

hire any more people. 

Maldonado testified that he changed his cell phone number in late 2013 

when he switched carriers. He testified that he provided his new number to the Gerawan 

office and to Clemente who regularly drove a number of employees to work, but not to 

employees.  

Maldonado testified that he did not call Mulato and Marquez for work after 

the October 2013 layoff because they did not contact him, and because so many others 
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did call him asking for work. Maldonado agreed that some of the employees in the 

2013/2014 winter pruning crew were new hires, and some who were recalled did not 

have as much experience as Mulato and Marquez. He denied that he considered Mulato 

and Marquez’s union activity when they were not recalled.  

The ALJ found Maldonado’s rationale for not recalling Mulato and 

Marquez was not believable. Maldonado admitted that he did not give either man his new 

cell phone number, so he knew they could not have contacted him. This is in stark 

contrast to the many other employees who did have Maldonado’s telephone number and 

were able to contact him. The ALJ also found Maldonado had a past practice of calling 

employees or their rides for recall and his actions in 2013 were inconsistent with this 

practice.  

After Mulato and Marquez were not recalled to Maldonado’s crew, and did 

not work 2013-2014 winter pruning and most of 2014 spring thinning, they eventually 

were offered employment with crew boss Ramiro Cruz on May 2, 2014. They both 

returned to work at Gerawan for the end of spring thinning in 2014, and then harvested 

peaches in the summer. 

Gerawan argues that the timing of the alleged failure to rehire Mulato does 

not show discriminatory motive. While Mulato began supporting the UFW in the spring 

of 2013, it was not until November 2013 that Mulato was not recalled. Gerawan also 

argues that the fact that Mulato stopped getting rides to work with crew boss Maldonado 

is not relevant because there was no adverse employment action against Mulato at the 

time Maldonado stopped giving him rides. We do not find these arguments persuasive. 



 
45 ALRB No. 7 11 

Although the fact that Maldonado stopped giving Mulato rides in spring 

2013, after Mulato began supporting the UFW, does not by itself establish that the 

decision not to recall Mulato in November 2013 was unlawfully motivated, it is relevant 

background evidence. The ALJ credited Mulato’s testimony that his once friendly 

relationship with Maldonado began to deteriorate as spring 2013 turned into summer and 

fall, and Mulato continued to participate in more visible UFW activities. While 

Maldonado did not fire Mulato as soon as he knew about his support for the union, that 

does not rule out drawing an inference that Maldonado continued to harbor animus 

toward Mulato’s union support. The November 2013 recall presented Maldonado with 

the first opportunity to get Mulato and Marquez off of his crew without overtly 

discriminating against them. The timing of employer action in a failure to rehire case 

must take into account the seasonal nature of the employment. This Board has recognized 

that in seasonal employment, “the season following protected union or other concerted 

activity is often the first opportunity for an employer to retaliate for such conduct without 

blatantly seeming to discriminate.” (Tsukiji Farms, supra, 24 ALRB No. 3, at ALJ Dec. 

p. 65, citing Sahara Packing Co. (1978) 4 ALRB No. 40, at ALJ Dec. p. 15.) We also 

have found in this context that “it would be misleading to place undue emphasis on the 

time periods involved and forget that, in seasonal employment, re-employment is 

generally the first opportunity for more subtle discrimination to occur.” (Sahara Packing 

Co., supra, 4 ALRB No. 40, at ALJ Dec. p. 15.)  

We agree with the ALJ that Maldonado’s disingenuous reason for not 

rehiring Mulato and Maldonado—because they did not call him—is strong circumstantial 
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evidence that this stated reason for not recalling the men was pretext. Maldonado knew 

they did not have his new phone number and he asked Clemente not to give it out. 

The ALJ also properly found that Maldonado’s testimony that he chose 

employees for recall in the fall of 2013 based on their experience with a particular type of 

work was not believable. Maldonado admitted that two of the men he recalled after the 

October 2013 layoff had only worked for him for about a month. Mulato and Marquez on 

the other hand had three and two years of experience working for Maldonado, 

respectively. Even after sixteen additional openings became available as the pruning 

season progressed, Maldonado did not offer recall to Mulato and Marquez.6  

Failing to adhere to past recall practices, resorting to pretextual reasons, and 

giving shifting, inconsistent explanations for an adverse action all constitute strong 

circumstantial evidence of the existence of a hidden, unlawful motive for such action. 

(Giannini Packing Company, supra, 19 ALRB No. 16, at ALJ Dec. p. 17.) 

We affirm the ALJ’s finding that the General Counsel met her burden of 

showing that Maldonado had a practice of either calling workers to notify them of a recall 

or calling drivers and asking them to contact their riders to tell them about the recall. 

Gerawan argues there must be evidence of a “formal” policy or practice of contacting 

former employees for recall in order to satisfy this aspect of the General Counsel’s prima 

                                            
6 Gerawan’s claim that Maldondado delegated the decision of who to recall to the 

driver, Clemente, is directly undercut by Maldonado’s own testimony that when Gerawan 
management gave work to Maldonado to start November 2, 2013, and told him to bring 
eight crew members, Maldonado decided who to invite and made some of the phone 
calls.  
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facie case. In contrast, employee recalls at Gerawan are informal, decentralized and done 

on an ad hoc basis. We do not find this argument persuasive, and Gerawan cites no 

authority in support of its contention. Evidence of established, although informal, 

practices used by forepersons to fill their crews at the beginning of a season is sufficient. 

(Rivera Vineyards, et al. (2003) 29 ALRB No. 5, at ALJ Dec. p. 32; Giannini Packing 

Company, supra, 19 ALRB No. 16, at ALJ Dec. p. 18; Stamoules Produce Co. (1990) 16 

ALRB No. 13, at ALJ Dec. p. 7.) Courts have upheld Board findings in seasonal rehiring 

circumstances based on an employer’s informal hiring practices, including where hiring 

decisions are made by foremen in “an informal in-the-field system” similar to that used 

by Gerawan. (Kawano, supra, 106 Cal.App.3d at pp. 944-945, 954; Vessey & Co. v. 

ALRB (1989) 210 Cal.App.3d 629, 662.)  

The record does not indicate that in the past Mulato and Marquez had to 

affirmatively contact their crew boss in order to secure a position in the crew for the next 

cycle of work. The ALJ discredited Maldonado’s testimony that staying in touch during a 

layoff was a criterion in determining which workers to recall. In any event, credited 

testimony shows that Maldonado was aware that Mulato and Marquez were interested in 

returning to work early in the 2013/2014 cycle. Mulato called Erevia in November 2013 

and was told he would be called when there was a need for more workers. The ALJ found 

that both men went in person to speak to Maldonado in March 2014 early in the spring 

thinning cycle when there were only a few people on the crew.  

We therefore uphold the ALJ’s conclusion that the General Counsel 

established a prima facie case that the failure to recall Mulato and Marquez was 
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motivated by unlawful considerations. 

We also uphold the ALJ’s determination that Gerawan failed to show that 

Marquez and Mulato would not have been recalled even absent their union activity. As 

discussed above, Maldonado’s stated reason for not rehiring Mulato and Marquez—

because they did not call him— was pretextual. His testimony that he chose employees 

for recall in fall 2013 based on their experience with a particular type of work was not 

credited. Gerawan has failed to rebut the General Counsel’s case. (David Abreu Vineyard 

Management, Inc., supra, 45 ALRB No. 5, p. 4; L.S.F. Transportation, Inc. (2000) 330 

NLRB 1054, 1074-1075 [“Where the reason advanced by an employer for a discharge 

either did not exist or was in fact not relied on, the inference of unlawful motivation 

established by the General Counsel remains intact, and is indeed logically reinforced by 

the pretextual reason proffered by the employer”].) 

Finally, we reject Gerawan’s contention that no violation may be found 

with respect to Mulato and Marquez because they both were hired by another crew boss 

in early May 2014. The fact they were subsequently hired does not cure Maldonado’s 

earlier unlawful failure to hire them earlier in the season. (Ruline Nursery (1982) 8 

ALRB No. 105, p. 15 [employer unlawfully discriminated against two employees by 

failing to rehire them for “several days” after employees with less seniority were hired].) 

While the subsequent hiring of Mulato and Marquez may be relevant to mitigation of any 

backpay to which they are entitled, it does not immunize Gerawan from the unfair labor 

practice violation itself. (Sequoia Orange, Co. (1985) 11 ALRB No. 21, at ALJ Dec. p. 

99, fn. 116 [evidence of employees’ subsequent recall “would only affect the extent of 
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mitigation of employer liability, rather than refute the existence of liability itself”].)7 

B. The Unlawful Failure to Rehire Juarez 

Juarez began working at Gerawan in either 2008 or 2009.8  He worked 

from the beginning for crew boss Ramos. Ramos’ crew performed spring thinning and 

summer harvesting, but did not work the winter pruning cycle. Each time Juarez was 

recalled either Ramos, Ramos’ son-in-law, or Miguel Miranda (who Juarez rode to work 

with) called Juarez one or two days before the start date.  

In spring of 2014, during spring thinning, Juarez spoke to union organizers 

when they visited at lunchtime, and he wore a UFW t-shirt to the fruit giveaways on 

Friday afternoons. This was corroborated by co-worker Miguel Miranda Alvarez 

(Miranda) who testified that he observed Juarez wearing a UFW T-shirt. Miranda and 

                                            
7 Gerawan excepts to the ALJ’s alleged denial of its request to order the General 

Counsel to produce prior witness statements of Marquez. (Cal. Code Regs., tit. 8, § 
20274, subd. (a).) We find no merit in this exception. At the close of Marquez’s direct 
examination, Gerawan requested the General Counsel produce all witness statements by 
Marquez. The General Counsel represented that she conducted a diligent search of her 
records and produced all statements in her possession. The General Counsel did not 
withhold any statements under claim of privilege. The statements produced by the 
General Counsel include a Spanish declaration signed by Marquez on August 27, 2013; a 
declaration in English signed by Marquez on November 10, 2013; a Spanish declaration 
signed by Marquez on May 11, 2015, as well as an English translation of that declaration 
signed on June 1, 2015; and copy of Marquez’s testimony in the hearing in case no. 2013-
RD-003-VIS. Gerawan speculates and asserts, without any supporting facts, that the 
General Counsel has refused to produce all of Marquez’s prior statements. We reject 
Gerawan’s unsupported accusations and have no reason to question the integrity of the 
General Counsel’s statements on the record before the ALJ. Moreover, the statements 
Gerawan speculates to exist purportedly relate to the 2015 timeframe—far after the 2014 
recall events that are the subject of the allegations of this case concerning Marquez.  

8 At the time of the hearing in this matter, Juarez was working for Gerawan crew 
boss Ramiro Cruz. Juarez testified that he had been working for Cruz for two years.  
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Juarez also attended union negotiations together. According to Juarez, after Ramos 

observed Juarez speaking to UFW organizers, Ramos told him he should “ask the union 

for a job.”  

Juarez testified at the 2014-2015 consolidated unfair labor practice and 

election objection ALRB hearing in case no. 2013-RD-003-VIS. Juarez gave his 

testimony in October 2014. His testimony was generally about Ramos’ activity in 

assisting decertification efforts. Ramos also testified during the hearing, on March 3 and 

4, 2015. 

The 2015 spring thinning cycle began approximately two weeks after 

Ramos testified. Juarez did not hear from Ramos or his son-in-law about a recall as he 

expected. Juarez testified that on a Sunday in late March 2015, he heard from Miranda 

that thinning had begun the day before. When Juarez called Ramos on the following 

Tuesday, Ramos told him the crew was full. Juarez went to the field in early April to ask 

for work, and Ramos again told him the crew was full. Juarez filed a ULP charge on 

April 8, 2015, alleging unlawful retaliation in the failure to recall him.9 On April 12, 

2015, Ramos called Juarez and told him there was a position available, and Juarez 

returned to work the next day.  

The ALJ credited the testimony of Juarez over that of crew boss Ramos 

                                            
9 The ULP charge filed by Ramos on April 8, 2015, alleged retaliation for 

testifying in an ALRB hearing. (Charge no. 2015-CE-07-VIS.) A second charge alleging 
retaliation for Ramos’ union activity was filed on April 9, 2015, by the UFW. (Charge 
no. 2015-CE-008-VIS.) 
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where there was a conflict. The ALJ found that after Juarez began his open support of the 

union, Ramos’s attitude toward him became unfriendly.10 She also found that Ramos 

showed animus toward Juarez based on Ramos’ understanding of what Juarez had 

testified about at the hearing.  

The ALJ found that Ramos had a practice of contacting former employees 

for rehire. After Gerawan management contacted him to let him know the next cycle of 

work would begin in a few days, Ramos usually called the same people from season to 

season. He also called regular drivers like Miranda who called their riders to tell them of 

the recall. Ramos sometimes had his son-in-law make calls to crewmembers. Ramos 

denied at the hearing that he had a preference for recalling experienced workers, and 

claimed that anyone could be trained in 3-4 days. The ALJ found this testimony to be 

disingenuous and did not credit it. Based on the foregoing, the ALJ found that the 

General Counsel established a prima facie case of retaliatory failure to recall. 

The ALJ found that Gerawan failed to show that Juarez would not have 

been rehired absent his union activity and his testimony at the ALRB hearing. She 

reasoned that Ramos did not credibly explain why he did not recall Juarez or why he 

hired employees with no experience. The ALJ found that the record supported the 

conclusion that previously Ramos was satisfied with Juarez’s work. For example, when 

Juarez asked Ramos for permission to be absent for a few weeks in 2014, Ramos granted 

                                            
10 The ALJ also states that Ramos stopped giving Juarez a ride to work and 

stopped letting him drive his truck at work to move umbrellas (ALJ Dec., p. 28), but she 
seems to have this confused with Mulato’s testimony about crew boss Maldonado (see 
above). 
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the request and put Juarez immediately back to work when he returned. 

Gerawan argues in its exceptions that there was no adverse employment 

action toward Juarez, and that the 19-day delay in recalling him at the beginning of 2015 

spring thinning was the result of, at most, “miscommunications or misunderstandings.” 

Gerawan points to the ALJ’s finding that hiring for spring thinning occurs over several 

weeks beginning with a crew of 17-29 people and increasing to 40 people (ALJ Dec., p. 

11), and argues that this explains why Juarez was hired in April rather than March. 

Gerawan also points out that the ALJ found that it was unclear whether crew boss Ramos 

knew about the ULP charge that Juarez filed on April 8, 2015, alleging failure to recall 

when Ramos called Juarez on April 12, 2015, to tell him he could come and work. (ALJ 

Dec., p. 26.) Therefore, Gerawan’s position is that the record does not support a finding 

that the filing of the ULP charge motivated Ramos to finally call Juarez and offer him 

recall. Further, the fact that Juarez was hired on April 12, 2015, is proof that there was no 

discrimination. 

We find that there is sufficient circumstantial evidence from which to infer 

that the delay in recalling Juarez was motivated at least in part by Juarez’s protected 

activity. Juarez’s union support began in the spring of 2014, and Ramos’ disparaging 

comment that Juarez “should ask the union for a job” occurred during that time frame. 

However, that does not rule out drawing an inference that Ramos continued to harbor 

animus toward Juarez’s union support. Since Ramos’ crew performed spring thinning and 

summer harvesting, but did not work the winter pruning cycle, the March 2015 recall 

presented Ramos with the first opportunity to get Juarez off of his crew without any overt 
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appearance of discrimination. (Tsukiji Farms, supra, 24 ALRB No. 3, at ALJ Dec. p. 65; 

Sahara Packing Co., supra, 4 ALRB No. 40, at ALJ Dec. p. 15.) 

Significantly, Ramos changed his established recall process with respect to 

Juarez. Juarez had worked for Ramos for six or seven years prior to the spring of 2015. 

At the beginning of a new work cycle, Juarez testified that there were years Ramos would 

call, and years Ramos’ son-in-law would call, but that he always received a direct call to 

start work the next day. Miguel Miranda, Juarez’s driver, who also worked on Ramos’ 

crew testified that “we were always waiting to get a call from him [Ramos] or his son-in-

law.” Juarez did not receive a call about returning to work for the 2015 spring thinning 

season, and Ramos told Juarez his crew was full after Juarez came asking for work about 

a week after thinning began. Juarez knew that most other former crew members had been 

recalled and that there also was also a number of new people on the crew.11 When Juarez 

went to the field to ask for work in early April 2015 and was again told by Ramos that the 

crew was full, Juarez questioned Ramos “how is it possible that you are giving them [new 

people] the chance when I’ve been working for you for so many years.” Ramos did not 

respond. 

Miranda, who had attended union negotiations with Juarez, was asked to 

return to work. However, it was not Ramos who called him. Rather, Jaime Mendoza, 

Gerawan’s liaison with previously injured workers, called Miranda to tell him work was 

                                            
11 Miranda testified that there were about three workers who were new when the 

2015 thinning season started. 
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starting.12 Miranda testified that he was surprised when Ramos did not call him in 2015. 

Miranda also testified that when he went back on the first day, he gave rides to two other 

workers. Miranda understood that these two individuals were already hired, because they 

had worked at Gerawan the year before. Miranda called Juarez on a Sunday to tell him 

that work had started the day before, and asked him why he had not gone. Juarez told him 

that Ramos had not called him.13 

Finally, Ramos’ denial at the hearing that he had a preference for recalling 

experienced workers, and his denial that he knew Juarez was involved with the UFW, 

neither of which were credited by the ALJ, suggest the existence of a concealed, 

impermissible motive for the delay in recalling Juarez. Based on the foregoing reasons, 

we find that the General Counsel met her burden to show that the delay in recalling 

Juarez was motivated, at least in part, by his protected activity.  

The record also supports the conclusion that Ramos (and/or his son-in-law) 

had an informal, but well-established practice of calling crew members or their drivers a 

day or two prior to the start of the next work cycle. Ramos testified that when he wanted 

Juarez to come to work, he would call Miranda, his driver. Juarez had been recalled this 

                                            
12 Miranda injured his shoulder in 2014. 
13 The fact that Miranda, who also supported the UFW, was quickly accepted back 

into Ramos’ crew does not disprove that Ramos had an unlawful motive for not recalling 
Juarez. (Kawahara Nurseries, Inc., supra, 40 ALRB No. 11, p. 22 [“it is well-established 
that a discriminatory motive, otherwise established, is not disproved by an employer’s 
proof that it did not weed out all union adherents”]; NLRB v. Instrument Corp. of 
America (4th Cir. 1983) 714 F.2d 324, 330 [a finding of discriminatory motive as to some 
employees is not defeated by evidence the employer did not discriminate against all 
union supporters]; Nachman Corp. v. NLRB (7th Cir. 1964) 337 F.2d 421, 424.) 
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way for at least five years. Miranda corroborated this, testifying “we were always waiting 

to get a call from him [Ramos] or his son-in-law.”  

Turning to the question of whether Gerawan met its burden of showing that 

Juarez would not have been recalled at the beginning of the spring thinning cycle absent 

his union activity and his testimony at the ALRB hearing, we find that it has not done so. 

The ALJ found that Ramos did not credibly explain why he did not recall Juarez or why 

he hired employees with no experience. As indicated above, the ALJ found Ramos’ claim 

that he had no preference for recalling experience workers was not credible. The record 

supports the conclusion that previously Ramos was satisfied with Juarez’s work. 

Gerawan argues that that hiring for spring thinning occurs over several 

weeks beginning with a crew of 17-29 people and increasing as the thinning cycle ramps 

up, and that this explains why Juarez was hired in April rather than March. Ultimately, 

the burden was on Gerawan to affirmatively show that the delay would have occurred 

even in the absence of Juarez’s protected activities. Gerawan’s claim that the delay was 

based on misunderstandings or miscommunications, falls short of carrying this burden. It 

is not enough for the employer to simply present a legitimate reason for its action. It must 

persuade by a preponderance of the evidence that it would have taken the same action in 

the absence of the protected concerted activity. (H & R Gunlund Ranches, supra, 39 

ALRB No. 21, p. 4; David Abreu Vineyard Management, Inc., supra, 45 ALRB No. 5, 

pp. 3-4 [employer bears the burdens of production and persuasion after the General 

Counsel establishes a prima facie case of discrimination].) Finally, as set forth previously 

with respect to Mulato and Marquez, the fact that Ramos subsequently was offered a 
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position does not prevent finding a violation for the earlier failure to recall him. (Sequoia 

Orange, Co., supra, 11 ALRB No. 21, at ALJ Dec. p. 99, fn. 116; Ruline Nursery, supra, 

8 ALRB No. 105, p. 15.) 

For the reasons discussed above, we uphold the ALJ’s finding that the 

delay in recalling Juarez was a violation of the Act. 

C. The Refusal to Rehire Bermejo in 2014 and 2015 

Bermejo began working for crew boss Zarate in August 2011. He was 

recalled to Zarate’s crew for the 2012 season and again for the 2013 season. Additionally, 

at the end of Gerawan’s harvest seasons in 2011 and 2012, Bermejo, along with other 

crew members, followed Zarate to work for a labor contractor pruning grape vines for 

another grower. Zarate characterized Bermejo as a good worker.   

Bermejo was an active supporter of the UFW and engaged in pro-UFW 

activities at Gerawan in 2013. Zarate saw Bermejo wearing UFW clothing and handing 

out flyers in 2013, and viewed him as one of the most active union supporters in his crew.  

He also observed a UFW sticker on Bermejo’s car in 2013.   

At the end of the 2013 season, Zarate gathered his crew to hand out final 

paychecks. The ALJ found that Zarate expressed concern to Bermejo during this meeting 

that he was losing grape pruning work because Bermejo was causing “trouble” at 

Gerawan by handing out union flyers.  During the meeting, Zarate also noted the union 

sticker on Bermejo’s car and told Bermejo to remove it, which Bermejo refused to do.14   

                                            
14 Zarate denied making this statement. However, the ALJ discredited his 

testimony on demeanor grounds. 
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In contrast to the previous two years, Zarate did not include Bermejo in his 

grape pruning crew after the end of Gerawan’s 2013 season. Additionally, again in 

contrast to the prior two seasons, Bermejo did not receive a call from Zarate concerning 

Gerawan’s 2014 thinning season. Bermejo testified that he was concerned that Zarate 

would no longer be giving him any work and, accordingly, at the beginning of Gerawan’s 

2014 season, he called Zarate and asked for a position on his Gerawan crew. Zarate told 

him to consult Gerawan’s phone message system to find out when work would start. 

However, when Bermejo learned from the message system that work would be starting, 

and appeared at the orchard to request a position, Zarate told him that his crew was full. 

As Bermejo was leaving, he encountered crew boss Rodriguez who offered him work on 

his crew. 

Bermejo worked for crew boss Rodriguez for the entire 2014 season. 

Rodriguez testified that he was satisfied with Bermejo’s work and found him to be 

reliable, assigning him to drive a tractor. Bermejo continued his pro-UFW activity in 

2014. Rodriguez, however, denied noticing whether Bermejo wore a UFW hat or t-shirt, 

and further denied knowing about the union-related issues and protests at Gerawan 

generally. The ALJ discredited these denials, finding them to be unreliable and highly 

improbable given that crew bosses, by all accounts, previously had received training from 

ALRB staff and the union activity in the fields was done openly for all to observe. Thus, 

she found that Rodriguez was aware of efforts to support the UFW and that he had seen 

Bermejo wearing a union t-shirt and hat. Bermejo was laid off at the end of the 2014 

harvest season with the rest of Rodriguez’s crew.  
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On February 9 and 10, 2015, Bermejo appeared as a witness in the 

consolidated unfair labor practice and election objection ALRB hearing in case no. 2013-

RD-003-VIS. (See Gerawan Farming, Inc. (2016) 42 ALRB No. 1, affd. in part and revd. 

in part by Gerawan Farming, Inc. v. ALRB (2018) 23 Cal.App.5th 1129; Gerawan 

Farming, Inc. (2018) 44 ALRB No. 10.) One of the allegations against Gerawan was that 

Gerawan permitted pro-decertification employees to circulate petitions while denying 

pro-union employees similar opportunities. Bermejo provided testimony adverse to 

Gerawan concerning this and other issues. Zarate also testified at the hearing on February 

9 and 10, 2015. During his testimony, Zarate was asked about Bermejo and his testimony. 

Subjects of questioning included Bermejo’s union activity, allegations that Zarate had 

made anti-union statements to Bermejo, and whether Zarate denied Bermejo permission 

to circulate a pro-union petition during working time. Bermejo’s and Zarate’s 

appearances at the hearing occurred approximately one month before the start of 

Gerawan’s next season, the 2015 spring thinning. 

Gerawan’s 2015 thinning season began in late March. Neither Zarate nor 

Rodriguez called Bermejo to offer him work. The ALJ found that, in late March, Bermejo 

telephoned both Zarate and Rodriguez to ask for work on their crews.15 Both crew bosses 

told him their crews were full. Bermejo testified that he went in person to the orchards in 

                                            
15 Bermejo could not identify the precise date on which he called. However, he 

remembered that he called before his mother was hospitalized, which occurred around 
when thinning started. The record reflects that crews under Zarate and Rodriguez began 
working in late March.   
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or around May 2015, and spoke to six or seven different crew bosses, including Zarate 

and Rodriguez, looking for work. Each crew boss, including Zarate and Rodriguez, told 

him that their crews were full. Bermejo ultimately found no work at Gerawan in 2015, 

and has not worked at Gerawan since.16  

1. The Alleged Failure to Recall Bermejo in 2014 Is Time-Barred 
 

The General Counsel argues that the ALJ erred in not finding a violation in 

2014 when crew boss Zarate did not hire Bermejo. The General Counsel’s first amended 

consolidated complaint, which issued on April 12, 2018, includes charge no. 2015-CE-

014-VIS, which alleges unlawful retaliation in refusing to rehire Bermejo in 2015, but not 

in 2014. The General Counsel argues that even if a 2014 violation as to Bermejo was not 

specifically alleged, the ALJ should nevertheless have found a violation in 2014 because 

the facts relating to 2014 were alleged in the complaint and litigated at the hearing, and 

were closely related to charge no. 2015-CE-014-VIS. The General Counsel also points to 

charge no. 2013-CE-64-VIS, which was filed on December 23, 2013, and states that: 

On or about November 15, 2013 and continuing to date, the 
above-named employer, through its officers, agents and 
representatives, failed to recall workers, Rafael Marquez, 
Teresa Adja, Elias Hernandez, Fidel Lopez, Fidel Lopez, 
Eliazar Lopez, among others, in retaliation for their union 
support, and protected concerted activities in violation of the 
Act. 
 

  The General Counsel argues that because charge no. 2013-CE-64-VIS 

alleges widespread and continuing retaliation against employees beyond just those 

                                            
16 Bermejo testified he obtained employment elsewhere later in May 2015 that 

lasted through September 2015. 
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named, the Board has the discretion to find that a ULP occurred in 2014 as well as 2015. 

We do not find merit in the General Counsel’s exception. First, under the 

circumstances of this case we find the 2013 charge, which specifically names six 

individuals but does not include reference to Bermejo, is insufficient to permit finding a 

violation as to Bermejo, especially as to an alleged violation occurring after the charge 

was filed. (See NLRB v. Newton (5th Cir. 1954) 214 F.2d 472, 474-475 [allegations of 

discriminatory discharge as to certain employee not mentioned in an unfair labor practice 

charge or amended charge was time-barred where the alleged violation occurred after the 

original charge and more than six-months before the amended charge was filed].) Second, 

the 2015 charge cannot be interpreted to encompass the alleged 2014 violation under the 

ALRA’s six-month statute of limitations. (Lab. Code, § 1160.2 [“No complaint shall 

issue based upon any unfair labor practice occurring more than six months prior to the 

filing of the charge …”].) The General Counsel’s original complaint on the 2015 charge, 

issued in June 2017, alleged only a single cause of action concerning the failure to rehire 

Bermejo in 2015. Although the General Counsel’s first amended complaint issued on 

April 12, 2018, does include allegations concerning Zarate’s failure to rehire Bermejo in 

2014, those allegations remain time-barred under section 1160.2. While the General 

Counsel is permitted to include in an unfair labor practice complaint allegations broader 

than those specifically alleged in an underlying charge, we are barred under section 

1160.2 “from enlarging or adding to the language of the charge so as to include unfair 

labor practices committed more than six months prior to the filing and serving of the 

charge.” (Indiana Metal Products Corp. v. NLRB (7th Cir. 1953) 202 F.2d 613, 619; 
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McCaffrey Goldner Roses, supra, 28 ALRB No. 8, p. 4 [General Counsel may include in 

a complaint “violations not alleged in the charge if they are closely related to the 

violations named in the charge” so long as “the newly alleged violations occurred within 

the six month period immediately preceding the filing of the original charge”], citing 

NLRB v. Dinion Coil Co. (2d Cir. 1952) 201 F.2d 484; see Gerawan Farming, Inc., 

supra, 45 ALRB No. 3, p. 9, fn. 7.) Accordingly, we dismiss the General Counsel’s 

exception. Nevertheless, while we find that the events that occurred in 2014 cannot form 

the basis of an unfair labor practice finding, the Board may consider those events as 

background in order to shed light on the character of events that occurred within the 

limitations period, i.e., in 2015. (ALRB v. Ruline Nursery Co. (1981) 115 Cal.App.3d 

1005, 1014 [“while occurrences within a six-month period preceding the filing of a 

charge, in and of themselves may constitute unfair labor practices, earlier events may be 

utilized to shed light on the character of those events”]; International Association of 

Machinists v. NLRB (1960) 362 U.S. 411, 416.) 

2. The General Counsel Established a Prima Facie Case That the 
Failure to Rehire Bermejo in 2015 Was Motivated in Part by His 
Union Activity 
 

There is no dispute that Bermejo was an active UFW supporter and both 

Zarate and Rodriguez were aware of Bermejo’s union activity. We find that the General 

Counsel established a causal connection between Bermejo’s protected activity and the 

decision not to rehire him in 2015. 

With respect to Zarate, there is clear evidence that he harbored anti-union 

sentiment and, beginning in 2013, acted on that motivation to deny Bermejo work 
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opportunities. As described above, at the end of the 2013 season, Zarate explicitly called 

out Bermejo’s union activity, telling him that he was causing “trouble” by his union 

leafleting, which was affecting the assignment of work. He also instructed him to remove 

the union sticker from his car. Telling Bermejo to remove his union sticker on the last 

day of the season, particularly in conjunction with the comments about not getting the 

winter grape work, carried the implication that further union activity would threaten 

Bermejo’s future opportunities at Gerawan.17   

After delivering this warning, Zarate’s treatment of Bermejo abruptly 

changed. For two consecutive seasons, Zarate had included Bermejo in his grape pruning 

crews. This ceased after October 2013, and Zarate was no longer included on those 

crews. In March 2014, Zarate failed to call Bermejo at the beginning of the thinning 

season as he had done in the past, and when Bermejo called to ask for work he was first 

told to use the automated line and later told there was no work for him.   

When Bermejo again attempted to get work on Zarate’s crew in March 

2015, one month after giving his contentious testimony at the ALRB hearing, Zarate told 

him once again that his crew was full and there was no work for him. Yet, this occurred 

at the very beginning of the season when the crews should have been forming and 

expanding. Indeed, the record reveals that Zarate’s crew was expanding throughout late 

March. However, when Bermejo called for work at the beginning of the season he was 

                                            
17 To be clear, we make no unfair labor practice finding as to Zarate’s failure to 

bring Bermejo to work with him in the grapes for another employer.   
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flatly told that the crew was full and there was no work for him.18 We conclude that 

Zarate’s justification for refusing to hire Bermejo in 2015 was pretextual. Accordingly, 

we find that the General Counsel established the third element of the prima facie case that 

there was a causal connection between Bermejo’s known union activity and Zarate’s 

decision not to hire him in 2015.      

With respect to Rodriguez, we also find that the causal connection element 

was established. Bermejo continued to support the union in 2014 when he was working 

on Rodriguez’s crew. He asked for and received permission from Rodriguez to attend 

negotiation sessions during this time. Rodriguez’s denial that he knew anything about 

union activity at Gerawan in general and his claim that he did not know whether Bermejo 

was involved with the UFW, neither of which were credited by the ALJ, suggest the 

existence of a concealed, impermissible motive for Rodriguez’s failure to recall Bermejo 

in 2015. Rodriguez also expressed frustration with Bermejo’s leaving work to attend the 

negotiation sessions because “he would leave, and then the tractor would be just sitting 

full of fruit. And so I had to put somebody else on it so that they could take it when he 

                                            
18 Although we do not find an additional independent violation based upon 

Bermejo’s in-person request for work in or around May 2015, we do note that, when 
Bermejo made this request, Zarate again gave him the same answer he had given each 
time Bermejo asked for work after October 2013 – the crew was full and there was no 
work for Bermejo. Member Broad would find separate violations in May for both Zarate 
and Rodriguez. Member Broad finds the evidence shows Bermejo visited the orchards in 
May asking for work, including from both Zarate and Rodriguez, and both told him—as 
they had before—that their crews were full. The record shows both crew bosses 
continued to hire workers throughout the month of May, despite their statements their 
crews were full and despite Zarate’s unequivocal testimony that his crew was full and he 
did not hire any more workers after May 10, which is contradicted by the record.  
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would leave.”  

Rodriguez testified that he had a preference for hiring workers with prior 

experience over those without. He also testified that, in putting together his crew for the 

2015 season, if workers called him, he would tell them when work would be starting. He 

stated that he did not expect every worker who called for work to actually show up on the 

first day, and he expected to still be hiring on the first day of work.19 The record reflects 

that Rodriguez’s crew was still expanding when spring thinning began. However, when 

Bermejo—who had the type of experience Rodriguez sought—called in March, 

Rodriguez told him there was no room on his crew. As with Zarate, we find this excuse to 

be pretextual. The fact that Rodriguez sought to conceal his knowledge of Bermejo’s 

union activity and provided a false reason for his decision not to hire Bermejo in 2015 is 

powerful evidence of a hidden unlawful motivation. (York Products, Inc. (1988) 289 

NLRB 1414, 1420 [“The assertion of false of shifting reasons [for employer’s failure to 

recall employees] is strong evidence that its actions were unlawfully motivated”].)  

Rodriguez’s failure to adhere to his own stated hiring process and criteria provides 

further proof of unlawful motivation. Finally, while there was some temporal separation 

between Bermejo’s union activity and the rehire decision, the spring 2015 hiring season 

was Rodriguez’s first opportunity to exclude Bermejo from his crew after learning of that 

activity. We find that the General Counsel met her burden of establishing a causal 

                                            
19 This is consistent with how Rodriguez picked up Bermejo at the beginning of 

the 2014 season after Bermejo was turned away by Zarate when he came to the orchards 
asking for work. 
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connection between Bermejo’s known union activity and Rodriguez’ refusal to hire him 

in 2015.   

3. Gerawan Did Not Meet Its Burden to Prove Bermejo Would Not 
Have Been Rehired Even in the Absence of Protected Activity 
 

Because the General Counsel established a prima facie case, the burden of 

persuasion shifted to Gerawan to prove that it would have declined to hire Bermejo in 

2015 even absent his protected activity. As discussed above, we find that the reason 

stated by Zarate and Rodriguez for failing to hire Bermejo, that there was no room on 

their crews for him, was pretextual. Gerawan also argues that Bermejo was not available 

to work when the 2015 spring thinning season began because he was taking care of his 

mother who got sick “exactly when thinning started.” However, although Bermejo could 

not recall exactly when he called Zarate and Rodriguez, he did testify that he called 

before his mother got sick.20 As the ALJ found, to the extent Bermejo then became 

unavailable for work for part of the 2015 season, this may affect any backpay remedy  

which he may be due. However, it does not prove that Gerawan would not have hired 

Bermejo in the absence of his protected activity.21 

 

                                            
20 He further testified that he visited the orchards in May after his mother got 

better, and, since he previously was denied work when he called before his mother got 
sick, that once she was better he had to put in the effort to start looking for work again. 

21 Gerawan also argues that a backpay remedy for Bermejo that runs from April 
2015 until the date he is offered reinstatement is not appropriate because the record 
establishes that Bermejo never worked the winter pruning season at Gerawan. We do not 
need to address this issue at this point in the process as this is a matter for the compliance 
phase of the case. 
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ORDER 

Pursuant to Labor Code section 1160.3, it is hereby ORDERED that 

respondent Gerawan Farming, Inc., its officers, agents, labor contractors, successors and 

assigns shall: 

1. Cease and desist from: 

a. Failing to recall or otherwise retaliating against any agricultural 

employee because the employee has engaged in protected 

concerted and/or union activity protected under section 1152 of 

the Agricultural Labor Relations Act. 

b. In any like or related manner interfering with, restraining, or 

coercing any agricultural employee in the exercise of the rights 

guaranteed by section 1152 of the Act. 

2. Take the following affirmative actions that are deemed necessary to 

effectuate the policies of the Act: 

a. Offer seasonal employment to Alberto Bermejo Cardosa; 

b. Make whole Eliazar Mulato, Rafael Marquez Amaro, Juan 

Manuel Juarez Hernandez, and Alberto Bermejo Cardosa for all 

wages and other economic losses that they suffered as a result of 

Gerawan’s unlawful failure to recall them. Loss of pay or other 

economic losses are to be determined in accordance with 

established Board precedent. Such amounts shall include interest 

to be determined in the manner set forth in Kentucky River 
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Medical Center (2010) 356 NLRB No. 8 and excess tax liability 

is to be computed in accordance with Tortillas Don Chavas 

(2014) 361 NLRB No. 10, minus tax withholdings required by 

federal and state laws. Compensation shall be issued to Eliazar 

Mulato, Rafael Marquez Amaro, Juan Manuel Juarez Hernandez, 

and Alberto Bermejo Cardosa and sent to the ALRB’s Visalia 

Regional Office, which will thereafter disburse payment to 

Eliazar Mulato, Rafael Marquez Amaro, Juan Manuel Juarez 

Hernandez, and Alberto Bermejo Cardosa; 

c. Preserve and, upon request, make available to the ALRB or its 

agents for examination and copying, all records relevant a 

necessary to a determination by the Regional Director of the bay 

pay amounts due under the terms of this Order. Upon request of 

the Regional Director, the records shall be provided in electronic 

form if they are customarily maintained in that form; 

d. Upon request of the Regional Director, sign the attached Notice 

to Agricultural Employees (Notice) and, after its translation by a 

Board agent into all appropriate languages, reproduce sufficient 

copies in each language for the purposes set forth below; 

e. Post copies of the Notice, in all appropriate languages, in 

conspicuous places on its property for 60 days, the periods and 

places of posting to be determined by the Regional Director, and 



 
45 ALRB No. 7 34 

exercise due care to replace any Notice which has been altered, 

defaced, covered, or removed; 

f. Arrange for a representative of respondent or a Board agent to 

distribute and read the Notice, in all appropriate languages, to all 

bargaining unit employees then employed, on company time and 

property, at time(s) and place(s) to be determined by the 

Regional Director.  Following the reading, Board agents shall be 

given opportunity, outside the presence of supervisors and 

management, to answer any questions employees may have 

concerning the Notice of their rights under the Act. The Regional 

Director shall be determine a reasonable rate of compensation to 

be paid by Respondent to all non-hourly wage employees in 

order to compensate them for time lost during the reading of the 

Notice and the question-and-answer period;  

g. Mail copies of the Notice, in all appropriate languages, within 30 

days after the date this Order becomes final to all agricultural 

employees employed by respondent, including those employed 

by farm labor contractors at any time during the period from 

November 2, 2013, through March 29, 2016, at their last known 

addresses; 
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h. Provide a copy of the Notice to each agricultural employee hired 

to work for Respondent during the twelve-month period 

following the date of this Order becomes final; 

i. Notify the Regional Director in writing, within thirty days after 

the date this Order becomes final, of the steps respondent has 

taken to comply with its terms. Upon request of the Regional 

Director, respondent shall notify the Regional Director 

periodically in writing of further actions taken to comply with the 

terms of this Order. 

 

 

DATED:  July 30, 2019 

 

Cathryn Rivera-Hernandez, Member 

 

Isadore Hall III, Member 

 

Barry D. Broad, Member 
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NOTICE TO AGRICULTURAL EMPLOYEES 

After a hearing at which all parties had an opportunity to present evidence, the 
Agricultural Labor Relations Board (the “ALRB” or “Board”) found that we violated the 
Agricultural Labor Relations Act (the “ALRA” or “Act”) by failing to recall from layoff 
workers in retaliation for their support of the United Farm Workers of America (“UFW”). 
 
The ALRB has told us to post, publish and abide by the terms of this Notice. The ALRA 
is a law that gives you and all other farm workers in California the following rights: 
 

1. To organize yourselves; 
2. To form, join, or help a labor organization or bargaining representative; 
3. To vote in a secret ballot election to decide whether you want a union to 

represent you; 
4. To bargain with your employer about your wages and working 

conditions through a union chosen by a majority of the employees and 
certified by the Board; 

5. To act together with other workers to help and protect one another; 
6. To decide not to do any of these things. 

 
Because you have these rights, we promise that: 
 
WE WILL NOT refuse to recall you from layoff because of your support for a union, 
 
WE WILL NOT in any like or related matter interfere with, restrain or coerce 
employees from exercising their rights under the Act, 
 
WE WILL offer Alberto Bermejo Cardosa immediate employment to his former 
position, or if that position is no longer available, to a substantially equivalent position, 
 
WE WILL make whole Eliazar Mulato, Rafael Marquez Amaro, Juan Manuel Juarez 
Hernandez, and Alberto Bermejo Cardosa, who were no recalled for unlawful reasons, 
for all wages or other economic losses that they suffered as a result of our unlawful 
failure to recall them. 
 
DATED:  _______________ GERAWAN FARMING, INC. 
 
     By: ________________________________ 
      (Representative)   (Title) 
 
If you have any questions about your rights as farm workers or about this Notice, you 
may contact any office of the Agricultural Labor Relations Board (ALRB).  One ALRB 
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office is located at 1642 W. Walnut Avenue, Visalia, CA 93477, telephone number (559) 
627-0995. 
 
This is an official notice of the Agricultural Labor Relations Board, an agency of the 
State of California. 
 

DO NOT REMOVE OR MUTILATE 
. 
 



CASE SUMMARY 
 

GERAWAN FARMING, INC. 45 ALRB No. 7 
(Juan Manuel Juarez Hernandez  
and United Farmworkers of 
America) 

Case Nos. 2015-CE-014-VIS, et al. 

 
ALJ Decision 
On August 27, 2018, the Administrative Law Judge (ALJ) issued a decision finding that 
Gerawan Farming, Inc. (Gerawan) violated sections 1153(a), (c) and (d) of the Agricultural 
Labor Relations Act (ALRA or Act) by failing to recall four agricultural employees from 
seasonal layoffs in retaliation for their support for the United Farm Workers of America (UFW), 
and with respect to one individual because he testified in a prior ALRB proceeding. 
 
Board Decision 
The Board affirmed the ALJ’s factual findings and legal conclusions consistent with its own 
decision. The Board reiterated that under the legal standard for determining whether adverse 
employment actions violate the Act, the General Counsel bears the initial evidentiary burden to 
show that the alleged discriminatees engaged in protected concerted or union activity, the 
employer knew of or suspected such activity, and that there was a causal relationship between 
the employees’ protected activity and the adverse employment action. The Board clarified that to 
the extent that the ALJ indicated in her decision that proof of general antiunion animus on the 
part of the employer was sufficient by itself to establish the General Counsel’s prima facie case, 
the Board did not rely on her analysis. The Board further found that evidence of established, 
although informal practices used by forepersons to fill their crews following a regular seasonal 
layoff was sufficient to satisfy the General Counsel’s prima facie showing that the employer had 
a practice or policy of contacting former employees to offer them re-employment. The Board 
affirmed the ALJ’s conclusion that Gerawan violated the Act when one of its foremen did not 
recall two experienced workers who were active union supporters where the foreman’s proffered 
reason for not recalling the workers was a pretext. The Board affirmed the ALJ’s conclusion that 
Gerawan violated the Act when another of its foremen delayed rehiring a union supporter where 
Gerawan failed to show the delay would have occurred even absent the worker’s union activity. 
Finally, the Board found a violation as to the failure to rehire a fourth worker when he called two 
foremen at the beginning of the 2015 thinning season and was told crews were full, an excuse the 
Board found to be a pretext. The Board rejected the General Counsel’s argument that a violation 
should have also been found for a 2014 failure to recall the same worker, because that allegation 
was time-barred. Member Broad stated that he would find an additional violation when the 
worker went to the fields later in the season to look for work and again was told the crews were 
full. 
 

*** 
 

This Case Summary is furnished for information only and is not an official statement of the case, 
or of the ALRB. 
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