o fﬁ Santa Maria, California
STATE OF CALIFORNIA

AGRICULTURAL LABOR RELATIQONS BOARD

POINT SAL GROWERS AND PACKERS
Emplovyer, Case No. 83-UC-1-0X(SM)
and

INTERNATIONAL UNION OF
AGRICULTURAL WORKERS,

9 ALRB No. 57

Petitioner.

)
)
)
)
)
)
)
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DECISION AND ORDER CLARIFYING BARGATNING UNIT

On December 26, 1978, the International Union of
Agricultural Workers (IUAW) was certified by the Agricultural Labor
Relations Board {(Board) as the exclusive bargaining representative
for the agricultural employees of Point Sal Growers and Packers,
the Employer herein. On April.7, 1983, the IUAW filed a unit
clarification petition, asking that four clerical employees be
included in the unit of agricultural employees certified on
December 26, 1978,

In a report issued on August 5, 1983, the Regional
Director for the Oxnard Region found that three of the clerical
employees are not engaged in activities incidental to farm work and
are therefore not agricultural employees under Labor Code section
1140.4(b). He therefore recommended that those three clerical
emplbyees be excluded from the unit certified on December 26, 1978.
No exceptions were filed as to these findings or recommendations.
The Regional Director also found that the fourth clericel employee,

Vivian Garrett, is an agricultural employee under Labor Code section



1140.(b) because the bulk of her clerical activities is incidental
to the Employer's farming operation. The Employer filed timely
exceptions to the Regional Director's recommendation that
Ms. Garrett be included in the unit of agricultural employees.
Pursuant to Labor Code section 1146, the Board has
delegated its authority in this case to a three-member panel.
The Board has considered the record, and the attached
- Regional Director's recommendation, in light of the exceptions and
briefs and has decided to adopt the Regioﬁal Director's recommenda-
tion.

ORDER

It is hereby ordered that the unit of all the agricultural
employees of Point Sal Growers and Packers is clarified to include
Vivian Garrett.

Dated: September 29, 1983

(o @ Lrtat
ﬁ;ﬁROME R. WALDIE, Member

gi'"' (;;hﬁx&QQSLQ

JORGE QARRILLO, Member

AL

PATRICK W. HENNING, Member

9 ALRB No. 57



CASE SUMMARY

Point Sal Growers and Packers 9 ALRBE No. 57
(TUAW) . Case No. 83-UC-1-0X(SM)

Regional Director's Report and Recommendation

After investigating the IUAW's petition for unit clarification, the
Regional Director (RD) determined that a clerical employee is an
agricultural employee, included in the unit of all the Employer's
agricultural employees certified by the ALRB.

Board Decision

The Board adopted the RD's report and recommendation in its
entirety.

* * *

This case summary is furnished for information only and is not an
official statement of the case, or of the ALRB.

* W *
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AGRICULTURAL LABOR RELATIONS BOARD Exez, Sacratape

In Th= Matter 0£:

POINT SiL GROWERS AND PACKERS, CASE NO. B3-UC-1-0X{sM)

REGIOMAL DIRECTOR'S
RECOMMENDATION 0O UNIT
CLARTFICATION PETITION

INT TONAT =
AGRICTLTURAL WORRIRZ,

Petition=r.

4]
fa}
(o))
e M e e M N et et Tt e s et Tt

ISSUE

The i1=z3_= mresented herein i1is whether or not the four

< nv Point Sal Growers and Packers should o2

£

includ=d in ths 2zricultural bargaining unit represented by bhe

Intern=tion=l Unisn of Agricultural Workers (herein IUAY) .
BACKGROUND
Ths IT:Y “iled a petition for Unit Clarification in the
above-czptionsd c-=s52 on April 14,1983 reguesting that the Agricul-
tural L=ror Szlztions Board (herein ALRB or Board) clarify the

Agricultural unit.
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Tha IUAW was certified as the bargzining representative
of all the agricultural employees of Point Sal Growers and Packers
on December 256,1873. No secretaries (ciericals) were on the elegi-
bility list for the election,nor is thsre any showing that anv
voted In the elsction. None of the clericals has aver beeﬁ rapre-
sent=Z 2y any labor organization while emploved by Lthe emplover.

Point 3=zl Crowers and Packers is a signatory to the IUAW's

or Agreement, 193832-853" which was executed on

August 18,1932. In articlelIll-Scoms of Emplovment, the above-—referanced
- -

fine

agresasnt states Tzt the contract covers "all field agricultural
employsss....” It IZurther states that the article excludes "...
office—clerical zmolcyess, security guards...!" from the unit.
Howsvay, Articls XIIT of the agreement on "separability'" staces that

the provisisns oI Zhs zgreement are subject to limitations of any

appliczbis staztse - IZszdaral law, and that in the event any portion
of such lsw 2ZZ=cts ths validity of any portion of the agreamsnt, '

that portion of ths agresment so affected is no longer legal or
appliczkis 2nc thsz rest of the agreement is saved.

Poinc Zz1 {rowers and Packers is a cooperative comprised
of threz vallevy grower members, i.e. Job Farms, Eisner Farms, Donati
Farms, &nd Point Szl Farming Company (a part of Job Farms). The
agricultural aspsct of the cdoperaﬁxe’s operation, as it relates to

the clericals,

'g

artains to the field labor cf the grower membars,

e.g. performing work relating to payrolls, insurance claims, ¢grisvan—

ces, contract negotiations, personnel actions, etc. The non-



agricultural aspect of the clerical work relates to the clerical

and bookkeepiné operations performed on behalf of the shed opsration
of the employer, i-e. the packing and shipping of the prcducs of
growernmembefs. As discussed below, the bulk of the clerical and
bookhkesping work parformed by the clericals relates to the packing
shed, cor commercial, opération of th= emplover.

The responsibility for the formulation and effectuation
of ths smplover's iabor~relations'policy resides solelyv th #Hr.
Kenn=th 3slier, thz company General Mannger, who occupies an
‘encicss3 Difics zontiguous to the opan space occuDled in common
by th= Zguar clerizzlz that are the subjesct of the instant petition.

The salss 52 ths cszzarative are handled by J.B. Distributing Co.,

EMPLOYER'S POSTTION

ThrouZn Z:s 1et£er of July 25,1983 to the Oxnard Dagional
Direc=zor, tThz srzlorar sets forth the following positions:
i. turzuznt to ALRB regulation section 20385, ths
instant peifitison o7 unit clarification was not timely f£iled
bacau=sz ths issuz 0f the status of the secretaries was not unresolved
at tha fime of ths certification and no changed circumstancas hava
ocurresld cthat woull justify the filing of such a petiticn at this time.
The empicyer furthzr states that the names of the secretaries wars

exclucad from thz =21ligibility list submitted and used in the certi-

1979. The IUAW did not object to such exclusion.

h

fication slection o
In fact, through the collective bargaining agreement signed batweean
the parties, the IUAW agreed to exclude all clericals from coverage

under the agreement. The employer asserts that because the union



agreed to the exclusion of the clericals from the bargaining

unit at the time of the certification, and at all times thereafter,
it has waived its right to seek a Petition for Unit_clarification
unless it can show changed circumstances, ~ which it has not done.

Moreover, the employer states that it would be unfair for

the unicocn te agres to eiclude certain groups o

h

employess at the ocut-
set cf vating-pu:poses, and later seék their inclusion in the unif
for duss purposas.  Since the secretaries did not have an opportunity
to vots in the =lsction, it would be unfair for the Board to impose ugon
thess szzloyvses ths ra2sults of the vary election in which they wars
deni=cZ ths right to perticipate by the union.

2. Thea union's petitién is procedurally deﬁicient‘and
fails tc conform with the Boards' regulations (section 20385(b)(2),
(3), (41} in tha=z it Io2s not set forth a statemant of resasons as to
=z cTlzrification. The emplover statas that the IUAW

z1m to represent said clericals and does not even

identifv them oy =zm= in the petition. It is further alleged that
the pstition is sinzly a form of harassment and an attempt to enlarge
the IUXW's coffsrs zt the expense of the clericals.

3. It is mlleged that the complete lack of community of
interests patwssn ths secretaries and fisld laborers reqguires that
the ALE3Z not szpsiv mechanically the secondary definition of agricul-

ture a2z gdaveloprsd under federal precedent so as to automatically
include such a group of employees within the definition of agricultural

emplovess 2nd therefore within the bargaining unit in each and every

4. The emplover states that the clericals are expressly



Exempted from the Act in that they are allegedly suparvisors,
confidential employses, or do not perform activities incidental

to the eméloyer's agricultural operations. The employer alleges
that most of the clericals are privy to contract negotiations and
the z2djustment of grievances and complaints. It is alleged that
some 2re present =2t discussions by management, while oéhers
alleg=cly overhear confidential discussions of management in these

matters and have accass to personnel files, and type or read memo-

rancums of manzgsmentT ralating to labor matters.
ANALYSTIS
ALRZ ZFsguiztions section 20385 provides that a Petition

seeking clarificztion of én existing bargaining unit in order to
resaglve guesticns of unit composition which were left unresolved at
the tins of the ca-tification or were raised by changed circumstances
since csrtificzzion :ay be filed by a labor organization where no
gquastiscnts conzerning representation exists. The section further

provicss that = P2iition for Unit Clarification should contain rhe

{1} ths name and address of the petitioner;

{2) tﬁe nzmz2 and address of the employer, the certified
bargaining reprassntaztive, and any other labor organization which
claims io repreasent any employees affected by the proposed clari-
ficaticn or amandmant;

(3) a description of the existing certification,

including job classifications of employess and location of propsarty
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covered by the certification;

(4) a description of the proposed clarification or
amendmant. and a statement of reasons why petitionesr seeks clarifi-
cation or améndmant; and

{(3) anv other relevant facts.

The IUAW's Petition is technically defici=nt in that it

does not includs: 1} the address of the employaer or 2) a descrip-—
tion cf the existing certification (including job classifications of

emplcr=2s2s and Iscaticn of the property covered by the certification.
The a2iovs-refersncsa rsgulation section further requires a state-
ment of r=asons 2=z =0 why the petition sesks clarification). The

IUAW states thai if s=2=Ks clarification because of its belief that

the sscretszries arz zof confidential employvess and thus should be
includad on ths unli.

Despics tha =2bove technical deficiencies, the IUAW repre-
sentatives promsITly Z2nswered all requests for additicnal information
by tha 21322 Regiczszl ¢gffice and promptly submitted copies of all
pertinsnt documanii reguested, e.g. eligibility lists, election
details, =nd csrtifications. Moreover, Mr. Art Castro attempted,

to ths exizrz of hiz knowledge and understanding, to descrihe tha

names =2na dutizs of the clericals involved. Since there was no
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this petition will be considered

Contrary to the Employer's position, thes instant petition

does present guestions of unit composition that were unresolved at

the time of the election and subsequent certificztion as a result of



the Employer's conduct in omitting the clericals from the eligi-
bility list and by the IUAW in acquiescing to the omission. The
fact that the parties agreed to exclude the clericals from coverage
under the collective bargaining agreement cannot constitute a
waiyver by the union of its right to later represent the clericals
found o be agriculcural employees within the meaning of the zct.
This i5 =50 beczuss Zf the Legislative mandate under Labor Code
section 1156.2 thzt the bargaining unit be compossed of all agri-
cultural =mploys=2s. The act imposes upeon the union more than a
right to repressnt =11 agricultural eﬁployees of a2n employer for
which it is the c=-tified bargaining representative, it imposss a
legzl obligaticz. Ths status of the clerical employ=es at issus
must therafors =z Sztermined pursuant to applicable ALRB precedent.

In Brovoo2if Poultry Farms 2 ALREB No. 56 (19768), a cass

invelving =2 rzsolczisn of the challenged ballots of five clérical
EMploi2ss Wi pe:f:rmaﬁ work incidental to both agricultural and noﬁ—
agriculzural ocozr=tisns, the Board held that the ballots of the

five worxers should be counted, and thus included in the bargzining
unit, so - long 25 ths clerical was not a confidentiz]l employes and the
bulk oI ths 2ZZlzs's work was incidental to the agriculturzl unit.
Under HIR3 precendent, only those employees acting i~ a
confide:tiél capacity to persons involved in the formation, dsater-—
mination,znd sfifsctuation of the employer's iabor relationsolocies are

excludesd, VWest Choamical Products, 221 NLREB No. 45; BF Goodrich Cao.

115 NLEB No. 22. The ALRB has similarly held that office workers

who participate directly in management decisions, or assist and



act in a confidential capacity to persons raesponsible for an
employvar's labor-managemsnt policy, can be managerial or confi-

dential émployees. Hemet Wholeséle (1876) 2 ALRB No. 24. Finally,

the ALRB has further held that confidantial status, rathar than

—

the tvyoz of work done, is the determining factor. HMiranda Mushroom

Farm, Inc. and  Ariszl Mushroom Farms (1980) 6 LARB No. 22. In

the Miraznda case, & secretary to the general manageasr
responsible for izbhor matters was found to be a confidential
emplcoyee 25 a raz=ult of her presence during discussions of labor re-

lations z2nd union —=tters, and not as a result of her specific duties

THE CLERICALS

Thers =r= F

)

ur clericals working at the employer's office

3

e - 3 A o N om s m
locat=d at its larzes

"

acking shed in Guadalupe, California. The
four clzricsls &r= Zszrbera Overly, Myrna Le Claire, Miriam Handerson,
and ¥ivizn Garrzz. None of the four clericals has an official

job dascripticn. Thsvy occupy an op=n gLZfice area in the front part

of thiz cffice. Tha Genaral Manager's office is at the rear of the

o= Dosition occupied bv Barbara Overly

Mz. Dvesr-ly's duties are virtually all unrelated to the
Employsr's agricultural operation. She parforms work on 1) sales
invoices; 2) bank statements and journals and accounts pertaining
thereto; 3) preparation of inveoices relating to sales and shipping
of the grower-—-member procedure; 4) assisting in typiﬁg miscellaneous

reports and statements; and 5) assisting in preparing pavments to



grower-members for produce packed, shipped ana sold. These taszsks

are all solely related to the commercial shed operation. HMs. Overly
also assists in the supervision, if and when needed, of the two
clerks who res t1 rely prepare the agricultural and non-agricultural

payrolls. The greater part of this asistance pertains to the non-—

agric;;:::al payreilz. Thus, the bulk of Ms. Overly's work is not
inciésn%tal to the =gricultural aspect of the employer's opearation,
but rzther to ths coomercial shed operatlon. Thus, Ms. Overly is not

to be inciuded in ks bargaining unit. Prohoroff Poultry Farms,

Cilerics=l oosition occupied by Vivian Garrett

Th= dutiz= o the position occupied by Ms. Garrett are
relztsd to the sgricultural aspect of the Employver's operation in
that 3. Garr=t: i: zrepares and issues invoices to the grower members
for lzabcr ch=zross, zimitted by the Employer to be mostly an agricul-
tural Zuscoticn: I} z2s5s5ists in the preparation of health insurancs

reports, sstim=c=zd o be approximately fifty percent agricultural and
fifty gpercent non-sgoicultural; 3) most importantly, prepares the

agriculzural opzrroll znd assists in the operation of the computer

shed, =znd £} =2ssizts in the payvment and f£iling of all invoices, .
estimst=23 to bz zbsut 2/3 non-agricultural. Ms. Garrett also
answers the talsphons and provides information reguested. These calls

are usuzliwv non-z2gricultural in nature. The clerk also prepares and
types m=morandums, reports and correspondeance, and assists other clerks
when nesded. The present incumbent's perception of her work time is

that sha spends about 1/2 bf her weekly work (2 1/2 days) on the
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agricultural payrolls. If one adds to this her work in the
invoicing of member growers for labor charges, plus her assistanca

relating to health insurance reports and the paymznt and filing

3

of all invoices, it is reasonably concluded that the major part, if
not thz bulk, of the work in this position pertainzs to the agricultural

aspect oI the Emplover's operation. Pronoroif Poultry Farms,

0. 56. Sinze the bulk of her work pertaining to ths agri-

culturzl operations, it must be determined if she is & confidential

The emplovsr states that the areas of clerical work per-
form=ad oy Ms. Garr=tt which relate to the labor relations area are-:

1) 23z to grievances, the General Manager may have
discussicgns wiith h=r zs to whether there was a prior grievance or
othexr record in thz ==z=tter, 2) the incumbent keeps the personnel
files =nd ¥stays on oo of personnel actions for the purpose of
notifzing “hs Zszn=rczl Manager of any warranted prospsctive discipli-

nary =ctizn {aks=nzes, ste.) and types same. A8 to prospactive

chang=as in lzbor maitters, the Gensral Manager speculates that the
former incumbsznit I this position "may" have typed some conktract
proposzls {but no proof of such was pressntad.) In summing up Ms.

Garret'sz"zssistznze in labor relations," the General Manager stated

1. Ths focus of inquiry in investigating this aspect is
placad oz the assistance, 1f any, given ths Generzl HManager in his
formulstion and effactuation of labor relations wolicy as relates to
anticipated chang in collective bargaining, or future labsr policy.
ANTRB v, Hendricks Ctfy. Rural Elec. Membsrshin Corp., (1981} 108 LREM
T105; ¥Westinghous=z Elec. Corp., NLRB, 1952, 531 LRR# 1172; _
not whether the clerk merely has access to written grisvances, or
disciplinary personnel actions, or labor contracts, etc.

1 rh
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that she has nothing to do with grievances, nor contract negotia-
tions. Finally, none of the four clerks is in a position to

overnaar- the General Manager in any discussions that he may have

!

in his office partaining to the formulation and effectuation df
labor relations policy.

In view o the foregoing, it is evident that is. Garrett
perizims clericel Suties which are for the most part incidental to
the zgricultural cpsration of the Emplover's business and that she

is th=rzfore =z=n a;:*Cthural employee within the meaning of the Act.

Prokoroff Boultzwv Z=rms, 2 ALRB No. 56. Furthermore, this agricul-
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not act in a confidential capacity to the person

j

wlover's labor-management policy, and that the
incumbant Vivizan zzrrett is therefore not exzempted from inclusion in

the Zzrgaining 1nit of all agricultural emplovees of Point Sal

Grow=rs and Pacis=-s,. Hemet Wholesale, 2 ALRB No. 24.

Cizriczl =cosition occupied by Miriam Henderson

Ths Gzunsrzl Mznager estimates that over 90% of the work in
the zosition ccocouzisd by Miriam Henderson is non-agriculture in
naturs. In the iovoicing for all produce scld, and in the handling

0f trnz s=goounts racosivable, the work relates totally to the shad

is gstimated that ninety-five percent of thes work

perfcrm=d by 5. Hancerson relating to the prepzration and issuancs

of pavroll checks ralstes to non- agriculture employees. The remaining
five p=rcent rzlatas to the foremen of the agricultural field labor
force. ZAccountability of all disbursements in journals partains

mostly to the shad operation. Typing of correspondence does not



touch upen contract negotiations, nor grievances, nor personnel
actions. Assistance in payment of outstanding invoices, prepa-
ration of insurance reports and pension plané, and other clerical
duties, all relate solely to the shed employees. It is concluded
that thes great bulk of the clerical work of this position i3 not

incicsnitzal to the f£fiszld labor, but rather relates to the non-

--agricultural aspzct of the Employer's operation. Prohororf Poultry

Farms, Suprs. Trus, Miriam Henderscon should not be includsd in

the csriified bargaining unit.

Clericzl =meosition occupled by Mvrna Le Claire

The Geansrzl Manager estimates that over 95% of the work in
this clericel pos:itiosn is non-—-agricultural in nature. The bulk of
the work parform=< 2o this position is that of beookkeeping relating

to th= shzd ozsrztion. This work included the following: 1) book-
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produce packed and shippsd, 2) depreciztion of
shed =guismen® =xnd =zutos, 3) supplies, 4) payment of outstanding

invoicss, 3) bank &azosits, 6) keeping track of shipments inveoiced,

7) finzncoial siatemsnits once a month, and 8) typing minutes of the
Boari of Dirsctcocrs! monthly meetings. Duties touching upon the

agriculturzl astect of Employer's shed operation are: 1) preparation -
of comrzensatisn reports one hour a month for both agriculture and
non-agriculturs semployees, 2) preparing quarterly computerized wages
for all employsas, 3) preparing a weskly report on payroll taxes,

4) filing. As to the position occupied by Ms. Le Claire, the Gensral

Manager spaculates that the clerk "possibly" typed some contract

1z



negotiations or "may" have overhesard contract discussions but no
evidence in this respect was offered. It is clear that the bulk of the
clerical work of this position relates to the shed operation and

that the incumbent thsrefore is not an agricultural emploves within

the mezning of the Act. Prohoroff Poultrv Farms, supra. It is there-

fore concluded that the incumbent Myrna Le Claire is not included

in tna2 certified kargaining unit.

CONCLUSTION

3asecd on the foregoing the Oxnard Regional Director
concludas that Za-tzsra Overley, Mirian Henderson, and Myrna Le Claire
are not agriculturzl employees under the Act and are therefore to be
exciudad from ths t=rzaining unit représented hy the IUAW at Point
Sal CGrowsrs ani Pzzoisrs. The Oxnard Regional Director has further
determinsd th=t Vivizn Garrett is an agricultural employee for the

- = e

“z, and that she is not a confidential employee.

See E=msz, suzra. Thus, the position occupied by Ms. Vivian Garrstt

is pzrt 9of tha2 2srgzining unit at Point Sal Growers and Packers

It is zurihar determined that the objections of the Employver

T Lcicn 2r2 without merit, i.e., as noted, thare are

composition guestions; there can be no waiver in the face of legis-

lative mandate; ths vote of the one clerical eligible to have voted

2/

would have hzd no impact on the election results:; the deficiencies

2. The certification election results- ITUAW B2 votes; UFW 40
votes; non-union 12 votes; 12 challenged ballots; and one void ballot.



of the petitién in large part are dus to lack of knowledge bv the
union a2s to information peculiarly within the knowladgs of the
Employer; and said deficiencies have not operated to the prajudice
of thsz Employver.

In view of the foregoing it is recommended that the clerical
position af‘”agriculture payroll clerk" be included within the certi-
rfieé Szrgalining vnit as follows:

All agricultural employses of Point Szl Growers and
Packars izcluding the "agriculturs clerk" and other

clerical

[

mployees not excluded by the Act.

- . -

Datad this 3th day of August, 1983 at Oxnard, Califaornia
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TONY SENCAEZ -

Acting” Oxnard Regional Director
Agricultural Labor Relations Board
528 South "A" Street

Oxnard, Califormnia 93030



