










































































1980 with his predecessor production manager.
At the outset of 1981 stripping, there was such a
10/

meeting.gf Raphael Gonzales was spokesman for the crew.— He had
obtained agreement from the workers not to work for less than $5.00
per row. Initially, Bud Norris was the management spokesman. When
no satisfactory agreement could be reached with Norris, Gonzales
demanded to meet with Ahumada. Ahumada arrived about 15 minutes
later. There was an exchange of proposals and counter-proposals
between Ahumada and Gonzales. Gonzales-asserted the proposed piece
rate was too low; Ahumada responded the company felt it had raised
the rate too much in 1980; that the stripping rate was oﬁe of its
highest piece rates; and that if they weren't prepared to work for
$4.55 per hour, they would be discharged. Gonzales announced this
to the group and told them to go to the Union and file a
complaint;ll/ When it appeared an impasse was reached, Ahumada
again asked Gonzales what the workers wanted. Gonzales said $5.00
per row. After further interchange between them, Ahumada agreed to
the $5.00 per row rate proposed by éonzales, whereupon the crew went

to work.lg/

9. On or about April 17th.

10. Del Toro testified that he and Abed Flores spoke in
favor of Gonzales' position.

ll. Ahumada denied threatening to fire anyone.

12, Ahumada denied threatening to fire anyone for refusing
to work at the rate proposed by the company. He said he told
Gonzales that Pedro Torres had misinformed him by relating that they
didn't want to work piece rate; this was the reason he had made an
hourly proposal. Gonzales said that wasn't the case; they merely
wanted a higher piece rate.



V. THE UNFAIR LABOR PRACTICES

A. The April 30, 1981, Terminations

The Complaint at Paragraph 6 alleges that Respondent on
April 30, 1981, discharged nine employees "in retaliation for
participating in concerted activity and for supporting the UFW."LE/

B. Events of April 30

Nine of twelve employees working in a suckering crew under
Steve Esquibel were discharged on April 30.

The crew began working by rows; At approximately 8:20 a.m.
the initially assigned rows were completed at which time Esquibel
directed them to work the spaces he had previously staked out.ii/
Except for the steadies in the crew, the workers disregarded
Esquibel's order and resumed working by rows. Esquibei contacted

his immediate supervisor, Cipriano Torres, who came to the field and

reiterated the order to work by spaces. When asked the reason for

13. Nowhere in the Complaint does the General Counsel
allege that individuals discharged or otherwise discriminated
against were engaged in "protected" concerted activity. This
omission is regarded as inadvertent. Respondent failed to question
the sufficiency of the allegation, and the case was tried as if
Respondent's actions were directed at protected-concerted activity.
It is clear that engaging in concerted activity which is not
protected does not constitute a violation of the statute. Wwhile
support for the UFW is also alleged as a basis for the discharges on
April 30, 1981, the thrust of the General Counsel's case goes to
what is characterized as "concerted" activity.

14. Whether the rows :initially assigned were completely
unsuckered or were pieces of rows left from the previous day is
controverted. General Counsel's witnesses testifying to the events
of April 30 uniformly stated that the row on which he worked was a
complete row. Respondent's witnesses testified the crew was
initially assigned to complete rows left unsuckered by a female
suckering crew the previous day. The latter testimony is more
consistent with the totality of events. However, resolution of this
conflict is not crucial.
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w rking in spéces, Cipriano responded that it was a company order
and if they failed to obey, they would be fired. Again, the nine
employees disregarded the order and continued to work by rows.
Cipriano departed and returned fifteen minutes later with warning
notices which he said must be signed by the workers, adding that
failure to sign would result in discharge. The notices were not
shown to the workers and none were signed. Cipriano again left the
area. The nine continued to work by rows.

Approximatelf fifteen minutes later Pete Torres arrived, he
told the nine employees they would be discharged if they were not in
spaces by 10:30 a.m. They were not; discharge resulted.

Divergent testimony was offered regarding what triggered
Respondent's direction to work by spaces. General Counsel's
witnesses testified that Esquibel made no move to establish spaces
until he overheard a worker (Del Toro) verbalize the desirability of
a union. Thereupon say these witnesses Esquibel obtained stakes
from his pickup, staked out spaces and ordered the crew to work by
spaces.lé/

Esquibel testified that the afternoon of the 29th Cipriano
Torres said the next day he would get a crew of men to finish the
suckering; Torres told him to have them work in sﬁaces and to get
the stakes ready for the crew when they arrived in the morning.
Esquibel gathered the stakes that afternoon. When the crew arrived,

Esquibel testified he told the crew they were going to finish the

15. Esqguibel denied hearing Del Toro's remarks: however,
from hav1ng worked with him previously, he was aware of Del Toro's
pro-union position.
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rows left from the previous day and then go into spaces. At that
time, according to Esquibel no one complained about spaces. He went
to his pickup to obtain stakes and began staking out spaces.
Esquibel denied hearing Del Toro's remarks.— 16/
The group had worked in spaces the first day of 1981
suckering without protest.£1/ The uniform explanation by General
Counsel witnesses for their lack of protest is that the work was
done as a favor to Pete Torres and Respondent because it was an
emergency. Torres denied having requesﬁed a favor or having stated

18/

there was an emergency.—

l6. It is uncontroverted that Esguibel had stakes in his
truck the morning of April 30. Their presence is consistent with
Esquibel's testimony regarding the instructions he received from
Cipriano. thus, I £ind Respondent had planned to have Esguibel's
crew move to spaces as soon as possible on the morning of the 30th.
Having so found, it is unnecessary to resolve the conflict regarding
whether Esquibel overheard Del Toro's pro-union comment.

17. General Counsel witness Merced Longoria places this on
the second day of suckerlng.

18. There is no evidence to suggest why Pete Torres would
have felt the need to seek a favor from the crew when he directed
they work by spaces. There appears to have been no reason he would
have expected opposition to spaces. Moreover, seeking favors of the
work force is not consistent with other behavior of Pete Torres or
of Respondent's supervisors. Such behavior is inherently unlikely.
On the other hand, the purported solicitation of a favor provides
General Counsel's witnesses with an explanation for the conduct of
April 30 as well as the other occasions on which they refused to
work by spaces. T credit Pete Torres testimony that his assignment
of the crew to spaces was unaccompanied by a request the work be
done as a favor. It 1is not ascertainable whether the steady
employees working in the crew on April 30th were in the crew the
first day of suckering. None were called to testify regarding the
events of April 30 or the events of day one of suckerlng. Had the
General Counsel established their presence when Torres is alleged to
have curried favor, Respondent's failure to produce them might
warrant the inference General Counsel's witnesses were credible.
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Del Toro testified that two days later Cipriano Torres told
the crew to work in spaces; when Del Toro asked why, Cipriano said
he didn't know and reiterated the order. The crew did not
comply.lg/ They continued to work by rows on that day and upon two
subsequent days without further mention of spaces.gg/ When Cipriano
gave no explanation for the order to sucker by spaces, Del Toro
asserted the company sought to prevent workers from talking to each
other about the Union and about the possibility of a representation
election. Del Toro reiterated this assertion on épril 30 when he
sought an explanation for the work in spaces order from both
Esquibel and from Cipriano.gl/

On the 30th, shortly before Pedro Torres terminated the
nine, Del Toro characterzed their action as a protest against

working in isolation aimed at preventing organization and obtaining

a representation election. As verbalized by several General Counsel

19, Cipriano testified the crew worked three successive

days by spaces and then returned to rows when the block was
finished,

20. Seven of those terminated were in the crew the day of
the initial refusal to work by spaces. Suckering by spaces in 1981
was not limited to the crew in which Del Toro worked. On April 29,
he was assigned to drive tractor; while so engaged, he saw another
crew suckering by spaces. Fidenca Rodriguez, a current employee,
testified her crew began suckering in March 1981 by rows and worked
in this fashion for about three weeks. At the end of April the crew
was shifted to suckering by spaces. Fidencia has been an Armstrong
employee since 1975; she had not previously suckered by spaces.
Abigail Moran, a current employee, corroborates Rodriguez's
testimony regarding 1981 suckering. Moran has worked for Armstrong
since March 1980. Bud Norris, Deciduous department production
manager testified the suckering was done by spaces during March
1981.

2l. Cipriano denied that Del Toro told him the company was
assigning workers to spaces to separate them and prevent
conversations about the Union.
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witnesses, the crews' objection to working by spaces was that this
method precluded them from talking to each other while working.gz/
Del Toro and other members of the crew testified they were unable to
speak with each other during break times or during the lunch
period.gi/ It would éppear that this condition existed only when
suckering work was performed. Testimony was adduced regarding
meetings during the lunch break conducted by UFW representatives
earlier in the year.

When Production Manager Ahumédé arrived at his office some
time between 9:30 and 10:00, he learned from Bud Norris of the
events which precipitated the discharges.gé/ He was told nine
people refused to work by spaces when ordered to do so and had
continued to work by rows. Norris said they had been told two or
three times to work in spaces. He asked Ahumada what was to be
done. Ahumada stated it seemed as if the workers were insubordinate

25/

and would have to be discharged.~— At this'point, Pedro Torres

22. It is apparently interference with discussions during
work time which is regarded as Respondent's interference with
section 1152 rights.

23. Workers objection to spaces was stated in terms of
being "incommunicado"; as being "against human dignity"; as an
attempt to isolate the workers to discourage their efforts to obtain
a2 union and as an absurd order. It is easier for crew members to
converse while working in rows because they work side-by-side in
adjacent rows and at the same pace.

24. Norris is Deciduous Production Manager. Ahumada is
Production Manager and the ranking management person in the
Shafter/Wasco area.

25. Ahumada denied awareness of the identity of any worker
involved until after the discharge was effected. He had personal
dealings with .one of those discharged regarding a disciplinary
notice a week or two previously.



came into the office. Ahumada told him to tell the workers they had
one more chance to go into spaces before they were terminated.
Torres departed and returned sometime after 10:30 a.m., having
terminated the nine employees for insubordination. Up to the moment
of termination the nine workers refused to obey direct orders to
work by spaces issued by successive levels of supervision, Esquibel,
Cipriano Torres and Pedro Torres. The nine did not respond to the
order by engaging in a work stoppage, but rather by continuing to
work in the manner of their choice. Théy were apparently paid for
all time worked on the 30th up to their time of discharge.

The 1981 suckering operation.began in March and was
intially done by rows. Ahumada was unsure when the work was done by
spaces. Nor did he recall whether suckering had been done by spéces

.in 1980.25/ In late March 1981 Ahumada and Norris spoke regarding
suckering by spaces, and they concluded that working a large number
in rows was not efficient; that the quality and quantity of work
would be increased by working in spaces.

In Ahumda's opinion, working by spaces facilitates quality
because people pay more attention to what they are doing. When
working by rows, crew members engage in =xcess talking thereby

27/

reducing concertration.=— Suckering is a critical operation

26. The foregoing was elicited on cross-examination. On
direct examination Ahumada testified suckering had been done by
spaces in 1980.

27, 1In 1981 Ahumada spent approximately one-half hour in
the fields observing from close proximity a suckering crew work hy
rows. They were talking to one another and playing a radio,

—-15=



hecause the bud is just starting to push out and can easily be
mistaken for a sucker. If one is not paying attention a sucker can
be left in place of a bud or a bud can be suckered. Ahumada also
opined that when workers work by rows an individual with a light row
tends to stay behind with the group rather than proceed at his
normal pace.gﬁ/

An additional reason put forth by Respondent for suckering
in spaces is that it facilitates irrigation and cultivation
operations. There are no unfinished rows at the end of a day, a

situation which does occur when suckering is done by rows. It is

this explanation which worker witnesses testified was given them.

VI. PAYMENT OF BUDDING BONUS

Paragraph 7 of the Complaint alleges that on or about
October 14, 1981, Respondent refused to pay a bonus to the persons
engaged in June budding because said persons engaged in "concerted
activity and supported the UFW."

Historically, Respondent has paid a productivity benus to
the budders and tiers working in June budding who produce a 90 or
more live stand, i.e., 90% of the trees budded and tied by the team
are live trees. While the reasons are disputed, it is
uncontroverted that of those involved in 1981 June budding only five

employees had a 90% or more live stand and that they alone received

28, Ahumada has never undertaken any time studies to
verify conclusions based upon visual observations made as the work
was being performed. However, support for his conclusions can be
inferred from work unhappiness at being unable to socialize while
working.
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a-bonus in 1981. 1In prior years, excluding 1974, substantially all
budders achieved the requisite live stand percentage and received

the bonus.

A. June Budding

June budding usually starts between Méy 10 and May 12. The
process consists of grafting budwood onto understock to produce a
live tree of the budwood variety. Armstrong provides the
understock, i1.e. the base tree onto which the budwood is grafted.
The understock does not vary with respeét to tree varieties budded.
In 1981 approximately 70 tree varieties were budded in the June
operation. For its open-market varieties Armstrong supplied the
budwood.gg/ Dave Wilson Nurseries supplied budwood for the trees’
which Armstrong grew for them.

In 1981 Armstrong budded 1,464,000 trees; 1,100,000 were
budded for Wilson. Respondent contracts to grow a certain number of
trees for Wilson and is paid upon delivery of live trees. It must
replace any trees sold by Wilson which subsequently die.

Fifty-eight employees working as teams of one budder and
one tier, were used in the 1981 June budding. Compensation is by
piece rate per thousand trees budded or tied. 1In 1981 the budder's
rate was 525.94 per thousand and the tier's rate $22.50 per
thousand. The piece rates were posted throughout the period of June
budding on the side of the trailer used to supply budwood to the
workers. The bonus rates were also posted.

At the beginning of May, Pedro Torres held a meeting with

29. Armstrong budwood was used for approximately the first
week of June budding.
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employees assigned to Jﬁne budding to inform them of the rate to be
paid; the rate was announced both in English and in Spanish. Torres
read the base rates and the bonus rates from a schedule, a copy of
which was iater posted on the bud box for the duration of the
budding operation.ég/ During the meeting there was also some
discussion regarding who was to tie for whom, i.e. how the workers
were to be paired. Thirty to forty-five days after budding is
completed a live count is taken. It is this count upon which the
bonus is based. The field employees making the count are unaware of
the identity of the employees who worked in a particular row. The
live trees are physically counted; the results recorded; and office
records establish which team budded éach row.él/

In 1980 Armstrong had a 93%+ live stand; in 1981 the live
stand was 85.2%. Ahumada attributes the decreased live stand to
high temperatures. Credible evidence comparing maximum
termperatures from May 20 to August 31 for 1978 through 1981, shows
the 1981 temperatures for the period following completion of budding

(June 14 or 15) through July 8th to be uniformly higher in 1981 than

: 2 . .
in the other years compared.é—/ Temperatures during the period

30. Bud box refers to a four wheel tractor holding a desk
for Maria Rodriguez to do the paper work connected with the
cperation as well as actual bud boxes placed on either end of the
trailer. There is a bulletin board on the trailer on whichk the wage
schedule was posted.

31, The live count was completed by the end of July.

32. In some instances, temperatures were as much as 12°
higher in 1981 than on comparable days in 1978, 1979 or 1980.
Respondent Ex. D. The data used to prepare the graph was obtained
from the USDA Research Station at Shafter, California.
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the trees were budded were within the range of temperatures for a
comparable period in 1978, 1879 and 1980.

When Ahumada viewed the damage during the third week of
June, budding was completed. Sunburned root stock and dehydration
of trees stubbed beyond the bud were visually apparent to him. The
roots of some trees had turned brown and died. In other cases the
stem portion of the rootstock was totally brown from sunburn.

The open market trees were budded and stubbed earlier than
Wilson's trees and were, therefore, lesé affected by the heat.
There was a minor heag wave in May when Armstrong was budding its
own trees, but it was not a "major heat wave" like that which
occurred in the middle of June.ég/

An effort was made to save those trees not yet stubbed by
not stubbing as close to the bud as is customary, using the foliage
as protection from the sun, hoping the bud would start to push out.
. Once the bud took hold, the tree could be cut back further. The bud
won't push out unless the understock is stubbed. After observing
the heat damage, Respondent irrigéted as frequently as water was
available to protect the buds from the heat. Heat causes
dehydration and burns the understock on the side toward the sun. It
affects the bud by prohibiting "callusing” or "joint of both cambium
layers" and inhibits the root growth of the understock. When

temperatures rise above 90 .degrees Fahrenheit, the buds are affected

33. Ahumada notified DeMayo, Armstrong's sales manager,
and Dave Wilson Nursery regarding the heat damage. By letter of
August 1%, 1981, Ahumada notified Wilson Nursery of low live count
percentages and attributed it to extreme hot weather during the
month of June. He received no response to his letter.
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ir some way. In previous years although there had been temperatures
above 90 deqrees, the degree of difference experienced in 1981 did
not occur. )

Pete Torres testified that if a particular variety of bud
wood were bad, it would not affect the live count for all employees
because each budder does not bud each variety and because each
budder buds between forty and seventy thousand trees,éi/ Torres
testified he was familar with bud wood used both in 1980 and in
1981. It was his opinion the 1981 bud wood was about the same as
that used in 1980.

General Counsel presented testimony from several budding
crew members to the effect that each complained about the bud wood.
Antonio Gonzales, a current employee, testified he complained some
time during mid-June about bad bud wood, and Torres told him to use
it because there was nothing else. While Torres specifically denied
another conversation with Antonio, it does not appear testimony
regarding this coﬁversation was disputed. Even crediting Gonzales,
the testimony does little to support a contention Respondent
undermined budders ébility to make a 90% stand. Gonzales places the
conversation in wmid-June, a point when June budding was nearly

completed and bad bud wood was likely to have little impact upon his

34. This testimony was uncontroverted. It is logical and
is credited. 1In 1981 between firty and sixty rows were the most
budded of any variety. There are approximately 1500 trees per row.
It would appear that approximately 90,000 trees would be the maximum
of a single variety, something less than 10% of the total.trees
budded. :
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35/

production.—=

Balthazar Camacho, a current employee, testified he
complained to Pedro Torres on one occasion during June budding that
the bud wood was burnt and Torres told him to use it that he was
guaranteed 90%. Torres specifically denied this conversation.gﬁ/
Edwardo Villegas testified he overheard Pete Torres tell Camacho he
was scattering too much wood. Camacho responded the wood was burnt.
Torres told him to use it anyway because 90% was guaranteed anyway.

Raphael Gonzales testified thaﬁ, on one occasion in
mid-May, he told Pete Torres he couldn't guarantee the budwood he
was using would produce a live tree. Gonzales asserts that Torres
told him to use it anyway; it was bud wood supplied by the other
company and that his 90% was guaranteed anyway.iz/

Carlos Gonzales also laodged a complaint regarding budwood;
Torres told him it was buddable even though the buds were small; he
denies any mention of the bonus during this conversation.

B. September 28, 1981

On September 28, Ahumada met with the workers to discuss

35. Antonio testified he had a second conversation with
Torres about bud wood in early August. This testimony is not
credible; June budding ended June 20th. It casts some doubt on
Antonio's veracity with respect to the earlier conversation.

36. Camacho's testimony was inconsistent. He testified he
began June budding about May 10 and worked continuously in June
budding until September. He later testified that June budding ended
in June. ©On direct examination he testified he told Torres the wood
was "burnt" after having been reprimanded for spilling wood. O©On
cross he placed the reprimand earlier in time than his complaint
about burnt wood. He is consistent with respect to having lodged a
single complaint regarding the wood.

37. From mid-May thereafter all budwood came from Wilson.
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demands for a wage increase in the liner 5udding operation.éﬁ/ The
workers had agreed among themselves that they would not start work
until they met with Ahumada. It apparently took about two hours
from their initial refusal to work before they were able to meet
with Ahumada at his office. Ahumada rejected their request for a
wage increase, saying there were only two days of the liner
operation remaining. He promised a raise in 1982. When some
guestion was raised regarding whether they would be paid for their
lost time that morning, Ahumada told thém to return to work, do a
good job and said they would be paid by the hour that day if they
failed to make the minimum by working piece work.

As the meeting was breaking up, Raphael Gonzales and
Ahumada had a conversation in English regarding when the June
budding bonus would arrive. Ahumada responded two weeks. Gonzales
asked whether Ahumada was sure., Ahumada said he was. No mention
was made of the fact that whether more than five employees would
receive the bonus depended upon DeMayo's acceptance of one of the
proposals presented him regarding its payment though a 90% live
stand was not achieved.

Around September 23 Ahumada had proposed to DeMayo,
Armstrong's president, that the'bonus be based on the feollowing
formula: Average the live count percentages for the previous five
years (93%); place that against the 1981 percentage of approximately

85%; take the B% differential; split it 50-50; and add 4 percentage

38, Testimony from General Counsel witnesses that the
meeting was held on September 27 is not credited. Armstrong does
not work on Suhday, and everyone agreed the meeting was a work day.
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points to the acfual 1981 live count percentage of each budder and
tier. If the result reached 90% or more, pay the bonus. An
alternative proposal tacking the entire 8% onto each team's actual
live count percentage was submitted. As of September 28,
DeMayo had not decided which, if either proposal he would accept.
Approximately four days later DeMayo notified Ahumada neither
alternative was acceptable. DeMayo said he had considered both
proposals and decided to reject both. DeMayo told Ahumada that by
paying a bonus when a low live count isﬁ't our fault, the definition
of bonus would be lost and Armstrong would have to pay it every year
regardless of what happened. DeMayo felt the Company should not pay
for something it wasn't going to be able to sell. When the up-front
agreement with the workers is that no bonus is paid if a worker
doesn't get a 90% live stand, the reason for failure to do so is
irrelevant.

De Mayo contrasted this position with what occurred in the
budding of roses in 1981. 1In the August budding of roses, a 30%
live stand was the best workers were going to do. Nobody wanted to
bud in August; so DeMayo made an agreement before budding began that
the rate would be higher than normal, and fhat it included a bonus,
because the Company knew that due to the absence of budwood no bonus
could be earned under standard conditions.ég/

C. October 9, 1981

Ahumada met on October 9 with the employees involved in

June budding to explain the bonus situation. He told the workers

39. This testimony was not disputed.
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bonuses were not being paid because the failure to make a 90% live
stand was attributable to heat damage; something out of the control
of the Company; an act of God that the budwood dried up.Eg/

Following his explanation an unidentified employee said
Pete Torres had guaranteed them the bonus; Ahumada responded that
Pete would have to pay it out of his own pocket because he was not
authorized to make such a promise. Ahumada denied that anyone
accused him of guaranteeing the bonus. He admits that Raphael
Gonzales asserted Pedro Torres guaranteed the bonus.éi/

Juan Sanchez stated the Company had killed the trees in one
row with chemicals and complained that the Company had stubbed the
rows too early. Ahumada denied the charge regarding chemicals; as
for the stubbing charge, by October there was no way of identifying
the rows to which Sanchez referred. Ahumada was unaware that any
trees were affected by the application of chemicals during June
budding. Ahumada stated if chemicals héd killed trees, the damage
would have appeared on more than one row because chemicals are
applied to two and sometimes four rows at a time, and the damage
would have appeared on all rows.ég/ Ahumada was also unaware of the

stubbing situation to which Sanchez referred.

40. Ahumada denied he was accused of having promised a.

bonus. He asserts he did not promise on September 28 to pay anyone
a bonus.

41, As noted alone several General Counsel witnesses
testified that Torres, during the course of the budding operation,
stated to them the bonus was guaranteed. The inference which the
General Counsel wishes drawn is that a bonus would be paid although .
a 90% live stand was not produced by the worker in question.

42, This testimony is uncontroverted and credited.
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Rosario Gonzales mentioned bad budwood. Ahumada could not
respond because she couldn't remember or identiff the variety.

At some point during the meeting the workers said Pedro
Torres explained that the wéy the bonus works isvthat the Company
takes $2.00 away from the $25.94; holds it in reserve and later pays
it in the form of a bonus.éé/ Ahumada was confused bedauserthe
$§2.00 didn't match any of the bonus rates. Despite his explanation
that what he was being told was not a Company policy and could not
happen, the workers insisted that's wha£ Torres was doing. Marié
Maddock and Rosario Gonzales told Ahumada to pay the $2.00 Torres
has been taking out of our piece rate and the dispute would be
resolved. Ahumada said he was confused and asked "do you really
believe that's what Pete did, they said, yes." Thereupon Ahumada
had Norris go to the office and obtain the piece rate book. When
Norris returned, Ahumada put the book on the hood of a car, everyone
saw the piece rate and acknowledged it was the rate he had

44/

received.—

'

VII. 1982 Change in Operations | "

Paragraph 8 of the compiaint alleges that commencing on or

about March 8, 1982, Respondent changed terms and conditions of

43. Ahumada's recollection is that this position was put
forth by Hortencia Gonzalez and Maria Maddock.

44, Enrique Gonzales produced check stubs verifying what
Ahumada had said. Whereupon Maria Maddock ran to a car and said, I
don't know about the rest of you but I'm going to the ALRB. Rosario
Gonzales said see what you can do for us. Ahumada responded the
final decision has been made -- I can't change it, if I did, I'd be
fired. However, Ahumada said he would give it one more try although
he thought it would do no good. He said he would let them know in
about a week.
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employment to discourage workers from engaging in union organizing.
The change alleged is assigning work by spaces. Thus,'in 1981 |
suckering by spaces was not limited to the crew terminated on April
30th.

Hortencia Gonzales was the principal witness for the
General Counsel regarding the events of 1982. She reported for work
after layoff in late Februaryii/ and was initially assigned to a
cfew in which the majority had signed UFW authorization cards. They
were also people with @hom she had worked in 1981. Commencing about
mid-March the crew was assigned to sucker by spaces. Gonzales and
Hortencia Sanchez worked adjoining spaces jointly. No objection was
raised to this practice until March 22nd when Enrique Gonzales told

them that each had to work her own space.46

Hortencia Gonzales

asked who had issued the order. Enrique reéponded Marié Rodriguez.

Gonzales and Sanchez asked to speak to Maria. Rodriguez
met with them and said each had to work her individua; space because
those were the orders from the office. Hortencia Gonzales told
Rodriguez to have the one who gave the order to come and meet with
us. Following this request there was a meeting with the crew at

which Rodan Ayalé and Bud Norris were the principal management

spokesmen.

45, Hortencia is a steady worker. She is the wife of
Raphael Gonzales. Respondent admits knowledge she is an active
union supporter.

46. Gonzales and Sanchez each testified the two wanted to

work jointly in order to be able to talk about the union. Sanchez
admitted conferring with Gonzales prior to testifying.
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Crew member Juan Sanchez stated the company was pressuring
the workers by having them work in spaces, thereby preventing them
from talking about organizing.

Rodan told Norris he had no objections to two people
working jointly in spaces as Gonzales and Sanchez were doing.
Norris' response was éach one to a space.

Hortencia éanchez stated: "Rodan, this which you are doing
regarding spaces is to put pressure on us because we are for the
Union." Rbdan said he would talk to Ahumada to see what could be
done and let us know the following day. He told us to get into
spaces for the remainder of the day. Juan Sanchez said 0.X., and
tomorrow we are going to get rows. Rodan said he would meet with
them_the next morniﬁg before work. The crew returned to work in
spaces.

The next day Bud and Ken arrived before work started. Ken
spoke in English and said he did not want to hear anymore questions
about spaces. The final decision is that we are working by épaces.
ﬁud and I are going to leave. We will be back in a couple of
minutes and those who do not go by spaces will be terminated.él/ No
one responded to Bud's Statement. The people worked in spaces that
day.

Near the end of March, Hortencia worked in a limbing
operation for about two days. The work was done by rows. Hortencia

was in a crew made up of the daughters and purported friends of

47. The witness' testimony with respect to what Bud said
in English was given in English; thus indicating her comprehensicn
of what he said.
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Maria Rodriguez-éﬁ/ Thereafter she worked in suckering by spaces
and was again with the crew which sympathized with the Union.
Hortencia Gonzales testified that working spaces puts more pressure
on one because sometimes you can't even go to the bathroom because
the co-workers will leave you behind. However, she admits no one
ever told her she could not go to the bathroom nor was she -ever
disciplined for doing so.gg/

Hortencia testified the only reason workers didn't want to
work in spaces was because they couldn'ﬁ talk to each other about
organizing or having a union. She then testified spaces are harder
because some have more trees than others, and also because the
foremen divide the rows unequally.

On cross—examination Hortencia conceded that an inability
to talk to fellow workers did not make the work harder. The job is
identical whether done by spaces or rows. Gonzales concedes that no
one from the company told the workers that they had to work harder
when working by spaces. However she contends she did have to work
harder because there are some people who work faster and this forces

the others to go faster. When working by rows, the crew goes along

evenly.

48, On cross-examination Rodriguez denied that those in
the crew other than her daughters were her friends. She considers
them not friends but workers. She rode to and from work with some
of the workers. She has no social relationship with any of those
working in her crew at the time. This testimony is uncontroverted
and is credited.

49. Sanchez' testimony on this point is essentially
identical.
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DISCUSSION AND ANALYSIS

1. The April 30, 1981 Terminations

Conventional analysis of Labor Code Section 1153(c) or

Section 1153(a) discharges must follow Wright Line and Martori

Brothers.ég/

In resolving cases involving alleged violations of Section
8(a)(3) and, in certain instances, Section B(a)(l), it must
be determined, inter alia, whether an employee's employment
conditions were adversely affected by his or her engaging
in union or other protected activities and, if so, whether
the employer's actlon was motivated by such employee
activities. Wright Line at 1083.

[Wle shall henceforth employ the following causation test
in all cases alleging violation of Section 8(a)(3) or
violations of Section 8(a){l) turning on employer
motivation. First, we shall require that the General
Counsel make a prima facie showing sufficient to support
the inference that protected conduct was a "motivating
facteor" in the employer's decision. Once this is
established, the burden will shift to the employer to
demonstrate that the same action would have taken place
even in the absence of the protected conduct. (Emphasis
added.} (Ibid. at 1089.)

The ALRB in Nishi Greenhouse stated its reading of Wright .
Line as follows:
[II1f the General Counsel establishes that protected
activity was a motivating factor in the employer’'s
decision, the burden then shifts to the employer to prove

that it would have reached the some decision absent the
prtected activity. 51/

The unfair labor practice with which we are concerned in

paragraph 6 of the complaint is not whether the persons discharged

50. Martori Brothers Distributors v. A.L.R.B. {1981) 29
Cal.3d 721; Wright Line (1980) 251 NLRB 1083; Nishi Greenhouse
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Line as follows:
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activity was a motivating factor in the employer's
decision, the burden then shifts to the employer to prove
that it would have reached the some decision absent the
protected activity. 51/

The unfair labor practice with which we are concerned in

paragraph 6 of the complaint is not whether the persons discharged

50. Martori Brothers Distributors v. A.L.R.B. (1981) 29
Cal.3d 721; Wright Line {(1980) 251 NLRB 1083; Nishi Greenhouse
(12981) 7 ALRB No. 18.

5l. S8upra, slip. op. 3.
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were wrongfully ordered to work by spaces, but. whether they were
inproperly discharged for continuing to work by rows in the face of
repeated orders to work by spaces. Ungquestionably, the nine
employees were engaged in concerted activity when they protested
Respondent's directive to work by spaces, but not all concerted

52/

activity is protected.—~ "Either an unlawful objective or the

adoption of improper means of achieving it may deprive employees
engaged in concerted activities of the protections of the Act."éé/
The objection of the employees protest on April 30 was to retain a
condition of employment, i.e., suckering by rows. Respondent
concedes the appropriateness of such an objective. However, there
is some qﬁestion whether the method used to obtain that objective,
i.e. continuing to work by rows, was improper. The National Labor
Relations Act has generally been interpreted to prohibit employees
from drawing wages and attempting to put economic pressure on the
54/

employer at the same time.™—

Elk Lumber Company, supra, is instructive: Five

individuals employed as carloaders by Elk were discharged. Prior to
discharge they were paid on a piece work basis and earned, on an
average $2.71 per hour. They loaded an average of one-and-a—-half

cars per day. Respondent changed its loading method and

52. UAW, Local 232 v. Wisconsin Employment Relations Board
(1949) 336 U.S. 245; Elk Lumber Company (1950) 91 NLRB 333, 336.

53. Elk Lumber Company, supra, 336, 337.

54. N.L.R.B., v. Robertson Industries (9th Cir. 1976)
F.2d ; 93 LRRM 2529 citing Shelly & Anderson Furniture Co. v.
N.L.R.B. (9th Cir. 1974) 487 F.2d 1200 (employee meetings lasting 15
minutes into work time for which employees not paid held protected).
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unilaterally chanéed the rate of pay to $1.52% per hour. The
carloaders responded by reducing their output to one car per day,
admitting they could have done more and knowing the emplover was
dissatisfied with their production. The employer met witht he
carloaders seeking suggestions for improving output. The spokesman
for the group suggested a return to piece rates or an increased
hourly rate, making clear the crew did not intend to increase their
production without an increase in pay. Seven days later.the
carloaders, who had not struck but had éontinued to work at their
chosen pace, were terminated.

The NLRB viewing the issue to be whether the carloaders'

conduct was a form of concerted activity protected by the Act held

it was not.

Section 7 of the Act guarantees to employees the right to
engage in concerted activities for the purpose of
collective bargaining or other mutual aid or protection.
However, both the Board and the courts have recognized that
~not every form of activity that falls within the letter of
this provision is protected. . . . Either an unlawful
objective or the adoption of improper means of achieving it
may deprive employees engaged in concerted activities of
the protection of the Act.

Her, the objective of the carloaders' concerted
activity--to induce the Respondent to increase their hourly
rate of pay or to return to the piecework rate—--was a
lawful one. To achieve this objective, however, they
adopted the plan of decreasing their production to the
amount they considered adequate for the pay they were then
receiving. 1In effect, this constituted a refusal on their
part to accept the terms of employment set by their
employver without engaging in a stoppage, but to continue
rather to work on their own terms. 55/

55. C.f. Harshberger Corporation (1938) 9 NLRB 676, 686,
in which the Board treated a concerted refusal to work overtime as a
partial work stoppage and protected concerted activity.
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The similarity between the conduct of the Esguival crew on
April 30 and that of the Elk carloaders is apparent. Blk is an
applicable NLRB precedent supporting the conclusion the nine workers
discharged on April 30 were not engaged in conduct protected by
Labor Code Section 1152; thus, their discharges did not violate the

Act.

In C.G. Conn, Ltd. v. N.L.R.B.,EE/ the Seventh Circuit

declined to enforce a Board order directing reinstatement of union
activists for refusing to work overtime. The Board argued the
workers were engaging in a partial strike when they decline to work
overtime although being otherwise prepared to perform their duties.
The Court stated the employees could continue work and seek

to negotiate further with the employer or they could strike in

protest.

They did neither, or perhaps it would be more accurate to
say they attempted to do both at the same time.

We are aware of no law or logic that gives the employee the
right to work upon terms prescribed solely by him. That is
plainly what was sought to be done in this instance. It is
not a situation in which employees ceased work in protest
against conditions imposed by the employer, but one in
which the employees sought and intended to continue work
upon their own notion of the terms which should prevail.

If they had a right to fix the hours of their employment it
would follow that a similar right existed by which they
could prescribe all conditions and regulations affecting
their employment. (5 LRRM at 813.)

Elk and the other cases cited deal only with the impact of
the method upon concerted activity in determining whether such

activity is protected. Having found the nethod of protest removed

56. (7th Cir. 1939) 108 Fr.2d 390, 5 LRRM 806; see also,
N.L.R.B. v. Montgomery Ward & Co. (8th Cir. 1946) 157 F.2d 488.
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it from the protection of the NLRA's G 7 (Section 1152), the cases
do qot deal with the question of the employer's motivation for doing
what it did to precipitate the concerted though unprotected
activity. However, it seemskclear the NLRB and the courts
considered the employer's conduct discriminatorily motivated or the
underlying charges would have been dismissed.

It is questionable whether the employers motivation for an
arguably illicit work order has relevancy when the employees'

response is concerted unprotected conduct which leads to their

discharge. 1In the instant case, there is no guestion that had the
Esquibel crew responded to the order to work in spaces by striking,
the response would have been protected concerted activity and
insulated the employees from discharge. Moreover, if proved that
Respondent's order was discriminatorily motivated, their posture
would have been that of unfair labor practice strikers immune even
from permanent replacement. Alternatively, had they sought to
negotiate with Ahumada upon receipt of the order, their response
would have been protected. Thus, logically it would appear that the
reason for Respondent's direction to work by spaces is irrelevant.
Even if aimed at punishing the Esquibel crew for past "union" or
"concerted" activities, the workers were not free to continue to
work in the manner of their choosing rather than the manner dictated

57/

by Respondent.~—" When they did so, they went beyond the pale of

Section 1152 and were unprotected.

57. I find the employees discharged on April 30 were
terminated because of their repeated refusals to work by spaces

(Footnote 57 continued=——-—-}
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Notwithstanding the conclusion that Elk Lumber and the

cases cited above seem to render irrelevant the employer's
motivation for the order precipitating the concerted action, the
preceived novelness of the issue so far as the ALRB is concerned
suggests that the motivation of the Respondent in issuing the spaces
order be discussed.

From the perspective of Responden%'s overall operation
spaces work is not unusual, granting that 1981 appears to be the
first year suckering was done by spaces.éﬁ/ Except so far as it
prevents employees from socializing during work time, the work is
not different from suckering by rows. No contention is made to the
contrary. The consensus of workers objections to spaces work in
suckering was that it prevented socializing and talking about the
union during actual work time. Work time is for work; not for
engaging in union or other concerted activity. General Counsel has
cited no cases supporting the proposition that employees have a

right to engage in non-work activities during these periods of the

day when they are expected to be physically performing their

(Footnote 57 continued—---)

coupled with continuing to work by rows. Their conduct amounted to
insubordination and warranted discharge. The record does not
support the conclusion the nine employees would have been retained
"but for" union activities or other protected activities. This is
not a case in which there is substantial independent Section 1153(a)
conduct nor a case in which there has been significant amounts of
union or protected activity; either of which factors might support
an inference that Respondent’'s explanation for the termination is
pretextual. Martori Brothers Distributors v. Agricultural Labor
Relations Board (1981) 29 Cal.3d 721, 730.

58, There is some testimony there was spaces suckering in
1980; however, I am not convinced such was the case.
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59/

duties.™—

Ahumada testfied that suckering is a critical operation in
the growing cycle, requiring care and concentration. Following his
observation of a suckering crew working by rows, he concluded, after
consultation with Norris, the work could be performed more
efficiently by spaces. All three suckering crews were assigned to
work in this manner. There is not evidence the other crews
objected.

As conceded by worker witnesses, spaces suckering results
in greater worker productivity. The method also maximizes the
employer's ability to cultivate or irrigate following the suckering
process, since there are iikely to be fewer "piece" rows at the end
of a day or a week.

Thus, even if the motivation for the work direction
precipitating the workers unprotected response be germain, there
were valid business considerations for the order that all crews
sucker by spaces. But even if this were not the case, the Esquibel
crew was not free to respond to the order in the manner in which it
opted to do so.

2. The June Budding Bonus

Paragraph 7 of the complaint alleges that Respondent

violated Section 1153(a) by failing in 1981 to pay the June budding

59. One General Counsel witness testified he and his
co-workers spent an estimated nne-half hour per day during work time
talking about the UFW. Not surprisingly, he testified his work was
unaffected. This testimony must be evaluated in the face of worker
and management testimony to the effect that when working by rows,
the crew tends to remain together as they proceed along the rows as
well as Ahumada's testimony regarding his observation of workers
suckering by rows.
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crew a bonus,

General Counsel offers two theories to support'the
allegation: Respondent engaged in cultural practices which made
impossible for crew members to achieve the 90% live count reguired
to be eligible for a bonus; alternatively the failure to pay the
bonus, despite failure to achieve a 90% live stand, departed from
Respondent's past practice. 1In either case it is contended
Respondent's motivation was interference with workers section 1152
rights. |

Turning first to the argument that the failure to pay the
bonus was a change in conditions of employment. The following facts
are undisputed: only five persons in the June bhudding crew achieved
a 90% or greater live stand, these persons received the bonus; with
the exception of 1974 persons failing to make a 90% live stand have
not received a bonus; historically, 1974 excepted, most budding crew
members have achieved a 90% stand.

Respondent's president made the decision to adhere to the
practice of paying a bonus only to those achieving a 90% live stand.
He testified he felt the purpose of the bonus was to permit workers
to share in gains enjoyed by Armstrong as the result of high
production; that if it were paid despite the failure to achieve high
production, its purpose would be lost and Armstrong would have to
pay it every year to every employee.

This position is one which can be expected of a reasonable
corporate executive of ordinary prudence irrespective of whether his
company 1is being subject to protected or union activity. An

exception to De Mayo's position occurred in 1974 when all budders
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and tiers received a bonus despite faiures to achieve 90% stands.
Respondent argues such is not the case. In 1974 the company knew
prior to commencement of budding that the onlf avallable budwood was
of a guality which would not permit workers to achieve 90% stands;
in order to get the budding done, Armstrong agteed in advance to
guarantee the bonus because it rather than an external cause was
responsible for the law production.ég/ Thus, Respondent's position
may be stated in the following way: when it has advance knowledge
the budders will not achieve the requisite percentage live stand, it
guarantees the bonus. The effect of such a practice is to pay a
higher wage when productivity is anticipated to be lower; an effect
De Mayo testified would subvert the purpose of the bonus.
Conceptually, there is no difference between failure to
achieve a 90% stand as the result of a naturally external cause and
an external cause ;esulting from business exegencies. If the logic
of 1974 were followed, bonuses would have been paid to éveryone in
1981. The fact that the 1574 externai cause was known prior to
rather than during £he budding season is on its own a distinction
without a difference. 1In 1974 and with roses in 1981, a bonus
guarantee was necessary to secure the required number of workers.
There is, however, uncontroverted testimony from De Mayo
which does distinguish the failure to pay all workers the 1981
budding bonus from bonus payments made in 1974 and in 1981 roses.

De Mayo testified regarding the latter two situations that agreement

60. A situation similar to that of the 1974 deciduous
budding operation occurred in 1981 with roses; again the bonus was
guaranteed up front.
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was reached with the workers "up front", i.e. before the season
began, regarding the fact their rate would include the customary
bonus., The failure of General Counsel to rebut this testimony
warrants the inference it is credible. There is no evidence such an
agreement was reached at the pre-budding meeting between management
and workers at which the wage rates and bonus system was explained
to workers.gl/ It follows that Respondent's fallure to pay all

1981 June budders a bonus did not constitute a unilateral change in
wages or a condition of employment with‘an object proscribed by
Sections 1153(a) or (c).éz/

We turn now to General Counsel's argument that if the low
live count was attributable to factors within Respondent's control,
the workers should have received their bonus. In short, bonuses are
automatic unless God or the budwood supplier intervenes. Management

errors in cultural protests provide no reason for failing to pay

bonuses; the failure of a reasonable grower of ordinary prudence to

6l. There is disputed testimony from General Counsel
witnesses that Pete Torres during the course of June budding stated
to some individual workers that the bonus was guarangeed to
everyone, Torres denied having done so. It is undisputed that
Torres lacked authority to set or increase wages and that workers
were aware he lacked such authority. Since there was no implied
contract at the outset of budding, it is unnecessary to resolve this
conflict in the testimony. Such a resolution would be difficult.
While General Counsel produced several witnesses who testified
Torres told them their bonus was gquaranteed, their testimony was not
totally convincing. Balanced against some obvious inconsistencies
in their testimony, e.g. steadfastly contending they attended a
meeting on September 27, a Sunday, while agreeing they never worked
on Sunday, is the fact these witnesses were currently employed by
Respondent and testifying against his interest, albeit in their own.

62. Since no certified collective bargaining

representative is involved, this is not a situation in which a
unilateral change per se might violate the Act.
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make decisions producing a 90% live stand nonetheless requires the
bonus be paid.

This analysis overlooks the need for a discriminatory
motive in finding a statutory violation. It would not enocugh for
General Counsel to establish that Respondent engaged in cultural
practices with respect to budding which resulted in the production
of approximately 190,000 fewer trees than anticipated; he must also
establish a discriminatory motive for such a course of conduct.
Contrary to General Counsel, I do not find that the facts
overwhelmingly support this view.

The record is somewhat muddled with respect to when high
temperatures would impact on production of live trees, and other
factors must be considered in assessing heat impact, e.4g., how close
the trees were stubbed above the bud or the failure to paint the
understock white. However, the pervasivéness of the damage as well
as the type of damage leads one to conclude that high temperafures
were the prime cause for tree loss.

While poor cultural practices may have been a contributing
cause in producing the low count, it doesn't follow automatically
that Respondent engaged in those practices to depriﬁe workars of a
bonus. To accept this line of reasoning requires acceptance of the
idea that Respondent subjected itself to substantial losses in
revenue with the object of interfering with the Section 1152 rights
of its employees. There is no evidence of the degree of animus one
would expect from a grower who would engage té this degree of
cutting off his nose to spite his face. General Counsel has failed

to establish a causal connection between Respondent's failure to pay
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the 1981 June bonus and the union and/or protected concerted
activities engaged in by some members of budding crews.

3. 1982 Changes in Conditions of Employment

Paragraph 8 of the Compalint alleges that in March 1982
Respondent changed the conditions of employment to discourage
workers from union organizing. The substance of the allegation is
that Respondent implemented the space method in "nearly all its
operations in 1982. Planting and suckering are the operations
occurring during February and March. Credible evidence established
that planting has been done by spaces the majority of the time
during the three years preceding 1982 and the shift over to
suckering by spaces occurred in 1981. Indeed, it was a refusal to
accept the shift from rows to spaces which triggered the April 30,
1981, discharges.

General Counsel seeks a finding that the 1981 change from
suckering by rows to suckering by spaces violated section 1153(a)
despite the absence of an allegation the shift viclated section
1153(a), stating the matter was fully litigated at the hearing.gﬁ/
I agree that Respondent's shift from row suckering to space
suckering in 1981 was fully litigated. Evidence was presented
regarding when the shift occurred, i.e. during 1981 or in an earlier
year, which supports the conclusion that the space method had not
been used at Armstrong prior to 1981l. The record also establishes
that the change over occurred in all suckering crews and was not

limited to the crew in which the April 30 discharges occurred.

63. McFarland Rose Production (1980) 6 ALRB No. 18;
Anderson Farms (1977) 3 ALRB No. 67.




However, Responaent‘s unilateral change of a condition of
employment, standing alone, does not establish a violation of the
Act., An illicit motivation for the change must be established
before a violation of section 1153(a) or section 1153(c) can be
found.gi/ For reasons previously set forth I find General Counsel
has not proved that a motive for Respondent's change in suckering
methods was interference with workers' union activities or with the
right guaranteed by section 1152 to engage in protected concerted

activity.

CONCLUSIONS OF LAW

1. Respondent, at all times material herein, was an
agricultural employer within the meaning of Labor Code Section
1140.4(c).

2. The UFW, at all times material herein, was a labor
organization within the ﬁeaning of Labor Code Section 1140.4(f).

3. Respondent was duly sefved with the charges, complaint
and first amended complaint as set forth in the findings of fact.

4. Respondent did not for the reasons set forth above
violate .sections 1153(a) or 1153(c) of the Act by terminating nine
employees on April 30, 1981.

5. Respondent did not for the reasons set forth above
violated sections 1153(a) or (c} of the Act by failing to pay a June

budding bonus to persons not achieving a 90% live stand in the 1981

64. While discriminatory motive is ordinarily not a
requisite element in proving violations of section 1153(a), it is an
element of proof when the conduct alleged to violate section 1153({a)
is of the type which would constitute a violation of section 1153(c)
in an appropriate case.
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June budding. )

6. Respondent did not violate section 1153(a) of the Act
in March 1982 in that it did not change conditions of employment
with the object of interfering with eﬁployee rights guaranteed by
Labor Code Section 1152.

7. Respondent did not viclate section 1153(a) of the Act
by changing its method of suckering in 1981 from rows to spaces.

RECOMMENDED ORDER

Having concluded Respondent did not violate the Act as

alleged, I recommend that the complaint be dismissed in its

entirety.

DATED: October 5, 1982

R R

ROBERT LE PROHN
Administrative Law Officer




