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DEQ S ON ON RECONS! DERATI ON
O April 20, 1977, the Agricultural Labor Relations Board (ALRB or
Board) certified, wthout objection, the Lhited FarmVWrkers of America, AFL-

AO (UW as the exclusive collective bargai ning representative of a unit
conprising all agricultural enployees of S&F Gowers (S &F), a harvesting
cooper at i ve.

h April 5, 1978, the Board certified the UFWas t he excl usi ve
col l ective bargaining representative of a unit conprising all agricultural
enpl oyees of Goastal G owers Association (GGA or Goastal), another harvesting
cooper at i ve.

n Novenber 17, 1978, the WFWfiled a Petition to
Qarify Bargaining Lhit, (Case No. 78-UG1-OX) thereby seeking to nane GGA and
21 naned growers as a single enployer of all enployees in the certified unit.
On February 14, 1979, the UFWfiled another Petition to Qarify Bargai ning
Lhit (Case No. 79-UG|-OX) seeking to name all grower-nenbers of S & F who had
previously wthdrawn fromS & F and "other relative entities" as the single

enpl oyer of



all enployees inthe certified unit.

O February 1, 1979, and May 2, 1979, the Salinas Regi onal
Drector (RD recommended that the above petitions be granted,
suggesting that the certifications previously issued in those two cases
froze the conposition of each harvesting association to the growers who
were nenbers of the cooperative as of the date of certification. The
RD concl uded that the obligation inposed on each of the associations by
this Board s certification of the UPWas the excl usive col |l ective
bar gai ni ng representative of its enpl oyees, such as the duty to bargai n
w th the UFW devol ved on each individual grower-nenber who thereafter
w t hdrew fromthe cooperati ve.

Tinely exceptions to the RDs recommendations were filed by each of
the two harvesting associations and the naned growers, and the two unit-
clarification petitions were thereafter consolidated for hearing. O April
18, 1980, Administrative Law CGficer (ALO Robert LeProhn issued his proposed
Decision inthis matter, recommendi ng that the petitions be dismssed on the
basis of: (1) the UPWs failure to establish that each cooperative was ot her
than a singl e enpl oyer; and (2) due-process inadequacies in the service of the
unit-clarification petitions on the grower-nenbers of the individual
associ at i ons.

Qn April 8, 1931, this Board, wth Menber Ruiz dissenting, affirned
the ALOs rulings, findings and concl usions and di smssed both of the
petitions for unit clarification. Ve found that the UPWhad failed to
establ i sh that the harvesting cooperatives invol ved coul d not provide the

requisite stability to warrant  *"\
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desi gnation as the agricultural enpl oyers of the enpl oyees in the bargai ni ng
units naned in the original certifications.

O May 11, 1981, we granted the UFWs notion for reconsi deration
and reopened the record to all ow further evidence on these natters. Uoon
reconsi deration of the record, in light of the briefs of the parties, we have
decided to reaffirmour earlier Decision dismssing both of the petitions for
unit clarification. V& find insufficient evidence exists to establish other
than singl e enpl oyer status for each of the harvesting associ ati ons.

For the reasons set forth inthe ALOs Decision, and in this
opi nion, we hereby affirmour previous Decision dismssing the unit-
clarification petitions filed in this natter.

Dated: Decenber 22, 1982

HERBERT A PERRY, Acting Chairnman

JGN P. MCARTHY, Menber

ALFRED H SONG  Menber
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MEMBER VALD E, D ssenti ng:

The majority finds the harvesting associations, Goastal Gowers
Association ((oastal) and S & F Gowers (S & F), to be the sol e enpl oyers of
the enpl oyees of their respective nenbers. As a result, the grower-nenbers
have no obligation to bargain wth the certified union, and can w thdraw from
their harvesting associati on and/ or seek | abor el sewhere at will. The
consequences of that finding wll render neani ngl ess the coll ective bargaini ng
process for the enpl oyees who work in the citrus industry if the |abor
relationship is structured |ike Goastal or S&F. | believe the Board
najority has abdicated its responsibility to provide stability in collective
bar gai ni ng by designating as the enpl oyer an entity, the harvesting
associ ation, that has no substantial or pernanent interest in the ongoing
enterprise.

As the record indisputably discloses, Goastal and S & F are non-
profit harvesting associations which own no | and or naj or assets. Each

associ ation provides the harvesting | abor for its
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nenbers as a service, wthout fee or profits. The nenbers pay the direct
costs of |abor and a proportionate share of the operating costs of the
associ ation. Mnbers have a right to w thdraw fromthe association during a
w ndow period each year and nay request to withdraw at any other tine.
Menbers are not required to use the association for their harvest |abor and
there is no penalty for utilizing |abor fromanother source. Thus, nenbership
nay be retai ned whether or not the harvesting services are used, as |ong as
each nenber pays its proportionate share of the operating costs and fees. The
nenbers control the anmount of |abor to be secured by the association, as they
have absol ute discretion over whether to utilize the association or to seek
| abor el sewhere. |If all of the nenbers were to wthdraw and/or to secure all
of their |abor fromother sources, the harvesting associati ons woul d have no
functi on.

The issue squarely presented is as follows: Wat enpl oyer
entity can provide the nost stability in collective bargai ning? This
Board, in the past, |ooked to the "whol e activity" of the enterprise(s)
to see which entity had the nost pernanent and substantial interest in
the agricultural operations. (Napa Valley Mineyards . (Mar. 7, 1977)
3 ALRB Nb. 22? orona ol | ege Heights Oange & Lenon Assoc. (Feb. 23,
1979) 5 ALRB No. 15; Joe Maggie, Inc. (Apr. 10, 1979) 5 ALRB No. 26;
San Justo Farns (Qct. 2, 1981) 7 ALRB Nb. 29.) The nenbers clearly

have a nore permanent interest. They own the land, the trees, and the
fruit. Their business continues whether they utilize the harvesting
associ ation, a customharvester, |abor contractor, or hire the

enpl oyees directly. The harvesting association, on the other hand,
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has no interest outside that of its nenbers'.

The record before us refutes the najority's finding that these
har vesti ng associ ations can provide stability. The UFWfiled a Lhit
Qarification (UJ petition originally arguing that a collective bargai ni ng
agreenent signed wth a harvesting associati on nay be worthless as the
nenbers, not being parties to the collective bargaini ng agreenent, coul d
W t hdraw and/ or di ssol ve the associati on wth no consequences. The origi nal
najority Decision by this Board (Coastal Gowers Association, S & F Gowers
(Apr. 8, 1981) 7 ALRB No. 9) dismssed the UC petitions on the basis that such

argunents by the UFWwere "... grounded on hypothetical possibilities...."
Uoon reconsi deration, we reopened the record. The UFWprovi ded docunent s
showing that S & F was dissolved by vote of its directors and ratification by
its nenbers on May 31, 1981. Yet, the najority ignores the fact that the
"hypot heti cal possibility" becane reality.

In the past, this Board has found harvesting associations to have
the needed stability and pernmanency of relationship to the agricultural
operation to be the sol e enpl oyer of the harvest enpl oyees. (Gorona (ol | ege
Heights O ange & Lenon Assoc., supra, 5 ALRB No. 15; Bonita Packing (., Inc.
(Dec. 1, 1978) 4 ALRB No. 96.) However, those cases did not invol ve nonprofit

associations wth no maj or assets. orona owned equi pnent, packed and
narketed the fruit, and financed the above operations. Bonita was a for-
profit corporation, owed and operated a packing shed, and its nenbers were

required to own stock. In Linoneira G. (Aug. 25 1981) 7 ALRB No. 23 we found

two grower/custoners of a harvesting
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associ ation not to be enpl oyers and net to have a duty to bargain.
Li nonei ra, however was a for-profit corporation and al so owned and operated a
packi ng house.

| would find that nonprofit harvesting associations whi ch own no
| and or maj or assets generally do not possess the stability required of
enpl oyers in collective bargaining to further the purposes of our Act. This
Is especially true in the two cases before us where the nenbers are under no
obligation to utilize the harvesting association and may wthdrawat will. A
col | ecti ve bargai ni ng agreenent signed by such a harvesting association and a
certified union wll not lead to stability in labor relati ons when the nenbers
of the association nay so easily and w thout consequence sinply procure their
| abor fromanother source. Nor does a coll ective bargai ni ng agreenent pronote
peace in the fields or stability in |abor relations when one party to the
contract can termnate its operations wthout apparent consequence, as S & F
didinthis ci rcunstance.y

In order to encourage collective bargaining and provide
stability in the collective bargaining relationship, I would find the

nenbers of the association, together wth the association, to

yl note that the only obligation upon such an associ ati on when it
di ssol ves woul d be to bargain over the effects of its going out of
busi ness. But even this duty is neani ngl ess since the associ ation has no
power to conpel its nenbers to renain nenbers or to utilize its services.
Nor would it have any authority to assess its nenbers to pay the workers
severance pay or obtain agreenents fromthemthat they woul d continue to
use the sane work force. Indeed, the legal requirenents of an entity
goi ng out of busi ness woul d be i napposite because the "busi ness” of
harvesting the nenbers' trees would continue; it would sinply be arranged
by sone other person or entity that had no duty to bargain wth the
certified union.

8 ALRB Nb. 93 7.



be a singl e enpl oyer and to have the duty to bargain wth the certified union.
Those who have created a harvesting associ ation as an advant ageous neans of
serving their business interest should not be able to hide behind that entity
inorder to avoid statutory obligations formulated for the public's
protection. (Marshall v. (hastal Gowers Association, S & F QGowers, et al.

(9th dr. 1979) 598 F.2d 521.) S nce all nenbers, by their nenbership

agreenent, delegate responsibility for labor, there is common | abor rel ations
pol i cy and nanagenent. The sane | abor pool provides the | abor for each of the
nenbers. There is common ownership in the sense that the associations, owning
not hi ng t hensel ves, are "owned" by their nenbers. The nenbers are the

associ ation. For all the above reasons, | would find that each associati on and
its nenbers constitute a single enpl oyer.

Due Process (onsi derati ons

Respondents argue that it would be a denial of due process to
clarify the unit by namng individual growers as enpl oyers since those growers
were not served nor naned in the original petition for certification. | find
nerit inpart of this argument. The Petitions for Certification that were
filed in 1977 and 1978 naned S & F Gowers and (oastal G owers Associ ation as
the respective enpl oyers and were served upon each association. As those
harvesti ng associ ations Wre acting as the duly del egated agents of their

nenbers (Santo Tonas Produce Association (1961) 362 P.2d 977), service upon

themwas sufficient to notify their nenbers that the UFAWwas seeki ng an
el ection. However, since the petitions naned only the harvesting

associ ations, there was inadequate notice
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to the nenbers if, in fact, the UFWwas seeking to have the nenbers
included in the bargaining unit.

S nce in sone cases a harvesting associ ation nay be found to be
the sol e enpl oyer for collective bargai ni ng purposes, the petitioning
union nust state with specificity inits petition whether it is seeking
the association or the association and its nenbers as the dul y desi gnat ed
enpl oyer.

In the instant cases, the WFWinitially sought only to have the
harvesti ng associ ations as the duly desi gnated enpl oyers of their
respective | enon harvesting enpl oyees. h Novenber 17, 1978. the UFW
filed a Petition to Qarify the Bargaining Lhion in Goastal G owers
Association, Case No. 78-RG2-V. (nh February 14, 1979. the UFWfiled a
Petition to darify the Bargaining Lhit in S & F Gowers, Case No. 79-RG
3-V.

| would find that the service of the Petitions to Qarify
the Bargaining Lhit on Goastal and S & F constituted adequate notice upon
all growers who were nenbers of the respective associations at that tine
that their status was in dispute and that the hearing on the UC petition
provi ded theman opportunity to be heard regarding this issue. (Millane

v. Central Hanover Bank & Trust (o. (1950) 339 U S 306.) Service upon a

duly authorized agent is adequate if it is the nost feasible and direct
neans avail able to serve the principal s.

Each of the harvesting associations and the individual nenbers
thereof are entitled to rely upon the original certification until a new
decision, certification, clarification, or anendnent is issued. (A aska

Roughnecks & Drillers Association v. NLRB
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(9th dr.1977) 55 F.2d 732, cert. denied 434 US 1069.) Thus, on a UC
petition, no new bargai ning obligation would arise until the UC deci si on
| ssued.

| would find that Goastal and the individual growers who were its
nenbers at the time the UC petition was served constitute a single enpl oyer of
their | enon harvesting enpl oyees,—Z and that they have a duty to bargain, upon
request, wth the certified representative of their enpl oyees.

| would also find that S & F and the individual growers who were
its nenbers at the tine the UC petition was served constitute a single
enpl oyer of their |enon harvesting enpl oyees, and that they have a duty to
bargai n, upon request, wth the certified representative of their enpl oyees.

Dated: Decenber 22, 1982

JEROME R WALD E Menber

Z'section 1156.2 does not precl ude the Board fromfindi ng nore
that one entity the enpl oyer of a group of enployees. |f two busi ness
entities were involved in ajoint venture for one crop, we could find the
appropriate unit to include the enpl oyees of that joint venture for that one
crop. (San Justo Farns (Cct.2, 1981) 7 ALRB No. 29; Kochevar Bros. (Mar. 2,
1976) 2 ALRB No. 45.
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CASE SUMVARY

(oastal G owers Associ ati on, 8 AARB Nb. 93
S &F Gowers, (UFW (7 ALRB No. 9)
Case Nos. 78-UG|-X
79-UG | - X

PR CR BOARD DEA S ON

O April 8, 1981, the ALRB dismssed two petitions to clarify bargaining units
whi ch had been filed by the Uhited FarmWrkers of Anerica, AFL-AQ O (URY.
((oastal Gowers Association, S&F Gowers (1981) 7 AARBNo. 9.) O My 11,
1981, the Board granted the UFWs notion to reconsider its prior decision and
reopened the record to permt further evidence.

BOARD DEAQ S ON

The Board reaffirmed its prior decision which dismssed the two petitions to
clarify bargaining unit.

D SSENT

Menber V@l di e dissented, stating that he would find that each of the two
harvesting associations as a sole enpl oyer, would fail to provide sufficient
stability in collective bargaining. H would find that the association
nenbers have a nore pernanent interest in the business and that the nenbers
and the associ ation together constitute a single enpl oyer. Mnber Vdl die

woul d, however, find that only those growers who were nenbers of the
associations at the tinme of service of the petitions to clarify the bargai ni ng
units received adequate notice so as to be fairly held to be the enpl oyi ng
entities.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *



