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DEQ S AN AND CREER
n July 15, 1981, Admnistrative Law Gficer (ALO Leonard Tillem

i ssued the attached Decision in this proceeding. Thereafter, Respondent tinely
filed exceptions wth a supporting brief.

Pursuant to the provisions of Labor Gode section 1146, the
Agricul tural Labor Relations Board (Board or ALRB) has del egated its authority
inthis natter to a three-nenber panel .

The Board has considered the record and the attached Decision in
light of the exceptions and brief, and has decided to affirmthe rulings,
findings, and conclusions of the ALO as nodi fi ed herein.

The conpl aint all eges that Respondent viol ated section 1153 (c¢) and
(a) of the Agricultural Labor Relations Act (Act or ALRA) by threatening to
termnate and by suspending, laying off, and continuing in |ayoff status,
enpl oyees Lorenzo Gal van, Juana Manriquez, Sanuel Manriquez, Maria |sabel
Rodri guez, Martha



Rodri guez, Tonas Rodriguez, Daniel Soto, and Maria Socorro Sot o.y

F ndi ngs of Fact

Respondent's Agricultural perations. Tejon Agricultural Partners

(Respondent) is a partnership which is in the business of grow ng and selling
thirteen varieties of wne grapes, as well as wal nuts, pistachios, and

al nonds. Respondent has approxi mately 17,000 pl anted acres in the
Bakersfield, Arvin, and Lament areas of Kern County.

Perry Amnian, head of Respondent's grape departnent, is
responsi bl e for supervising grape production and | ayoff of personnel. John
Wod is the farmnanager and general overseer of the farm Robin Cartwight,
the personnel manager, is responsible for authorizing wage i ncreases and
conducting layoffs, and he participates in deciding which enpl oyees are to be
| aid of f.

Respondent's peak enploynent occurs during the pruning and
harvesting season. During the 1979-80 grape pruning season, Respondent was
at peak wth nore than 300 enpl oyees.

The 1979-80 pruni ng season began on Decenber 3, 1979, and ended
approxi matel y March 10, 1980. Wrkers were divided into crews of
approxi matel y 25 people per crew During that season, there were nine crews
pruni ng grapes and three crews pruning trees. Each crew was headed by a

f oreper son responsi bl e for overseei ng the day-to-day work of the enpl oyees.

v A though the conpl aint naned only ei ght enpl oyees as al | eged
discrimnatees, the original charge, the testinony of foreperson Mrcelina
Mendez, and the deficiency notices received into evidence as General Counsel
Exhibit No. 7, naned nine, the ninth being Felicitas Gl van.
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Pruning entails cutting vines wth eighteen-inch-1ong pruning
shears havi ng sixteen-inch handl es with two-inch bl ades. Branches are cut
| eaving spurs with different nunbers of spurs per vine and buds per spur.
Vines are planted in rows approximately 1/4 mle long wth approxi matel y 185
vines per row \Wrkers are paid a piece rate per vine for pruning. The rate
varies according to the type of grapevi ne pruned.

The Alleged D scrimnatees. Mst of the alleged discrimnatees are

| ong-tine activists and supporters of the Lhited FarmVWrkers of Arerica, AFL-
A O (UW. Lorenzo Gal van represented Respondent's enpl oyees at UFW
conventions and hel ped in UFWorgani zing efforts at Respondent's farm Martha
Rodri guez represented Respondent's workers at URWconventions in 1975, 1976
and 1978, and was al so i nvol ved i n organi zi ng Respondent’ s enpl oyees. Al though
Samuel Manriquez al so had a history of UFWactivism his union activity at
Respondent ' s operations was |imted to attenpts to organi ze the nenbers of his
own crew The reraining al |l eged di scri mnatees al so were URWsupporters and
activists. In addition, all of the alleged di scri mnatees, except for
Felicitas Galvan, had in the past filed unfair |abor practice charges agai nst
Respondent.gl

Decenber 4, 1979 Qientation Speech. 1n Novenber 1979, Robin

Cartwight was hired as Respondent’'s new personnel nanager. During the first
week of pruning, Cartwight gave separate orientation lectures to the various
crews. On Decenber 4, 1979, he

2 The filed charges resulted in a June 16, 1977, Si pul ated
Settl enent Agreenent .
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delivered a speech to enpl oyees, including foreperson Marceli na Mendez' crew
in which the all eged di scrimnatees worked. In that speech, Cartwight

i nforned the enpl oyees that he did not want any absent eei smor work stoppages.
In addition, Cartwight warned that any enpl oyee "l eaders" woul d have to | eave
Respondent ' s enpl oy i medi atel y. A heated di scussi on over absenteei sm
occurred anong Cartwight, Sanuel Manriquez and Lorenzo Gal van. &

Decenber 11, 1979 Wrk Soppage. On Decenber 11, 1979, the all eged

di scrimnatees and nenbers of three ether crews participated in a one-day work
st oppage to request higher wages. A heated exchange occurred between the
protesters and Cartwight. During the debate over wages, Gl van questi oned
Cartwight's experience wth grapes. Wen Cartwight admtted his limted
experience, Gl van accused nanagenent & bringing Cartwight in to "perform
wth a whip,"” to ensure there would be no trouble fromworkers. Wen the
protesters threatened to bring the UFWin to resol ve the probl emof |ow wages,
Cartwight granted on-the-spot raises to three of the four protesting crews.
nly the Mendez crew, to which all the alleged discrimnatees bel onged, did
not receive a raise.

The three crews which recei ved rai ses worked on Barbera grapes,
whi | e the Mendez crew worked on G enache grapes. Cartwight clained that after

the Decenber 11 work stoppage, he nmade a survey

y The only conflicting evidence on this point was the testinony of Robin
Cartwight, whomthe ALOfound less than credible. VW find the ALO s
credibility resolution to be supported by the record and, therefore, wll not
disturb it. (See Mntebello Rose . v. Agricultural Labor Relations Bd.
(1981) 119 Cal . App.3d 1; Sun Harvest, Inc. (Jan. 21, 1980) 6 ALRB No. 4.)
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of the prevailing wages in the inmedi ate area. That survey served as
justification for later granting pay raises in 11 of 13 grape varieties. Those
who wor ked on G enache and Enerald R esling grapes, including the Mendez crew
did not receive raises. Cartwight naintai ned that the subsequent survey
justified his not having granted a raise to the Mendez crew The results of
the cl ai med survey were introduced i nto evi dence.

Suspensi ons for Mol ating the nhe- Person- One- Row Rl e.

The Mendez crew pruned grapevines. Al the alleged discrimnatees customarily
worked in pairs or helped out famly nenbers while pruning the rows of
grapevi nes. Apparently, working in teans all owed the enpl oyees to work faster
and to earn nore noney. Mre inportantly, working in teans allowed famly
nenbers to hel p one anot her.

(n January 28, 1980, during the mddl e of the pruning season,
Cartwight circulated to all forepersons a neno instructing themto enforce a
one- person-one-row rule. A though the rule was promul gated in 1974-75, it had
not previously been enforced. In addition, the Janaury 28 neno stressed that
enpl oyees shoul d wear their safety goggles while pruning. Respondent stated
that the rule was being enforced for quality, quantity and safety reasons. The
Mendez crew was notified of the new enforcenent policy on or about Saturday,
February 2, 1980.

Mart ha Rodriguez, one of the all eged di scrimnatees, often assisted
her parents in pruning the vines. n February 2, she attenpted to discuss the
one-person-one-row rule wth GCartwight. She did not speak specifically about

the rul e, but
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stressed to Cartwight the need for himto be fair to both nanagenent and the
workers. She inforned Cartwight that if he continued being unfair, he could
have troubles with both the Uhion and the ALRB. Cartwight sinply shrugged
his shoul ders, told her to change the subject, and then ended the
conversation

The other alleged discrimnatees al so objected to the enfor cenent
of the rue. After discussing their nutual dissatisfaction, they chose Sanuel
Manri quez as their spokesperson to contact Mendez and arrange a neeting wth
John Wod and Robin Cartwight to discuss the rul e.

Manri quez tel ephoned Mendez on Sunday eveni ng, February 3. He
informed her that he was speaking for half of the enpl oyees in the crew and
that they wanted to neet wth Wod and Gartwight Monday norning. Mendez tol d
himthat it was inpossible to schedul e the requested neeting early in the
norning. After further discussion, she ended the conversation, explaining
that she was too busy to speak. Mbnday norning before work, Mnriquez again
asked Mendez to send for Wod and Cartwight. Mendez agai n refused, but she
told Manriquez that he could go wait for themat the office. Manriquez, angry
over her |ack of cooperation, stated that he would then break all the rules.
S nce Mendez woul d not cooperate, the alleged discrimnatees all began worki ng
that Mbonday in violation of the rule. Mndez then sent for Cartwight.

After speaking wth Mendez, Cartwight wal ked toward Manri quez and
stopped a short distance fromhim Wether Cartwight said "buenos dias" to
Manriquez is in dispute, but both testified that they had no conversation or

di scussi on about the
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rule. Athough all the alleged discrimnatees were violating the rule, and

al though they had asked Mendez for a neeting wth him Cartwight did not
attenpt to discuss the problem Instead, he | eft and informed Mendez to begi n
i ssuing deficiency notices to all the alleged di scrimnat ees.

n Tuesday norni ng, Mendez issued witten deficiency notices to
the protesters for their violations of the rule on Mnday. According to
Mendez, after three warnings, one oral and two witten, Respondent had the
right to fire an enpl oyee.

Despite receiving the first witten notices, the enpl oyees
continued working two to a row (n Wdnesday, two additional notices, for
Tuesday and Védnesday viol ations, were given to the protesters. After the
third notices were distributed, Cartwight nmet wth the all eged
discrimnatees, who tried to explain to Cartwight why they believed the rule
was unfair and discrimnatory. An argunent ensued and Cartwight warned the
enpl oyees that they woul d i ncur puni shrent, but not be fired, if they
continued to di sobey the rul e.

The fol l ow ng norni ng, Thursday, February 7, Cartwight gave three-
day suspensions to eight nenbers of Mendez' crewfor violating the one-person-
one-row rule. Mrtha Rodriguez was al so given a third warning, but she was
not suspended. On the sane day, Cartwight was called to Antonio Minoz' crew
The Her nandezes, a coupl e who worked in Minoz' crew, were also refusing to
abi de by the one-person-one-row rule. They had violated the rul e ever since
the January 28 neno was issued and read to the crews, and Minoz had gi ven them

at least two oral warnings, which they ignored.
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Cartwight approached the couple and, in a friendly and congeni al manner,

di scussed their objections to the rule. The record testinony shows that
Cartwight resol ved the problemby informng the husband that, upon finishing
his row, he could help his wife. The coupl e stopped working as a pair and
recei ved one witten deficiency notice.

The Layoffs. After the three-day suspension, the alleged

discrimnatees returned to work. A fewweeks |ater, they were inforned that
nany of the crews were to be laid off. Cartwight inforned all the crews
that, since it was the end of the season, only two crews, those with nore
seniority, would renain to do cl eanup work, and that the other crews woul d be
call ed back according to the seniority list. On February 25, 150 enpl oyees
were laid off, including the alleged discrimnatees. Only one seniority crew
was forned at that tine.

The enpl oyees who were hi ghest on Respondent's seniority |ist
received transfers to the seniority crew which continued working after
February 25. Qher enpl oyees were thereafter recalled to work according to
seniority.

Anal ysi s and (oncl usi ons

| npl enent ati on of the nhe-Person-he-Row Rule.  The Board has

recogni zed the right of enployers to nake decisions and take actions affecting
enpl oyees' hire, tenure of enpl oynent, and other working conditions. Absent a
show ng that the enpl oyer's action or decision was based on the enpl oyees'

participation in union activity or other protected concerted activity, or that

it tended to interfere wth their exercise of section 1152 rights, or that the
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adverse effect on enpl oyee rights of the action or decision outwei ghed the
enpl oyer' s business justification, the Board will not disturb an enpl oyer's
deci sion in such managenent-rights areas. (Rod MlLellan . (Aug. 30, 1977) 3
ALRB Nb. 71.)

V¢ reject the ALOs finding that Respondent's previously unenforced
one- per son-one-row rul e was i npl enented sol ely to harass union activists
and/or to retaliate agai nst enpl oyees because of their Decenber 11 work
stoppage. The record reflects that the rule was i nposed on all crews, and it
appears that all forepersons were requested to publicize and enforce it.
Moreover, there is no evidence that the inpl enentation of the rule was based
on the union activity or other protected activity of any enpl oyee(s). In
addition, there is no evidence that pro-union enpl oyees tended to work in
pai rs nore than nonuni on or anti-uni on enpl oyees.

Suspensions for Molating the Rule. To establish that an enpl oyer

engaged in unl awful discrimnation agai nst enpl oyees, the General Counsel nust
prove, by a preponderance of the evidence, that the enpl oyees were engaged in
union activity or other protected concerted activity, that the enpl oyer had
know edge of that activity, and that there was a causal rel ationship between
the activity and the act of discrimnation. (Mrrill Farns (Jan. 22, 1982) 8
ALRB Nb. 4, citing Jackson and Perkins Rose (o. (Mar. 19, 1979) 5 ALRB Nb.

20.) Ohce it is shown that the protected activity was a basis for the

enpl oyer's action, the burden then shifts to the enpl oyer to showthat it
woul d have taken that action even absent the protected activity. (N shi
QG eenhouse (Aug. 5, 1981) 7 ALRB No. 18, citing Wight Line, Inc. (1980)
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251 NLRB 1083 [ 105 LRRVI 1169] .)

The all eged di scri mnatees have | ong histories of UFWacti vi smat
Respondent's ranch. In 1977, all of themfiled agai nst Respondent unfair
| abor practice charges whi ch were subsequently resolved by a fornal settl enent
agreenent. During Gartwight's orientation speech, he spoke agai nst work
stoppages and his comments about absenteei sminduced an argunent wth Lorenzo
Gl van and Sanuel Manriquez, two of the alleged discrimnatees. Onh Decenber
11, the alleged di scrimnatees, along with enpl oyees in three other crews,
participated in a work stoppage and confronted Cartwight wth a request for
hi gher wages. Wrk stoppages in support of such econom c denands are
recogni zed as protected concerted activity under the Act. (Merrill Farns,
supra, 8 ALRB No. 4, citing Tenneco Vést, Inc. (Sept. 12, 1980) 6 ALRB Nb.

53.) The al |l eged di scri mnatees engaged i n anot her protected concerted
activity when they selected Manriquez as their representative to speak wth
f oreper son Mendez about arranging a neeting wth Wod and Cartwight to

di scuss their objections to the one-person-one-rowrule. (See Gunarra

M neyards, Inc. (Apr. 3, 1981) 7 AARBNo. 7.) n the basis of the above

facts, we find that the alleged di scrimnatees had engaged i n protected
concerted activities and, as they had confronted both Cartwight and Mendez
wth respect to their grievance, we find that Respondent had know edge of
their activities.

In cases arising under both the ALRA and the National Labor
Relations Act (NLRA), it is often difficult or inpossible to prove by direct

evi dence that unl awful discrimnation was the basis
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for a suspension or a discharge. (See S Kuramura, Inc. (June 21, 1977) 3

ALRB Nb. 49.) However, it is well established that discrimnation in
violation of NLRA section 8(a)(3) or 8(a)(l) (section 1153(c) or (a) under the
ALRA) nay be found where the record evidence, as a whol e, establishes a
pattern of discrimnation. (Irwn Gounty Hectric Menbership Goperative
(1980) 247 NLRB 1357 [103 LRRM 1362].)

In the present case, a neno inpl enenting the one-person-one-row
rule was circul ated on January 28. n February 2, Martha Rodriguez, a nenber
of the Mendez crew which included the UFWsupporters and activi sts who had
earlier confronted Gartwight, inforned Cartwight that he coul d have troubl e
wth the Lhion and the ALRB if he was not fair to the workers as well as the
conpany. Oh February 4, Sanmuel Mnriquez, spokesperson for the all eged
di scrimnatees, inforned Mendez that he represented hal f the enpl oyees in her
crew and that they wanted to neet wth Cartwight in order to register their
opposition to enforcenent of the one-person-one-rowrule. Cartwight failed

to discuss the rule or even neet wth the alleged discrimnatees until after

three witten disciplinary notices had been issued and t he enpl oyees who had
recei ved the notices were subj ect to suspension or other disciplinary action.
Enpl oyees Christina and Gegori o Hernandez, who worked under
foreperson Antoni o Minoz, had also violated the rule, by working two to a row
after the issuance of the January 28 neno. After they had done so for several
days, and after they had received at |east two oral warnings, foreperson Minoz

brought Cartwight in
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to speak wth them UWlike his treatnent of the alleged di scrimnatees and
his failure to discuss their grievance until after three witten notices had
been issued, Cartwight net wth the Hernandez coupl e, discussed the rule and
exceptions, and conducted the neeting in a friendy, congenial nanner in order
to resolve the grievance before any witten notices were issued.

The nanner in which the Hernandezes' rule violations were
handl ed parall el ed the procedure outlined i n Respondent’s Enpl oyee Handbook. 4
Wien the foreperson was unabl e to resol ve the problem Cartwight was brought
into discuss and to attenpt to resolve the problem GCartwight's
conciliatory manner wth the Hernandezes was in sharp contrast to his attitude
toward the all eged di scri mnatees. Respondent's handl i ng of the Her nandezes'
grievance, conpared wth his failure to discuss the problemwth the all eged
discrimnatees, constitutes discrimnatory treatnent.

After unsuccessful attenpts to get Mendez to contact grape
supervi sor John VWod and Robin Cartwight to discuss their grievance, the
alleged discrimnatees continued to violate the rule. Mendez knew t hat
Manri quez was the spokesperson for the group and spoke to Cartwi ght about
the problemwth her crew Mirtha Rodriguez testified that the usual
procedure for a group discussion was to call the crewtogether at the end
of the row Athough Gartwight had di scussed the probl emw th Mendez,

knew

4 Respondent ' s Enpl oyee Handbook (General Gounsel Exhibit No. 5)
outlined a four-step grievance procedure. Respondent contended that the
gri evance procedure section of the handbook was not in effect. There was
no evi dence of a substitute or new procedure and enpl oyees were not kept
informed as to which portions of the handbook were 1n effect.
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the all eged discrimnatees wanted to speak wth him and was present when al |
the all eged discrimnatees were violating the rule, he neither called the
group together nor attenpted to discuss their grievance. Instead, Cartwi ght
returned to Mendez and instructed her to issue deficiency notices for every
day the enpl oyees worked two to a row

The situation was different wth the Hernandez coupl e. Wen
Cartwight |learned of their violation, he discussed the matter wth themand
resol ved the problemin a manner consistent wth the procedure outlined in the
Enpl oyee Handbook. n the other hand, Cartwight waited until the all eged
di scri mnatees had been served w th enough warning notices to be subject to
di scipline before he spoke wth themregarding their grievance. In addition,
for every day the discrimnatees worked two to a row they received a witten
deficiency notice, while the Hernandezes al so violated the rule for
approxi nat el y the sanme nunber of days and received only one witten noti ce.
The circunst ances show a di scrimnatory nanner of enforcing the one-person-
one-row rul e and of handling enpl oyees' grievances. S

Respondent contends that the all eged di scrim natees were
i nsubor di nate and, therefore, were suspended for a valid business reason.
However, the Hernandezes were al so i nsubordi nate, since they too had vi ol at ed

the rule and recei ved at | east two oral

S V¢ are not persuaded by our dissenting colleague' s assertion that the

Her nandezes "nerely declined to work according to the newrule,™ while the
Mendez crew was "aggressively defiant." 1In either case, the enpl oyees refused
to foll ow Respondent' s work rule, and we find that Respondent treated the
Mendez crew differently than the Hernandezes based on the crew s protected
concerted activity, rather than on sone presuned difference in the nanner of
their failure to conply wth the rul e.
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warni ngs. Respondent contends that it woul d have been usel ess to attenpt to
di scuss the grievance with the discrimnatees, since Manriguez had stated, "l
wll break all the rules,” and since the other alleged di scrimnatees had

i nfornmed Mendez that they woul d work in violation of the rule regardl ess of

the nunber of notices she gave.

However, the alleged statenents of the Mendez crew nenbers were al l
nade after their futile attenpts to have Mendez arrange a neeting wth
Cartwight and Wods to discuss the enforcenent of the rule. Respondent's
failure to respond to the workers' initial requests to speak wth Cartwi ght,
and Cartwight's failure to respond to their conplaints, placed the alleged
discrimnatees in a precarious position. They w shed to protest the rule, but
Cartwight ignored their request to neet and di scuss their grievance.
Respondent argues that the alleged discrimnatees coul d have conplied with the
rule and filed a witten grievance. W find that the all eged di scri m nat ees'
failure to do so was not unreasonable in light of Respondent's general |ack of
receptivity toward their attenpts to orally protest agai nst enforcenent of the
rul e. o

The all eged discrimnatees were all UFWacti vi sts and supporters;

they all worked in the Mendez crew and were, therefore,

o Respondent contends that the present case is anal ogous to Hansen Farns
(Feb. 4, 1981) 7 ALRB Nb. 2, where we found a di scharge to be based on
i nsubordi nation, a valid business justification. Ve find Hansen Farns
I napposite. In that case, a critical elenent which negated a finding of a
causal connection between the activity and the di scharge was the enpl oyer's
general receptivity to workers conplaints, which is an attitude Respondent
denonstrated to the Hernandez coupl e but not to the all eged di scri mnat ees.
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an identifiable group; three years earlier they had asserted their rights
under the Act by filing unfair |abor practice charges agai nst Respondent .
Cartwight, during his orientation speech, threatened enpl oyees that any

enpl oyee "l eaders" woul d have to | eave the work force, imnmedi ately fol | ow ng
the orientation speech, Manriquez and Gal van, two nenbers of the Mendez crew
confronted Cartwight on the i ssue of absenteeism The sane identifiable
group participated in the Decenber 11 work stoppage and, once again, Gal van
and Gartwight got into an argunent about working conditions. After the
participants in the work stoppage threatened to bring the LUhion in, an on-the-
spot raise was given to three of the four protesting crews, but not to the
Mendez crew On February 2, after the enactnent of the one-person-one-row
rule, Martha Rodriguez, another nenber of the identifiable group, warned
Cartwight of possible problens wth the Lthion and ALRBif he was not as fair
to enpl oyees as he was to managenent. n that Saturday, the al |l eged

di scri mnat ees conpl ai ned about enforcenent of the work rul e and sel ected one
of their nunber to speak w th nanagenent about their dissatisfaction with the
rule. Despite their good faith attenpts to neet and discuss the rule wth
nanagenent, neither Mendez nor Cartwight afforded the enpl oyees an
opportunity to discuss their grievance. A though Gartwight was presunably
aware that the Mendez crew enpl oyees w shed to speak with himabout the rule,
he sinply instructed Mendez to begin issuing deficiency notices. Mendez
conplied and issued three witten notices before Cartwight finally spoke wth
the enpl oyees. Wen the Hernandezes simlarly di sobeyed the rul e, Respondent

handl ed and resol ved their objection
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thereto in a pronpt and accommodati ng nanner and nerely issued a single
deficiency notice, after speaking wth them

A ven the above circunstances and the record as a whol e, we draw
the logical inference that the alleged di scrimnatees and their grievance
woul d have received better treatnent but for their past union activity, their
concerted confrontati on wth nanagenent over working conditions, and ot her
protected concerted activity. Accordingly, with respect to enpl oyees Felicitas
Gl van, a Lorenzo Gal van, Juana Manriquez, Sanuel Hanriquez, Mria | sabel
Rodri guez, Martha Rodriguez, Tonas Rodriguez, Daniel Soto, and Maria Socorro
Soto, we conclude that Respondent, by its discrimnatory application of its
grievance procedure, violated section 1153(a) of the Act. Furthernore, we
concl ude that Respondent, by its suspensions of enpl oyees Felicitas Gl van, g
Lorenzo Gal van, Juana Manriquez, Sanuel Manriquez, Maria |sabel Rodriguez,

Tonas Rodriguez, Dani el

z/Although the conplaint failed to nane Felicitas Gil van as a di scrinmnat ee,
the record and testinony showed that she received three witten defici ency
noti ces along wth the other discrimnatees. S nce the issue of Respondent's
discrimnation against her was fully litigated and clearly related to the
allegations in the conplaint, we find that the discrimnatory application of
Respondent ' s grievance procedure to Felicitas Galvan was |ikew se in violation
of section 1153(a) of the Act. (See Prohoroff Poultry Farns (Nov. 23, 1977) 3
ALRB No. 87, enforced in pertinent part Prohoroff Poultry Farns v.
Agricultural Labor Relations Bd. (1980) 107 Cal . App. 3d 622.)

§/Although the conplaint alleged that Martha Rodri guez was one of
the enpl oyees Respondent discrimnatorily suspended, the record and testi nony
showed that Felicitas Galvan, and not Martha Rodriguez, was the ei ghth person
suspended. S nce the issue of Felicitas Gal van's suspension was fully
litigated at the hearing and clearly related to the allegations in the
conplaint, we find that her suspension, |ike that of the other seven
enpl oyees, was a viol ation of section 1153(a) of the Act. (See Prohoroff
Poul try Farns, supra, 3 ALRB Nb. 87.)
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Soto, and Maria Socorro Soto, violated section 1153(a) of the Act.

The Layoffs. As nentioned above, Cartwight inforned the enpl oyees

near the end of the season that there woul d be | ayoffs. He al so inforned the
workers that only two seniority crews would be retained to clean up the area,
and that the other enpl oyees woul d be recalled to work according to their
seniority.

Qhce General (ounsel establishes a prinma faci e case of
discrimnatory layoffs, the burden shifts to the enpl oyer to establish that
its treatnent of the enpl oyees was justified by a valid busi ness reason.

(N shi G eenhouse, supra, 7 ALRB No. 18.)

The record reflects that the eight discrimnatees were laid off on
February 25. A fewdays |later, sone of the discrimnatees returned to
Respondent's ranch to pick up their checks. They noticed that a nunber of
crews were still working, and that sone of the enpl oyees who were worki ng had
| ess seniority than they. The follow ng day, all the discrimnatees asked
Respondent for work and asked why enpl oyees with | ess seniority were still
working. Cartwight admtted that sone enpl oyees with less seniority were
working, but inforned the discrimnatees that there was no work for them

At the hearing, Respondent showed that 150 enpl oyees were | aid of f
on or about February 25. Selection of the crews to be laid off depended upon
whet her they had finished the work in their respective areas. Contrary to the
ALQ we find no evidence that the discrimnatees had not finished the work in
their area, nor do we find that a cl eanup crew worked in the Mendez crew s

area. Respondent al so argued that, since the crews were mxed wth high
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seniority and | ow seniority enpl oyees, |ayoffs based strictly on seniority
were extrenely difficult. Qven the facts of that situation, we find that
Respondent has provided a valid business justification for the |ayoffs.
Accordingly, we hereby dismss the allegation in the conplaint that the
February 25 layoffs were in viol ation of the Act, except for the layoff of
Samuel Manri quez.

The Seniority Transfer. The layoffs, although not discrimnatory,

nust be examned in conjunction wth the seniority transfers. Wth respect to
seniority in rehire, Respondent's Enpl oyee Handbook provi ded, and Cartwight's
testinony confirned, that when a group of workers was laid off, the |ast

enpl oyee hired was the first to be laid off and the last recalled. Respondent
reserved the right to determne which enpl oyees were to be laid off or

recal | ed when special skills or qualifications were needed. In addition,
Respondent gave speci al consideration to keeping famlies together.

A review of the record evidence and Cartwight's testi nony shows
that four crews were laid off on February 25, and seven crews were
subsequently laid off between February 25 and March 10. Qne seniority crew
was established on February 26. That crewwas |ed by Manuel Gernan and it
consi sted of individual s fromRespondent's seniority list who had been | aid
off on February 25. Gartwight testified that those nenbers of Gernan's crew
were not actually laid off on February 25, but received seniority transfers on
that date to start work the follow ng day on Gernan's crew

A though an enpl oyer is free to create a seniority system it

cannot lawfully apply the systemin a nanner which discrim nates
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agai nst an enpl oyee because of his or her union activity or other protected
concerted activity. (See John J. Hnore (Jan. 25, 1980) 6 ALRB No. 7 and
Kitayama Bros. Nursery (Gct. 30, 1978) 4 AARB No. 85.) In order to establish

that Respondent discrimnated in seniority transfers, General Gounsel woul d
have to prove by a preponderance of the evidence that work was avail abl e, that
enpl oyees who received the seniority transfers had | ess seniority than the
discrimnatees, and that the discrimnatees did not receive such transfers
because of their union activity or participation in other protected concerted
activity.

Gonparing the names of the seniority crew nenbers to Respondent's
seniority Iistgl reveal s that nost of Manuel Gernan's crew nenbers were high on
the seniority list. However, three of the seniority crew nenbers: Qiadal upe
Medrano (hired Decenber 12, 1977), Sebero A onzo (hired Novenber 20, 1975),
and Micente Avila (hired Novenber 20, 1975),% all had | ess seniority than one
| ai d-of f discrimnatee, Sarmuel Manriquez, who was hired Cctober 22, 1975.
Moreover, all of the discrimnatees who were laid off and did not receive
seniority transfers had nore seniority than Quadal upe Medrano.

It is clear that, even absent any discrimnation by

g)/The parties stipulated that the seniority list (General Gounsel's Exhibit
No. 2) was the list used inthe recalls. Robin Cartwight al so testified that

General ounsel Exhibit No. 2 was used in recalls after February 25, 1980.
1—(_)/An_ot her nenber of the seniority crew M ctor Minoz, was not on the

seniority list; however, he possessed the sane enpl oyee nunber as Joe Navarro

who had nore seniority than all the discrimnatees. Therefore, he was not

i ncluded along wth the three |isted enpl oyees.
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Respondent, all of the discrimnatees woul d not have been assi gned or
transferred to German's seniority crew However, as one of the

di scri mnatees, Sanmuel Mnriquez, had nore seniority than Medrano, A onzo, or
Avila; he shoul d have been on that seniority crewif Respondent had actual |y
filled the crew according to seniority. There woul d then be two remnai ni ng
slots, which woul d have been taken by A onzo and Avila, both of whomfoll owed
Samuel Manriquez on Respondent's seniority list. As there were no additional
slots in German's crew and as there was no evi dence that there was a second
seniority crewforned, the renai ning discrimnatees woul d not have been
eligible for seniority transfers in any event. General Gounsel has failed to
prove that there woul d have been a seniority transfer available for any of the
di scri mnatees except for Sanuel Manriquez.

V¢ find that there was work avail abl e for Manriquez, that enpl oyees
wth less seniority were transferred to the seniority crewinstead of him and
that he was not recal led until Mrch 20. Manriquez had engaged i n protected
concerted activity in the Decenber 11 work stoppage and as the enpl oyees'
spokesperson in their attenpt to grieve the one-person-one-row rul e.

Respondent cl early had know edge of such protected activities. V& find that
Respondent's failure to grant Manriquez a seniority transfer was a
continuation of its discrimnatory treatnent of Mnriquez.

The burden then shifted to Respondent to show that, even absent his
protected activities, Mnriquez would not have been the beneficiary of a

seniority transfer. It is clear fromRespondent's
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own records that three of the crew nenbers who received transfers in lieu of
| ayoff had | ess seniority than Manri quez, and Respondent did not establish
that any of the three fell wthin an exception to Respondent’'s seniority
policy. @G ven Respondent's failure to prove a business justification for its
failure to transfer Sanuel Manriquez to Gernan's seniority crew, we concl ude
that Respondent violated section 1153(a) of the Act by laying off Sanuel
Manriquez, rather than providing hima seniority transfer on February 25 or
26, inretaliation for his participation in protected concerted activities.

RCER

By authority of Labor Code section 1160.3, the Agricul tural
Labor Rel ations Beard (Board) hereby orders that Respondent Tejon
Agricultural Partners, its officers, agents, successors, and assigns shall:
1. Cease and desist from

(a) Dscrimnating in the application or enforcenent of its
work rul es, against any agricul tural enpl oyee because of his or her union
activity or other protected concerted activities.

(b) Suspendi ng or otherw se di scrimnating agai nst any
agricultural enpl oyee because of his or her union activity or other
protected concerted activities.

(c) Failing or refusing to transfer, recall, hire, rehire, or
otherw se discrimnating agai nst, any agricultural enployee in regard to hire
or tenure of enploynent or any termor condition of enpl oynent because he or
she has engaged in union activity or other concerted activity protected by
section 1152 of
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the Agricultural Labor Relations Act (Act).

(d) Inany like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Make whole Felicitas Galvan, Lorenzo Gal van, Juana
Manri quez, Sanuel Manriquez, Maria |sabel Rodriguez, Tomas Rodriguez, [Dani el
Soto, and Maria Socorro Soto for all |osses of pay and other econom c | osses
they have suffered as a result of their suspensions, such anounts to be
conput ed i n accordance wth established Board precedents, plus interest
t hereon, conputed in accordance with our Decision and Qder in Lu-Ete Farns,
Inc. (Aug. 18, 1982) 8 ALRB Nb. 55.

(b) Expunge the February 5 and 6, 1980, deficiency notices
fromthe personnel files of Felicitas Gal van, Lorenzo Gal van, Juana Manri quez,
Samuel Manriquez, Maria |Isabel Rodriguez, Tonmas Rodriguez, Daniel Soto, and
Maria Socorro Soto; and, expunge the February 6 and 7, 1980, defi ciency
noti ces fromthe personnel file of Martha Rodriguez.

(c) Mke whol e Samuel Manriquez for all |osses of pay and
ot her economc | osses he has suffered as a result of Respondent's failure to
grant hima seniority transfer on or about February 25, 1980, such anmounts to
be conputed in accordance wth established Board precedents, plus interest
t hereon, conputed in accordance with our Decision and Qder in Lu-Ete Farns,
Inc. (Aug. 18, 1982) 8 ALRB Nb. 55.
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(d) Preserve and, upon request, nmake available to
this Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary to
a determnation, by the Regional Drector, of the backpay period and the
anounts of backpay and interest due under the terns of this Qder.

(e) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into al
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine during
the period fromFebruary 5 1980, to April 30, 1980.

(g) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for for 60 days,
the period(s) and place(s) of posting to be determned by the Regi onal
Orector, and exercise due care to repl ace any Notice which has been al tered,
def aced, covered or renoved.

(h) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached-.Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the

presence of supervisors
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and nanagenent, to answer any questions the enpl oyees may have concerning the

Nbtice or their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees in order to conpensate themfor tine lost at this reading and during
t he questi on-and- answer peri od.

(i) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: Decenber 21, 1982

ALFRED H SONG  Menber

JEROME R WALD E Menber
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MEMBER MCARTHY, D ssenti ng:

The najority finds that Cartwight refused to discuss the rule with
the alleged discrimnatees until after the witten disciplinary notices had
been i ssued and the enpl oyees who recei ved the notices were subject to
di scharge or other disciplinary action. | disagree. The record clearly shows
that the protesting enpl oyees failed to avail thensel ves of their opportunity
to discuss working conditions wth Cartwight, and that they had no reasonabl e
basis for concluding that any effort to discuss the newwork rule with
Cartwight woul d be futile.

It appears that the eight crew nenbers did not |ike working under
Respondent ' s reasonabl e one-person, one-row rule. Wen the foreperson did not
summon ranch nanager Cartwight for a neeting quickly enough to satisfy the
enpl oyees, they refused to work according to the newrule, in defiance of
foreperson Mendez' direct and specific instructions. Wen CGartwight arrived

at the field at 9:30 a.m, about three hours after the enpl oyees' second
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request to neet wth him they were still working in defiance of the rule.
The record is not clear as to whether Cartwight spoke to Manriquez at that
tine, but it is undisputed that enpl oyee Manriquez was aware that Cartwight
had cone to the job site and was standing wthin 20 or 30 feet of him
Cartwight was under no obligation to initiate a discussion, but neither
Manriquez nor any of the other dissatisfied enpl oyees said anything to
Cartwi ght.y Before leaving the field, Cartwight instructed Mendez to issue
disciplinary notices to the enpl oyees who were defying the work rule, a
reasonabl e reaction since his presence had neither caused themto conply nor
elicited any cooments or conpl aints fromthem

| do not agree wth the ngjority that Respondent’'s treatnent of the
Her nandezes was sufficiently different to support a finding of unlaw ul
discrimnation against the other enpl oyees. Initially it shoul d be noted that
whi | e the Hernandezes nerely declined to work according to the newrule, the
ei ght Mendez- crew enpl oyees were aggressively defiant. By refusing to wait
for Gartwight, and by announcing that they woul d never followthe new rule,
they were openly challenging Cartwight's authority to pronul gate and enf orce
work rules. Wen the Hernandezes, who worked on a different crew declined to
work according to the newrule, they al so received a warning fromtheir
foreperson for refusing to followthe work rule. The witten warni ngs were

Issued to the alleged discrimnatees only after Cartwight had

yl find Manriquez' explanation for not speaking even briefly, to Cartwi ght
on behal f of hinself and the other enpl oyees—that he woul d thereby | ose wages
because he was on pi ece rate conpensati on—+0 be unconvi nci ng.
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gone to the field to hear their conpl aints and observed them openly viol ati ng
the newwork rule. S mlarly, the Hernandezes were not issued witten
warnings until after Cartwight observed themdi sobeying the work rule, at
which tine he issued thema witten warning. |In both instances, no workers
were suspended until after Cartwight had net wth themregarding their
objections to the rule. The crucial difference is that, follow ng
Cartwight's discussion wth the Mendez crew workers, the eight continued to
defy the rule in the face of a suspension threat, while the Hernandezes agreed
to work according to the newrule. Athough Gartwight allowed the Hernandezes
to continue to work together at the end of a row foreperson Mendez testified
that in her conversation wth the Manriquezes, she asked themto each work a
separate row, but indicated that each could help the other at the end of their
respective rows. Thus, it appears that Respondent did not nake a concession
on enforcenent of the rule to the Hernandezes which it did not nake, or woul d
not have nmade, to the other enpl oyees.

Based on the above, | woul d concl ude that Respondent |awfully
suspended the ei ght enpl oyees because of their continued i nsubordinate refusal
to obey a reasonabl e work rul e and not because of their concerted objections

tothe rule. The majority distingui shes our Decision in Hansen Farns (Feb. 4,

1981) 7 ALRB Nb. 2, citing the receptiveness of the enpl oyer to enpl oyee
conplaints in that case. S nce an enployer is not required to all ow enpl oyees
to dictate their own work rules, | consider that Cartwight, faced with open

defi ance of work rules and the
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foreperson's authority, acted [awfully under the circunstances.

| would find no violation based on Respondent’'s failure to transfer
Sanuel Manriquez onto the Gernan seniority crewat the tinme of the general
| ayoff. Because | would find that Manriquez was not engaged in protected
activity when he led the workers in their refusal to obey the one person/ one
row rul e, any remnai ni ng connection between Manriquez' union activity and the
| ayoff is too tenuous, in ny view to support the finding of a violation.
Furthernore, | note that Manriquez was in fact recalled on March 20, only
three weeks after the formation of the Gernman seniority crew in which the
najority finds Manri quez shoul d have been included. Al other alleged
discrimnatees were also recalled for work in late March or early April. Thus,
any failure by Respondent to keep Manriquez enpl oyed foll ow ng the | ayoff was
brief and isolated, which tends to negate any i nference of prior
di scrimnati on.
Dated: Decenber 21, 1982

JGN P. MCARTHY, Menber
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano Regional CGfice, the
General ounsel of the Agricultural Labor Rel ations Board (Board) issued a
conpl aint which alleged that we, Tejon Agricultural Partners, had viol ated the
law After a hearing at which each side had an opportunity to present
evidence, the Board found that we did violate the | aw by the discrimnatory
appl i cation of our one-person-one-row rul e and unl awf ul suspensi ons of
Felicitas Gl van, Lorenzo Gal van, Juana Manriquez, Sarmuel Manriquez, Maria

| sabel Rodriguez, Tomas Rodriguez, Daniel Soto, and Maria Socorro Soto,
because of their protected concerted activities. The Board al so found that we
violated the law by failing to grant a seniority transfer to Samuel Manri quez
because of his protected concerted activities. The Board has told us to post
and publish this Notice. V@ wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act (Act) is a
law that gives you and all other farmworkers in Galifornia these rights:

To organi ze yoursel ves;
To form join, or hel p unions;
To vote in a secret ballot election to deci de whether you want a union to
represent you; _
To bargain w th your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a najority of the enpl oyees
and certified by the Board,
5. Todact together wth other workers to hel p and protect one anot her;
an
6. To decide not to do any of these things.

> wbhpkE

Because it is true that you have these rights, we promse that:

VEE WLL NOT hereafter discrimnatorily apply any work rules, suspend, nake
seniority transfers, or in any other way discrimnate agai nst an agricul tural
enpl oyee because he' or she has engaged in union activity or other protected
concerted activity, or otherwse utilized his or her rights under the Act.

VEE WLL expunge the February 5 and 6, 1980, deficiency notices fromthe
personnel files of Felicitas Gal van, Lorenzo Gal van, Juana Manriquez, Sanuel
Manriquez, Miria |sabel Rodriguez, Tomas Rodriguez, Daniel Soto, and Miria
Socorro Soto; and expunge the February 6 and

7. 1980, deficiency notices fromthe personnel file of Martha

Rodr i guez.

VEE WLL reinburse Felicitas Gl van, Lorenzo Gal van, Juana Manriquez, Sanuel
Manriquez, Miria |sabel Rodriguez, Tomas Rodriguez, Daniel Soto, and Maria
Socorro Soto, for all pay and other noney they have | ost because we suspended
them plus interest.
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VEE WLL rei nburse Sanuel Manriquez for all pay and other noney he has | ost,
pl us :cnterest, because we discrimnatorily faled to give hima seniority
transfer.

Dat ed: TEJON ACR AULTURAL PARTNERS

By:

Hepresentati ve Title

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 627 Main Sreet, Delano, Galifornia, 93215. The

t el ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

Tejon Agricultural Partners 8 ALRB N\No. 92

(URWY Case Nbs. 80-CE13-D
80-C&29-D

ALODEQ S (N

The ALO found that Respondent viol ated section 1153(c) and (a) by inposing a
one- person-one-row rule in the mddl e of its grape |orun| ng season in order to
harass union activists and to retaliate agai nst enpl oyees because they had
engaged in a work stoppage, and that Respondent created and enforced the rul e
to singl e out union adnerents. The ALO al so found that Respondent unlawfully
suspended and | ai d of f enpl oyees because of their union activity.

BOARD DEO S ON

The Board rejected the ALOs finding that Respondent's previously unenforced
one- person-one-row rul e was i npl enented to harass union activists and/or to
retal i ate agai nst enpl oyees because t_he?/ engaged in a work stoppage. However,
the Board concl uded that Respondent violated section 1153(a) of the Act by
enforcing the rule in a discrimnatory nanner, and ordered Respondent to nake
whol e the enpl oyees it suspended by discrimnatory enforcenent of the one-
person-one-row rule. The Board also rejected the AOs finding that the

wor kers who engaged in the work stoppage were | aid off because of their
protected concerted activity, and instead found that all the enpl oyees, except
for one, were laid off because of |ack of work. That one enpl oyee, the Board
hel d, had seniority, and shoul d have been transferred to the seniority crew
that continued working during the lay-off period. The Board concl uded t hat
Respondent viol ated section 1153(a) by failing to transfer that enpl oyee to
the seniority crew because of his protected concerted activity.

D SSENT

Menber McCarthy dissented. He woul d concl ude that Respondent di d not commt
any violations. He would find that the all eged di scri mnatees were cited and
suspended because of their continued and i nsubordi nate refusal to obey a
reasonabl e work rul e and not because of their concerted objections to the
rule. He also would find that the rule was not discrimnatorily inplenented,
since all workers who did not obey the rule were cited;, the workers who were
not susEended were spared this discipline because they agreed to conply wth
the work rul e and because Respondent of fered concessions in the work rule to
all who had resisted the rule if they woul d obey.

He woul d al so find that, given the lawful discipline for insubordination, any
remai ni ng connection between Manriquez' protected activity and Respondent's
failure to transfer himto work on a seniority crewat the tine of layoff is
too tenuous to support a violation.

* * %

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *



STATE CF CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD

In the natter of:

TEJON AR AULTURAL PARTNERS,

Case Nos. 80-C=13-D
Respondent , 80- CE- 29- D

and

WN TED FARM WRKERS CF

AMR CA AFL-AQ DEQ S ON

Charging Party.

/

John Mbor e,
For the General ounsel

G bson, Dunn and O utcher By

Wlliamdaster For the
Respondent

STATEMENT GF THE CASE

Leonard M Tillem Admnistrative Law Gficer. This natter was heard before ne
in Bakersfield, Galifornia, commencing on My 29, 1980, and concl udi ng on June
12, 1980. The charge agai nst the enpl oyer nunbered 80- CE 13-D was served by
nail on TEJON AGR QLTURAL PARTNERS (hereinafter "TAP', "TEJON', or "R&
SPONDENT") on February 9, 1980. The additional charge agai nst the enpl oyer
nuniber ed 80- C& 29-D was served by nail on TAP on March 5, 1980.

The O der onsolidating the Cases was i ssued by Edward Perez, Regi onal
Drector, Fresno Region, on April 17, 1980. This Oder, the Conplaint and
Nbtice of Hearing were served by nail on TAP on April 17, 1980. The Conpl ai nt
was based on the above nentioned charges, which were filed by the Uhited Farm
Vrkers of Anerica, AFL-A O (hereinafter



"UFW), and al l eged that Respondent violated Section 1153(a) and 1153 (e) of
the Agricultural Labor Relations Act (hereinafter "The Act").

During the hearing, paragraph 4 of the Gonpl aint was anended to
clarify the name and spelling of M. Cartwight, |abor coordi nator and
personnel nanager for TAP, and to add Maria Gernan as forewonan at TAP.

Al parties were given full opportunity to participate in the hearing,
and after its-close, the General (Gounsel and the Respondent each filed a brief
In support of its position. Uoon the entire record, including ny observations
of the deneanor of the wtnesses, and after

consideration of the briefs filed by the parties, | nmake the fol |l ow ng:

I
FIND NS GF FACT

A Jurisdiction

TEJON ACR QLTURAL PARTNERS is by its own admssion and evi dence

produced at the hearing engaged in the grow ng and harvesting of agricultural
products, including wne grapes, wal nuts, pistachios and al nonds, in Kern
Gounty, CGalifornia. 1, therefore, find TAPis an agricultural enployer wthin
the neani ng of Section 1140.4(c) of The Act doing business in the Sate of
Glifornia.
| additionally find that the enpl oyees of Enpl oyer are

agricultural enpl oyees wthin the neaning of Section 1140.4(f) of The Act.

| further find the UFWis a | abor organi zation wthin the neani ng of Labor
Gode Section 1140.4(f) of The Act. B. Aleged Unfair Labor Practices

The all eged unfair |abor practices are set forth in paragraphs 5

through 8 of the Conplaint. They state that TAP has dis-



crimnated agai nst conplainants in regard to the terns and conditions of their
enpl oynent and interfered wth their rights protected by Section 1152 of The
Act in the manner herein bel ow st at ed:

(1) Paragraph 5 alleges that in early February, 1980, Respondent
t hrough forewonan Marcel i na Mendez instituted new conpany rul es because of
concerted activities by enpl oyees to inprove the terns and conditions of their
enpl oynent .

(2) Paragraph 6 alleges that on or about February 4, 5, and 6,
1980, Respondent through Marcelina Mendez threatened termnation of Dani el
Soto, Maria Socorro Soto, Lorenzo Gal van, Tonas Rodriquez, Mria | sabel
Rodri quez, Martha Rodriquez, Sanuel Manriquez and Juana Rodriquez, and issued
unjustified warning notices to thembecause of their support for activities
on behal f of the UFW

(3) Paragraph 7 alleges that on or about February 6, 1980,
Respondent through Ms. Mendez suspended conpl ai nants for three days because of
their support for and activities on behal f of the UFW

(4) Paragraph 8 was anended at the hearing to allege that on or
about February 25, 1980, Respondent through Ms. Mendez | ai d-off, and
thereafter continued to |ay-off, conplainants (except for Mria |sabe
Rodri quez) because of their support for and activities on behal f of the UFW
(TR, 24-25).

The Gonplaint alleges that the acts of Respondent as set forth in
paragraphs 5 through 8 of the Anended Conpl aint constitute imfair |abor
practices wthin the neaning of Section 1153(a) and 1153(c) of The Act.

TAP denies that it engaged in the unfair |abor practices set

forth in the Gonpl aint as anended; asserts that the General Counsel



has not carried his burden of proof; i.e., the disputed rule was i nposed non-
discrimnatorily and for valid business reasons; that the conplai nants were
suspended for direct insubordination and failure to abi de by conpany rul es;
that conpl ai nants were laid-off during the normal end of pruning season | ay-
off and were called back in accordance wth their seniority; and that at all
tines Respondent's actions were |awful under all applicable | ans.

C Respondent's Agricultural (perations

Tejon Agricultural Partners is the general partner of a
partnership forned to do farmng and is in the business of grow ng and selling
thirteen varieties of wne grapes, wal nuts, pistachios and alnonds. It has
approxi mately 17,000 planted acres in the Bakersfield, Arvin, Lanent area of
Kern Gounty.

The Tej on Farmng Gonpany (hereinafter "TFC') is the managenent
branch of TAP. TFCis a division of Tej on Ranch Conpany, the parent conpany.
Robi n Schayl er Cartwight is the Personnel Manager for TFC and has been since
Novenber 26, 1979. He handles all personnel functions of TFC and TAP,
including |abor relations, and naintai ns the conpani es' personnel records.
Cartwight's duties include authorizi ng wage i ncreases, conducting |ay-offs,
and determning who wll be laid off. Cartwight was interviewed and hired by
John VWod, the general farmnanager. Juan DeLeon is the Assistant Personnel
Manager for TAP and Gettel Kendall is their Epl oyee Rel ati ons Goordi nat or.

TAP enpl oys froma | ow of 80 to a peak of 350 to 400 agri cul tural
workers seasonal ly. [Its peak enpl oynent seasons are pruni ng and harvesti ng.

Curing the grape pruning season of 1979-80, enpl oynent at TAP was at its peak.



The 1979-80 pruni ng season began on Decenber 3, 1979, and ended
in March, 1980. Lay-offs occurred between February 25 and m d- March, 1980.
The seasonal workers are divided into crews of approximately twenty-five
peopl e. During the 1979-80 pruni ng season there were ni ne crews pruni ng
grapes and three pruning trees. Each crewis headed by a foreperson who
instructs the | aborers as to the tasks and conpany policies, works along wth
the crew and has initial disciplinary responsibility for infractions of
conpany rules. At the begi nning of the season the crews are assigned to areas
designated by a Parcel Letter and B ock Nunber by the nanager of the grape
departnent, Perry Amnian. M. Amnian al so nakes the deci sion when to | ay
off crews and how many will be laid off.

Pruning entails cutting vines wth eighteen inch | ong pruning
shears wth approxinately sixteen inch handl es and two inch bl ades. Branches
are cut leaving spurs wth differing nunbers of spurs per vine and buds per
spur.

The vines are planted in rows approxinately 1/4 mle long wth
approxi mately 185 vines per row The workers are paid a piece rate per vine
for pruning. The rate per vine varies according to the type of grape pruned.
Those pruni ng G enache grapes during the 1979-80 season, incl udi ng
conpl ai nants, were paid twel ve cents per vine.
D Background

A series of incidents throughout the 1979-80 grape pruni ng season
resulted in the charges of discrimnation being |evied agai nst Respondent .

The events were precipitated by the introduction of a new

Per sonnel Manager and Labor Goordi nator, Robin Cartwight, to oversee



| abor relations and all personnel functions at TAP at the commencenent of
the 1979-80 pruni ng season. Hred by TAP on Novenber 26, 1979, M.
Cartwight was newto the Bakersfield area. He was previously fromVentura
Qounty wth twenty years experience in labor relations. |In preparatory

di scussion with John Wod, Tejon General Manager, M. Cartwight testified
that he was told to run personnel and | abor relations "firmy but justly."
(TRI11, 139).

TAP has not unioni zed. However, in the two prior years, there had
been uni on organi zi ng canpai gns and el ections at TAP. Both occurred during
peak grape pruning season. During the 1979-80 pruni ng season, the UFW
announced it would attenpt to organize in the grapes. M. Cartwight testified
that he was aware of the prior and current organizing attenpts.

The conpl ai nants, all experienced agricultural |aborers, veteran
TAP enpl oyees and clearly ardent long tine UFWsupporters and activists,
wor ked toget her in one crew supervi sed by Forewonan Marcel i na Mendez. Al so,
M Mendez and all the conplainants but Felicitas Galvan are participants in a
1977 settlenent agreenent wth TAP, as the result of a charge filed wth the
ALRB by themand ot hers against TAP in 1975. Mrtha Rodriquez and Lorenzo
Gl van testified that they and other conplai nants participated in union
organi zi ng canpai gns at TAP and represented TAP at several UFWconventi ons.

The disputed incidents include: an introductory speech gi ven by
M. CGartwight on Decenber 4, 1979, the first day of pruning at which he is
purported to have said that he doesn't want to know of a | eader within the
conpany for that person woul d have to | eave; a work stoppage on Decenber 11

for higher wages in which conpl ai nants partici -



pated and which resulted in raises for the other participating crews, and none
for the conplainant's crew the inposition of a conpany rule in early February
requiring workers to prune one person to a rowcurtailing conpl ai nants | ong
establ i shed customof having friends or famly nenbers work together two or
three to a row warning notices issued which were then foll oned by a t hree-day
suspensi on of conplainants for their failure to fol | owt he one- per son-one-row
rule; the February 25 | ay-off of several crews including conplainants while
crews with sone | ess senior workers continued to work; the order of recall of
conpl ai nants which resulted in sone workers with less seniority returning to
wor k ahead of conpl ai nant s.

E Decenber 4 Introductory Speech

Robin Cartwight gave orientation lectures to the crews in groups
of three or four crews at the commencenent of the 1979 pruni ng season on
Decenber 3, 4 and 5. n Decenber 4, he gave this speech to Marcel i na Mendez'
crew and several others.

Lorenzo Galvan testified that Cartwight said certain things that
t he workers were unaccustoned to hearing fromsoneone in Cartwight's
position. According to Galvan, Cartwight told the workers he did not want
wor k st oppages, peopl e mssing work or not working six days a week. Gl van
quoted Cartwight as saying:

"Neither do | want to know that there

because (hat one 15, G0i NG L0 | bave

the GConpany i medi ately.” (RT |, 102).
In addition, Galvan testified that Cartwight stated that he had cone there to
“fix" the conpany. |bid. Additionally sone heated di scussion occurred between

Cartwight and Samuel Manriquez over Saturday work



that was joined by others including Galvan. (RT I, 102-105).

Gl van's version of the statenent by Cartwight that a | eader
woul d be fired was substantially corroborated by the testinony of Martha
Rodriquez and Felicitas Galvan. (RT 1V, 26 and 68).

Cartwight denied that he nentioned work stoppages and said t hat
he did not say anything about unions in his speech. According to Cartwi ght
his purpose was twofol d: to neet the crews as the new personnel nanager, and
lay out the guidelines to be followed during the pruning season. He testified
that he did tal k about curbing absenteeism This tal k appeared to have a
naj or inpact on the workers who found Cartwight's tone and words threatening
and intimating reprisals for union activity.

F. Decenber 11 Wrk S oppage

n Decenber 11, conpl ai nants and nenbers of other crews
participated in a one-day work stoppage seeki ng hi gher wages. As a result
of the protest, three of the four crews who wal ked out were given on-t he-
spot raises. Mendez's crewwas not given a raise.

Lorenzo Gal van testified that nenbers of three other crews
appr oached Mendez's crew early on the norning of the 11th and asked if they
t hought the wages were sufficient. (RT I, 62-70). Glvan and other nenbers of
Mendez's crewreplied in the negative and agreed to join the others in a work
stoppage to request higher pay. The original three crews plus sone of
Mendez' s crew including conpl ai nants gathered in front of the nmanagernent
office. After alengthy wait by the workers, M. CGartwight appeared. The
workers aired their grievance about | ow pay and cl ai ned they were being paid
| ess than workers in neighboring farns. The di scussion was heated and nany

workers asserted that they



woul d bring in the Uhion to resolve the problem (RT I, 66).

Soneone chal | enged Cartwight's know edge of vineyard practices.
Wien Gartwight admtted he was not famliar wth vineyard work, Gl van clains
that he accused Cartwight of being sent to them"to performwth a whip." (RT
I, 62). After nuch discussion Cartwight agreed to grant raises to three of
the crews, but not Marcelina Mendez's crew Wen Mendez' s crew protested such
treatnent they were not given an expl anati on.

Cartwight states that at the tine of the protest he agreed to
survey nei ghboring farns to assess conparabl e wages and to adj ust wages
accordingly. However, prior to this survey he did imnmedi ately grant raises to
the three crews working in Barbera grapes. This was done, he testified,
because he was aware at the tine of the protest that the hourly wage for
workers in Barbera grapes was |ow Mendez' crew which was working in G enache
grapes was not given a raise on the date of the work stoppage or after the
survey had been conpl eted. Cartwight stated that they had been receiving the
prevail i ng wage.

General Gounsel 's Exhibit Twel ve, a neno listing the piece rate
for pruners in each variety of grape, shows that the Barbera grape pruners had
started at el even cents per vine and was rai sed to twel ve and one-hal f cents
per vine, while the Genache grape crew started at twel ve cents per vine and
renai ned there. Cartwight testified that two other crews were pruning
G enache grapes and they also did not receive a raise. O the thirteen
varieties pruned, only those pruning G enache and Eneral d Rei sling did not
recei ve rai ses.

F del Medrano, a worker in Antonio Minez' crewtestified that

he did not participate in the work stoppage, but that, the next



day, he was given araise. (RT I, 151, 152). G
(ne- Per son- he- Row Rl e

1. Inposition of the Rule.

At the end of January 1980, Cartwight circul ated a
nenor andum dat ed January 28, 1980, to crew forepersons directing themto
institute a conpany policy requiring workers to prune one person to a row
(GC Exhibit 10). About half of Mrcelina Mendez's crew had been pruning in
pairs or groups. Famly nenbers worked together and, Mendez stated, they were
abl e to nake nore noney by doing so. Among others in Mendez's crew, the
Gl van's, Manriquez', and Soto's, custonarily worked in couples. Mrtha
Rodriquez testified that she often worked wth her parents in the sane row

Lorenzo Gal van was concerned w th the hardshi p i nposed on the
wonen by the rule. Wrking together, besides creating a nore congeni al
wor ki ng at nosphere, permtted the couples to nore productively share their
hone and work tasks. @lvan stated that, in addition to her job for Tejon,
his wfe arose very early inthe norning to prepare lunch for the entire
famly including six children and after work she woul d prepare dinner for the
eight of themand do the wash and ironing for the school children. (RT I, 95,
96). By working in pairs, Galvan felt that he could give his wfe the extra
support on the job that was necessary to permt her to continue on such an
arduous schedul e.

There is conflicting testinony as to where and how t he policy
was first nade known to Mendez' crew Marcelina Mendez clains that she
announced the policy to the crew ennmasse on Védnesday, January 30, just before
starting tine. (RT 11, 19, 20). She also stated that she told the workers

they could go back to hel p their partner when one

-10-



had finished his own row This exception was permtted by Mendez, although
t he nenor andum announci ng the rul e stated that no exception woul d be nade.
(GC EBExhibit 10).

Lorenzo Gal van and Martha Rodriquez testified that
they were first made aware of the policy when it was passed al ong by word of
nout h anong the crew nenbers and that no formal announcenent was nade by
Marcelina Mendez. (RT I, 74, 75 and |V, 17). The first tine they heard about
the new policy, both stated, was Saturday, February 2, when Mendez tol d Mart ha
Rodri quez' parents that they could no | onger work together, and Martha told
the Sotos who told the others. (RT 1V, 14-20). O February 2, the first day
the workers claimthey heard about the rule, Martha Rodriquez testified that
she confronted M. Cart-wight and attenpted to protest the rul e when he was
inthe fields. She reported M. Gartwight brushed her off and told her to
change the subject when she nentioned calling inthe thion. (RT 1V, 15). 2
Rational e for Rule.

Cartwight and Mendez testified that the reasons for
the rule were threefold: quality control, quantity control and safety. (RT II,
20; RT 111, 102).

Ms. Mendez testified that a week before the policy was
announced Perry Aminian was inspecting the pruning and was not satisfied wth
the quality of sone of the work. (RT Il, 15, 16). As a result, the new policy
was i nposed so that she woul d know who had been pruni ng each vine and coul d
nai ntain a better check on quality. O cross-examnation, Ms. Mndez admtted
that she could tell exactly which workers had been cutting the vines M.

Amni an had conpl ai ned about. Thus, in that instance at |east, the probl em of

identifying workers for quality control did not exist.
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Wth regard to quantity control, there was no testinony of
any probl ens identifying the nunber of vines cut by each worker for the
pur pose of piece wage or any other purpose.

VWrker safety was a najor reason attributed by Gartwight and
Marceli na Mendez for the rule. Mendez testified that workers could cut each
other wth the pruning shears if they worked too closely together. However,
I n her experience she had never had this happen. (RT Il, 13-15). A so, the
exception that one partner could hel p the other when the forner had conpl et ed
his own row appears to belie all three reasons given. The real potential
safety hazard expressed by Ms. Mendez occurred when nore than one wor ker
pruned the sane vine. Ms. Mndez testified that, even when workers were
permtted to work in the sane row, it had al ways been her policy to warn them
agai nst cutting the sane vine to protect thensel ves fromsnippi ng anot hers
finger or gouging an eye. She also testified that some workers, including
several conplainants, routinely ignore this warning and had never been
puni shed in any way for doi ng so.

In addition to the rule at issue, the conpany issued
goggl es at the begi nning of the pruning season for the workers to wear during
pruni ng season to protect their eyes. The January 28 nenorandumfrom M.
Cartwight, in addition to announci ng the one-person-one-row rule, instructs
the forepeopl e to have their workers wear the goggles. (GC Exhibit 10).
Apparently this rule was not enforced. Both Mendez and Antoni o Minoz, anot her
crew forenman, testified that nenbers of their crews did not wear goggl es
al though they had been issued them No warning notice had been issued for
this breach of conpany policy by the workers. Furthernore, the crew nenbers

were in
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no way puni shed for disregarding the goggles rule. | find this
sel ective enforcenent of safety rules rather disconcerting. 3.
Attenpts at Resol uti on by Enpl oyees.

h Saturday after they | earned of the one-person-one-row
rule, conplainants gathered in the fields to discuss their nutual
dissatisfaction wth the rule. Sanuel Manriquez agreed to call Mrcelina
Mendez and ask her to have John VWod and Robin Cartwight neet themin the
fiel ds on Monday.

Wien Manriquez cal |l ed Mendez on Sunday eveni ng he
told her to call Wod and Cartwight but did not give her the reason. In
cross-examnation, Mendez admtted she knew why he wanted to see the nanager.
She suggested he go to the office in the norning. He said no because he was
speaking for half of the crew She cut off conversation by telling hi mshe
had conpany. (RT I1, 23).

(h Monday norni ng Manri quez asked Mendez to call Vsod
and Gartwight. She replied that it was too early and they could go to the
office towait for them The workers were concerned about |osing noney if
they took tine away frompruning, so they refused to leave. (RT IV, 44).
According to Mendez, Manriquez told her that he woul d break the rule, even if
that neant being fired. (RT Il, 24). The conplai nants then worked in their
custonary nanner; husbands and w ves working together in the sane romw Mndez
sent word to Cartwight that Manriquez wanted to speak wth him

Cartwight cane out to the fields later that norning. After
speaking to Ms. Mendez, Cartwight testified that he wal ked anong the rows
toward Sanuel Manriquez, stopped a short distance fromhim said "hi", and
waited for Manriquez to speak. Wen Manriquez continued to work and said

not hi ng, Cartwight wal ked on.
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Manriquez testified that Cartwight never spoke to
him Rather, Cartwight wal ked past himseveral rows away and spoke to a boy
wor ki ng near Manriquez. This was corraborated by Martha Rodriquez, (RT 1V,
22) and by Lorenzo Galvan. (RT I, 92, 93). |In addition, Mnriquez clained
that custonmarily when their forewonan or M. Cartwight wanted to talk wth
themduring work hours, the supervisor or personnel nmanager woul d ask themto
cone to the end of the romw Neither Mendez nor Cartwight did soin this
| nst ance.

As aresult, no actual discussion took place between the
wor kers who disputed the rule and chose to ignore it and their supervi sor
or the labor coordinator prior to the tine deficiency notices were
di stri but ed.

4. Gonpany Policy Regardi ng Enpl oyee Qi evances.

In prior years the conpany's policies wth regard to enpl oyee
rel ations, including grievance procedures, were set out in an Enpl oyee
Handbook (G C Exhibit 5) that was distributed to the workers including
conpl ai nants and ot her nenbers of Marcelina Mendez' s crew

According to M. Cartwight, the Enpl oyee Handbook was
under goi ng revi sion during the 1979-80 pruni ng season and was not distributed
that year. M. CGartwight further testified as to policies contained in the
handbook that were or were not in effect during the 1979-80 season. He
avoi ded responding directly to the General Gounsel's persistent questioning as
to what policies were in effect during 1979-80 pruning season. Cartwi ght
stated that the workers were inforned that the rules were bei ng revised, but
were never told what the newrules were. (RT I, 36-44). It does not appear

the workers were made aware
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of any revisions during the 1978-79 pruni ng season and no revi si ons
were presented into evidence but were only vaguely alluded to by M.
Cartwight.

Pertinent policies contained in the Handbook are:
the enpl oyee grievance procedures and the disciplinary procedures for
I nfractions of conpany rul es.

The grievance procedures were testified to by Marcelina
Mendez. (RT 11, 45). She stated that for the first and second infractions of
conpany rul es by workers, the foreperson was supposed to talk to themand
attenpt to settle the differences. |f a worker became subborn she woul d then
i ssue deficiency notices. lbid. This was the first year deficiency notices
wer e used.

Accordi ng to the Enpl oyee Handbook Conpl ai nt Procedure (G C
Exhibit 5) the first step was for the worker to bring his or her conplaint to
the crew foreperson. If the problens coul d not be resol ved i medi ately, the
next step was to talk to the labor coordinator. If a resolution still had not
been reached, the | abor coordinator, area manager, and farmgeneral nanager
woul d neet to discuss the probl em

Wil e the workers attenpted just such a resol ution of
thei r cormon grievance, the managenent did not followthe policy they had set
out. M. Mnriquez volunteered to explain the worker's conplaint to their
forewoman and the | abor coordinator. Ms. Mendez brushed off M. Manriquez
when he call ed her on Sunday to tell her that the workers had a probl emt hat
he w shed to di scuss wth nanagenent, nor did she inquire into the nature of
the problem Wen Manriquez repeated his request, for Ms. Mendez to call the
| abor coordinator or the farmnanager the foll ow ng norning, Ms. Mendez agai n

denied this re-
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quest. She did not call in the |abor coordinator until Mnriquez and the
ot her workers who disputed the necessity or desirability of the one-person-
one-row rule, challenged the rule by violating it, thereby attracting the
attention they had been seeking fromthe nanagenent.

At this point, the forewoman and | abor coordi nator,
rat her than approaching the workers in a conciliatory attenpt to di scuss and
resol ve the conplaint as the workers had originally requested, treated the
workers act of refusing conpliance wth a rule they disputed as an infraction
of conpany policy subjecting themto discipline.

Vérning notices were issued and distributed to the
conpl ai nants the followng norning telling the workers they woul d be suspended
and/or fired if they continued to violate the conpany rule. The workers were
being told, in effect, that their conplaint about the rule was not subject to
di scussion, and that they risked | oosing their jobs if they did not acqui esce
infollowng the chal |l enged rul e.

5. Vdrnings, Deficiency Notices and Suspensi on.

O Tuesday, February 5, deficiency notices worded by
Cartwight were issued to nost of the conpl ai nants by Marcelina Mendez, with a
warning that their continued di sobeyance of the rule could result in their
dismssal. Mrtha Rodriquez was not issued a deficiency notice because,
according to Mendez, Rodriquez had not violated the rule, although Rodriquez
cl ai red she had. The workers continued to prune in their custonary nanner
protesting the unfairness of the rule as they sawit.

Second and third notices were issued to the conpl ai nants on
VWdnesday by Mendez and then Cartwight. (RT Il, 32). A discussion between
Cartwight and the workers fol |l owed, during which Cart-
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wight warned the crewthat they woul d i ncur puni shnent but not be fired
for disobeying the rule. (RT I, 98).

Lorenzo Gal van and Daniel Soto testified that they
argued wth Gartwight, telling himthe rule was unfair and discrimnatory.
(RT I, 95-99). According to Galvan, Cartwight responded that he was the
conpany and he nade the laws. (RT |, 98).

The fol low ng norni ng, Thursday, Cartwight suspended
conpl ai nants for three days for violation of the one-person-one-row rule. (RT
[, 99). Mendez stated that Martha Rodriquez was given a third warning, but
not suspended. (RT |1, 34).

Testi nony from Mendez and anot her crew super vi sor,

Antoni 0 Minoz, indicate that warning notices were i ssued on two ot her

occasi ons to crew nenbers who had vi ol ated conpany policy. However, in both
I nstances warni ng notices issued only after nunerous oral warnings and
attenpted reconciliation wth the workers.

The Manriquez' refused to work on Saturdays contrary to
conpany rules. They mssed five consecutive Saturdays of work and were tal ked
to nunerous tines about not mssing work before a warning notice was i ssued.
(RT 11, 51). They incurred no suspension or other punishnent for their
acti ons.

Christina and Georgi 0 Hernandez, workers in Antoni o Minoz' s
crew violated the one-person-one-row policy. They were given several oral
warni ngs agai nst violating the rule fromMinoz over several days before
Cartwight was called. According to Minoz, Cartwight came to the fields,
tal ked congenially wth the Hernandez's and got themto agree to work
separately before he wote out and i ssued a warning notice to themon

February 7, the day after Mendez's crew
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had been suspended. They were never puni shed or warned further.

F del Medrano Mendi na, a non-uni on worker in Minoz's crew
also testified that he viol ated the one-person-one-row pruning rul e but was
never reprinmanded or given a warning notice. (RT I, 153). Minoz testified that
to his know edge Medi na never viol ated the poli cy.

F. Lay-off of February 25.

The conpl ainants returned to work after their three
days suspension. Shortly afterward Cartwight announced that nost of the
crews woul d be laid off except for two snall clean-up crews with nore
seniority, and that those laid off woul d be called back to work according to
their seniority. (RT 1, 106,107). Cartwight testified that seniority cal
back was conpany policy except when special skills were required. (RT I, 31).

Mendez' s crew including conplai nants, were laid of f
on February 25 with assurances by Gartwight that they woul d be cal | ed back
based on seniority. (RT I, 106). Several days later Lorenzo Galvan, his wfe,
the Manriquez's and the Soto's returned to pick up their pay checks. They
noticed that nore than two crews were working and sone of the workers had | ess
seniority than conpl ai nants and sone were new workers. Wen they returned to
the office and all eight conplainants protested this fact to M. Gartwight on
the follow ng day he admtted that | ess senior workers were still working but
said he coul d not stop those who were working since they had not finished
their seasonal work. (RT I, 107; RT 111, 120).

Gl van then requested a copy of the seniority list. (GC
Exhibit 2). Gartwight refused hi mand Martha Rodri quez when she cal | ed

-18-



the next day wth the sane request. Cartwight testified that he told both
they could ook at the lists inthe office. (RT IIl, 120).

M. Cartwight testified that to his know edge custonarily at
the end of pruning season several clean-up crews would renain to finish up
rows and bl ocks that were inconplete. He stated that he chose to keep whol e
crews together working in areas where they had previously been working and
this nay have resulted in sone | ess senior workers continuing after the
February 25 | ay-off.

n cross-examnation, M. Cartwight admtted that
sone of the clean-up crews had nenbers fromseveral different pruning crews
and that they worked in the sane bl ock that Mendez's crew had been working in
prior to the lay-off. (RT I, 136-137).

In addition, Lorenzo Gal van testified that there had been no such | ay-of f
the previous year. Wien the crews conpl eted pruni ng grapes, they pruned
pi stachi os and suckered the vines until the end of May. (RT I, I11}. G Gl
Back.

The pruni ng season ended March 10, 1980. (RT 111, 95).

Lay-offs began on February 25. Wrkers were called back for clean-up, tying,
preharvesting and ot her vineyard work between February 26 and the end of
April, 1980. (RT 1, 19). M. CGartwight explained that the TAP cal | back

policy is to tel ephone the next nane on the list three tines. |If that person

still has not been reached after the third call and the Personnel Depart nment
has reason to believe that the worker is still inthe area, a letter wll be
sent inviting himher back to work. (RT I'll, 95). |If the worker refuses the

offer of work, his or her nane renmains on the seniority list. New applicants

are hired only
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after the seniority list is exhausted. |bid.

Gettel Kendall, TAP Enpl oyee Rel ati on Goordi nat or
testified that she called back workers in March and April, 1980, except for
the first week of April when she was on vacati on and Juan DeLeon, the
Assi stant Personnel Manager, filled in for her. (RT 111, 3-4). To determne
who to begin calling, Kendall testified that she woul d conpare tine sheets of
those presently working to the seniority list and call the next nane on the
list. (RT 111, 12). She does not keep records of who she cal |l ed unl ess work
was refused. (RT 111, 20).

M. Kendal | testified that she called back Sanuel and
Juana Manriquez on March 20 to prune wal nut trees. (RT Il1, 4-5). According
to Ms. Kendall, she called themthat day because they were the next on the
list who were not working. Both refused. M. Mnriquez told her he had a bad
back and could not do that type of work. Ms. Mnriquez said she never did
that type of work. M. Kendall wote notes to herself nenorializing her phone
conversation wth the Manriquez that were admtted into evi dence w t hout
objection. (RT 111, 5-6).

h March 20 or 21, (her testinony is unclear as to exact
dates) Ms. Kendall called the Rodriquez', (RT Ill, 6-8), to join the crew
pruning wal nut trees formng on March 24. She spoke wth Tonas Rodri quez, who
asked her to give hima day to think about it. (RT 111, 7). The next day,
Friday, M. Rodriquez called Ms. Kendall back and tol d her that he and Martha
woul d work, but that his wfe was sick and woul d be unabl e to cone to work.

Juan Deleon testified that he called Lorenzo Galvan on
April 3rd, to return to work on April 4th. (RT 111, 27). According to
DeLeon, Galvan told himhe could not return on the 4th or 5th, but
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could return on April 7th. Ibid. Then DelLeon told Gal van, he would cal | back
later and did call Gilvan's hone on Sunday, April 6th. Gal van was not at hone
and DelLeon clains he talked wth G van's son, who he estinmated to be 11 or 12
years old, and | eft a nessage that Gal van shoul d report to work on Monday the
7th. (RT 111, 27, 30).

A nenorandumw itten by DeLeon and dated April 7,
1980, summarizing his conversation wth Galvan on April 3rd, the nessage | eft
on the 6th and Galvan's failure to report to work on the 7th was admtted into
evi dence as Respondent's Exhibit C

Lorenzo Gal van clains he was not cal |l ed back until he
received a letter on April 19th or 20th to report to work on the 22nd. (RT I,
110). Further, he denied ever receiving a phone call fromDe Leon or having a
conversation wth himabout returning to work inearly April. (RT 1V, 101-
102).

Felicitas Galvan testified that to her know edge Juan DelLeon
had not called or |left a nessage about returning to work in early April. (RT

IV, 65-67). Rafael Galvan, the Galvan's el even year old son testified that he

had never received a phone call fromthe conpany. (RT IV, 78-81).

Il
ANALYS S and GONCLUSI ONS GF LAW

The conpl aint, as anended, alleges that TAP Sinposition of the one-
per son-one-row rul e, the subsequent suspension of conpl ainants for di sobeyi ng
the rule, the early lay-off and failure to tinely rehire conpl ai nants
constitutes a violation of conplainants 81153(a) and (c) rights in that these

acts constituted retaliation for concerted uni on
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activity.

General Gounsel through testinony drew a picture of the relationship
of the new personnel nanager to conpl ai nants as it evol ved over the 1979- 1980
pruni ng season as one of increasing tension, aninosity, threats and acts of
reprisal for concerted activity by the personnel nanager acting on behal f of
t he conpany, agai nst conpl ai nants.

Respondent portrayed the season as attenpts by a new personnel nanager
to acclimate hinsel f to a new conpany and new workers by revising ol d policies
and i ntroduci ng new rul es and net hods that he thought woul d nake the work
safer and nore efficient.

| found Gartwight's testinony, though articulate, to be very evasive
and | did not feel he was telling the whole story. | find his testinony to be
| ess than credibl e.

The el enent of proof to establish a prima facie case of discrimnatory
suspensi on or discharge and discrimnatory refusal to re-hire in violation of
881153(a) and (c) are basically the sane. See Akinoto Nursery 3 ALRB No. 73,
Ron Nunn Farns 4 ALRB No. 34, Golden Valley Farming, 4 ALRB No. 79. The

burden of persuasion is on the General (ounsel to prove by a preponderance of
the evidence that the enpl oyee was engaged i n protected activity, that the
Enpl oyer had know edge of enpl oyee's protected activity and that there was
sone connection or causal relation between the di scharge and the protected

activity. Jackson and Perkins Rose ., 5 ALRB No. 20.

Wth regard to discrimnatory failure to recall a laid-off
enpl oyee when work becane available, the General Counsel nust al so prove

that the Respondent had a policy of rehiring forner enpl oyees
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as work becane available. Prohoroff Poultry Farns, 5 ALRB Nb. 9

(nce General ounsel's burden has been net, the burden of proof shifts
to Respondent who nust produce a valid business justification for the
di scharge since the "real" reason for the termnation is wthin its excl usive

know edge. Arnaudo Bros., Inc., 3 ALRB No. 78. The exi stence of i ndependent

grounds for discharge does not preclude a finding of union aninus, Tex-Cal
Land Mymt., 3 ALRB No. 49, as where the business justification offered is
pretextual. Hghland Ranch & San A enente Ranch, Ltd., 5 AARB No. 54. In

addi tion, the Enpl oyer's know edge of the enpl oyee's Uhion affiliation or

concerted activity nay be inferred fromthe record as a whole, i.e., the

timng of events, surroundi ng circunstances and Enpl oyer' s unconvi nci ng

justification. S Kuranura Inc., 3 ALRB No. 49, ASHNE Farns, 3 ALRB Nb. 53.
A Inposition of (ne-Person-e-Row Rul e.

The conplaint alleges, and General Counsel has proven that this
rule was inposed in the mddl e of the pruning season to harass the Uhion
activists anong the workers and to retaliate for prior concerted activity,
i.e., the wage protest of Decenber 11.

The facts support this allegation. The rule had a negative
effect on working conditions; increasing the burden on the wonen and possi bly
causing the workers loss of pay. Fomthe first encounter between Robin
Cartwight and Marcelina Mendez' crew there was dispute and tension wth
Cartwight intinmating reprisals for Lhion activism Gartwight's conduct on
Decenbber 11, granting all the protesting crews but Mendez's crew an on the

spot raise, is suspicious initself.
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Cartwight clains that he was unaware of the conpl ai nant's Uhi on
adherence until he prepared for this hearing in April, 1980. The wtness's
evasi ve deneanor and surroundi ng circunstances do not support his clai mof
ignorance. Additionally, Cartwight had extensive discussions wth his
enpl oyers prior to being hired.

Cartwight admtted he was aware of Uhion organi zing attenpts during
the 1979-80 season. In his introductory speech on Decenber 4, 1979
Cartwight warned that any "l eaders" woul d be found and di scharged. During his
confrontation wth the wage protestors on Decenber 11, workers threatened to
bring inthe Lhion. He had | ong discussions wth the farmgenera nanager,
John Wods, prior to the start of the season about his job duties and farm
| abor conditions. n February 2, Martha Rodriquez confronted Cartwight wth
the assertion that he would have to deal wth the Uhion. In addition, the
conplainant's Whfair Labor Practice charge was filed and nailed to TAP in md-
February.

For the above reasons, the fact that the conpl ai nants were wel | - known
Lhion activists and all but Felicitas Gal van, had previously filed charges
wth the ALRB agai nst TAP and benefited froma settlenent as a result of those
charges; and Cartwight's evasive testinony characterized by crucial nenory
| apses, | believe that Cartwight was aware that nenbers of Mendez' crew were
Lhi on supporters, that he harbored aninosity toward the Lhion and that his
actions in inposing the one-person-one-row rule and his treatnent of
conpl ainants for their failure to conply wth the rule, at least in part, were
noti vated by Uhion hostility and retaliation for conplai nant's agressive

assertion of their rights.
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The one-person-one-row rule was relied on to unlawful |y di scharge the
enpl oyees in question to the extent, at |east, that its specialized
enforcenent constituted unl anful discrimnation. The Respondent created and
enforced this rule to single out Uhion adherents. The safety and quality
control reasons put forth for the rules' existence are a sham Therefore |
find themto be an unlawful neans of retaliating agai nst enpl oyees' protected
activity. See Lhinasso, Inc., 196 NLRB 400, 402-403 (1972); WI son
Manuf acturing Go., 197 NLRB 322, 325-326 (1972). | believe, these rules were

prepared as a nmeans of controlling enpl oyees and givi ng the Respondent sone
"official" bases for getting rid of enpl oyees who denonstrated support for the
UFW

B. Threatened Terminations, Vérning Notices, Suspensions and Lay-
of fs.

Dscrimnatory intent when di scharging an enpl oyee is "nornal |y

supportabl e only by the circunstances and circunstantial evidence."
Anal gamated d ot hi ng Workers of Anerica, AFL-QOv. N.RB 302 F. 2d 186, 190
(CADGC 1962), citing NNRBv. Link-Belt (., 311 US 584, 597, 602, 61S
Q. 358, 85 L.Ed. 368 (1941). Reasonabl e inferences nay be drawn fromthe

establ i shed facts in order to ascertain the enployer's true notive. Even
though there is evidence to support a justifiable ground for the discharge, a
viol ation may neverthel ess be found where the Uhion activity is the noving
cause behi nd the di scharge or where the enpl oyee woul d not have been fired
"but for" his/her Lhion activities. Even where the anti-Uhion notive is not
the domnant notive but nay be so small as "the last straw which breaks the

canel ' s
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back", a violation has been established. NRBv. Witfield Pickle Go., 374
F.2d 576, 582, 64 LRRM 2656 (5th dr. 1967).

The M.RB has found di scharges or |ay-offs to be discrimnatory where:
The Enpl oyer gives "shifting reasons" for the discharge, indicating "nere
pretenses” for an anti-Uhion cause, Federal Mbgul Corp., Serling Al umnum Co.

ODv. v. NNRB 391 F. 2d 713, 67 LRRM 2686 (8th dr. 1968); no reason i s gi ven

at the tine of discharge and no warning i s gi ven about objecti onabl e behavi or,
NLRB v. Tepper, 297 F.2d 280, 49 LRRM 2258 (10th Ar. 1961); there is prior

tol erance of conduct which the Enpl oyer relies on to justify the di scharge

after Unhion activity has begun, NLRB v. Princeton Inn Go., 424 F.2d 264, 73

LRRM 3002 (3rd dr. 1970); a nore experienced worker who has participated in

Lhion activities is fired rather than a | ess experienced worker, Federal Mbgul

Gorp., Seling AumnumG. DOv. v. NLRB supra.

The evi dence bearing upon the discrimnatory |lay-off and conti nued
| ay-offs of the conplainants is substantial. They were laid off because of
"lack of work", yet other enpl oyees who were not laid off had | ess experi ence
and seniority than they, in spite of the professed conpany policy of |aying
of f enpl oyees with the | east experience first. As previously discussed there
is substantial evidence to support a concl usion that Respondent knew about the
conpl ai nants Lhion activities.

Gonsidering the timng of the events, and circunstances surroundi ng
them together wth the unconvincing justifications offered by Respondents for
the lay-offs, | conclude that the greater probability of trust lies wth a
finding that Respondent knew of the conplainant's Lhion activities. To

concl ude that the suspensions and | ay-offs were
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not notivated, at |east in substantial part, by a desire to di scourage Lhion
activity defies | ogic and common sense.
| find, therefore, that Respondents violated Action 1153(c) of The

Act when the conpl ai nants were suspended and | ai d-of f.

11
REMEDY

Havi ng found that Respondent engaged in certain unfair |abor practices
w thin the neaning of Sections 1153(a) and (c) of The Act, | shall recomend
that it cease and desist therefromand take certain affirnative actions
designed to effectuate the policies of The Act.

Havi ng found that Respondent unlawful ly institute a one-person-one-row
pruning rule, | shall recormend that Respondent rescind the rul e and no | onger
attenpt to enforce this rule.

Havi ng found that Respondent threatened termnation by is-suring
unj ustified warning notices to Daniel Soto, Maria Socorro Soto, Lorenzo
Gl van, Tonmas Rodriquez, Miria |sabel Rodriquez, Martha Rodriquez, Samuel
Manri quez, and Juana Manriquez because of their support and activities on
behal f of the UFWand that Respondent suspended Daniel Soto, Mria Socorro
Soto, Lorenzo Gal van, Tomas Rodriquez, Maria |sabel Rodriquez, Martha
Rodri quez, Sanuel Manriquez, and Juana Manriquez for three days because of
their support and activities on behal f of the UPWand that Respondent |aid of f
and continued to lay off Daniel Soto, Maria Socorro Soto, Lorenzo Gal van,

Tomas Rodriquez, Martha Rodriquez, Sanuel Manriquez and Juana Manri quez
because of their support and activities on behal f of UFW conduct which
strikes at the very heart and policies of The Act, | recommend t hat

Respondent
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be ordered to cease and desist frominfringi ng i n any nanner upon the
rights guaranteed to enpl oyees by Section 1152 of The Act.

In order to fully renedy Respondent’s unl awful conduct, | al so
recormend that certain affirnative steps be taken, as follows: first,
Respondent nust publ i sh and nake known to its enpl oyees that it has viol ated
The Act and that it has been ordered not to engage in future viol ations of The
Act. Attached to this Decision is a Notice of Respondent's unl awful conduct
and promses for the future.

| have determined that the follow ng notice is necessary and
appropri at e:

1. The Notice to Enpl oyees, translated into English and Spani sh, wth
the approval of the Regional Drector, shall be nailed to all enpl oyees of the
Respondent enpl oyed in February, 1980, and the tine such Notice is nailed, to
such enpl oyees who are no | onger enpl oyed by Respondent. The Notices are to
be mailed to the enpl oyees' |ast known addresses, or nore current addresses if
nade known to Respondent. The turnover in enpl oyees and the inportance of
fully informng farmworkers of their rights nake nailing the Notice an ap-
propriate neans of publication. See Valley Farns and Rose J. Farns, 2 ALRB
No. 41 (1976).

2. For all current enpl oyees, and for those hired by the Respondent
for six nmonths followng its initia conpliance wth this Decision and Q der,
Respondent, through one or nore of its nanagenent officials, is to give by
hand to such enpl oyees the attached Notice, appropriately translated into the
particul ar enpl oyees' language. In this connection, Respondent's
representative is to i nformsuch enpl oyees that it is inportant to understand

the Nbtice and to offer to
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read the Notice to any enpl oyee who so desires, in the enpl oyee' s desired

| anguage. This neans of publication is appropriate to fully advise current
and future enpl oyees of their rights, and is calculated to signify the
authority of the | aw which protects the enpl oyees.

3. For the sane six-nonth period, as noted above, Respondent is to
post the Notice in one or nore promnent places inits fields, in any area
frequented by enpl oyees or where other notices are posted by Respondent.

A though to sone extent this posting-results in a duplication of publication,
the posting will serve as a reminder to enpl oyees in regard to the
Respondent' s past violations and a continued assurance as to the enpl oyees'
full protection.

Havi ng found that Respondent unl awful |y suspended and/or | aid-off
seven workers and refused to reenpl oy sone of them | recomend that
Respondent be ordered to offer such enpl oyees i mmedi ate and ful | reinstat enent
totheir fornmer or equivalent positions. And, |I further recommend t hat
Respondent nmake whol e such enpl oyees by paynent to themof a sumof noney
equal to the wages they each woul d have earned fromthe dates of their
respective suspensions and/or protracted |ay-offs to the dates on whi ch they
were each reinstated or offered reinstatenent, |ess their respective net
earnings, together wth interest thereon at the rate of 7%per annum such
back pay to be conputed in accordance with the formula used in F. W VWodwort h
(., 90 NLRB 289; and Isis P unbing and Heating ., 133 NLRB 716.
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GROR

Respondent, its officers, agents, and representati ves,
shal | :

1. QGease and desist from

(a) Inany manner interfering wth, restraining
and coerci ng enpl oyees in the exercise of their right to self-organization, to
form join, or assist |abor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or to refrain fromany and all such activities, except to the
extent that such right may be affected by an agreenent the type of which is
aut hori zed by Section 1153(c) of the Act.

(b) D scouragi ng nenbership of any of its enpl oyees
inthe UFW or any other |abor organization, by unlawful |y di scharging,
laying off, refusing to hire, or in any other manner discrimnating
against individuals inregard to their hire or tenure of enpl oynent, or
any termor condition of enpl oynent, except as authorized by Section
1153(c) of the Act.

c. Enforcing its invalid one-person-per-rowrule, or
fromeffectuating work rules drafted as a result of the UPW's supporters
efforts to engage in protected activity.

2. Take the followng affirmative action:

(a) dfer to the conplainants i medi ate and ful
reinstatenent to their forner or equival ent jobs, wthout prejudice to
their seniority or other rights and privileges, and to nake themwhol e for
| osses they nay have suffered as a result of their suspension or continued

| ayof f, as nmore fully described in the section entitled,

-30-



"The Renedy."

(b) Preserve and nake available to the Board or
its agents, upon request, for examnation and copying al | payroll
records, social security paynent records, tine cards, personnel records
and reports, and other records necessary to anal yze the back pay due to
t he foregoi ng naned enpl oyees.

(c) Dstribute and post the attached Notice To
Enpl oyees in the manner set forth in the section entitled, "The Renedy." In
addi tion, the Respondent shall furnish the Regional Drector for the Region,
for his or her acceptance, copies of the Notice, accurately and appropriately
transl ated, and such proof as requested by the Regional Drector, or agent,
that the Notice has been distributed and nade known in the required nmanner.

(d) Make available to the UFWsufficient space on
a bulletin board or boards and provide to the UFWthe names and addresses of
enpl oyees, all as set forth nore fully in the section entitled, "The Renedy."

(e) Alowthe UIFWto have its representatives neet
and talk with enpl oyees at its fields, under the terns and conditions of the
Board' s current Access Regul ation, for a period of two nonths fromthe tine
that Respondent initially conplies with this Decision and Qder.

(f) Notify the Regional Drector of the Regi onal
dfice wthin 20 days fromrecei pt of a copy of this Decision and Oder of
steps the Respondent has taken to conply therewith and to continue
reporting periodically thereafter until full conpliance is achieved.

DATED July 15, 1981

AR GLTURAL LABCR RELATI ONS BOARD

B = ), A

[EONGRD M TILLEM
Admnistrati ve Law G fi cer
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NOT CE TO BMPLOYEES

After a hearing in which all parties presented
evidence, an Admnistrative Law Gficer of the Agricultural Labor Rel ations
Board has found that we have engaged in violations of the Agricultural Labor
Rel ations Act, and has ordered us to notify all persons comng to work for us
in the next harvest season that we will renedy those violations, and we w ||
respect the rights of all our enployees in the future. Therefore, we are now
telling each of you that,

(&) Ve wll reinstate DAN EL SOTQ MAR A SOOCRRO SOIQ
LCRAENZO GALVAN TAWAS RODR QUEZ, MARTHA RODR QUEZ,
SAMUEL MANR QLEZ and JUANA MANRIQUEZ to their forner
j obs and gi ve each and every one of themback pay for
any | osses each and every one of themhad while each
one was of f work.

(b) Ve wll not promul gate or enforce any work rul es which
are designed to di scourage protected union activities
by our enpl oyees.

(c) A1l our enployees are free to support, becone or remnain
nenbers of the Lhited FarmVWrkers of Anerica, or any
other |abor organi zation. Qur enpl oyees may wear uni on
buttons or pass out and sign union authorization cards
or engage in other organizational efforts including
passing out literature or talking to their fellow
enpl oyees about any union of their own choice provi ded

that this is not done at tines or in a nanner



which wll interfere wth their doing the job for which
they were hired. V¢ wll not discharge, lay off, or in
any nmanner interfere wth the rights of our enpl oyees to
engage in these and other activities which are

guar anteed themby the Agricultural Labor Relations Act.

DATED.

TEJON ACR AULTURAL PARTNERS

(title)

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI REMOVE CR MUTT LATE
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