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DEQ S ON AND CRDER
Oh May 21, 1983, Administrative Law Gficer (ALO Robert LeProhn

i ssued the attached Decision in this proceeding. Thereafter, Respondent Lu-
Bte Farns, Inc. tinely filed exceptions and a supporting brief, and General
Qounsel and the Wnhited FarmVWrkers of Anerica, AFL-AQ O (UFWor Uhion) each
tinely filed a reply brief.

Pursuant to the provisions of Labor Gode section 1146,1] t he
Agricultural Labor Relations Board (Board) has delegated its authority in this
natter to a three-nenber panel .

The Board has considered the record and the ALOs Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and conclusions of the ALQ as nodified herein, and to adopt his
recommended QO der, wth nodifications.

VW affirmthe ALO s concl usions that Respondent viol ated section
1153 (e) and (a) of the Agricultural Labor Relations Act

yAlI section references herein are to the Gali forni a Labor GCode unl ess
ot herw se not ed.



(Act or ALRA) by unilaterally increasing the wages of its tractor drivers,
irrigators, and |l ettuce weeders and thinners, by unilaterally increasing its
| ettuce harvest piece rate, and by unilaterally reinstituting its prior
practice of giving pay advances during its 1979-80 | ettuce harvest.

However, we reverse the ALOs concl usion that Respondent viol ated
section 1153(e) and (a) in QGctober 1979, by instituti ng a new system of
nachi ne harvesting honeydew nel ons, wthout prior notice to or bargaining wth
the UFWabout that change. Applying the standards we set forthin Q P.
Mirphy Produce Go., Inc. (Nov. 3, 1981) 7 ALRB Nb. 37, the ALOfound t hat

Respondent ' s deci sion to automate or nechani ze its nel on harvest was a

nandat ory subj ect of bargaining. Ve find, however, that Respondent was not
required to bargain over its decision to use the nel on harvesting nmachi nes,
since General Qounsel failed to establish that the introduction of the

nachi nes reduced the anmount of bargai ning unit work or caused workers to be
di spl aced. (Joe Maggi o, Inc., Vessey & Gonpany, Inc., & Golace Brothers, Inc.
(Cct. 7, 1982) 8 ALRB Nb. 72.)

In Joe Maggi o, an enployer instituted a | ettuce wap operation
w thout giving the union notice or an opportunity to bargai n about the
change. Prior to inplenentation of the new operation, the workers cut the
| ettuce by hand and packed it in boxes pl aced between the rows, and they
were paid by the box. After the nachi nes were introduced, the enpl oyees
continued to cut the lettuce by hand, and then placed it on a conveyor belt
which carried the lettuce to a nachi ne where it was wapped and packed by

anot her group of enpl oyees. Both the cutters and the
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nachi ne workers were paid an hourly wage. V& held that the enpl oyer's

deci sion to use the new | ettuce wap nachi nes was not a nandatory subj ect of
bar gai ni ng, based on our interpretation of the Suprene Gourt's decision in
Frst National Mintenance Gorp. v. NLRB (1981) 452 U S 666 [107 LRRM 2705] .

A though the | ettuce wap nachi nes changed the character of the harvest
substantially, they did not displace workers or reduce the anount of work to

be perfornmed. V¢ noted, however, that the effect of the changed operation on

enpl oyees' wages, hours, and working conditions was a mandatory subject of
bar gai ni ng.

The introduction of |ettuce nmachines in Joe Maggio is quite simlar
to the type of nechanization that occurred i n Respondent's nel on harvest in
the instant natter. The nelons, like the lettuce, continued to be cut by
hand. The only change caused by the use of the machi nes was that the workers,
rather than loading the nelons directly onto a truck for transport, picked up
the nelons in the field and pl aced themon a conveyor belt |eading to a truck.
There is no evidence that the introduction of the nel on harvesting nachi nes
reduced the anount of bargaining unit work or caused workers to be di spl aced.

Therefore, pursuant to the interpretation of Frst National Mintenance Corp.

we set forth in Joe Maggio, we find that Respondent did not have a duty to
bargain over its decision to use, or its inplenentation-of, the nelon
nachi nes.
The new nachi nes did, however, change the character of the
harvesti ng work, and caused Respondent to adopt a new wage system Respondent

therefore had a duty to bargain, on request,

8 ALRB Nb. 91 3.



over the effects on enpl oyees of its decision to use, and its use of, the

nel on harvesting machi nes, and we concl ude that Respondent viol ated section
1153(e) and (a) of the Act by failing to notify the Uhion of the change and
thereby to give the Uhion an opportunity to request bargai ning about the
effects of the unilateral change on the wages, hours, and worki ng conditions
of its enployees. (Hghland Ranch and San d enente Ranch, Ltd. (Aug. 16, 1979)
5 ALRB No. 54; Joe Maggie, supra, 8 ALRB Nb. 72.) Respondent's Defense —

Srike Mol ence

VW affirmthe ALOs rejection of Respondent’'s defense that it
had no duty to bargain wth the UPWduring the period of tine in which it
I npl enented the af oresai d uni |l ateral changes because it had good cause to
bel i eve that the UFWwas no | onger the representative of a mgjority of its
enpl oyees.gl Respondent based that argunent on increased enpl oyee turnover
resulting fromthe strike and on its contention that strike viol ence
agai nst the repl acenent workers caused themto w thdraw any support they
nmay have had for the Uhion.

In Nsh Noroian Farns (Mar. 25, 1982) 8 ALRB No. 25, we held

that, just as the means by which a union wll be recogni zed under the ALRA

I's through wnning a secret ball ot

Z/V\.é also affirmthe ALOs rejection of Respondent's renai ning
defenses. Respondent cannot justify the unilateral changes it inplenented
based on the inpasse declared by a group of enpl oyers, includi ng Respondent,
in Admral Packing Conpany, et al (Dec. 14, 1981) 7 ALRB Nb. 43, since we
found in that case that no bona fide inpasse existed. Respondent has al so
failed to prove that the changes were based on its past practice (see Joe
Maggi o, supra, 8 ALRB No. 72; J. R Norton Gonpany (Cct. 13, 1982) 8 ALRB No.
Klg), _ o; that they were required because of busi ness necessity (see Joe

ggi e) .
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el ection and being certified by the Board, w thdrawal or termnation of
recogni tion nust be left to the el ection process:

Qce aunion is certified, it and the enpl oyer should be able to
bargai n unhi ndered by real or imagined fluctuations in the
percent age of support anong enpl oyees in the bargaining unit....
In addition, a "certified until decertified' rule is easier to
admnister. The duty to bargain to contract or a bona fide

i npasse w Il not hinge on the percentage of support anong the
enpl oyees in the work force, which could fluctuate widely in a
short tine period, or on whether soneone's belief in a |oss of
maj ority support is held in good faith or bad faith. (N sh
Noroian Farnms, supra, 8 ALRB No. 25 at p. 15.)

Ohce a union has been certified, it remains the excl usive
col l ective bargaining representative of the enployees in the unit until it is
decertified or arival unionis certified, or until the union becomes defunct
or disclains interest in continuing to represent the unit enpl oyees, none of
whi ch events occurred inthis matter. Therefore, as the ALOcorrectly found,
Respondent's duty to bargain with the UFWconti nued throughout the strike,
since that duty had not been termnated by any Board certification or decerti-
fication or any other change in the certified union' s stat us.§/

From February 28, 1979, when Respondent and ot her growers invol ved
i n group bargai ning decl ared i npasse (Admral Packing, supra, 7 ALRB No. 43),
to Gctober 30, 1979, there were no

§/As the ALOnoted, the strike viol ence established by uncontroverted
testinony at the hearing was not so w despread or so grave as to relieve
Respondent of its duty to bargain. (Admral Packing, supra, 7 ALRB No. 43;
Lhi on Naci onal de Trabaj adores (1975) 219 NLRB 862 [90 LRRM
1023].)Furthernore, there i s no evidence that Respondent based its refusal to
neet on strike related viol ence, and we have found that the strike was
prol onged by Respondent's unl awful bargai ning conduct. (Admral Packing,
supra; NLRB v. Ranmona' s Mexi can Food Products, Inc. (9th dr.1975) 531 F. 2d
390 [92 LRRM 2611] .)
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negoti ati ons between Respondent and the UFW (On Septenber 26, 1979,
Respondent notified the UPWof its intention to rai se wages to the |evel
proposed by the enpl oyer group in the February 21, 1979, negotiations neeti ng.
h ctober 30, 1979, the parties net at the UFWs request, and the Lhion's
representative requested crop and acreage infornation and asked Respondent
whether it intended to rehire the striking seniority V\orkers.ﬂ/ The Uhion al so
nodified its nedical plan proposal, and asked Respondent to submt anot her
proposal on that subject. To the date the hearing in this matter began
(Novenber 4, 1980), there had been no further contact between Respondent and
the UFW Based on the record as a whole, we affirmthe ALOs concl usi on t hat
Respondent viol ated section 1153(e) and (a) by instituting unilateral changes
inits enpl oyees' wages and working conditions. In addition, as the record

di scl oses no change in the acts and conduct of Respondent which we found to be

unlawful in Admral Packing, we conclude that Respondent viol ated section 1153

(e) and (a) by its continuing refusal to bargain in good faith with the Union.
The Makewhol e Renedy

As part of his proposed renedy, the ALOrecommended that Respondent
be ordered to nake its enpl oyees whol e for the economc | osses they suffered
as aresult of Respondent’'s failure and refusal to bargain in good faith.
Respondent excepts to inposition of the makewhol e renedy, arguing that it has

the right to naintain

Yn Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB Nb. 55, we concl uded
that Respondent herein discrimnatorily refused to rehire strikers who
had nade witten unconditional offers to return to work.

8 ALRB Nb. 91 6.



a reasonabl e, good faith position, wthout risk of liability for nmakewhol e, in
order to protect its enpl oyees' free choi ce.

InJ. R Norton . v. Agricultural Labor Relations Bd.
(1979) 26 Cal.3d 1, the Suprene Gourt hel d that section 1160.3 of the Act does

not authorize the Board to inpose the nmakewhol e renedy as a natter of course
in cases in which an enpl oyer has refused to bargain wth a union in order to
obtain judicial reviewof the Board s certification of that union. O renand

of the Norton case, we held that, in determning whet her the nakewhol e renedy

is appropriate in such technical refusal-to-bargai n cases, we shall determne,
on a case- by-case basis, whether the enpl oyer litigated in a reasonabl e good
faith belief that the el ection was conducted in a manner which did not fully
protect enpl oyees' rights, or that msconduct occurred which tended to af fect
the outcone of the election. (J. R Norton Gonpany (May 30, 1980) 6 ALRB Nb.

26.) In subsequent technical refusal-to-bargain cases, we held that we woul d
eval uat e the reasonabl eness of the enployer's litigation posture, and
determne whether it acted in good faith, on a case-by-case basis and only in
situations presenting a question as to whether enpl oyees' free choice in the
el ection had been inpaired. Accordingly, we declined to apply a Norton

anal ysi s, and awarded nakewhol e: in AdamFarns (July 18, 1980) 6 ALRB No. 40,
wher e the enpl oyer refused to bargain while appeal ing our Decision that it had
violated the Act by hiring workers for the prinary purpose of having themvote
inan election; in Mntebello Rose Conpany (Jan. 22, 1982) 8 ALRB No. 3, where

the enpl oyer refused to bargain after expiration of the certification year in

order to test its
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interpretation of the statute; and in Hghland Ranch and San d enente Ranch,
Ltd. (Feb. 19, 1982) 8 ALRB No. 11, where the enpl oyer refused to bargain in

order to challenge the Board' s Decision finding that it was a successor
enpl oyer .

Respondent argues that the right of enpl oyees to freely choose their
bargai ning representative is a ngjor issue in the instant matter, since the
strike replacenents did not support the Uhion, and the Union no | onger
represented a ngjority of the enpl oyees. Respondent argues that, in order to

be consistent wth our Decision in Harry Carian Sales (Qct. 3, 1980) 6 ALRB

No. 55, the Board nust find that a union's certification can be termnated by

sonet hing ot her than a Board-conducted el ection. In Harry Carian, we hel d

that this Board has the power to inpose a bargaining order as an unfair | abor
practice renedy, even though the union did not wn a ngjority of the votes
cast inan election, if we find that the enpl oyer's w despread unfair
practices nade it inpossible to hold a fair and free el ection. Respondent
argues that a union, |like an enpl oyer, can act in such a coercive manner that
enpl oyees are unable to freely express their choi ce of a bargai ning represen-
tative, and the Board nust therefore recogni ze that, under sone circunstances,
an enpl oyer nmay lawfully w thdraw recognition froma certified bargai ni ng
representative absent a decertification or certification of a rival union.
Respondent argues that the Lhion acted in a viol ent and coercive nanner, which
interfered wth the enpl oyees' free choice, and nade a fair election

| npossi bl e.

Respondent ' s | egal argunent was settled by our N sh Noroian

Deci sion. However, we nust deternm ne whet her Respondent's
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refusal to bargain in this case was reasonable and in good faith and based on
its belief that the enpl oyees' free choice had been affected, to the extent
that inposition of the makewhol e renedy woul d be i nappropriate pursuant to the

Suprenme Gourt's J. R Norton decision. Respondent argued that its litigation

post ure was reasonabl e, since federal |abor |aw precedent allows an enpl oyer
to assert a good faith and reasonably grounded belief that the union no | onger
enj oys the support of a ngjority of the enpl oyees in the bargai ning unit
(Dayton Mdtels, Inc. (1974) 212 NLRB 553 [87 LRRM 1341]), and since this Board

isrequired to fol l ow applicable National Labor Rel ations Act precedents
(section 1148).

A though enpl oyee free choice is arguably at issue in this case, it
is clear that Respondent did not refuse to bargain in order to protect the
free choice of its enpl oyees, but instead based its refusal to bargain on the

al l eged i npasse in negotiations, which we described in our Admral Packing

Deci sion. Wen asked at the hearing why he did not notify the Uhion about the
wage i ncreases Respondent instituted in its enpl oyees' wages, B ll Daniell,
Respondent ' s president, testified that he did not notify the Uhion because his
attorneys told himthat there was an i npasse and that he coul d do anyt hing he
wanted to do. Athough Daniell testified that he was aware of sone strike

rel ated violence, there is no evidence that Daniell or any ot her
representative of Respondent ever asserted that the reason for Respondent's

refusal to bargain was strike violence or a belief that the Union had lost its
FITEEEEErrrrr
NNy
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najority status.§/

Based on the record as a whole, we find that Respondent refused to
bargai n based on its belief that the parties were at inpasse, a condition
which we found, in Admral Packing, supra, 7 ALRB No. 43, did not occur. As

that basis for refusing to bargain does not rai se an i ssue concerni ng enpl oyee
free choice, we shall adopt the ALOs recommendati on to award nakewhol e in
this case in order to renedy Respondent’'s refusal to bargain. o

Respondent al so excepted to the ALO s recommendation that it be
ordered to provide each new enpl oyee wth a copy of the Notice to Agricul tural
Enpl oyees during the 12 nonths foll ow ng the i ssuance of the Oder inthis
case. Respondent argues that this provision of the ALOs recommended O der is
punitive. Ve disagree. In other cases in which we have found that enpl oyers
viol ated section 1153(e) and (a) by refusing to bargain, or by engaging in
surface bargaining, wth their enpl oyees' certified bargaining representative,
we have ordered the enpl oyers to distribute the Notice to Agricul tural
Enpl oyees to al | new enpl oyees hired during the 12 nonths after the issuance

of our

S After the close of the hearing, but before the ALOs Decision issued, the
UFWfiled a notion to reopen the record in order to introduce the testinony of
WIlliamDaniell at another hearing invol ving Respondent. Respondent opposed
the notion, contending that the UFWfailed to establish that the evidence it
sought to introduce was previously unavail able. V& find it unnecessary to
rule on this notion or to reopen the record as the evidence the UFWsought to
i ntroduce woul d be cumul ati ve.

§/V\é note that the nakewhol e renedy ordered herein overl aps the renedi al
Qder in Admral Packing, which also applied to Respondent. Respondent's
enpl oyees w ll, of course, be nmade whol e only once for the | osses they
incurred as a result of Respondent’'s bad faith bargai ni ng.

8 ALRB Nb. 91 10.



Qders. (Q P. Mirphy Produce G., Inc. (Cct. 26, 1979) 5 ALRB No. 63;

Mont ebel | 0 Rose G., Inc./Munt Arbor Nurseries, Inc. (Cct. 29, 1979) 5 ALRB
No. 64, affd. Montebell o Rose Go. v. Agricultural Labor Rel ations Bd. (1981)
119 Gal . App. 3d 1; Admiral Packing, supra, 7 ALRB No. 43; Joe Maggie, supra, 8

ALRB No. 72.) Wen an enpl oyer refuses to engage in good faith bargaining wth
Its enpl oyees' certified bargaining representative, it is inportant that all
the enpl oyer's workers be nade aware that the enpl oyer is required by our Act
to bargain in good faith wth their chosen representative. V& seek to
encourage the participation of workers in the coll ective bargai ni ng process,
so that the proposal s nade in negotiations accurately reflect the views of the
enpl oyees. Ve find that, in order to effectuate that purpose and to fully
renedy Respondent's violation, it is appropriate to advi se new enpl oyees of
the Respondent’'s obligation to bargain wth the Uhion, and its past failure
and refusal to do so.

In this case, Respondent refused to bargain in good faith wth the
Lhion fromFebruary 21, 1979, until at |east Novenber 4, 1980, when the
hearing in this matter began. V& find that, in order to renedy the effects of
Respondent's unl awful refusal to bargain wth the Uhion for nore than twenty
nonths, it is appropriate to order, inter alia, that Respondent distribute the

attached Notice to all of the agricultural enployees it hires wthin the
LITTETEErrrri
NN NN NN
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12 nonths fol |l ow ng i ssuance of our Oder.z/

RER
By authority of Labor Code section 1160.3, the Agricul tural Labor
Rel ations Board (Board) hereby orders that Respondent Lu-Ete Farns, Inc., its
officers, agents, successors, and assigns, shall:
1. GCease and desi st from
(a) Failing or refusing to neet and bargain in good faith, on
request, wth the Uhited FarmWrkers of Amnerica, AFL-A O (UFW, as the
excl usi ve col | ective bargai ning representative of its agricultural enployees.
(b) UWilaterally changi ng the wages or any ot her
termor condition of enploynent of any of its agricultural enpl oyees, w thout
first notifying the UPWand affording it a reasonabl e opportunity to bargai n
W th respect to any such change.
(c) Failing or refusing to neet and bargain in good faith, on

request, wth the UPWconcerning the effect on its enpl oyees' wages, or any

other termor condition of their

a In Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB Nb. 55, we did not order
Respondent to distribute the Notice for 12 nonths fol | ow ng i ssuance of our
Q der because we found in that case that Respondent did not viol ate section
1153(e) and (a) by its general refusal to bargain, but did so by its failure
or refusal to provide the UFWw th requested infornation and by unilaterally
increasing its enpl oyees' wages. In the instant natter, in additionto
affirmng the ALOs conclusion that Respondent coomtted several per se
violations of section 1153(e) and (a), we have al so concl uded that Respondent
violated the Act by its continued refusal to bargain after the grower
bargai ni ng group of which its was a nenber decl ared an i npasse on February 28,
1979. (See Admral Packing, supra, 7 ALRB No. 43.) By ordering Respondent to
distribute the Notice for 12 nonths, we seek to renedy its | ong-standi ng
refusal to fulfill its obligation to neet and bargain in good faith wth the
Uhi on.
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enpl oynent, of Respondent's inplenmentation of a new nel on harvesting
oper at i on.

(d). Inany like or related nmanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Agricultural Labor Rel ations Act
(Act).

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:-

(a) UWon request, neet and bargain in good faith wth the UFW
as the certified exclusive collective bargaining representative of its
enpl oyees and enbody any under standi ng reached i n a signed agreenent.

(b) If the UPWso requests, rescind the unilateral changes
nade i n enpl oyees' wages after February 29, 1979, and thereafter bargain
collectively in good faith, on request, wth the UFWw th respect to such wage
I ncreases or change and any future wage i ncreases or other changes of its
enpl oyees' working conditions.

(c) If the UPWso requests, rescind the wage rates instituted
for its nelon harvesting nmachi ne workers and bargain col |l ectively in good
faith, on request, wth the UFWw th respect to such wage rates or any ot her
changes in enpl oyees' working conditions resulting fromRespondent' s
utilization of the nel on harvesting nachi nes.

(d) Make whole its present and forner agricul tural enpl oyees
for all |osses of pay and ot her economc | osses suffered by themas a result

of its failure and refusal to bargain in good
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faith wth the UAW such anmounts to be conputed in accordance wth established
Board precedents, plus interest thereon, conputed in accordance wth our
Decision and OQder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB No. 55, the

period of said obligation to extend fromFebruary 21, 1979, until Novenber 4,
1980, and from Novenber 5, 1980, until the date on whi ch Respondent conmences
good faith bargaining wth the UFPWwhich results in either a contract or a
bona fi de i npasse.

(e) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and ot herw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the nmakewhol e period and the
anounts of nmakewhol e and interest due under the terns of this Qder.

(f) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(g0 Miil copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enployees enpl oyed by Respondent at any tine during
the period fromJanuary 1979, until the date on which the said Notice is
nai | ed.

(h) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days, the

period(s) and place(s) of posting to be determned by
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the Regional Director, and exercise due care to repl ace any Notice whi ch has
been al tered, defaced, covered or renoved.

(i) Provide a copy of the attached Notice to each enpl oyee
hired by Respondent during the 12-nonth period follow ng the date of issuance
of this Oder.

(j) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tinme and property
at tine(s) and place (s) to be determned by the Regional ODrector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nmay have concerning the Notice or their rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer period.

(k) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

ITI1S FUIRTHER CROERED that the certification of the Lhited Farm
VWrkers of America, AFL-A Q as the exclusive collective bargai ni ng

representative of the agricultural enpl oyees
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of Lu-Ete Farns Inc. be, and it hereby is, extended for one year fromthe
date of issuance of this Oder.

Dated: Decenber 21, 1982

HERBERT A PERRY, Acting Chai rnan

ALFRED H SONG  Menber

JEROME R WALD E Menber
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro fice, the
General Qounsel of the Agricultural Labor Relations Board (Board) issued a
conpl aint which alleged that we, Lu-Ete Farns, Inc., had violated the | aw
After a hearing at which each side had an opportunity to present evidence, the
Board found that we did violate the law by failing and refusing to bargai n
wth the Lhited FarmWrkers of Anerica, AFL-AQ O (URW, our enpl oyees'

excl usi ve col | ective bargai ning representative, by changi ng wage rates and
reinstituting our forner policy of granting pay advances w thout giving the
UFWnotice or an opportunity to bargai n about such changes, and by i ntroducing
nel on harvesti ng nachi nes w t hout ?I ving the UFWnotice of that change or an
opportunity to bargai n about the effects of the change. The Board has told us
tdo post and publish this Notice. Ve wll do what the Board has ordered us to
0.

V¢ also want to tell you that the Agricul tural Labor Relations Act is alaw
that gives you and all other farmworkers in CGalifornia these rights:

To organi ze your sel ves;
To form join, or hel p unions;
To vote in a secret ballot election to deci de whether you want a union to
represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees and
certified by the Board,;
5. Todact together wth other workers to hel p and protect one anot her;
an
6. To decide not to do any of these things.

> whe

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you from
doing, any of the things |isted above.

VEE WLL NOT nake any changes in your wages, hours, or conditions of enpl oynent
wht hout notifying the UFWand bargai ning, on request, wth the UFWabout such
changes.

VEE WLL, if the UFWrequests, rescind any changes we nade i n your wages,
hours, or conditions of enpl oynent after February 28, 1979.

VEE WLL neet and bargain in good faith, on request, wth the UFW for the
pur pose of reaching a contract covering your wages, hours, and conditions of
enpl oynent .

VEE WLL nake whol e al | of our enpl oyees who suffered | osses of pay and/ or
other economc |osses as a result of our failure and refusal to bargain in
good faith wth the UPWsi nce February 21, 1982.

Dat ed: LU ETTE FARVE, | NC

By: == -
8 ALRB No. 91 Represent ati ve Title
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If you have a question about your rights as farmworkers or about this Notice,
you rmay contact any office of the Agricultural Labor Relations Board. (e
office is located at 319 Vdternan Avenue, H Centro, Galifornia, 92243. The

t el ephone nunber is (714) 353-2130.

This is an official Notice of the Agricul tural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE

8 ALRB Nb. 91 18.



CASE SUMVARY

Lu-Bte Farns, |nc. 8 AARB N\b. 91

(UAWY Case Nos. 79-CE 125-EC
79- (& 199- EC
80- (= 38-EC

ALODEO S N

The ALO concl uded that Respondent viol ated section 1153(e) and (a) of the Act
by instituting the followng unilateral changes in its enpl oyees' wages and
working conditions wthout giving the enployees' certified bargai ni ng
representative notice or an opportunity to bargain about the changes: (1)
Increasing the wages of its tractor drivers, irrigators, and | ettuce weeders
and thinners, and its lettuce harvest wage rate; (2) inplenenting a nachi ne
harvesting systemfor its honeydew nel on harvest; and (3) reinstating its
prior practice of givi nﬁ pay advances to enpl oyees. The ALOrej ected
Respondent' s defenses that it did not have an obligation to bargain wth the
Lhi on concer ni ng those changes because: (1) the parties were at inpasse; {2)
the changes were necessary in order for Respondent to renai n conpetitive;, (3)
t he changes were nade pursuant to Respondent's past practice; and (4) strike
vi ol ence and hi gh enﬁl oyee turnover had resulted in the Lhion's | oss of
majority status as the enpl oyees' bargai ning representative. The ALO found
that Respondent's last argunent, regarding 1ts alleged good faith doubt of the
Lhion's majority status, was foreclosed by the Board s Decision in N sh
Noroian Farns (Mar. 25, 1982) 8 ALRB No. 25. The ALOal so found that the
stri ke violence was not so wdespread or so grave as to relieve Respondent of
its duty to bargain.

BOARD DEO S ON

The Board affirnmed the ALOs findings and concl usi ons regarding the unil ateral
wage changes and the rei nstatenent of the pay advance practice. The Board
concl uded that Respondent did not violate the Act by instituting a new system
of nachi ne harvesting honeydew nel ons, since that change did not di splace
workers or reduce the anount of bargaining unit work to be perforned. _
Respondent, however, did violate section 1153(e) and (a) by failing to notify
the Uhion of the change and thereby to give the Lhion an opportunity to
request bargai ning about the effects of the unilateral change on the

enpl oyees' wages, hours, and wor ki ng conditions.

The Board affirned the ALOs rejection of Respondent's defense that it had no
duty to bargain wth the Union during the period of tine in which it

i npl enented the unilateral changes because it had good cause to believe that
the UFWwas no longer the representative of a majority of its enpl oyees.

The Board ordered Respondent to nake its enpl oyees whol e for the economc

| osses they suffered as a result of Respondent's failure to bargain in good
faith, rejecting ResBondent' s argunent that nakewhol e is an i nappropriate
renedy in this case because



Respondent’s litigation posture was reasonabl e and in good faith. The Board
found that while enpl oyee free choi ce was arguably at 1ssue in the case,
Respondent did not refuse to bargain in order to protect its enpl oyees' free
choi ce, but instead based its refusal to bargain on an all eged | npasse in
negotiations. The Board ordered Respondent to provide all new enpl oyees wth
a copy of the Notice to Agricultural Emwl oyees for 12 nonths fol |l ow ng the

I ssuance of the OQder inthis case, since It found that distribution of the
Noti ce was necessary in order to renedy the effects of Respondent's refusal to
bargai n and to encourage the participation of workers in the collective

bar gai ni ng process.

* * *

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * *

8 ALRB Nb. 91
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RBERT LePRCH\ Administrative Law Gficer: This case was heard
Novenber 4, 12, 17, 25 and 26, 1980, in H GCentro, Galifornia. A issue are
the follow ng charges: 79-C& 125-EC 79-C& 199-EC and 80-C& 38-EC Each
alleges a unilateral change in wages, hours and working conditions in
viol ation of Labor Gode sections 1153(e) and (a).y Curing the course of the
hearing the parties entered into a Stipul ated Settlenent Agreenent which
di sposed of seven additional charges alleging various violations of section
1153(a). Z
Respondent admts it was duly served wth the charges at issue. The Frst
Anended Gonsol i dated Gonpl ai nt was filed on August 19, 1980, and duly served
by nail. Respondent filed its Answer on Novenber 3, 1980. 3

As Charging Party, the Lhited FarmVWrkers of Arerica (URW noved to
intervene. |Its notion was unopposed. General (ounsel and Respondent filed
post-hearing briefs. Uon the entire record, including ny observation of the
deneanor of the wtnesses and after consideration of the briefs, I nake the

fol | ow ng: /

/
/

_ 1. Unless otherw se stated al | code section references are to the
Gl ifornia Labor Code.

2. 19-(B4-BEC 79-C&7-BEC 79-(E28-BEC 79-(E29-EC 79- (& 48-
EC 79- (& 218-EC and 80- C& 22-EC

3. Separate conplaints, not in evidence, were filed in each of the
charges at issue. Respondent filed an answer to 79-CE 125-EC on February 26,
1980; to 79-CE199-EC on March 4, 1980; and to 80-CE38-EC on April 9, 1980.
Each answer was tinely filed and dul y served.

1 —



H ND NG G- FACT

. Jurisdiction

Lu-Ete Farns, Inc. is a corporation engaged in agriculture in
Inperial Gounty, California within the neaning of section 1140.4(a) and is an
agricul tural enployer within the neaning of section 1140.4(c). The
Agricul tural Labor Relations Board (Board) has on prior occasions asserted
jurisdiction over Respondent, which admtted inits Answer it was an

agricul tural enpl oyer within the neaning of section 1140. 4( c).‘—v

Respondent deni ed for lack of infornation and belief sufficient to
answer that the Uhited FarmWrkers of Anerica (URW is a | abor organi zation
w thin the neaning of section 1140.4(f). This denial is patently frivol ous.
The Uhion has been found to be a | abor organization in prior unfair |abor
practice proceedings and was at all tines naterial the certified bargaini ng
representative of Respondent’'s Inperial Gounty agricul tural enpl oyees.

1. Background

Respondent, Lu-Ete Farns, has been engaged in agricul tural
operations in the Inperial Valley since 1964. It currently farns between
2,500 and 3,000 acres in the Valley. Its crops include |ettuce, honeydew
nel ons, alfalfa, cotton, punpkins and banana squash. WII|iamDaniell,
Respondent ' s Presi dent, nakes al | nanagenent decisions, including those
af fecti ng wages, hours and other conditions of enpl oynent of Lu-Ete's

enpl oyees.

4. See Admral Packing Conpany, et al. (1981) 7 ALRB No. 43.
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During the period fromJanuary 1973 through July 15, 1975, Respondent
was party to a collective bargaining agreenent wth an affiliate of the
International Brotherhood of Teansters, Chauffeurs, Vérehousenen and Hel pers
of Anerica. Pursuant to the provisions of that agreenent, Respondent was
required to grant annual wage increases to its enpl oyees during July or
August .

The UFWwas certified as the bargai ning representative of
Respondent ' s agricul tural enpl oyees on Septenber 29, 1976. Lu-Ete and the
UFWentered into a col | ecti ve bargai ning agreenent on Decenber 2, 1977. The
agreenent was due to expire on January 1, 1979, but was extended by the
parties until January 15th of that year; thereafter, the UFWstruck
Respondent. The parties stipulated the strike commenced on either January 24
or January 25, 1979. What began as an economc strike was transferred into an
unfair |abor practice strike on February 21 by Respondent's failure to bargain

in good faith conmencing that day. (Admral Packing, et al. (1981) 7 ALRB Nb.

43.) Respondent operated during the strike wth striker repl acenents.

GCommenci ng Novenber 27, 1978, Respondent and the Whi on engaged in
negotiations wth the object of obtaining a new col | ective bargai ni ng
agreenent. In early Decenber, Respondent becane part of what was known as the
"industry group." It consisted of twenty-eight Salinas and I nperial Valley
veget abl e growers who for conveni ence began negoti ati ng si nul taneously, but
individually, wth the UFW

n February 21, 1979, spokesnen for the industry group



presented a common proposal to the Uhion. S It took the formof a total
col | ective bargai ni ng agreenent and contai ned the fol |l ow ng wage proposal s for
the first year of the agreenent:

Irrigators: $4.18 per hour;

Wedi ng and Thi nning: $4. 10 per hour;

Tractor Driver "A': $4.90 per hour;

Tractor Driver "B': $4.80 per hour;

Triorate (lettuce harvest): 61$ per carton.

The Uhi on responded to the February 21st proposal at a neeting on
February 28th. The wage rates contained therein were substantially hi gher
than those proposed by the industry group. The record does not indicate
whet her the Uhion's February 28 proposal was a nodification of an earlier wage
position. After a caucus, spokesnen for the industry group asserted the
parties were at inpasse, and the neeting adjourned. The Board has hel d there
was no genui ne inpasse as of February 28, and the enpl oyers' declaration on
that date nmanifested a failure to bargain in good faith cormenci ng February
21st. Y
[11. Wdilateral Changes in Vdges

From February 28th until Qctober 30th, Respondent and the UFWhad no

neet i ngs.z/ Lu-Bte has submtted no nodified wage proposal since February
21st. During the period foll ow ng February 28, Respondent effected a series
of wage increases. Lu-Ete's President, B Il Daniell nade the decision to do
so. He did not

5. Lu-Ete was one of the growers on whose behal f the proposal
was submtted.

6. Admral Packing Conpany, et al., supra.

7. UWhless otherw se indicated, all dates are 1979.
-4-



notify the UFWof these increases because "we were at inpasse." After the
February 28 bargai ni ng session, his attorneys told hi mhe could do anythi ng he
wanted to do, that he had an open door and coul d rai se wages w t hout goi ng
back to the Uhion.

It has been a general practice in the industry to grant annual wage
increases around July. In July 1979 Daniell raised tractor drivers to $4.80
and $4.90 per hour, and raised irrigators to $4.00 per hour. The rate
proposed for irrigators on February 21 was $4. 18 per hour. Daniell's
expl anation for the $4.00 figure is that "It seens |ike $4.00 was a good
figure. That's where we were. And we're . . . still at that figure. "8
The new tractor driver rates were those proposed to the Uhion in February
1979.

At the outset of |ettuce weeding and thinning i n Gt ober 1979,
Respondent rai sed wages to $4.00 per hour. Everything el se was goi ng up, and
Caniell felt that those peopl e needed a little conpensation. He nade the
decision to grant the increases wthout regard to what ot her peopl e were
paying. Daniell had no recol | ection of being anare that his attorney, Charley
Soll, had contacted the UFWconcerni ng wage i ncreases. However, he is sure
he authorized Soll to do so.

The piece rate paid by Respondent for the 1979 |ettuce harvest

was 75 cents. This was the going rate and Lu-Ete just "fell in Iine".gl

8. [I1:25

9. Thetriorate of 75 cents was the rate arrived at in the
agreenent between Sun Harvest and the UAW The Sun Harvest agreenent becane
the UFWs pattern agreenent.
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"It was never negotiated wth the UFW and it was never negoti ated
wth the people [Lu-Ete] enployed;, it was just that they asked what the rates
were going to be, and we told themit was 75 cents. w10/ The figure proposed by
Lu-Ete as part of the industry group on February 21 was 61 cents. As noted,
it was Daniell's understanding that he coul d exceed the 61 cents because the
parties were at inpasse.

Daniell's conclusion that 75 cents was the industry rate was based
upon conversations wth sone grower friends in Yuna, Arizona. He regarded
these contacts as rel evant because the workers nove into the Inperial Valley
after the Arizona harvest concludes. Daniell had no recoll ection of neeting
wth other Inperial Valley lettuce growers prior to the harvest for the
pur pose of discussing rates. However, he did recall a neeting wth Inperia
Valley lettuce growers in Septenber 1979, wthout being able to recal |l who was
present. Daniell testified he was unsure whether he had seen the newy
negoti ated Sun Harvest/URWcontract and was unsure he was aware that the 75
cent rate was contained therein. He further testified that even if he had
seen the contract, it was not the notivation for his 75 cent rate; reiterating
that his adoption of 75 cents was predi cated on his conversations wth growers
wth whomhe is friendy.

By letter and mai |l gramof Septenber 26, 1979, Respondent's | awyer
notified the UFWthat Lu-Ete proposed to rai se wages to the | evel contained

inits February 21 proposal and offered to neet to

10. I1:34.



di scuss the proposed rates.

At the request of the Lhion a neeting was set for Qctober 30, 1979.
At that neeting the Unhion requested infornation about Respondent's crop
programand acreage schedul e and its intentions (in the forthcomng season)
regarding striking seniority workers. The Lhion al so nodified its February 28
nedi cal insurance proposal. Smth asked Respondent to submt a nodified
proposal . Respondent's lawyer said it woul d take the natter under
consi deration and get back to the UFW There has been no further contact by

t he enpl oyer.

Honeydew Har vest

Wth the advent of the 1979 Qct ober honeydew harvest, Respondent
w thout notice to the UFWinpl enented a systemof machi ne harvesting whi ch was
acconpani ed by a new systemfor conpensating harvest workers. During the 1978
harvest workers were paid on the basis of footage harvested during a day. The
total footage was divided equal ly anong the crew In 1979, pickers were paid
ten cents per box and enpl oyees worki ng on the harvest machi ne were paid $4.00
per hour .

Wen nel ons are hand harvested the foll owi ng steps are invol ved: the
nel ons are cut fromthe vine, picked up and placed in sacks holding 15 to 18
nel ons. the | oaded sacks are carried up a gang pl ank on the back of a field
truck and dunped. The work is regarded as too heavy to be perforned by wonen.

Dani el | described the nachi ne harvest process in the foll ow ng way:
Mel ons are cut by a crewworking in front of the nachine and left lying in the
bed. The nachine (essentially a nobile conveyor belt) proceeds through the

field, and the nel ons are



pl aced upon the conveyor and transported to a waiting truck. The elimnation
of bag carrying permts the use of wonen to place nel ons on the conveyor.

The descri bed systemof nachi ne harvesting, by elimnated bag dunpi ng
of nel ons reduces the |ikelihood of bruising thus increasing the chances of
mai ntai ning quality and a longer store life. It does not appear that
Respondent' s sal e of nelons in 1979 was dependent upon changing it harvest
system

Pay Advance System

Prior to entering intoits contract wth the UFW Lu-Ete gave pay
advances to workers in the |l ettuce harvest, the nel on harvest and the thin and
weed crews. "It's been a historic practice of the Gonpany fromthe begi nni ng
of tine. (sic) w1l Vrkers were either given pay advances or paid on a daily
basis. Wth respect to | ettuce harvest workers, the practice began in 1975,
the year Lu-Ete began harvesting its ow lettuce. Daniell testified pay
advances were not permtted under the 1977-79 UZ\Ncontract.l—ZI The practice
was admttedly resuned during the 1979-80 | ettuce harvest. Advances ranged in
anount from $10 to $420.

The union was not notified that Respondent had reverted to its pre-
UFWcontract practice. Daniell testified that Respondent reinstituted nmaking
pay advances because nost of his harvest workers were striker replacenents and

granting themadvances hel ped stabilized his work force.

11. 11:76.

12. Qontrary to Daniell's testinony, the 1977-79 contract contains
no | anguage deal ing wth pay advances.



STR KE M A.BENCE

In support of its contention that strike violence relieved it of the
obligation to bargain prior to naking any of the unilateral changes noted
above, Respondent elicited testinony fromfive current enpl oyees. The
testinony of each was uncontroverted and general |y credi bl e.

Heuterio Martinez

Martinez has been enpl oyed by Respondent for 10 years. n the day
the strike started there were a | ot of pickets at the |ocation where he was
wor ki ng (Panpas 8). (havistas arrived and told hi mhe had to stop worki ng
because there was a strike. He stopped and did not work for fifteen days.
The peopl e who approached hi mwere carryi ng UFWfI ags.

After the 15 days, he drove around Pepper ranch and observed a | ot of
wonen wth flags. He was stopped and asked whet her he was worki ng. Wen he
said he wasn't, he was told to be very careful not to work because our
coworkers coul d beat you up. Martinez did not recognize any of the peopl e who
st opped hi m

A though he was frightened Martinez returned to work. There were
still people with UFWflags at the field. He observed a young nan get stoned

13 the tractor's

and knocked down as he was pouring fertilizer into a tractor;
tires were al so sl ashed before the peopl e departed. The incident occurred at
afield leased by Lu-Ete. Mrtinez had a conversation that day wth a picket

vwho

13. This person was not a Lu-Ete enpl oyee. He was enpl oyed by
the contractor supplying Lu-Ete wth fertilizer.



told himhe woul d have to stop working so the workers woul d be pai d nore and
get better benefits. Wien Martinez responded that he had to keep worki ng
because he had many children, the picket departed. This was the only occasi on
he spoke to a picket. Mrtinez did not know the nane of the person to whom he
spoke or the nanes of the persons who stoned the young nan.

Arturo Canpos Moral es

Canpos was first enpl oyed by Respondent in February 1979 as an
irrigator. The day he started work, Canpos was approached by a group of
peopl e carrying UFWflags and told to | eave the fiel d because they were goi ng
to shut off the water. Thereafter, there were three days on whi ch he observed
people wth UFWflags at a field where he was working. n one of the days,
about a nonth after he started work, the follow ng events occurred: people
carrying UFWfl ags confronted himin the fields and asked himto | eave. They
told himthey woul d burn his car. Canpos left that particular field and went
to another of Respondent’'s fields and resuned work. He did not know or
recogni ze any of the peopl e with whomhe was speaki ng.

Jorge Martinez \Vega

Martinez Vega first began working at Lu-Ete as anirrigator on April
4, 1979. About 5 or 6 days thereafter as he was working at Panpas 8, stones
were thrown at him He was not struck. There were 80 to 100 peopl e present
nmany of whom were carrying UFWflags. He was told they were going to his
house and that they woul d cone to beat himup at night. Murtinez is unable to
identify any of the persons anong the 80 to 100 pi ckets.

Thereafter al nost daily people wth UPWfl ags woul d pass

-10-



by, yell at himand those w th whom he worked and t hrow rocks.

Teodoro Mario Lopez Beltran

Lopez began working for Respondent as an irrigator during the second
week of My 1979. n his first day of enpl oynent while working in Panpas 8,
peopl e bearing UFWfIl as approached hi m"w th good words" to stop worki ng and
tounite wth them He responded that he was a person who had just recently
emgrated and that he could not follow thembecause he was unaware of their
noti ves. The pickets said it would be bad for himand spoke "bad words".
Not hi ng further occurred.

BEvery day thereafter pickets stopped at his work site for
approxi nately 10 mnutes to yell at him The group displayed UFWflags. n
two occasi ons pickets followed himto the mddl e of a field and al so shut of f
the water.

A ejandro Martinez Barbosa

Martinez Barbosa has worked for Respondent for 15 years. During the
relevant tine period, he was a tractor driver. n the last day he worked in
January 1979, he was working in front of the Lechuga store when three nen in a
car stopped and told himthere was a strike, and he shoul d cease worki ng.

S nce Martinez had al nost finished the field, he continued to work.
Thereafter he did not work for a week and a hal f.

On the day followng his return, 20 to 25 peopl e carryi ng UFWT | ags
cane to the field. The next day as he was working at Panpas 6, he saw peopl e
throw ng rocks at parked tractors. Again there was a display of UFWfI ags.
Anot her tractor driver who was present was stoned. Every day thereafter for

varyi ng periods of

-11-



tine, flag bearing pickets were at Lu-Bte fields. They would yell at those
working and ask themto conme out. n occasi on rocks were thrown at peopl e who
were working. Mrtinez Barbosa recogni zed sone of the rock throwers as Lu-
Bte irrigators.

ANALYS S AND GONCLUSI ONS

Subsequent to February 21, 1979, Respondent effected wage i ncreases
and a change in its nethod of harvesting nel ons wthout prior notificationto

the UFWand w t hout havi ng reached a bona fide inpasse in negoti ati ons.1—4/

The lawis wel| established that an enployer's unilateral changes
prior to reaching a bona fide i npasse constitute a refusal to bargain,
I rrespective of whether the change (if a wage increase) is less than, the sane
as or nore than the last position presented to the enpl oyees' bargai ni ng

. 15/
representati ve. —

Therefore unl ess one of the defenses rai sed by Respondent
suffices to excuse its conduct, it nust be found to have viol ated sections

1153(e) and (a).

~ N~~~

14. In Admral Packing Gonpany, et al. (1981) 7 ALRB No. 43, the
Board found Respondent's decl aration of inpasse of February 28, 1979, to be
prenat ure and evi dence of bad faith bargai ni ng coomenci ng February 21, 1979.

15, NLRB v. Katz (.19622 369 US 736; Industrial Union of Mrine
and Shi pbui | ding Vrkers of Averica (AHL.-QQ v. NL.RB (3rd dr. 1963) 320
F.2d 615, 621; MA Harrison Mg. ., Inc. (1980) 253 NLRB 675; Wnn-D xi e
Stores, Inc. (1979) 243 N.RB 972, Gal -Pacific Furniture Mg. . (1977) 228
NLRB 1337, 1343; A sey Refractories (. (1974) 215 NLRB 785.
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VW turn nowto examne the two basic lines of defense: (1) it had no
duty to bargain wth the UPWduring the tine period covered by the Section
1153(e) charges herein; (2) even if it were under a duty to bargain, the
changes in wages and working conditions it effected were not violative of the
Act.

Respondent ' s | ack of duty defense rests upon its contention that it
had good cause to believe the UFWwas no | onger the najority representative of
its enpl oyees. This contention resting in turn upon the enpl oyee turnover
resulting fromthe strike and upon strike viol ence having the effect of
depriving the Lhion of support anong repl acenents.

Respondent cites a series of National Labor Relations Board and
Federal (ourt cases which stand for the general proposition there is a
rebuttabl e presunption that striker replacenents are not presuned to support
the i ncunbent union to the sane extent as stri kers.1—6/

These cases are not appropriately cited. The Board has spoken wth
respect of the manner in which recognition nay be wthdrawn and hel d t hat
recogni tion can only be wthdrawn or termnated by way of the el ection
procedures set forth in the Act. Satutory differences between the NLRA and

the ALRA nake NLRB precedents in this area inapplicabl e.

16. Arkay Packagi ng Gorp. (1976) 227 NLRB 397; Peopl es Gas System
Inc. (1974) 214 NLRB 944; National Car Rental Systemv. NL.RB (8th Qr.
1979) 594 F. 2d 1203.
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An enpl oyer under the ALRA does not have the sane statutory rights
regar di ng enpl oyee representation and el ecti on as enpl oyers have under
the NLRA  Under the ALRA enpl oyers cannot petition for an el ection,
nor can they decide to or voluntarily recogni ze or bargain wth an
uncertified union. By these inportant differences the California

| egi slature had indicated that agricultural enployers are to exercise
no discretion regardi ng whether to recognize a union; that is |eft
exclusively to the el ection procedures of the Board. Likew se, whether
or not recognition should be withdrawn or termnated nust be left to
the el ecti on process.

[Under the NLRA a union rmay be recogni zed once it has proven najority
support, whether by an el ection or otherw se. Uhder the ALRA a union
nay be recogni zed by an enpl oyer only after it had been certified
pursuant to a Board conducted el ection. Qnhce a union has been
certified it renains the exclusive col |l ective-bargai ni ng
representative of the enployees inthe unit until it is decertified or
arival unionis certified.

* * *

[Al certified until decertified rule is easier to admnister. The
duty to bargain to contract or a bona fide inpasse wll not hinge on

t he percentage of support anong the enpl oyees in the work force, which
could fluctuate wdely in a short tine period, or on whet her soneone's
belief inaloss of majority support is held in good faith or bad
faith. The duty to bargain, which springs fromcertification, wll be
termnated only wth the certification of the result of a
decertification or rival-union el ection where the incunbent has | ost."
(N'sh Noroian Farns (1982) 8 ALRB No. 25, Sip . 13-16.)

Wil e the principles enunciated in N sh Noroi an are dispositive of

Respondent ' s def ense regardi ng good faith doubt of majority status, the

def ense woul d be unavai |l abl e absent that precedent. During the tine frane

I nvol ved herein Respondent is under order of the Board to bargain i n good
faith wth the UFPW noreover, the UFWs certification was extended for a
peri od of one year fromthe date on whi ch Respondent commences to bargain in
good faith, a period which did not commence to run during the tine period

relevant herein. Fnally, whatever nerit there mght otherw se be
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in Respondent’'s loss of nmajority argunent is negated by the fact that the
Board has determned that the strike becane an unfair |abor practice strike as
of February 21, 1979. Thus, Respondent was not in a position to hire
permanent repl acenments for the striking enpl oyees.

Al though Respondent does not argue that strike viol ence provided an
i ndependent basis for renoving or suspending its obligation to bargain, this

17/

possibility is appropriately exam ned. In Phel ps Dodge Copper Products,

Qorp. (1952) 101 NLRB 360, the NLRB hel d that the enployer's obligation to

bar gai n was suspended during the course of a sl ow down al t hough the union
najority status was unaffected. The rationale was stated in the foll ow ng
| anguage:

. . . Athough the Lhion's najority standi ng renai ned unaff ect ed
during the course of the slowdown, this al one does not provide the
touchst one of the Respondent's bargai ning obligation under the Act.
Lhder unusual circunstances, a union rmay, by contenporaneous action in
connection wth bargaining, afford an enpl oyer grounds for refusing to
bargain so long as that conduct continues. This is so because it
cannot be determned whether or not an enployer is wanti nP i n good
faith where neasurenent of this critical standard is precluded by an
absence of fair dealing on the part of the enﬁ! oyees' bargai ni ng
representative. V¢ believe that the Union exhibited just such a |ack
of fair dealing here, by calling a slowdown in an effort to conpel the
Respondent to accede to bargai ni ng denands.

17. Respondent handl es the all eged strike violence as further reason
for concluding that the UPWno | onger represented a majority of its enpl oyees,
i.e., the violence may be presuned to have di senchanted the striker
r epl acenent s.
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It is well established that a sl owdown is a formof concerted activity
unprotected by the Act. The vice of the sl owdown derives in part from
the attenpted dictation by enpl oyees, through this conduct, of their
own terns of enploynent. They are accepting conpensation fromtheir
enplsgge; wthout giving hima regular return of work done. (Supra, at
p. .

Assum ng arguendo the UFWs responsiblity for the acts described by
Respondent ' s enpl oyees, that conduct is akin to traditional strike conduct and
cannot be said to manifest an absence of fair dealing on the part of the UFW

In Uni on Naci onal de Trabaj adores (1975) 219 NLRB 862, the NLRB found

the fol l ow ng conduct of the union destructive of an harnoni ous bargai ni ng

rel ati onship, thus excusing the enpl oyer frombargai ning: physical threats by
the uni on president during the course of a bargai ning session, union officials
entered the plant and physically attack and beat a supervi sor and worker
acting as an organi zer and announcing by way of a bul I horn to enpl oyees on

| unch break that if the enpl oyer continued to refuse to neet, the uni on woul d
break down the gates of the plant. Wen the union, as a condition of the

enpl oyer returning to the table, refused to give assurances it woul d cease
such conduct, the NLRB found the enpl oyer's refusal to return to the tabl e was
excused.

The facts in Lhion National are so patently different fromthe picket

line conduct in the instant case as to nake the case distinguishable. Qearly
sone excesses are to be anticipated on a picket line. A labor dispute is not
atea party and the rules of the draw ng roomdo not govern. 18/ "I npul si ve

behavi or on the

18. See QP. Murphy Produce (o., Inc. (1979) 5 ALRB Nb, 63, slip
op. 23-16, for discussion of striker violence and its inpact upon back pay
in an 1153(c) context.
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picket line is to be expected, especially when directed agai nst

non-stri ki ng enpl oyees and stri ke breakers. w19/ Mont gonery Vérd and

Goronet Casual s dealt wth striker msconduct in 8(a)(l) context [ALRA Sec.

1153(a)], i.e., whether such msconduct deprived particular strikers of

reinstatenent rights for proved msconduct short of physical violence. Here,

we deal wth the question of whether threats and i sol ated i nstances of

vi ol ence suspended Repondent's obligations under section 1153(e). Wiile the

viol ence testified to mght relieve Respondent of the obligation to reinstate

the individual perpetrator, it doesn't followthat Respondent was al so

relieved of its obligation to bargain. Wiile the conduct involved in the

I ncidents described is not to be condoned, the incidents were not so grave or

so wi despread as to relieve Respondent of its obligation to bargain in good

faith wth the UFW particularly in the context of a strike whi ch Respondent

extended, if not precipitated, by its unl aw ul conduct.@/
In sum we start wth the proposition that at all tines naterial

Respondent had an obligation to bargain wth the UFWas the certified

bargai ni ng agent of its agricultural enployees and turn to examne

Respondent ' s contention that the changes in wages and conditi ons of enpl oynent

effected wthout notice to the Uhion did not violate the Act.

19. Mntgonery Vérd & Go. v. NL.RB (10th dr. 1967) 374 F. 2d 607,
608; Goronet Casuals, Inc. (1973) 207 NLRB 304, 305.

20. Gascade Gorp. (1971) 192 NLRB 533, 536; Vorld Carpets of New
York, Inc. (1971) 188 N.RB 122.

-17-



A though a unil ateral change in wages or working conditions w thout
bar gai ning to i npasse vi ol ates section 1153(e), such changes are to be vi ened
dynamcal |y and the status quo agai nst whi ch the change i s considered nust
take account of any regular and consistent past pattern of changes in enpl oyee
st at us.z—ﬂ Such changes in wages or working conditions are conceptual i zed as
nai nt enance of existing practices rather than unilateral changes.

Indeed, if the enployer, wthout bargaining wth the uni on departs
fromthat pattern by wthhol di ng benefits ot herw se reasonabl y
expected, this is arefusal to gargai ninviolation of section

8(a) (5).22/

Respondent ' s contention that the wage i ncreases granted here were
reguired to maintain a dynamc status quo i s unpersuasive. It is apparent from
the record that the raises accorded tractor drivers, irrigators and weeders
were in no sense autonmatic but rather were the result of Daniell's free
exercise of discretion. But nost inportant, there is no evidence of a "well -
establ i shed conpany policy of granting wage i ncreases at specific tines which
Is part and parcel of the existing wage structure. w23/ S nce Respondent has
been party to successive col |l ective bargai ni ng agreenents since 1970, wage
I ncreases have resulted both as to timng and to anount fromcol | ective
bar gai ni ng and not conpany policy. Thus, it cannot be said that Respondent's
failure to grant general wage increases in 1979 woul d have nanifested a change

in

21. Gornan, Basic Text on Labor Law 1976 Ed. p. 450 et seq.
22. 1bid, p. 450.

23. NLRB v. Raph Printing & Lithog. G. (8h dr. 1970) 433
F.2d 1058, 1062; cert, denied (1971) 401 U S 925.
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conditions violative of section 1153( e).2—4/

Respondent argues that the wage increase granted | ettuce harvesters
did not violate section 1153(e) because it was nade wth the object of staying
conpetitive. (ne can appreciate Lu-Ete' s need to stay conpetitive wagew se
wth other growers. However, it does not foll owthat such need permts an
enpl oyer to bypass the bargaining representatives and deal directly wth his
enpl oyees. Respondent raised the per carton trio rate fourteen cents above the
last offer made the UFW It's hard to envision an action whi ch coul d have a
nore di sparagi ng i npact on the rel ationshi p between the union and the
enpl oyees it represents. Such conduct is proscribed. = The obvi ous nessage to
workers is, who needs a union. The boss wll take care of us. Look, he gave
us nore noney than the union could get for us. Respondent's need to be
conpetitive does not excuse its failure to notify the UFWof the proposed
i ncrease and to give the union a reasonabl e opportunity to bargain. It woul d
be required to do so even if the claimed February 28 inpasse had been found to
be bona fi de. 2/

Respondent vi ol ated sections 1153(e) and (&) in effecting wage
increases for irrigators, tractor drivers, |lettuce harvesters and weedi ng

and thinning crew workers as alleged in the conpl aint.

24. cf. Texas Foundries, Inc. (1952) 101 NLRB 1642, enf't denied on
other grounds (5th dr. 1954) 211 F. 2d" 791.

25. Central Metalic Gasket Go. (1950) 91 NLRB 572.
26. lLhited ontractors Incorporated (1974) 244 NLRB 72.
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Paragraph 24(b) all eges that Respondent viol ated section 1153(e) by
utilizing a nel on harvesting nachi ne and changi ng the nanner in which nel on
har vest enpl oyees are conpensat ed.

A nmanagenent decision to automate or nechanize is a
nmandat ory subj ect of bargai ni ng under the Act.2—7/ The | anguage of
the Board in discussing nechani zation in P.P. Mirphy is equally appropriate
in the instant case.

[Bly requiring bargai ning here over the decision to nechani ze, no
burden was pl aced on Respondent’s deci si on naki ng process .
Respondent ' s deci si on regar di ng nechani zati on does not require
altering the scope and direction of the enterprise, only a mninal
burden 1s pl aced on the enpl oyer's free conduct of its business by
requi ri ng bargai ni ng over 1ts deci sion. 28/

A ven Respondent’'s obligation to bargain regarding its decision to
ef fect sone nel on harvest nechani zation, the absence of inpasse and the
failure of Respondent to apprise the Lhion of its intention, it is clear that
Respondent viol ated sections 1153(e) and (a) in unilaterally effecting a
change i n worki ng conditions.

Paragraph 24(d) alleges that Repsondent on or about Cctober 1979
effected a unilateral change i n wages and wor ki ng condi ti ons by naki ng pay
advance or loans to its enpl oyees. Respondent does not argue that granting
pay advances is not a condition of enpl oynent and, thus, a nandatory subj ect
of bargaining; but rather argues that it nerely reinstated a practice of |ong
st andi ng whi ch had been interrupted during the period of the UPW1977-

79. contract because the Uhi on opposed the practi ce.

27. QP. Mirphy Produce G., Inc. (1981) 7 ALRB No. 37
28. 1bid, (supra) p. 20.
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The prohi bition agai nst pay advances, asserted by Respondent to be
part of the total bargain reached in 1977, represented the status quo as of
Qctober 1979. As with any nandatory subj ect of bargaining, a change is
interdicted absent notice to the Uhion and the opportunity to bargain. Here
there was no notice and no opportunity to bargain regarding this subject
natter. The allegations of Paragraph 24(d) having been proved, Respondent's
act constituted an independent violation of sections 1153(e) and (a).y

REMEDY

| have found that Respondent engaged in certain unfair |abor
practices wthin the neaning of sections 1153(a) and (e) of the Act. Uoon the
basis of the entire record, the findings of fact and concl usi ons of |aw |
her eby issue the fol | ow ng reconmended:

RER

Lu-Ette Farns, Inc., its officers, agents, successors and assigns
shal | :

1. GCease and desi st from

(a) Failing to bargain collectively in good faith as defined in

Labor Code section 1155.2(a) wth the UFWas the excl usi ve representative of
its agricultural enployees, and in particular, failing or refusing to bargain

in good faith with

_ 29. Neither party discusses the question of whether a pay advance
IS wages or other condition of enploynent. S nce the advance does not apBear
to have inpacted upon the anount of noney earned, it would not appear to be
wages. However, it does alter the nethod of wage paynent and the periodicity
of receipt of wage paynents, thus, | conclude pay advances fall wthin the
anbit of other conditions of enpl oynent, and the subject natter is therefore a
nmandat ory subj ect of bargai ni ng.
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respect to wage increases, changes in the basis for enpl oyee conpensation, pay
advances or | oans, and use of harvesting nachi nes.

(b) Inany like or related manner interfering wth, restraining
or coercing agricultural enployees in the exercise of rights guaranteed them
by Labor Gode section 1152.

2. Take the followng affirmative action:

(a) Uon request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive bargai ning representative of its
enpl oyees and enbody any under standi ng reached in a signed agreenent.

(b) Make whole all its agricultural enpl oyees in the nmanner
ordered by the Board in Admral Packing, et al. (1981) 7 ALRB No. 43 at pp.
52-53, 3

(c) Won request by the UFW resci nd wage i ncreases
unilateral ly granted since ctober 1, 1979, and bargain coll ectively in good
faith wth the UPWw th respect to such wage increases and any future wage
| ncr eases.

(d) Uoon request by the UFW cease the use of
harvesting machines in its nel on harvest and rescind any changes in the basis
for enpl oyee conpensation frompiece rate to hourly, and bargain collectively
in good faith wth the UPNVw th respect to such changes and any future
changes.

(e) Yoon request by the UFW rescind its policy or practice

of providing enpl oyees wth pay advances or |oans and

~30. It woul d appear that a nake whol e renedy in this case is
duplicative of that directed in Admral Packing, supra. However, such a
renedy is dictated by this record and will be recommended. It is apparent that
no doubl e recovery wll result.
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bargain col lectively wth the UFPWw th respect to such policy or practice.

(f) Preserve and, upon request, nake available to the Board or
its agents, for examnation and copying, all records rel evant and necessary to
a determnation of the amounts due its enpl oyees under the terns of the
renedi al order.

(g0 S gn a Notice to Enpl oyees enbodyi ng the renedi es ordered.
After its translation by a Board agent into appropriate | anguages, respondent
shal | reproduce sufficient copies of the Notice in each | anguage for all the
pur poses set forth in the renedial order.

(h) Post copies of the Notice in all appropriate
| anguages i n conspi cuous pl aces on respondent's property, including places
were notices to enpl oyees are usual ly posted, for a 60-day period, the period
and pl aces of posting to be determned by the Regional Drector. Respondent
shal | exercise due care to repl ace any copy or copies of the Notice which nay
be altered, defaced, covered, or renoved.

(i) Ml copies of the Notice in all appropriate | anguages,
wthin 30 days after a renedial order to all enpl oyees enpl oyed at any tine
between February 21, 1979, and the |ast day of respondent's 1979-1980 | ettuce
har vest .

(j) Provide a copy of the attached Notice to each
enpl oyee hired by respondent during the 12-nonth period fol | ow ng a renedi al
or der.

(k) Arrange for a Board agent or a representative of respondent

todistribute and read the Notice in all appropriate
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| anguages to its enpl oyees assenbl ed on respondent’'s tinme and property, at
tines and places to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the presence
of supervisors and nanagenent, to answer any questions the enpl oyees nmay have
concerning the Notice or enployee rights under the Act. The Regional D rector
shal| determne a reasonabl e rate of conpensation to be paid by respondent to
all non-hourly wage enpl oyees to conpensate themfor tine |ost at this readi ng
and the questi on-and- answer peri od.

(1) Notify the Regional Drector, inwiting wthin 30
days after the date of issuance of a renedial order, what steps have
been taken to conply wth it. Uon request of the Regional
Drector, respondent shall notify himperiodically thereafter in
witing what further steps have been taken in conpliance with the
or der.
DATED May 21, 1982. ACR QLTURAL LABCR RELATI ONS BOARD

e

Administrative Law Gficer
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Centro office, the
General Gounsel of the Agricul tural Labor Rel ations Board issued a conpl ai nt
that alleged that we had violated the law After a hearing at which each side
had an opportunity to present evidence, the Board found that we did violate
the law by failing or refusing to bargain in good faith wth the Uhited Farm
Vorkers of Anerica, AFL-Q O (URW, since February 21, 1979. The Board has
told us to post and publish this Notice. Ve wll do what the Board has
ordered us to do. Ve also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze your sel ves;

2. To form join, or help unions; _ _

3. Tovote in a secret ballot election to decide whether you want a union to
represent you; _ _

4. To bargain wth your enpl oyer to obtain a contract covering %our wages and
wor ki ng conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

Todact together wth other workers to hel p or protect one anot her;
an

6. To decide not to do any of these things.

VEE WLL, on request, neet and bargain in good faith with the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL NOT nake any changes in your wages, hours or conditions of enpl oynent
W thout negotiating wth the UFW

VEE WLL, IF requested to do so by the UFW rescind wage increases granted
since Cctober 1, 1979; stop using a harvest nmachine to harvest nel ons and
resci nd any changes in the nethod of conpensating nel on harvest workers.

VEE WLL, IF requested to do so by the UFW rescind our practice of providing
workers w th pay advances or | oans.

VEE WLL rei nburse each of our agricul tural enpl oyees, including enpl oyees who
went on strike before February 21, 1979, in support of contract dermands by the
UFWwho had not been pernanently repl aced as of that date, but not including
enpl oyees hired before February 21, 1979, as tenporary repl acenents for
strikers, or enployees hired after February 21, 1979, as repl acenents for
strikers, for any



economc | osses they suffered as a result of our failure or refusal to bargain
in good faith.

Dat ed: LU ETTE FARVG, | NC

(Represent ati ve) (Titlhe)

| f you have any questions about your rights as farmworkers or about this
Noti ce, you may contact any office of the Agricultural Labor Rel ati ons Board.
(e office is [ocated at 319 Véternan Avenue, B Centro, Galifornia; the

t el ephone nunber is (714) 353-2130. Another office is |ocated at 112 Boronda
Road, Salinas, Galifornia; the tel ephone nunber is (408) 443-3160.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE

(ii)
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