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DEQ S ON AND CROER

O July 25, 1980, Admnistrative Law dficer (ALQ Jennie Rnine
i ssued the attached Decision in this proceeding. Thereafter, the General
Gounsel and Respondent each tinely filed exceptions and a brief in support
of exceptions. Each of the parties also filed a reply brief and a
suppl enentary bri ef.

Pursuant to the provisions of Labor (ode section 1146, the
Agricultural Labor Relations Board (Board) has del egated its authority in
this matter to a three-nenber panel.

The Board has considered the record and the ALOs Decision in
light of the exceptions and briefs of the parties, and has decided to
affirmher rulings, findings, and conclusions as nodified herein, and to
adopt her recommended Order wth nodifications.

. BACKEROAND

Respondent kegawa Brothers is a four-person partnershi p conprised
of Hroshi and Joe Wkegawa, brothers, and their respective wves. The

Gonpany' s farmng operations are | ocated throughout



northern San O ego Gounty on owned and | eased parcels of |and. Myj or crops
are hillside tomatoes and strawberries. Qher crops include cauliflower and
green beans. Mich of the land cultivated in tonatoes is | eased for
relatively short periods of tine and the total acreage varies fromyear to
year .

Respondent ' s work force is drawn fromtwo prinary sources.
Mexi can nationals wth legal immgration status ("legal s") commte to the
work site fromthe border communities of Tijuana and San Ysidro.
Undocurent ed workers ("illegal s") live in crude housing of their own naki ng
adj acent to Respondent's cultivated fields while in its enpl oy.

The Whited FarmVWrkers of Awerica, AFL-AQ (URW conducted a
representation drive anong Respondent's enpl oyees during the |ate sumer and
fall of 1975, but did not file a petition for certification.

1. PRELI M NARY MATTERS

The ALOs rulings on the follow ng natters warrant di scussion at
the outset: conduct which occurred prior to the Agricultural Labor Rel ations
Act (Act), supervisory status of crew forenen, Board agent testinony,

di scovery orders, and attorney-client privilege.

Pre-Act (onduct. As to those allegations in the conpl ai nt which

are based on acts and conduct of Respondent which occurred prior to August
28, 1975, the effective date of the Act, the ALOcorrectly concl uded t hat
such conduct cannot be found to constitute unfair |abor practices. However,
the ALOwas of the viewthat matters fully litigated woul d support a finding

of
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anti-union aninus. V¢ disagree and therefore we hereby dismss, for all
purposes, all allegations which pertain to pre-Act conduct.

Supervisory Satus of Oew Forenen. The ALO found t hat

Respondent ' s crew forenen are supervisors wthin the neani ng of Labor Code
section 1140.4(j). In support of that finding, the ALOreasoned that although
crew forenen | acked authority to hire and di scharge workers, they did possess
sufficient indicia of supervisor status based on other factors. Specifically,
she found that crew forenmen determned the | ocation and type of work to be
perforned by each crew assigned rows to be picked, taught inexperienced

wor kers, checked and corrected work of crew nenbers, reported the crew s
attendance and hours to field forenen and sonetines hel ped distribute
paychecks. In addition, she found that they relayed instructions fromfield
forenen concerning such natters as a change in assignnent or |ayoff, when the
crewwas to start and stop work each day, and what type and col or of tonatoes
were to be picked. Respondent excepted to the finding that crew forenen are
supervisors. Ve find nerit to this exception.

In Rod MeLel lan Gonpany (Apr. 21, 1978) 4 ALRB No. 22, we hel d t hat

an individual wll be found to be a supervisor where, e.g., she/ he exercises

I ndependent judgnent in directing enpl oyees or naki ng work assignnents and has
authority to effect, or to effectively recoomend, hiring and/or di scharge. Ve
have al so held that evidence that an al | eged supervi sor assigned rows to

enpl oyees is not determnative of supervisory status unless it is nade cl ear
that the function called for the exercise of independent judgnent. (Anton

Garatan and Sons (Dec. 21, 1978) 4 ALRB Nb. 103, citing
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Mont gonery Ward & Qo. (1978) 228 NLRB 759 [96 LRRM 1383].) Qherwise, such

duty is of a nerely routine or clerical nature. See, e.g., NLRBv. Doctors

Hospital of Mbdesto, Inc. (9th dr. 1972) 489 P.2d 772 [85 LRRM 2228], cited

wth approval in Dairy Fresh Go. (Nov. 2, 1976) 2 ALRB No. 55, where the court

decl ared:

The | eadnan or straw boss nay give mnor orders or directives or

supervi se the work of others, but he is not necessarily a part of

nmanagenent and a "supervi sor" under the Act.

The record does not support the ALOs finding that crew forenen

I ndependent |y determned the |ocation and type of work to be perforned and
there is nothing in their renaining tasks whi ch woul d warrant investing them
W th supervisory status. Ve find that they nerely relay to workers
i nstructions which enanate fromthe field forenen and that they are therefore
enpl oyees rat her than supervisors.

Board Agent Testinony. Respondent excepts to the admssibility of

the testinony of Vdyne Smth and to the ALOs reliance on such testinony to
establ i sh Respondent’' s awar eness of the pro-U”Wsynpat hies of its docunented
workers. Ve find nerit in the exception.

In Novenber 1975 Wayne Smith, at the tinme a nenber of the
Governor's Task Force on the ALRB and now Regional Director of the Board s
xnard Regi on, tel ephoned Hroshi kegawa to discuss wth hima report of an
I ntra-enpl oyee dispute in Respondent's work force. A though Wkegana
subsequently net wth Smth, Respondent objected at the hearing, and again in
its exceptions, to the admssibility of Smth's testinony on two grounds:

first, that
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it agreed to neet informally wth Smth, but only on the condition that
natters di scussed woul d not be used in an unfair-|abor-practi ce proceedi ng;
second, that the discussion was an effort at conpromise and settlenent of the
di spute and thus privil eged agai nst di scl osure.

As we find that Board Agent Smth's testinony is only cumil ative
as to the issue of Respondent's know edge of union activity, we do not rely on
his testinmony and need not deci de whether the parties had set conditions on
their meeting or whether such conditions woul d be binding on the Board. As
for Respondent's second argunent, we note that no unfair-I|abor-practice charge
based on the dispute had been filed. Therefore, Smth's attenpt to nediate
the dispute was not an investigation conducted pursuant to the provisions of
the Agricultural Labor Relations Act (Act). Absent a charge, or a charge and
a conpl aint, there were no factual or |egal issues subject to resol ution or
settl enent through Board processes or procedures.

Producti on of Docunents. Respondent contends that it was

wongfully restricted in the presentation of its defense by an allegedly
over broad di scovery Qder of the ALQ

During the course of the hearing, shortly after the General
Qounsel rested his case-in-chief, the ALOrequired Respondent to i nmediately
prepare for the General (ounsel copies of all docunents it anticipated using
inthe presentation of its defense. Respondent contends that the ALO
erroneousl y extended the Board s rul es governi ng prehearing discovery to the

hearing itself, and, further, that the scope of the Qder; i.e., "any
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docunents which mght be introduced,"” is vague and coul d arguably apply to
al nost every docunent in any way related to the case. Mreover, Respondent
contends the ALOerred in ruling that known docunents not provided by
Respondent to the General Counsel "forthwth,"™ and previ ousl y- unknown
docunents not provided i medi atel y upon their discovery, "...wll later be
excl uded fromevi dence.” As the decision whether to offer a particul ar
docunent into evidence is generally not nade until after the wtness

associ ated with the docunent has been examned at hearing, Respondent argues
that it was forced to prepare its defense under a constant threat that
naterial and rel evant evi dence woul d be subject to exclusion by the arbitrary
Qder of the ALQ

The ALOrelied exclusively on G unarra M neyards

Gorporation (Mar. 4, 1977) 3 AARB No. 21, the Board's definitive response to
notions filed by various respondents seeking to obtai n prehearing discl osure
of docunents wthin the possession of the General Gounsel. V¢ provided,
inter alia, for "an exchange of docunentary evi dence, preferably in advance
thereof but no later than at a pretrial conference, so | ong as such
di scl osure does not involve the identification of individual enployees."
that basis, the ALOdirected that al | docunents,
...whi ch Respondent thinks it may introduce be turned over to the
General ounsel forthwth and the penalty will be that any that are

not turned ovey wll later be excluded fromevidence if Respondent
offers others. =/

l/V\é note that the General Qounsel, at the tine of the ALOs ruling,
acknow edged that Respondent had fully conplied wth a subpoena duces tecum
I ssued by the General (ounsel. V¢ al so note

(fn. 1 cont. onp. 7.)
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The one exception to the order woul d be docunents whose exi st ence
Is not known to Respondent at this tine, and if any such docunents
cone to Respondent's attention they are to be turned over

I medi atel y and Respondent wi || have the burden of establishing
that they were not known at this tine...the order extends to
docunents whi ch you intend or nay decide to introduce during the
presentation of your case.

V¢ find no error inthe ALOs interpretation of G unarra but we
find that her order was overly broad in that it arguably extends beyond that
docunent ary evi dence whi ch Respondent, at that point in the proceedi ng, coul d
reasonably anticipate using. The Oder, on its face, contenplates the
di scl osure of docunentary evi dence whose nere exi stence nay be known to
Respondent even though no determnation has been nade as to whether it will
actually be formally submtted as evidence. However, after a thorough revi ew
and eval uation of the entire record in a light nost favorable to Respondent,
we concl ude that Respondent was not prejudiced by the ruling.

Attorney-Aient Privilege. Respondent contends that the ALO erred

by requiring Respondent's counsel to testify, on cross-examnation by General
Qounsel, as to natters which were clearly protected by the attorney-client
privilege. Ve find nerit in Respondent's exception. However, as we do not
rely on the disputed testinony, we find that Respondent’'s case has not been

prejudiced by the AOs error.

(fn.1 cont.)

that Respondent had offered into evidence all docunents referred toinits
cross-examnation of General Counsel's wtnesses and, in addition, had
provi ded General CGounsel wth other materials which it had prepared for use
during the presentation of its defense.
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WIlliamN Sauer, counsel for Respondent, testified on direct
examnation wth, respect to several natters to which he was a perci pi ent
wtness, prinarily Respondent's neeting with Board Agent Smth (see above)
as well as his role in assisting Respondent in securing crop | oans, security
guards, and gun permts. He also testified that he nerely nade available to
Respondent two printed publications, concerning what an enpl oyer can or
cannot lawfully do under National Labor Relations Act (NLRA) precedents
during the course of a union organizing canpaign. The ALOrul ed that since
the publications represented work Sauer had perforned for Respondent as its
attorney, he as well as Respondent thereby wai ved any attorney-client
privilege they otherw se coul d have cl ai ned.

The record is quite clear that Sauer did not reveal any
privileged communi cation or work-product during the course of his direct
examnation. Yet the AAOfound a virtually unlimted wai ver and, on that
basis, permtted the General (ounsel to cross-examne Sauer as to a variety
of irrelevant subjects not renotely wthin the scope of the direct
exam nati on.

The attorney-client privilege protects fromdisclosure a
client's communication to the | awer which the client intended to be
confidential, as well as legal opinions forned by the attorney and his or
her advice to the client. Gommunications whi ch concern basic data or
noncorsf idential naterial (such as the Enployer Do's and Don'ts Publication
herein) are not privileged agai nst disclosure. (Jefferson, Cal. Evidence
Benchbook (1972) section 40.41.) Respondent does not contend, and there is

no
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evi dence to suggest, that the docunents constituted confidential or work-
product communi cations or advi ce subject to the attorney-client or work-
product privilege. Rather, Respondent argues that the naterial s which.
Sauver nmade available to his client are identitical to those routinely
distributed by |abor relations consultants. Therefore, Respondent's

vol untary disclosure of the printed data during the course of its direct
examnation of Sauer would not constitute a waiver of the privilege. There
IS no evidence that the printed publications delivered to Respondent by its
attorney net either the absolute or the conditional definition of work-

product in Code of Avil Procedure section 2016(b). (See Jefferson, supra, at

701 et seq.)

Even if the docunents at issue herein were protected by the
attorney-client or work-product privilege, and even if the privilege was
wai ved by Respondent's counsel 's voluntary disclosure of the contents
thereof, we woul d have to conclude that the ALO overstated the extent of
such a waiver. Her ruling that the attorney-client privilege shoul d be
"strictly construed’ agai nst a Respondent, in favor of full and conpl ete
di sclosure of all facts, does not conport wth the CGalifornia Evidence Gode
or applicable case law Vdiver, according to Californi a Evidence Code
section 192, nay be found when any hol der of the privilege, w thout
coercion, discloses a significant part of the communication involved. This
limted disclosure does not operate as a wai ver of the entire attorney-
client commnication, but operates only as a waiver as to those matters
elicited on direct examnation. The wtness therefore is subject to cross-

exam nati on only
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as to matters wthin the scope of the testinony elicited on direct
examnation. (People v. Pur bin (1965) 232 Cal . App.2d 674; see, al so Peopl e
v. Gardner (1980) 106 Cal . App. 3d 882.)

|11. GENERAL CONSEL' S EXCEPTIONS TOTHE ALO'S DEA S N 2

O scharge of Juan Rubal cava. The ALO found that Respondent

termnated Rubal cava on Decenber 29, 1975, sol ely because of his

I nsubor di nat i on. 8 In support of that finding, the ALO noted that Rubal cava
coul d have continued to work had he accepted what she described as a
reasonabl e work assignnent. She specifically considered, but rejected,

Rubal cava' s prior union activity as a basis for the discharge. General
Qounsel excepted to her dismssal of the allegation. Ve find no nerit to
this exception.

General Gounsel poses two argurents: first, that Rubal cava was
constructively di scharged and, secondly, that if his discharge is not found
to be a violation of Labor Gode sections 1153(c) and (a), it neverthel ess
shoul d be found to be an i ndependent viol ati on of Labor Code section 1153( a)

as the termnation woul d have conveyed to ot her enpl oyees the i npression

g/V\‘é hereby overrul e the General Gounsel's exception to the
ALOs finding that Respondent had not, as alleged, isolated Gegorio Reyes
for discrimnatory reasons. The General (ounsel has provided no argunent or
citation to the record in support of that exception. (Ca. Admn. Code, tit.
8, § 20282(a)(1).)

§/V\é affirmthe ALOs additional finding that Respondent failed to
reinstate Rubal cava to his forner crew foreman status during the 1975 fal |
tomat o harvest season because of his union activity, As we have rul ed that
crew forenen, such as Rubal cava, were not supervisors, and thus are entitled
to the Act's protection, we conclude that Respondent discrimnated agai nst
himin violation of Labor Code sections 1153(c) and (a) of the Act.
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that Respondent retaliated agai nst Rubal cava because of his uni on support
and activity.

There are two el enents which nust be proved to establish a
constructive discharge. Frst, the burdens inposed upon the enpl oyee nust
cause, and be intended to cause, a change in his working conditions so
difficult or unpleasant as to force himto resign. Second, it nust be shown
that those burdens were inposed because of the enpl oyee's protected

activities. (Qystal Princeton Refining G. (1976) 222 NLRB 1068 [91 LRRV

1302].) The National Labor Relations Board (NLRB) di scussed that which

constitutes "difficult or unpleasant” working conditions in Bechtel Corp.

(1972) 200 NLRB 975 [82 LRRM 1215], ruling that the "reasonabl e person” test
prevails; i.e., an enpl oyer nay nake an enpl oyee's wor ki ng condi ti ons so
intol erabl e that no reasonabl e person coul d be expected to remain in the
enpl oynent .

Rubal cava repeatedly rej ected Respondent' s request that he
commence work with a nachete, a task he had perforned nany tines in the past
and one for which there is every indication in the record that he had speci al
expertise. After rejecting all such requests, he asked for and received a
final paycheck. Two nenbers of Rubal cava' s crew accepted |ike assignnents at
the same tine wthout incident. Later, a third crew nenber took Rubal cava' s
pl ace in the new assignnent. Unhder circunstances such as these, we cannot
concl ude that Respondent deliberately singl ed out Rubal cava and nade hi s
working conditions so intolerable as to force himto quit his job. (J. P.

Sevens & Q. v. NLRB (4th dr. 1972) 461 F.2d 490 [80 LRRM 2609] .)
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W reject General (ounsel's alternative argunent that other
enpl oyees woul d have interpreted the transfer of Rubal cava as an anti - uni on
retaliation by Respondent and therefore such conduct constitutes an
I ndependent viol ation of Labor Gode section 1153(a). Again, the standard nust
be an objective one. But we cannot base an objective finding of interference,
restraint, or coercion on the varying subjective inpressions, if any, of
enpl oyees; rather, we use an objective test, i.e., whether the alleged conduct
tends to interfere wth, restrain, or coerce enployees in their rights under

the Act. (Helena Laboratories Gorp. (1977) 228 NLRB 294 [96 LRRM 1369] ;

accord, Jack Brothers & MBurney, Inc. (April 6, 1978) 4 ALRB No. 18.)

General ounsel has failed to adduce sufficient evidence to prove that the
di scharge of Rubal cava was related to his union activity, or that the

di scharge woul d be percei ved by enpl oyees as attributable to his union
activities.

Shortened Work Days (August 1975). Ve find no nerit in General

Qounsel 's exception to the ALOs concl usi on that Respondent's across-t he-board
reduction of the work day did not constitute a violation of the Act.

It is undisputed that an undet erm ned nunber of docunented workers
left their work at Respondent's Carl sbhad and Canel ot ranches earlier than
usual on August 28, 1975, in order to attend a UFWsponsored neeting. The ALO
found that docunented workers thereafter continued to | eave work early, at
| east through the first week of Septenber, as a neans of protesting work days

in excess of eight hours wthout special overtine conpensation.
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She al so found that Respondent, at sone undetermned poi nt, shortened the
work day for all docurented workers while continuing to nai ntain a ni ne- hour
day for undocunented workers. She concluded that even if Respondent's action
was a response to the protest, and for the purpose of di scouragi ng support
for the Lhion, no violation could be found because the workers' concerted
activity was not protected. She reasoned that the workers' voluntary early
departure fromwork "was inconsistent wth either a genuine strike or the
perf ormance of the work nornal |y expected of them consequently, it is not
protected by section 1152."

General Gounsel contends that the workers left work on only one
occasi on, thus preserving the protected nature of their conduct, and that
Respondent took retaliatory steps that sane day in direct and i medi at e
response to their single union-rel ated work stoppage. General (ounsel relies
exclusively on the testinony of Slvestre Gonzal es. However, that testinony
appears not to support the General Counsel's exception. Gonzal es was not
able to establish that the initial reduction in hours occurred in August.
Rather, he testified that it may have occurred sonetine in Septenber. He
descri bed his unsuccessful efforts to convince other workers to resune
working a ni ne-hour day, suggesting thereby that the workers continued to

| eave work early for sone tine after August 28. 2/ Ve find that Gnzales's

i/V\.Jé note that General Gounsel did not except to the ALOs finding
that a simlar reduction in hours on the fol | ow ng Novenber 11
| i kew se was justified by economc conditions.
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testinony tends to support Respondent's contention that it was forced to

i npl enent a standard ei ght-hour day for all docunented workers when the early
departure of sone workers left crews shorthanded. V¢ therefore affirmthe
ALO s concl usi on and hereby dismss this allegation of the conplaint.

Denial of Rders to Efren Ronero. General (ounsel excepts to

the AOs finding that he failed to establish, by a preponderance of the
credi bl e evi dence, that enpl oyee Efren Ronero requested but was denied riders
in 1976. Ve find no nerit in the exception.

Pursuant to Respondent's "raitero" system Respondent conpensated
Tijuana resident Ronero for transporting, to and fromwork, fellow enpl oyees
who lived in the sane area as he did. In 1976, Ronero apparently recei ved
conpensation only for hinself, except for a fewdays in My of that year when
he transported one other worker. The ALO found inconsistencies in Ronero's
testinonial accounts of his efforts to seek authorization to transport
workers earlier that year. She noted that although he testified at one point
that he had directed his inquiries only to Hroshi kegawa, he |ater
testified that he nade simlar inquiries to tw field foremen who, he stated,
gave hima runaround. The ALO al so noted that Ronero did not testify, on
either direct or cross-examnation, that on the occasi ons when he assertedy
sought authority to transport other enpl oyees he al so requested work for
anot her enpl oyee, but he did so testify on rebuttal.

It is the Board s established policy not to overrul e
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ALOs credibility resol utions when they are based on deneanor unl ess the
cl ear preponderance of all of the rel evant evi dence convinces us that the

resolutions are incorrect. (Standard Dy WAll Products, Inc. (1950) 91 NLRB

544 [26 LRRM 1531], enforced (3d Ar. 1951) 138 F.2d 362 [27 LRRVI2631] .)
V¢ have careful ly examned the record and find no basis for reversing the
ALQ Accordingly, her findings and concl usions as to Ronero are affirned
and that allegation of the conplaint is hereby di smssed.

Respondent ' s Failure to Rehire onsuel o Medi na and Tori bi a

Hernandez. The ALOfound that neither Gonsuel o Medi na nor Tori bi a Her nandez
nade a proper application for work at a tine when work was avail abl e and
that therefore General Counsel had not established discrimnation in

viol ati on of Labor Gode sections 1153(c) and (a). However, under a group
discrimnation analysis, infra, the AAOreached a different result wth
respect to both Medina and Hernandez. Accordingly, we shall defer until
later in this decision a discussion of the General (ounsel's exception to
this finding.

V. RESPONDENT' S EXCEPTIONS TO THE ALOs RLINGS, H NO NG5, AND
QONCLUSI ONS

Hring of Uhiforned GQuard. The ALO concl uded that Respondent's

nere posting of one daytine guard at its Canel ot Ranch beginning in late
August 1975 constituted a violation of Labor CGode section 1153(a).
According to the ALQ the guard carried either a night stick or a handgun
and spent nost of his tine at the entrance to the Canel ot Ranch where he
controlled ingress and egress of vehicular traffic by raising or lowering a

chai n
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whi ch was suspended across the roadway. She al so found that the guard
periodically patrolled a public road which bi sected the Canel ot Ranch and two
ot her ranches. Uon conpl etion of the harvest, he was assigned to guard
Respondent ' s equi pnent and suppl i es at anot her ranch during the day and
utinately was transferred to night duty at athird ranch. Ve find nerit in
Respondent ' s exception to the ALO s concl usi on.

This Board has never found that the nere posting of a guard,
w thout nore, is violative of the Act, and we have found no National Labor

Rel ations Act precedent to that effect. In Salinas G eenhouse (Sept. 21,

1978) 4 ALRB Nb. 64, the Board found a violation of its access rul e where
security guards fully or partially denied access to organi zers who were in

conpliance wth the rue. InE&J Gllo Wnery, Inc. (Apr. 17, 1981) 7 ALRB

No. 10, the Board found Labor Gode section 1153(a) violations in the conduct
of the enpl oyer's guards, who engaged in unlaw ul interrogation and

survei |l lance of union organi zers in the presence of enpl oyees.él Gontrary to
those two cases, there is no evidence in the instant case of any statenent,
act, or conduct of the guard in the presence of enpl oyees or ULhion agents

vwhi ch coul d be

E/ Jackson & Perkins Gonpany (Apr. 26, 1977) 3 ALRB No. 36, relied upon by
the ALQ does not support her conclusion. |In that case, the enployer's
posting of guards at entrances to its property was not alleged in the
conpl aint, or found by the ALOor the Board, to be initself violative of the
Act. Rather, it was part of an overall course of conduct which conpl etely
deni ed access to over 800 enpl oyees and successful |y di srupted and def eat ed
the union's organi zing canpaign. Ve reject the ALOs suggestion that
Respondent had an obligation to provi de enpl oyees wth an expl anati on for the
guard s presence or to assure themthat the guard would not interfere wth
organi zers' right of access.
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interpreted as tending to interfere wth, restrain, or coerce enpl oyees in the
exercise of their Labor Gode section 1152 rights. Absent evidence of enpl oyer
conduct which reasonably tends to interfere wth the free exercise of

enpl oyees' rights under the Act, there can be no violation of Labor CGode

section 1153(a) of the Act. (Horida Seel Gorp. (1976) 224 NLRB 45 [92 LRRV

1266].) Accordingly, we hereby dismss this allegation of the conplaint.

Interrogations, Threats and Promses of Benefits. Nunerous

wtnesses testified credibly that field foreman Sei hi chiro Tsut agawa eit her
Interrogat ed themabout what had transpired at uni on neetings whi ch they had
attended, or created the inpression of surveillance by asking themto observe
and report back to himon the union activities of their fellow workers, or
inpliedy suggested to themthat they generally coul d expect to receive a
"better deal” wth Respondent than they could with the Uhion. Q/ I n addi tion,

nany workers were unifornmy

L The ALOfound that Tsutagawa' s delivery of a prepared speech to a captive

audi ence of enpl oyees contai ned statenents whi ch coul d reasonably be
understood by themas threats of reprisals or promses of benefits. She

concl uded that since the conduct occurred prior to the effective date of the
Act, none of it constitutes unfair |abor practices, but is indicative of anti-
uni on ani nus. However, the record reveal s that Tsutagawa, by his own

testi nony, repeated the speech to assenbl ed enpl oyees well into the nonth of
Sept enber 1975, after the Act went into effect. For that reason, we are
conpel | ed to address Respondent’'s contention that the speech was protected by
"free speech.” The general thrust of the prepared text was that, once

uni oni zed, Respondent's enpl oyees woul d be required to pay union dues and t hat
job placenent woul d be done prinarily through a union hiring hall. Enpl oyer
"free speech” is governed by the general proposition set forth in dssell
Packi ng Gonpany (1969) 395 U S. 575, wherein the Suprene Gourt held in effect
that an enployer is free to express views about unions or unionization so | ong
as such

(fn. 6 cont. on p. 18.)
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subj ected to specific promses of benefits or threats of reprisals,
particularly in conjunction wth Tsutagawa' s request that they conpl ete and
sign enpl oyee infornmati on cards for Respondent's recor ds.zl

Such conduct clearly tends to interfere with, restrain,

(Pn. 6 cont.)

expressions do not contain any threat of reprisals or promse of benefits.
This principle is reflected in section 1155 of our Act. Ve find that the
prepared text of Tsutagawa s speech, standing alone, did not constitute, or
contain, any unlawul threat of reprisal or promse of benefit.

Z/ The ALO found that Respondent's requirenent that enpl oyees conpl ete nare-
and-address infornation cards was valid at its inception. Respondent excepts
to her further finding that the card solicitations ultinately were converted
intoanillegal tool for the w de-spread pol |ing of enpl oyees' synpat hies.
The Third Anended CGonpl ai nt nakes no reference to "systematic polling of
workers." Rather, separate allegations refer to polling of five individual
enpl oyees; i.e., Francisca Mranda, Francisco Arnenta Esperanza Garcia O az,
Francisco Carrillo, and Hias Mntoya respectively, paragraph nunbers 9, 12,
16, 18, 20, and 26. (Arnenta and Carrillo were unable to testify as to when
they first were asked individually to conplete a card.) Respondent points
out that General Counsel failed to anend the conplaint in order to allege
that additional nanmed workers recei ved promses or threats and suggests that
any finding that it was used as a w despread and systenatic polling device is
i nappropriate. In our opinion, the incidents involving enpl oyees not naned
inthe conplaint are sufficiently related to the subject nmatter of the
conplaint. Ve also find that Respondent's conduct in soliciting those
enpl oyees was fully litigated at the hearing and that Respondent had anpl e
opportunity to offer, and in fact did offer, evidence on that issue. (See
Gown Zel l erbach Gorp. (1976) 225 NLRB 911 [93 LRRM 1030], and cases cited
therein at fn. 6.) Ve nmake no finding as to whether the cards, by design,
were utilized as a polling device but do find that in the process of
soliciting conpliance, Tsutagawa engaged in conduct proscribed by the Act in
Labor Code section 1153(a). For whatever reason, nmany Tijuana workers
uniformy refused to conply with Tsutagawa' s request for infornation, nost of
themunhesitatingly informng himeither that the UFWhad warned t hem agai nst
signing anything submtted to themby Respondent or that they had al ready
signed for the Lhion and therefore coul d not sign for the Enpl oyer as well.

I n nany cases, Tsutagawa count ered such resi stance by suggesting that
enpl oyees' cooperation, or |ack thereof, could affect themin the form of
future benefits or reprisals.
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and coerce enployees in the exercise of their Labor GCode section 1152
rights and is therefore violative of section 1153(a) of the Act. (See G8&E
Sores/ Inc. (1977) 229 NLRB 1250 [ 96 LRRM 1276].)

Qedited testinony al so establishes several incidents in which
Tsutagawa inplied that the wearing of UFWbuttons served no useful purpose.
Wii |l e such cooments are arguably a | awful expression of opinion, there are
exanpl es in which his repeated references to buttons, under an objective

standard, would tend to be coercive. (See, e.g., Gapitol Records, Inc.

(1977) 232 NLRB 228 [96 LRRM 1503].) ne enpl oyee testified credibly that
Tsut agawa sei zed and then di sposed of Union authorization cards which the
enpl oyee had been holding. S mlar conduct was found to be a violation in

Ravenswood H ectronics Gorp. (1977) 232 NLRB 609 [ 97 LRRM 117Q] .

As Respondent suggests, it is clear fromthe testinony of nany
of the wtnesses that their conversations wth Tsutagawa were casual and
amcabl e and therefore did not appear to in fact intimdate them However,
enpl oyees' subj ective reactions are not necessarily factors in determning
whet her Labor Gode section 1153(a) has been violated. In P. B &S
Chemcal (o. (1976) 224 NNRB 1 [92 LRRM 1268], the national Board stat ed:

[We first note that the basic premse in
situations involving the questioni ng of enpl oyees
by their enpl oyer about union activities is that
such questions are inherently coercive by their
very nature.

See also Gown Zel l erbach Gorp. (1976) 225 NLRB 911, fn. 6

[93 LRRM 1030], wherein the board found that the questioning of

enpl oyees was unl awful even though it took pl ace in the absence
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of a specific threat or promse of benefit by the supervisor.

Al though di scussi ons may appear noncoercive on their face, the
NLRB has warned of the serious error in finding that a "friendly"
interrogation does not tend to interfere wth an enpl oyee's rights under the

Act. In Quenetco, Inc. (1976) 223 NLRB 470 [91 LRRM 1580], the board

expressed its concern in this nanner:

Anore serious error lies inthe premse that a 'friendy
interrogation does not interfere wth an enpl oyee's Section 7
rights. An enployee is entitled to keep fromhis enpl oyer his

vi ews concerning unions, so that the enpl oyee may exercise a full
and free choice on the point, uninfluenced by the enpl oyer's

know edge or suspi cion about those views and the possibl e reaction
toward the enpl oyee that his views nay stimul ate in the enpl oyer.
That the interrogati on nay be suave, courteous, and | ow keyed
instead of boisterous, rude, and profane does not alter the case.
It isthe effort to ascertain the individual enployee s synpathi es
by the enpl oyer, who w el ds economc power over that individual,
that necessarily interferes wth or inhibits the expression by the
i ndi vidual of the free choi ce guaranteed himby the Act.

Snmlarly, in Horida Seel Gorporation (1976) 224 NLRB 45 [92

LRRM 1266] , the NLRB hel d as fol | ows:

It has | ong been recogni zed that the test of

interference, restraint, and coercion under

Section 8 (a)(1) of the Act does not turn on

a respondent's notive, courtesy, or gentleness,

or on whet her the coercion succeeded or fail ed.

It al so does not turn on whether the supervi sor

and enpl oyee involved are on friendly or unfriendly
terns. Rather, the test is whether the supervisor's
conduct reasonably tended to interfere wth the
free exercise of the enpl oyee's rights under the
Act.

I n accordance with general principles set forth above, and on
the basis of the credited testinony, we affirmthe ALO s concl usi ons-t hat

Respondent ' s nunerous, threats, interrogations,
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and promses of benefit to enpl oyees were violative of Labor Code section
1153(a) of the Act.

Deni al of Access's. Respondent excepts to the ALO s concl usion

that it asked two URWorgani zers to leave its premses on Cctober 25, 1975,
inviolation of Labor Gode section 1153(a) of the Act. Ve find nerit in the
excepti on.

According to the ALQ Qctober 25 was a nonwor k Sat urday, except
for some limted activity by an unspecified nunber of irrigators. WW
organi zers Javi er Zaval a and Jose Sandoval took access to the ranch at about
noon wthout incident and thereafter visited wth enpl oyees who were washi ng
clothes inanirrigation canal which runs through a tonato field. Presunably
these were workers who live in the brush adjacent to Respondent's cultivated
fields. A about 3 p.m, the organi zers stopped to speak wth anirrigator.
At that point, irrigation forenan Martin Godi na summoned fiel d forenman Jose
Mrrotte. After a short discussion wth Mrrotte, the organi zers el ected to
| eave.

Judgi ng by her analysis, the ALO proceeded on the assunption that
the organi zers were deni ed access to enpl oyees' "hones,"” i.e., the hillside

area. See, e.g., Nagata Brothers Farming (May 23, 1979) 5 ALRB No. 39,

wherein we affirned the right of workers living in simlar circunstances to
be visited at their place of abode by uni on organi zers unencunbered by the
limtations of our access rule. However, the evidence indicates that the
organi zers were not seeking access to the canpsites where the enpl oyees
resi ded when Godi na and Morrotte found themin the field. The presence of

the organi zers at the work site
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was not questioned until they were found speaking to an irrigator while he
was working, fromwhich we infer that they were on Respondent's prem ses
during work tine and therefore outside the protection of the access rul e,
whi ch provides for one hour of union access to enpl oyees before and after
their work tine, and during their lunch periods at the | ocati ons where they
eat their lunch. (CGi. Admn. Gode, tit. 8, 88 20900(a)(5) and (h) (1975).)
Accordingly, we reverse the ALOs concl usion that Respondent's conduct in
this regard was a violation of Labor Gode section 1153 (a) of the Act, and
we dismss that allegation of the conpl aint.

Respondent's O scharge of a Rfle in the Presence of O gani zers.

As the two organi zers naned above were wal king fromthe field towards their
car, Mrrotte fired at least one rifle shot. Respondent excepts to the
ALOs finding "of a Labor Code section 1153 (a) violation based on that
incident, essentially on the grounds that it was not Morrotte ' s intention
to harmor intimdate the organi zers. Respondent al so contends that the
incident could not have interfered with enpl oyees' Labor Gode section 1152
rights since no enpl oyees were present at the tine. Ve find no nerit in

ei ther argunent.

There is considerable testinony on this issue, nost of it
contradi ctory, even as between the organi zers. Mich of the testinony which
fornmed the basis of the ALOs findings is supported by the testinony of
Mrrotte hinself and thus does not require any choice by the Board between

conflicting versions of
FETELErrrrrrr
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the events in question. 8

According to Mrrotte, he had been target shooting when Godi na
summoned him He placed his rifle in his pickup truck and then drove to
where the organi zers were gathered. As the latter were wal king fromthe
field towards their car, Mrrotte followed themin his pickup. He conceded
that he stopped at sone point, alighted fromhis truck, and then di scharged

his rifle, assertedy

8 Respondent argues that it was prejudi ced when the ALO
permtted General (ounsel to call and examne Jose Sandoval, one of the
organi zers, as awtness late in the hearing. S nce Sandoval's nanme was
omtted fromGeneral (ounsel's pre-hearing |ist of non-enpl oyee w t nesses,
the lack of early notice that he woul d testify allegedy influenced the
nmanner in whi ch Respondent had previously examned several wtnesses wth
respect to matters involving Sandoval. Qunarra Mineyards Gorp. (Mrch 4,
1977) 3 ALRB Nb. 21, requires that the General (Gounsel provi de Respondent s
w th names of non-enpl oyee and/ or expert wtnesses prior to the hearing but
did not specify what sanction, if any, would attach for failure to conply.
Respondent proposes a renedy in this situation, suggesting that Sandoval's
testinony shoul d be stricken in accordance with Galifornia Gode of Qvil
Procedure provi sions governing expert wtnesses. (See, e.g., Code Q.
Proc., 8 2037, et seq., Demand to Exchange List of Expert Wtnesses.) That
section requires early conpliance wth a demand to produce nanes of expert
W t nesses expected to be called, along wth a brief narrative statenent of
the qualifications of such wtness and the general substance of the testinony
which the wthess is expected to give. Uon objection of a party, no party
required to serve a list of wtnesses on the objecting party may call an
expert wtness to testify, except for purposes of inpeachnent. V¢ are not
persuaded that Sandoval testified as an expert wtness, as that termis used
inthe civil codes. He was a non-enpl oyee organi zer for the UAWand
testified as a percipient as well as a participating wtness to alleged acts
of wongdoing. In any event, Sandoval's testinony as to the access and rifle
i nci dent on Qctober 25 actual |y is surplusage; our review of the rel evant
events as well as our ultimate findings are based solely on the testinony of
field forenan Joe Mrrotte. Regardl ess, therefore, of Sandoval 's status,
either as an expert or a non-enpl oyee w tness, Respondent cannot claimin
this instance that it was prejudiced by his testinony. Sandoval was invol ved
i n anot her access incident on August 8, 1975. However, that allegation was
dismssed as it was based on conduct which occurred prior to the effective
date of the Act.
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towards a discarged tin can in the opposite direction of the organi zers,
whose backs were toward himat the tine.

In Wstern Tonato Gowers and Shippers, Inc., et al., (June 27,

1977) 3 ALRB No. 51, the Board found that the brandi shing of firearns to
prevent union organi zers fromentering a field where enpl oyees were worki ng
was an unnecessary show of force and coercive because, "Such conduct bore no
reasonabl e rel ati onship to the proper nethod of asserting a clained right

[ Respondent had argued that the organi zers took access illegally] and
substantially interfered wth the rights guaranteed to enpl oyees by section

1152 of the Act." In Mario Saikhon, Inc. (June 25, 1979) 5 ALRB No. 44, an

enpl oyer was found to have interfered wth enpl oyees' organization rights in
viol ati on of Labor Gode section 1153(a) by the act of its supervisor in
accel erating his truck as he approached an organi zer who was speaking to
enpl oyees, passing close to the organi zer, nearly hitting him and shouting
an obscenity.

Both of the factual settings described above are distingui shabl e
fromthe instant matter in that here the organi zers were not attenpting
access, but were | eaving after having been inforned that they were taking
access illegally, and it does not appear that there were any enpl oyee
wtnesses to the incident. However, it is imateria whether enpl oyees are
W tnesses to such an event as Labor (Code section 1152 af fords enpl oyees t he
right to receive informati on concerning unionization and any interference
wth the free flowof such information directly affects enpl oyees

organi zational rights.
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V¢ need not determne the nunber of shots fired, the direction of
the shot(s), or the distance between Mrrotte and the organi zers at the tine
the rifle was discharged. The display and/ or discharge of a weapon under the
ci rcunst ances here woul d have a tendency to inhibit organizers in their
attenpt to contact enpl oyees and thus constitute interference wth enpl oyees'
rights guaranteed by the Act.

D scharge of Francisca Roman. Respondent excepts to the

ALOs conclusion that it discrimnatorily di scharged and/or refused to
rehire Franci sca Roman, contendi ng | ack of evi dence establishing
Respondent ' s know edge of her union activities. Ve find this exception
to be wthout nerit.

Roman was first hired by Respondent in July of 1975 and was
absent fromwork due to illness fromSeptenber 11 through 22, 1975. She
resuned work in her forner crew on Septenber 23, with permssion of crew
foreman Hunberto Vega. Wen field foreman Tsut agawa spotted her about an
hour later, he called her aside to informher that she no | onger had a job
due to her failure to notify himas to the cause of her absence. According
to Tsutagawa, it was his personal policy to require enpl oyees to notify him
of absences of nore than three days duration, that enpl oyees who failed to do
so are deened to have voluntarily relinqui shed their enpl oynent, and that a
rei nstatement request requires Tsutagawa s personal approval. The ALO found
that al though Ronan cl ai ned that she had sent Tsutagawa word of her absence
through her "raitero,” Slvestre Gnzal es, (Gonzal es was not questioned on

that point and there was no evidence to
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i ndi cate that Respondent had received the nessage.

Tsutagawa is in substantial agreenent wth Ronan's account of
their norning discussion, in which he inforned her that she coul d not
resune work, denying only having suggested to her that she "go see
Chavez" (UFWPresident CGesar Chavez). The ALOcredited Roman' s assertion
as to the Chavez comment. Ronan described a second neeting wth
Tsutagawa, al so credited by the ALQ which occurred after she had stopped
work in the norning. She had remained in the field until after |unch.
She said Tsutagwa returned, told her she would have to wait in the
parking area, and offered her a lift. BEiwoute there, according to Ronan,
he parked for a hal f-hour during which tine he attenpted to convi nce her
toreect the Lhion. Tsutagawa, on the other hand, insists that he never
saw her agai n after discharging her fromVega s crewin the norning.

In Kawano, Inc. (July 15, 1977) 3 ALRB Nb. 54, the Board hel d that

anti uni on statenents acconpanyi ng a di scharge denonstrate enpl oyer know edge
of the discrininatee’s union synpathies or activity and are evidence that the
discharge is in violation of Labor Code sections 1153(c) and (a). M.

Roman' s clai mthat Tsutagawa asked her why she supported the UFWwoul d
indicate that he was aware of her prior union synpathy or activity. Such
know edge by a supervisor is generally inputabl e to Respondent. The ALO
found Ms. Ronan's deneanor, in general, to be that of a credible wtness and
we find no basis in the record for rejecting the ALOs credibility

resolutions in this regard.
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(Sandard Dry Vil Il Products, Inc. (1950) 91 NLRB 544 [ 26 LRRMI 1531],

enforced (3d dr. 1951) 188 F. 2d 362 [ 27 LRRM 2631.])

Dscrimnatory Formation and Isolation of Gews. The ALO

concl uded that Respondent viol ated Labor Code sections 1153(c) and (a) of the
Act by intentional ly segregating known uni on supporters, singling them out
for disparate treatnent by assigning themto certain crews, and then
isolating the crews in order to inpede their contact wth other enpl oyees and
thus frustrate their organi zational efforts. Ve find no nerit in
Respondent ' s exception to this concl usion.

In her Decision, the ALO described a pattern whereby

9 crewat the Canel ot Ranch

Respondent initially forned a snall "descojol | ar
I n August 1975 and |l ater expanded that crewwth the addition of nore union
supporters as the crew progressed first into cauliflower planting and
ultinately into tonato-harvest operations. |In reaching her conclusion, the
ALO credi ted enpl oyee w tnesses and di scredited Respondent' s w tnesses. An
examnation of the relevant portions of the record upon which her reliance is
pl aced reveal s no basis for overturning her credibility resol utions.

The relevant facts, nore fully set forth in the ALOs Deci sion,
are summari zed here. For several years Respondent has fiel ded a snall

"descoj ol l ar" crew consisting of no nore than a dozen workers. Tsutagawa

testified that the initial core of crew

g/ "Descojollar" denotes the task of hand-pi nching new growh on tonato
plants in order to stunt overall plant devel opnent, prevent plant ranginess,
and thus encourage or facilitate production of |arger tonatoes.
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nenbers was sel ected in July 1975 before the workers had publicly nanifested
any indication of their support for the UFW However, seven of the affected
wor kersgl testified credibly that their assignnments to the crew occurred at
various tines in August of that year, after they had begun to wear UFW
buttons and/or to distribute union authorization cards.

Martha Rubal cava testified that crew forenan Hinberto Vega
explained to her that she was to work with' the crew "because of [her] being
Chavista." S lvestre Gnzales said he joined the crew after his return from
the UPWconvention in md-August and the affixing to his van of URWbunper
strips. Antonio Herrera had never before worked in the crew but was
assigned to it after Tsutagawa had sei zed union authorization cards he had
been holding. Qafira Andrade testified that she was assigned to the crew
just one day after she had offered Vega a UFWaut hori zation card. According
to Francisco Carrillo and Jose Perez Serrano, they had begun to wear WFW
buttons regularly prior to their late August transfer to the crewEl

Wth respect to the planting of caulifl ower, which commenced on

Qctober 3, after the "descojol lar” work had been conpl eted, the ALO f ound

that the crew nunbered 30 at its |argest

10/ Two other crew nenbers did not testify. They were Rosa Pastor and

Delia Martinez. However, other wtnesses attested credibly to their having
worn union buttons prior to joining the crew The crewis augnented from
tinetotine wth irrigators or sprayers.

1 Respondent did not expressly except to the ALOs further finding that

Carrillo and Serrano previously had been assigned to a two-week fertilizing
task for discrimnatory reasons.
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and that known uni on support or activity had been established for at |east 21
of the workers, including the nine "descojollar” crew nenbers, and that four
nore of the workers were sons or daughters of known UPWsupporters. She
found also that this crewwas particularly isolated vis-a-vis other crews
enpl oyed by Respondent at the sane tine.  particular significance in the
ALOs determnation was the fact that this was the first tine that Respondent
had assi gned docunented workers to plant cauliflower. She rejected as
hear say Tsutagawa' s cl ai mthat undocunented workers, who had previously done
that work, had refused to do so in the rel evant year because they were
fearful that the | ocation of the cauliflower field nade themparticularly
vulnerable to potential raids by the U S Immgration and Naturalization
Service. She al so found unpersuasi ve additional reasons of fered by Tsutagawa
for the selection of the particular crew nenbers, noting that the proffered
reasons amounted to a shifting rationale for the utilization of docunented
rather than undocunented workers, and thus was not credible.

The last of the issues in this category concerns the fornation of
a tonat o-harvest crew, under the direction of Francisco Arnenta, wth a
di sproportionate nunber of union supporters as conpared to ot her harvest
crews and the assignnment of that crewto what the ALO described as the nost
Isolated field at the Carl sbad Ranch. She found that Respondent had
know edge of the denonstrated uni on support of at |east 70 percent of the 40
nenbers of Arnenta’s crew 23 of themhaving previously worked in

"descojollar" as well as cauliflower planting.
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In our view the facts as found by the ALO plainly show t hat
Respondent attenpted to dilute the efforts of the nost active of the union
supporters inits enploy by the formati on and i sol ation of three crews
di scussed above. V¢ reject the contention that Respondent, in good faith,
sel ected enpl oyees at randomw thout any regard for their uni on support,
whi ch was overtly denonstrated prior to or contenporaneously wth their
respective assi gnnents.

Termnation of FHeld Wrkers on January 19, 1976. Respondent

excepts to the ALOs finding that it would not have laid off 20 Tijuana

wor kers, who usual | y worked year-round, but for their union activity and
thereby vi ol ated Labor Code section 1153(c) and (a) of the Act. Ve find no
nerit in this exception.

The ALO found that between the end of Respondent's tonat o- har vest
operations in January of each year, and the start of its cauliflower harvest,
usual ly later that sane nonth, or the start of the strawberry harvest in
March, "nost workers, docurented and undocunented are laid off ... [but] the
uncharacteristic feature of the January 1976 | ayoff was the inclusion of
Ti juana workers who had previously worked year-round. "

As discussed in the ALOs Decision, Respondent's preference has
been to continue assi gning work to docunented workers fromTijuana, although
on a reduced-hours basis, in order to naintain year-round enpl oynent for
them Respondent does not dispute the ALOs finding that certain Tijuana
commut ers had worked during the January-February slack period in previ ous

years, prinarily pulling, tying, and storing tomato stakes. |t does
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claim however, that the 1975-76 sl ack season was different in that work
usual Iy done during that period had been conpl eted ahead of schedul e
establ i shed i n previous years.

The ALOfound that every one of the laid-off workers hired prior
to 1975 had been enpl oyed year-round, several of themfor nmany years. She
found that only one of themwas rehired by Respondent and that undocunent ed
workers were hired in their place shortly after the layoff. She al so found
that Respondent's proffered business justifications for the mass | ayoff does
not wthstand scrutiny. She found that Respondent had know edge of the uni on
synpat hies and/or union activity of each of the discrimnatees and concl uded
that Respondent took advantage of the relative |ack of work during that
period as a pretext torid itself of the Tijuana enpl oyees who were uni on
supporters.

Uoon the record as a whol e, and after full consideration of all
rel evant factors invol ved, we find that Respondent's past
practice was to provi de year-round enpl oynent for the Tijuana enpl oyeesgl
and that Respondent altered this practice in 1976 for discrimnatory reasons,

and thereby viol ated Labor Gode sections 1153(c) and(a) of the Act.

Had the af fect ed enpl oyees been abl e to conti nue

12/ The ALO recommended di smssal of allegations as to three additional

enpl oyees nanmed in the conplaint on the basis that it had not been shown t hat
they had worked year-round for Respondent in prior years; all were initially
hired by Respondent after February 8, 1975. They are Mises Ramrez Sant ana,
Renegi o Hernandez, and Esteban Avila Qtiz. It is clear, however, that, had
Respondent adhered to past practice, these crew nenbers, as part of the 1976
crew, woul d have been retai ned in year-round work. Accordingly, we shall not
dismss themfromthe conplaint. Rather, we shall provide for themin our
renedi al QO der.
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working during the slack season, albeit on a reduced-hours basis, they woul d
have progressed directly into the next phase of production. Instead, they
were discrimnatorily laid off and thereafter placed in the tenuous position
of having to affirmatively nake applications for rehire.

Failure to Rehire Forner Tijuana Enpl oyees. General Qounsel

alleged in the conpl aint that Respondent refused to rehire 48 docunent ed
workers fromthe Tijuana-San Ysidro border communities in 1976 because of
their support for the UFW

The ALO determned at the outset that Respondent nanipul ated its
hiring systemin the pertinent year in order to avoid rehiring the entire
group of alleged discrimnatees for anti-union reasons. She ruled that such
conduct established the exi stence of unlaw ul discrimnation towards a cl ass
of enpl oyees and therefore General Gounsel was relieved of the usual burdens
whi ch otherw se obtain in refusal -to-rehire cases. Specifically, she held
that General (ounsel need not prove: that each of the forner enpl oyees
applied for work at a time when work was avail abl e; that the position
fornerly held by a discrimnatee was later filled by a non-uni on applicant;
and that Respondent's refusal to rehire any enpl oyee was based on its
know edge of the enpl oyee's union synpathies or activities.

In the event that the Board, on review declined to adopt her
group-discrimnation analysis, the ALOpermtted General Gounsel to exam ne,
and Respondent to cross-examine, each of the individuals nanmed in the
conplaint in order to devel op a record as to the standard el enents of proof

noted above. O the basis of
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the evi dence so adduced, she concl uded that General Counsel had shown, by a
preponder ance of the credi bl e evidence and wthout reference to a group-dis-
crimnation theory, that Respondent had discrimnatorily refused to rehire
34 of the docunented workers but had not established a violation wth
respect to the remaining 14 al |l eged di scri m nat ees.

Respondent excepted to the ALOs utilization of a group-
discrimnation theory and to virtually all of her findings wth respect to
the individual workers, contending in the nain that she erred in finding
that each of the 34 alleged discrimnatees for whomshe found a viol ati on
nade a proper application for work, and in finding that Respondent had
know edge of their union activity.

It iswell-settled that in order to establish a
discrimnatory refusal to rehire, General (ounsel generally nust prove that
the all eged discri mnatee made a proper application for work at a tinme when
work was avail abl e, but was refused or denied rehire because of his or her

union activity or other protected concerted activity. (Prohoroff Poultry

Farns (Feb. 7, 1979) 5 ARB Nbo. 9.) To prove that an enpl oyer
discrimnatorily failed to recall a laid-off enpl oyee, the General Gounsel
nust establish that the enployer did in fact have a policy or practice of
recal ling forner enpl oyees as suitabl e openi ngs arose, but did not do so
with respect to alleged discrimnatees because of their union activity or

other protected concerted activity. (SamAndrews' Sons (Nov. 30, 1979) 5

ALRB Nb. 68; Wnter Garden dtrus Pro-ducts: Gorp. (1956) 116 NLRB 738 [ 38
LRRM 1354] .)
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It is equally well-settled that proof of a discrimnatory hiring
practice creates exceptions to the established rule that a vacancy nust exi st
at the tine application is nade. S nce prospective enpl oyers nust consi der
all applications for work in a nondi scrimnatory manner, "... the question
whet her an appl i cati on has been gi ven such consi deration does not depend on
the availability of work at the tine an application for enpl oynent is nade."

(Shawnee Industries, Inc. (1963) 140 NLRB 1451 [52 LRRMI 1270], revd. on ot her

grounds (10th dr. 1964) 333 F.2d 221 [56 LRRM 2567].) Thus, an appli cant
who applies for work at a tine when no openings are available is relieved of
the duty to reapply when work subsequently beconmes available if his or her
know edge of the enployer's discrimnatory hiring practice would | ead hi mor
her reasonably to infer that further efforts to seek work woul d be futile.

(Abatti Farns, Inc. (May 9, 1979) 5 ALRB No. 34; Apex \entilating (., Inc.

(1970) 186 NLRB 534 [75 LRRV 1462]; Hsa Canning Go. (1965) 154 NLRB 1696 [ 60
LRRV 1202] .)

This Board followed a simlar analysis in Kawano, Inc. (Dec. 26,

1978) 4 ALRB No. 104 affd. (June 12, 1980) 16 Cal . App.3d 937. Ve found t hat
53 fornmer enpl oyees had been discrimnated agai nst in 1976 because the

enpl oyer's decision to refuse to rehire the cl assﬁl of enpl oyees to whi ch
they bel onged was based on anti-union considerations. Al of the

di scri m nat ees were

E’V\é nade clear that our reference therein to "class" was not used in the
context of "class action" wthin the neaning of Federal Riules of Qvil
Procedure, rule 23(a), or Galifornia Gode of dvil Procedure section 382 and,
further, that our regul ati ons nake no provision for such an action, and that
a fornmal definition or class certification was neither possible nor
necessary.
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| egal (docunented) aliens who resided in the border conmunities in and around
Tijuana, Mexico, and had in the past coomuted to and fromthe enpl oyer's San
Oego Gounty work sites wth "raiteros,” that is, fellow enpl oyees who
transported such workers in private vehicles.

V¢ found that the enpl oyer in that case had instituted narked
changes inits hiring practices for the 1976 season. Specifically, the
enpl oyer effectively discontinued its raitero system reducing the 1975
contingent of ten drivers to one, and elimnating the ride subsidy which it
had paid. In addition, the forner hiring authority of the field forenmen was
taken away fromthemand vested sol ely in John Kawano, Respondent's
principal, who testified that it was his preference that year to hire
undocunented "illegal " workers to the exclusion of the Tijuana "legals."

Wiat energed fromthe record was evi dence of the enpl oyer's
denonstrated hostility towards the Tijuana "l egal s" as a cl ass of enpl oyees
because of their pro-union synpathies. In giving effect toits anti-union
ani nus, the enpl oyer systenatically denied further enpl oynent to nenbers of
that class or group. Frst, wthout notice, the enpl oyer altered the
est abl i shed net hod by whi ch such enpl oyees nornal |y applied for rehire.
Next, it instituted a new application procedure, but again failed to notify
the affected enpl oyees of the change.

Al of the alleged discrimnatees in Kawano, Inc., supra, 4 ALRB

Nb. 104, testified concerning their unsuccessful attenpts to apply for work

in the custonary manner or to find a
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viable alternative nethod of application. n those facts, we found that

t hose workers were deni ed enpl oynent as a result of the discrimnatory hiring
practices directed towards the Tijuana "l egal s" as a class or group of

wor ker s.

In affirmng our conclusions, the court of appeal s noted that
while not all workers were equal ly persistent intheir efforts to apply for
work, there was sufficient evidence to establish Respondent's unl awf ul
resistence to the "legal s" as a group. Thus, the court, inits recognition
of the futility doctrine, found that it was not necessary for the General
Qounsel to show in every instance, that a worker attenpted to seek
enpl oynent in the custonary nanner.

Change in Respondent's Hring Practices. The ALO observed t hat

the operations of Respondent in the instant nmatter were virtually identical
to those of its neighboring grower, Kawano, Inc. She found that Respondent
altered its hiring procedures in 1976 in nuch the same nanner, and for the
sane purpose, as did Kawano, in order to frustrate the reenpl oynent efforts
of a class of enpl oyees, nanely the pro- UFWTi j uana workers.

Indeed, there are strong simlarities between Respondent and
Kawano. Both enpl oyers produce simlar crops, utilizing |like cultivating
practices according to a cormon seasonal schedul e, and drawi ng fromthe sane
sources for their labor supply. Respondent, |ike Kawano, enpl oys a
substantial conpl ement of undocunented alien workers as well as the Tijuana
"l egal s" who commute to and fromwork via a raitero system

In years prior to 1976, according to the ALQ Tijuana
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wor kers secured reenpl oynent w th Respondent through these net hods:

occasi onal | y Respondent recal | ed forner enpl oyees by sendi ng soneone to their
hones; other enpl oyees had a raitero, a friend, or an al ready-enpl oyed famly
nenber secure work for themby naking an application in their behalf to a
field forenman before reporting to the work site; nore often workers in
Tijuana or San Ysidro | earned by word-of -nouth that work was avail abl e and
then went to Respondent's ranch wth araitero in order to nake a personal
application to a field foreman. She concl uded that Respondent had

di scontinued all of those nethods of enpl oynent in 1976, particularly the
raitero system which she found had been the key to enpl oynent for nost of
the coomut er enpl oyees. Qur review of the record, to test the validity of
the-ALO s findings that Respondent altered its hiring procedures in the

rel evant year, reveals no substantial differences in hiring practices between

1975 and 1976. But see J. R Norton npany (CQct. 13, 1982) 8 ALRB No. 76,

wherei n we upheld the ALOs group discrimnation theory based on a change in
hiring practices.

Mirtually every one of the worker-w tnesses attested to havi ng
utilized one or nore of the nethods described above in years past in order to
nake known to Tsutagawa their desire to resune work, indicating thereby their
awareness of the fact that it was he who was prinarily responsible for the

hiring of field workers.>%/

My roshi lkegawa expl ained that it was necessary, as a practical natter,
for field foremen to have sole authority for the hiring of field workers
since they were in daily contact wth the field operations. Therefore, again
as a practical matter, field forenen

(fn. 14 cont. on p. 38.)
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Applications inthe Feld. Antonio Herrera testified that he

spoke to Tsutagawa each year before resumng work. He said he knew when it
was an opportune tinme to go the field to see hi mbecause he knew when t he
crop was planted and therefore the approxi mate tine Respondent coul d expect
to commence harvesting. Qcasionally he would check wth the raiteros for a
nore preci se work schedule. Ernesto Palonarez said he went directly to the
fieldin 1974 in order to personal |y speak to Tsutagawa who told hi mthere
was "no work available, it was slow" Two weeks |ater he asked hi s brot her
to check wth Tsutagawa and at that tine was instructed to "wait a week and
then cone."

Recal | of Wrkers. Tsutagawa testified that while it was not his

policy to recall workers, he had done so on occasion. The ALO credited the
testinony of three w tnesses who were contacted at their hones in 1975 and
notified that Tsutagawa had sent for them She al so found that Francisco
Arnenta was recal l ed by Tsutagawa i n md-January 1976 and i nmedi at el y
reported to work. She discredited Tsutagawa's testinony that he attenpted to

recall five additional workers that year. She found that four of them

(fn.14 cont.)

were to deci de how many workers were needed as well as the crewand field to
whi ch they were to be assigned. Tsutagawa becane field forenan in 1966. He
testified that thereafter he hired all field workers, particularly the
Tijuana commuters. He also testified that no field worker was hired at any
| ocation other than the fields wth one exception when, in 1966, he went to
Tijuana to personally recruit crewforemen. He also testified that Hroshi
Wkegawa had not hired any workers since 1965. Joe Wkegawa, on the ot her
hand, was closer to the field operations and, accordi ng to Tsutagawa, may
have hired as many as ten workers in any given year prior to 1971. He also
indicated that field supervisor Doi nay have hired some workers in the
strawberri es.
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credi bl y deni ed bei ng contacted and that no nessage reached the fifth worker.

Job Applications Through Rel atives or Friends.

Tsutagawa noted that it was commonpl ace for currently-enpl oyed workers to
solicit work in behalf of relatives and friends. He said he always inquired
as tothe identity of the prospective enpl oyee(s) as well as their past
experience. |If he didn't knowthe job seeker froma prior enpl oynent history
w th Respondent, he would direct that he or she be brought to the field for
an interview It was his practice to give such applicants work on a trial
basis. Raitero and crew forenan Juan Rubal cava said he brought his w fe and
another relative to the field for a personal interviewwth Tsutagawa. Wen
raitero Francisco Perez informed Tsutagawa that his brother, Jose Perez, had
just obtained a green card and woul d |i ke to work for Respondent, the field
foreman replied that he would |ike to | ook himover first. Francisco added
that sone of the new peopl e whomhe brought "couldn't nmake it ... over 10
days {trial period]." Francisco also secured work for his sister, Mrginia,
and anot her brother, Jose de Jesus Perez, in the same nanner.

Wt nesses who had obtained jobs for or through rel atives or
friends in prior seasons stated that it was necessary to secure advance
aut hori zation fromTsutagawa. Each year that his wfe worked for Respondent,
Eren Ronero had first asked Tsutagawa for a job for her. Adolfo Pal onarez
said his father, Salvador Pastor, spoke to Tsutagawa in his behal f before he

was permtted to start work. In later years, according to Adol fo,
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he woul d check wi th Tsutagawa beforehand, to see "if he could gi ve some work
to sone relatives of mne." Salvador Pastor spoke to Tsutagawa before
bringing his wfe to work. Jesus Perez said he did not report to the ranch
until after his brother, Francisco, had returned wth word that Tsutagawa had
approved his hire. Antonio Herrera al ways spoke to the field foreman to
request work for his wfe and daughters. Wenever Q afira Andrade was ready
toreturn to work, she relied on her son, Pablo, to so notify Tsutagawa. In
1974, Esperanza Garcia D as asked Juan Castal anos to check w th Tsut agava.
Castal anos i nforned her the next day that Tsutagawa had sai d he had work for
her. Martha Mta got Tsutagawa's authorization to cone to work through her
friend, Aurora Rce. Mta then inforned raitero S|vestre Gnzal es that she
had a job and wanted to know if she could ride to work with him In July
1976 Mbdesta Qruz asked her friend, Carnela Lujano, to tell Tsutagawa that
she was no longer ill and would like to return to work. Carnel a cane to her
house to tell her that "[T]sutagawa told ne to cone and get you." Mbdesta
resuned work two days later. |In years prior to 1976, Matil da de Araval o
asked her friend, Anita Gonzal ez, or her son, Jesus Araval o, to ask Tsut agawa
when she coul d hope to cone to work.

Applications to Oew Forenen and Raiteros. The raitero system

according to the ALQ was the principal neans by which Tijuana-San Ysidro
border area workers obtai ned work wth Respondent. She found that contacts
wth crewforenen or raiteros at the various border pickup points constituted

proper applications for work since, in each instance, one of two factors

8 ALRB Nb. 90 40.



attached. Frst, Respondent's raiteros serve the sane function, and in the
sanme nmanner, as Kawano's raiteros and therefore they are, in effect, "nobile
personnel officers,"” a characterization adopted by the ALOand affirned by the

Board in Kawano, Inc., supra, 4 ALRB No. 104. Secondly, Respondent had

aut hori zed crew foremen to hire field workers in prior years and that it
"appears" that such authority continued through the 1976 season. In this
regard, the ALOreasoned that it would be i mmaterial whet her Respondent had
actual ly stripped crew forenen of such authority in 1976 because if it had, it
did so wthout proper or adequate notice to the Tijuana workers who woul d have
been directly affected by such a change in established hiring procedures. She
concluded that, "Having clothed its crew forenen and raiteros wth ostensible
if not actual hiring authority, the Gonpany was bound by the agency it created
solong as it did not give notice of a change. "

Uhli ke the ALQ we do not find that either crew forenen or
raiteros had authority to actually hire border applicants on their own
initiative. As discussed above, we found that crew forenen were not
supervisors wthin the neaning of the Act as they lacked authority to
i ndependent |y hire, fire, assign or discipline workers. The Kawano court
rejected our finding in that case that raiteros, simlar to those utilized by
Respondent, served as "nobi |l e personnel officers"” vested wth authority to

hire prospective enpl oyees at the border pickup points. In the words of the

court:

R ARR N aN 41.
FHETTTEEErrr



. over the years [legal aliens] have devel oped their own
transportation arrangenent, referred to as a 'raitero
system The systemis an enpl oyee-organi zed car pool .
Drivers, or raiteros, are persons who have vehicles. These
drivers have established pickup points .... There workers
seek out rides and pay the raitero to bring themto the
Kawano fields. (Kawano, Inc. (June 12, 1980) 106 Cal . App. 3d
937.)

There is nothing in the testinony of the raiteros thensel ves to
indicate that they believed that they actual |y possessed hiring authority.
Franci sco Perez said he received many job inquiries at the San Ysidro pi ckup
poi nt whi ch he frequented but al ways checked wth Tsutagawa before bringi ng
any workers and that such requests often were denied. Consequently, "I woul d
tell [the prospective enployee] | talk to the boss or foreman.” Juan
Rubal cava sai d he al ways spoke with the field foreman i n advance about
particul ar workers. HEren Ronero never brought a worker to the field unl ess
he had first sought and recei ved Tsutagawa' s approval . In 1975, when
Sal vador Pastor told Tsutagawa he woul d like to bring nore riders, he was
advi sed to check back a week later. Francisco Arnenta said he asked for work
only for his "acquai ntances" and that when Tsutagawa di d approve such a
reguest, he was instructed as to which crewand field to take the new
workers. He said Tsutagawa sonetines responded "no" or "wait." The ALO
noted that Francisco Arnenta had inplied that on one occasion in 1975,

Tsut agawa requested that he bring specific persons to begin work. S lvestre
Gonzal es al ways spoke to Tsut agawa before bringi ng workers "when we knew t hat
he needed nore people.” Tsutagawa woul d respond, "You can bring them but

nake sure they are good workers. "
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(Gonzal es described a tinme when Tsutagawa rej ected the
prospective workers he brought and scol ded himfor recommendi ng persons
whomthe forenan believed did not neet the Conpany' s standards.

Even t hose wor ker-w t nesses who relied on the raitero systemfor
transportation or news of job availability indicated that their job request
had to be acted upon in the field. For several years, Esperanza Ranos had
asked raiteros for rides to the ranch where she ultinately obtai ned work only
after direct application to Tsutagawa. In 1975, Hisa de Cerda net Manuel
Panuel as at the border. In response to her question whether "there woul d be
work," he advised, "Wl I, let's go, you mght be able to get sone work since
they know you." That sane year, Andrea R os asked raitero and crew forenan
Juan Rubal cava if he knew whether work was available at the tine. She said
she was told," Yes, for ne to go, to see if there was work.”" A so in 1975,
Dol ores Estrella rode to the field wth raitero EBren Ronero. QOnce there, she
spoke to crew foreman Hiunberto Vega who told her "to wait" for Tsutagawa. She
did and was hired only after she net wth the field forenan. She said this
was the sane procedure she had used in previous years. |In 1974, |l defonso
Rodriguez rode to the ranch with Adol fo Pal onarez where he spoke to Tsut agawa
and then was hired. Francisca Mranda rode to the field wth Slvestre
Gonzal es and three other potential enployees in 1974 or 1975. She said
Tsutagawa hired her but turned down her conpanions. A so that year, Antonia

Ruiz rode to the field wth Jose Arrendondo, but once there was inforned by
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crew forenan Marcario that he "didn't know if [Tsutagawa] would | et ne stay
or not because he didn't knowif he was going to take in any people."

VW find, as did the ALQ that Respondent's raiteros were both a
source of transportation for commuter enpl oyees and a conduit of information
wth the field foreman. UWlike the ALQ however, we find nothing in the
record to support a conclusion that they al so hired workers.

Decline in Nunber of Raiteros. A major change in hiring

practices, according to the ALQ is reflected in the decline of the raitero
systemby 1976. She found that whereas Respondent had enpl oyed 16 raiteros
during the 1975 peak season, that nunber "appears to have dw ndl ed to five
or six" inthe followng year. She also found that virtually all of the
el imnated raiteros were uni on supporters who had previously provided
transportation for up to 130 of the Tijuana commuters. She concl uded t hat
the decline in the rider systemreduced access to jobs for the Tijuana
uni on supporters and thus was a najor contributing factor to the overal |
reduction in the nunber of "legal s" hired in 1976.

Sgnificantly, it was Kanano's "disnantling” of its raitero
systemwhi ch figured promnently in the Board s finding, in that case,

of discrimnation towards a class of enpl oyees. (Kawano, Inc. (Dec. 26,

1978) 4 ALRB No. 104, affd. (June 12, 1980) 106 Cal . App.3d 937.) As
di scussed nore fully above, we found that Kawano had elimnated al|l but

one raitero, and had di sconti nued payi ng the ride premum
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Respondent herei n acknow edges the reduction in its 1976
contingent of drivers but contends that, unlike Kawano, it neither elimnated
the raitero systemnor abandoned its established policy of conpensating
drivers for transporting workers. Respondent further suggests that it was not
responsi bl e for the decline since nany raiteros all egedly chose not to return
to work in 1976.

Wile the ALOestinated that there were 16 drivers in 1975, we
note that General Gounsel's Exhibit 42 |ists 20 enpl oyees who doubl ed as
drivers during the payrol| periods which ended on July 31 and Cctober 2,

1975. However, three raiteros did not receive credit for transporting
workers during the July payroll period; three different raiteros were in a
simlar position during the latter payroll period.

Four nanes on the list are those of enpl oyees who clearly served
as raiteros in 1976. They are Jose Arrendondo, Abibon Vel asquez, Raf ael
Choa and Manuel Panuel as. S x of the 1975 raiteros are not anong the
alleged discrimnatees and it is not clear whether they were enpl oyed in 1976
or, if so, whether they continued to transport workers. They are Micente
Moral es, Benjamn Mnroy, Ponciano Gal | egos, Marcelino Martinez, Rodolfo
Mreno and Juan D as. The ALOinplied that none of these six was enpl oyed in
1976 but observed that, in his testinony, Tsutagawa nade several references
to Martinez which indicated that he was a raitero in 1976.

The ALOfound that one of the 1975 raiteros, Juan Rubal cava,

had been di scharged for cause i n Decenber 1975, and
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anot her, Efren Ronero, although enpl oyed by Respondent in 1976, had not
requested authorization to carry riders that year. The ei ght renai ni ng nanes
bel ong to workers whomwe have found were discrimnatorily laid off in
January 1976. They are Francisco ,Perez, Slvestre Gnzal es, |l defonso
Rodri guez, Adol fo Pal onarez, Francisco Arnenta, Antonio Herrera, Reynundo
Mgj orado and Sal vador Pastor. The ALOfound that neither Herrera, Mj orado
nor Pastor had applied for work in 1976. She found that Perez, Gonzal ez,
Rodri guez, Pal omarez and Arnenta had nade proper applications for work at
various tines during the 1976 season but were deni ed rehire because of their
union activity. Rodriguez, Palonarez and Acnenta did not nmake an initial
application until sonetine in July, several nonths later than they had
nornal Iy resuned work.

Respondent asks us to consider that the delay in seeking rehire
by certain of the raiteros caused a reduction in the nunber of drivers, as
did Franci sco Arnenta’' s decision to take a | eave of absence shortly after his
January 1976 recal|. Respondent al so contends that Rosalio Perez was a
raitero al though his nane does not appear on the General Gounsel's roster.
Perez testified that he did not intend to return to Respondent’'s enpl oy in
1976.

n the basis of the above, we find that there was a narked
decline in the nunber of raiteros in 1976 as conpared wth 1975 and t hat
eight of themhad been discrimnatorily elimnated. However, we cannot
concl ude that Respondent, |ike Kawano, "elimnated" its raitero systemand

thereby effectuated a substantial change in hiring practices.
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Applications for Enpl oynent. The ALO found that Respondent

i npl enented the use of enpl oynent application forns for the first tine in
1976, thereby effecting yet another change in hiring practices. Respondent
chal l enged the finding wthin the context of its general contention that it
effected no change in hiring practices for the 1976 season.

The cards in question neasure approxinately three i nches by five
inches. nh one side is a printed list of conditions of enpl oynent. n the
other is space for the enpl oyee's nane, address, tel ephone nunber, social
security nunber, birth date and signature. |In addition, there are spaces to
be filled out by the field or crewforenan noting date of hire and crewto
whi ch assigned. The ALO observed that,

As arule the applications were used only for

r ecor d- keepi ng purposes and were not filled out
until the applicant was hired, but when sone uni on
supporters applied for work they were given the
appl i cations to conpl ete even though they were not
hired, and i n some I nstances the inplication was
that they were not supporting the conpany by

conpl eting the application.

Adol fo Pal onarez testified that Tsutagawa handed hima card when
he applied to the field foreman in August 1976. Palonarez filled out the card
and returned it immediately but was not recalled. The ALO discredited
Tsutagawa' s claimthat he had instructed Pal omarez to report for work the
foll ow ng Sunday. Rosalio Perez described an incident at the Carl sbad
packi ng shed in My 1977. He said Vyne Nakaji gave hima card, along wth a
pen, and requested that he fill it out. Perez was told he woul d be call ed

for the picking operation in about two weeks. Perez
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said he kept the card and took it to the UFWoffice in San Ysidro where he
recei ved assistance in filling it out, "8 or 9 days later." He asked Eren
Ronero to return the card to Respondent but there is no evidence as to
whet her Ronero |ater submtted the card to Respondent. Perez was not
thereafter recall ed to work.

Hizabeth Montoya received a card after she was hired but was

/

required to fill it in before actual |y commenci ng to V\ork.E Esper anza

O az, on the other hand, declined an opportunity to resune work rather
than submt to Respondent’'s card requi remant.ﬁl

The ALOcorrectly finds that conpl eti on of the
infornation forns becane a mandatory procedure in the 1976 season, and, to
that extent, constituted a change in enpl oynent procedures. Gontrary to the
ALQ however, we do not find that use of the cards constituted a
discrimnatory change in hiring practices. As a general rule, cards were

submtted to applicants who actual |y had been hired or who Respondent had

promsed to notify when work
FHEEErrrrrrrrr
FHEEErrrrrrrrri

15/ In April 1976 at her request, raitero Abi bon Vel asquez asked Tsut agawna

whet her she could return to work. Vel asquez inforned her the next day that
Tsut agawa had work for her. Wiile enroute to work wth Vel asquez the first
day, she filled out an enpl oyee infornati on card he had been instructed to
gi ve her.

l—6/I n May 1976 Esperanza asked a nei ghbor to tell Tsutagawa she woul d |ike
toreturn to work. The neighbor returned wth an affirmative response
provi ded she sign "those papers.” Esperanza asked the nei ghbor whether the
foreman neant "only ne or all [workers]" and when advised that all enpl oyees
had to "sign for the boss,"she sent back word that she woul d rather not work.
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becane avai | abl e. 7

Refusal to Rehir'e T ijuaria Wrkers, |ndividual Analysis.

Absent sufficient evidence to support the ALOs cl ass-di scrimnation theory,
we consider below her alternate findings as to each of the all eged
discrimnatees in conformty wth the standard el enents of proof in the usual
refusal -to-rehire case.'

The ALOfound that the General Gounsel had established by a
preponder ance of the credibl e evidence that 34 of the Tijuana workers had
properly applied for work at tines when work was avail abl e, had engaged in
union activity wth Respondent’'s know edge and were denied rehire for that
reason in violation of Labor Code sections 1153(c) and (a) of the Act.
Respondent excepted to all of the findings, contending in the nain that the
General Qounsel had not establ i shed proper applications for work and/ or
Respondent ' s know edge of the enpl oyees' union activities. The ALO al so
dismssed all egations, for failure of proof, concerning the renaining 14
wor kers who were naned in the conplaint and who testified at the hearings.

General Qounsel excepted to two of those findings.
According to the ALQ Respondent hired field workers

ﬂlﬁs di scussed previously, we are cogni zant of the circunstances attendi ng
Respondent's efforts to obtain simlar data in the prior season. V¢ al so
recogni ze that certai n enpl oyees, pro-UFWsynpat hi zers such as Esperanza
D az, for exanple, continued to resist "signing for the boss" because they
bel i eved the act woul d constitute a rejection of the Uhion. However, given
the Labor (ode section 1157.3 provi so that enpl oyers nai ntai n enpl oyee
addresses, we cannot fault Respondent's reasonabl e neasures in support of its
statutory obligation.
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inthe followng tine periods during the 1976 season

1. End of January to begi nning of My

2. Md-June through first week in August.

3. Last week in August through third week in Septenber

4. Last two weeks of Qctober.

VWork-force figures reflected in Respondent’s Exhibit No. 40, as duplicated by
the ALOin her Decision, reveal a steady increase in the overal|l nunber of
field workers hired between February 4, 1976, (108 field workers enpl oyed at
that tine) and Cctober 26 of that year (687 field workers). The increase in
the work force far exceeds the total nunber of alleged di scrimnatees.

The ALO found that each of the discrimnatees had engaged i n uni on
activity and that Respondent had know edge thereof. She relied, in part, on
evi dence whi ch established that the Tijuana workers, as a group, were anong the
nost active and vocal of the URWsupporters in Respondent's enpl oy during the
1975 union organizing drive. She also found that nany of the di scrimnatees
had worn union buttons, distributed union literature, or had rejected
Tsutagawa' s of fer of an enpl oyee information card during the 1975 season,
explaining to himat the tine either that they were acting on instructions from
the UAWor had already signed for the Uhion. There is anple record support for
all of those findings.

Set forth below seriatim is a brief description of the individual
efforts by Tijuana workers to secure enpl oynent wth Respondent at various
tines throughout nuch of the 1976 season. VW& find that each of themhad worked

for the Enpl oyer in the 1975
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season, nost of themfor several years prior to 1975, and thus were
experienced and qualified to fill the positions for which they applied. Ve
also find that each of themwas famliar wth Respondent’'s standard hiring
practi ce and had obtai ned work in the past in accordance wth that practice,
I.e., by directing their applications to field forenen, either directly or
indirectly

No Applications For Work. The ALOfound that 14 of the all eged

di scrimnatees nade no application for work, did not nake a proper
application, or did not apply at a tine when work was avail abl e. 18
As no party excepted to 12 of these findings, we adopt them pro fornma.
General Counsel excepted to the ALO s inclusion of Consuel o Medina
and Tori bia Hernandez within this category. W find no nmerit in
ei ther of the exceptions.

Gonsuel o Medina is the wfe of Eren Fonero. As di scussed
previously, the ALOdiscredited Ronero's testinonial claimthat he sought
Respondent ' s authorization to transport workers in March. At issue here is
Ronero' s testinony that he unsuccessful |y sought work for Gonsuel o at the
sane tine. Having discredited Ronero's testinony concerning his purported
reguest to transport riders, the ALO said she was conpel led to find that his
clained application for work in behalf of Gonsuel o |ikew se was not proved.

General (ounsel suggests only that the ALO shoul d have credited all of

Ronero' s testinony, including of

E/Ernesti na de Carrillo, Angela Herrera, Gegorio Reyes,

Antonio Herrera, Mirginia Perez, Ranona Ruiz Vasquez, Sal vador Pastor, arid
Santiago Mreno Garnica, Andrea Ros, Hisa CGerda, Dolores Estrella, Luis
Lopez Aguila, Consuel o Medina, and Tori bi a Her nandez.
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course the reference to Gonsuelo. Ve find nothing in the General CGounsel's
argunent, or in the record, which would warrant our reversing the ALO s

credibility resolutions. (Sandard Dry V@l | Products, Inc. (1950) 91 NLRB

544 [26 LRRM 1531], enforced (3d dr. 1951) 188 F. 2d 362 [ 27 LRRM 2631] .)

Tori bia Hernandez testified that she applied for work on four
separate occasions. The ALOfound her testinony "too vague and i nprobabl e to
be credited.” Again, for the reasons stated above, we decline to reverse the
ALO s resol ution of Ms. Hernandez's credibility.

Applications For Wrk By Menbers of the Arnmenta Tonato

Harvest Crew. W have found, above, that Respondent discrim na-

torily laid off the entire 23-person crew of Francisco Arnenta on
January 19 and 21, 1976. The ALO found that 18 nmenbers of the
crew applied for reenploynent in subsequent 1976 seasons and that
15 of those applicants were discrimnatorily rejected.® W
affirmthe ALO s findings. However, regardless of the ALO s
findings regarding the date on which their applications for work

were discrimnatorily rejected, our renmedial Order will require

1—nghe ALOfound violations wth respect to the follow ng 15
crew nenbers: Francisco Arnenta, Francisco Garrillo, Pedro Chaires, Apol onio
Estrada, Juan Manuel Estrella, S lvestre Gnzal es, |l defonso Rodriguez Gonez,
Rem gi 0 Hernandez, Hias Mntoya, Esteban Avila Qtiz, Adolfo Pal onarez,
Franci sco Perez, Rosalio Perez, Jose de Jesus Perez, and Mi ses Ramrez
Santana. A though three nenbers of the crewtestified that they al so sought
rehire, the ALOdismssed allegations as to themfor various reasons. They
are Luis Lopez Aguila, Santiago Moreno Garnica and Gegorio Reyes. The five
renai ning nenbers of the crew nade no attenpt to seek enpl oynent wth
Respondent in the 1976 season: Jose Aguirre, Aurelio Minoz Gal van, Reymundo
Mgj orado, Jesus Lupercio Mral es, and Ernesto Pal onarez.
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Respondent to offer each of themrei nstatenent and to pay backpay for the
peri od commenci ng on the day each was |aid off.

Applications To Feld Forenan Tsutagawa. The ALO found, and we

agree, that applications to Tsutagawa, directly or indirectly were a proper
net hod of seeking enpl oynent. Ve affirmher findings that ten prospective
enpl oyees directed their applications to himin the field, five of themin
person and the remaining five through crew forenen. V¢ al so affirm her
findings that each of the ten was discrimnatorily denied pl acenent on the
pretextual ground that no work was avail abl e.

Esperanza Ranos testified that she obtained a ride fromthe

Mexi can border to the San Luis Rey Ranch on the norning of July 10, 1976,
wth two nen and two other wonmen and that the group parked al ongsi de cars "of
all the raiteros who drove workers to [ Respondent’s] ranch fromTijuana."

Her fellowriders imedi ately entered a field and cormenced wor ki ng.
Esperanza, however, rerained behind, in the car, fromwhere she observed t hat
a separate group of four wonen spoke to Tsutagawa for awhile and then were
directed to a field. A that point, she approached Tsutagawa to ask whet her
she al so could start work. She said he gave her an application form

(enpl oyee information card), which she filled out on the spot, and asked her
to return in about two weeks. Wen she returned, Tsutagawa told her she

woul d have to wait another two weeks.

Franci sca Mranda paid a nei ghbor to drive her to one of

Respondent ' s ranches on or about July 20, 1976. A though she saw about

25, wonen picking tonatoes in the field at the tine,
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Tsutagawa tol d her that "[his] boss didn't want anynore wonen."

Jose Perez Serano testified that his |ast day of work was Decenber

10, 1975. He said Tsutagawa had granted his request for a | eave of absence
inorder to visit relatives in Mxico and promsed hi mthat he woul d have
work upon his return. But when he nade application directly to Tsutagawa t he
followng My, he was told "There wasn't any [work]."

Illness forced Eren Hores to | eave Respondent’' s enpl oy on

January 12, 1976. He nade a trip to raitero Rafael Choa' s house the
followng April to request that (hoa speak to Tsutagawa on his behal f.
Cchoa i nforned hi mthe next eveni ng that Tsutagawa had suggested that H ores
wait anhile. Wen Hores called on Ghoa again two or three weeks | ater,
Qchoa offered to take Hores to the ranch in order that he mght speak wth
Tsutagawa directly. Hores did so the next norning and testified that
Tsutagawa tol d hi mthere was no work because "there were too nany peopl e and
waiting."

Antonia Riiz is the last of the group of workers who nade

application directly to Tsutagana. She had worked for a nei ghboring grower
fromMrch through June and, because of famly problens, did not thereafter
seek i medi ate reenpl oynent. She net Eren Ronero (enpl oyed by Respondent at
the tine, but no longer serving as a raitero) in July and asked himto give
her aride to the ranch. She said Rgnero agreed, but cautioned her that such
atrip wuld be of no use because, "Tsutagawa didn't want any wonen." Uoon
her arrival at the ranch, Antonia sinply entered a field and began pi cki ng

tonmat oes along wth the rest
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of the crew A short while later, Tsutagawa called her out of the field,
stating that there was no work. Wen Antoni a pursued her plea for work/
Tsut aganwa asked her for her social security nunber and the nane of her
raitero. Shetold himit was Rafael (hoa. Tsutagawa then promsed to | et
QGhoa know when there woul d be work for her. Antonia went to Choa 's house
three days later to learn if Tsutagawa had sent for her, but (choa suggested
that she "Forget it, there are alot of Alanbres [illegals] working there."

The five applications di scussed bel ow were rel ayed to Tsut agawa
t hrough crew f or enen.

A though Angel Qtiz Miro's testinony does not establish

preci sel y when he applied for work, it does appear that all of his efforts to
secure reenpl oynent occurred on the sane day. He testified that he spoke to
three kegawa enpl oyees one norning at the border and attenpted to nake
contact wth Tsutagawa |ater that sane day. He testified initially that this
occurred in "Septenber or Cctober, or thereabouts,™ but |ater placed the
incident "in June or July." The ALOfound that he had applied i n Sept enber
at a tine when Respondent was hiring field workers. Wen he spoke to crew
foreman Alfonso Qtega in Tijuana, he was referred to a "Marcileno.” The
latter, in turn, suggested that, "Jesus Sanchez is the one who woul d know for
sure." Mrcileno drove Qtiz fromTijuana to San Ysidro where he asked the
crew foreman if he thought Tsutagawa had work for him He said Sanchez
replied, "I will tell him but | don't think so because he hasn't taken any

[HETTEEEErrrrd
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20/
peopl e. "=

Two days later, Sanchez inforned himthat, as he had prom sed,
he had spoken to Tsutagawa in his behal f, but the forenan had said there was
no work for him

Leoni das Ruel as testified credibly that in early April he asked

Qtega to informTsutagawa that he and his famly had returned from

Quadal aj ara and were ready to resume work. He said Qtega told himthat
evening, after speaking to Tsutagawa, that there wasn't any work, "not for
you and not for your famly. For you and for Chavistas there's no work at
all." He said Otega expressed disbelief that he woul d have "gone and
joined that Uhion" and then said to him"l believe if you sign [an enpl oyee
information card], you wll have a job whenever you want." Ve affirmthe
ALO s finding that enpl oynent was discrimnatorily denied to Leonidas, his
w fe Rosario, and his two daughters, Margarita and Qi via.

Border Application's to Raiteros. The ALO found t hat

prospective enpl oyees who sought work directly fromraiteros at various
border | ocations in the Tijuana-San Ysidro area nade proper applications for
wor K.

V¢ have already determned that raiteros | acked authority to
hire workers on their own initiative. Ve agree, however, wth the ALO s
description of the raiteros as one |ink between prospective enpl oyees and

the field forenan. As she said:

D tiz took a bus in Carlsbad i nmedi ately after speaking to
Sanchez. Wiile standing in or near the edge of one of Respondent's
tonmato fields, he attenpted, unsuccessfully, to flag down Tsut agana who
was driving by.
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Wen the raitero had al ready been authorized to bring
nore workers, a person's enpl oynent was virtual ly
assured upon the raitero agreeing to take himor her to
the ranch .... If they were not already authorized to
bring nore workers, occasionally they brought people to
the ranch anyway, but nore often, they checked first
wth a field forenan and then reported back to the

per son who had asked about wor k.

In these circunstances, the raiteros' |ack of actual hiring
authority shoul d not obscure the fact that, at |least to the comuter
enpl oyees, they had becone an inportant neans by which to apply for work,
either directly or indirectly. Some workers relied on themfor
transportation to the field in order to apply to Tsutagawa. Qhers count ed
on themto ask the field foreman for work on their behal f. Qnce hired, nmany
Ti j uana workers were dependent upon raiteros to get themto and fromwork.
Mre inportantly, commuter workers relied on the raiteros for their
apprai sal of Respondent's hiring situation.

In 1976, several of the raiteros or crew forenen responded to
job inquiries fromthe Tijuana workers wth such answers as "Yes, thereis
work, but not for Chavistas." The question is whether such statenents
carried | egal significance.

VW find it unnecessary to determ ne whet her Respondent had
authorized the raiteros to nake the statenents attributed to
them or whether such statenents are authorized adm ssions wthin

the neani ng of the Evi dence Code.z—ﬂ Mor eover, since the raiteros

2y Evi dence Gode section 1122(a) requires that the person be
"aut hori zed by the party to nake a statenent or statenents for him
concerning the subject natter of the statenent ...." Authority whichis
apparent is not sufficient for purposes of the Evidence Gode, it nust be
express or inplied. (See Wtkin, Gal. BEvidence (2d ed. 1966) Restatenent of
Agency, § 286, p. 489.)
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| acked authority to hire, their rebuff of a prospective enpl oyee cannot be
deened a violation of an enployer's duty to treat all applications for work

in a nondiscrimnatory manner. (Shawnee Industries, Inc. (1963) 140 NLRB

1451 [52 LRRM 1270] revd. on other grounds (10th Ar. 1964) 333 F. 2d 221 [56
LRRVI 2567] . )

For nmany years, Respondent benefited fromthe raitero system
Drivers who were able and wlling to provide car pooling services nade it
possi bl e for Respondent to count on a sizable and readily avail abl e pool of
bor der - area resi dents who ot herw se mght not have been able to travel to and
fromthe work site. The inportance of a reliable wrk source in a seasonal
i ndustry cannot be underestinated. Respondent described the inpact of
frequent raids by the Inmgration and Naturalization Service, after which its
conpl enent of illegal alien wrkers was virtually depleted. dven the
necessity of fielding an adequate work force to handl e a harvest-ready crop,
as well as other season chores, when the cal endar or weather conditions
dictate, it is apparent that the Tijuana enpl oyees were a significant factor
In the success of Respondent's operations. Mreover, as the record reveal s,
Respondent viewed the Tijuana | abor pool as a source of experienced and
dependabl e enpl oyees. It was the "legals,” immune fromimmagration forays,
who perforned i nportant pre-season tasks, e.g., enpl oyee Franci sco Arnenta
was asked to return in order to survey and mark furrows prelimnary to the
planting of strawberries. Mreover, it was the Tijuana enpl oyees who were
assi gned to year-round work, and Tsutagawa testified that he personal |y went

to Tijuana one year to recruit crew forenen.

8 ALRB Nb. 90 58.



On the basis of the record evidence, we find that while perhaps
organi zed initially by the enpl oyees as a car pool, the rider or raitero
systemwas endorsed and encour aged by Respondent. Each driver received a
per-day al |l onance and, in addition, was conpensated by Respondent for each
rider transported. ten, when Respondent needed additional workers, word
was sent to themat hone through a raitero. To enpl oyees, the significance
of the raitero, as a source of infornation enanating directly from
Respondent was self evident. V& find that it was reasonabl e for border area
applicants to assune that a raitero's assessnent of the hiring situati on was
accurate and to be guided by the raitero"s statenents and advice, i.e., that
it would be futile for themto go to the field in order to make application
tothe field foreman. In reaching this conclusion we find no conflict wth

Kawano, Inc. (1980) 106 Cal . App.3d 937. In that case, the court found that

because the raitero systemhad been di scontinued, prospective enpl oyees nade
repeated attenpts to apply for work by whatever neans they could find. The
controlling difference here is that workers were still able to nmake cont act
wWth a raitero and, based on the responses they recei ved, reasonably
believed that further efforts to secure work would be futile. The
governing, principle is to hol d Respondent |iable where the raiteros
conveyed to applicants the inpression that further efforts to secure work
would be futile. Ve find this principle applicable to the five workers

di scussed bel ow and therefore they were relieved of having to apply for work
in the custonary manner. The question of job availability is relevant only

wth respect to
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the enpl oyer' s backpay obligation. (Anchor Rone MIIs, supra, 288 F. 2d

775.)

Esperanza DO az testified credibly that when she spoke to raitero

Jose Arrendondo at the border during the last week in March 1976 he told her,
"Esperanza, there is work, but...you see, you are fromthe [Union, they don't
want you anynore.” The ALOfound that when Pedro Chaires asked Arrendondo to
check with Tsutagawa for him the raitero declined since, as he explained to
Chaires, "they were not taking any people, they were not taking i nmgrated

peopl e, least of all if they were one of Chavez' s.”2—2/

The ALOfound that Maria Garcia al so was discrimnatorily rebuffed

by Arrendo who inforned her that, "They [ Respondent] didn't want any wonen."
The ALOfound that response was simlar to the expl anati on Arrendondo gave
Pedro Chaires in that he told Marria "in essence that the GConpany was not
hiring Chavistas." The ALOalso found that the raitero' s statenent that
Respondent was not hiring wonen was a pretext since wonen were enpl oyed and
Arrendondo hinsel f was transporting sone.

The ALOcredited the testinony of Arparo Mreno

Vi |l acana who said that when she asked raitero Abi bon Vel asquez about her
chances for work, he told her, "No, nan, forget it. The boss doesn't want any

Chavi sta people.” Anita Palamno testified credibly that she contacted

raitero Rafael Cchoa at his house on two different occasions. In April, he

told her that, "V& were

22" Because Chaires was a nenber of the Arnenta crew Respondent's backpay
liability to hi mcommenced on January 19, 1976, and therefore his nane appears
only in the attached Appendix A (Arnenta O ew.
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not going to be gi ven work anynore because we were Chavi stas. "

M scel | aneous Applications For Wrk. The five renai ning applicants

described their efforts to seek work fromfield forenen, or raiteros at various
field and border |ocations to no avail. The ALOfound that each of them had
nade a proper application for work, when work was avail abl e, and were
discrimnatorily deni ed enpl oynent.

Matil da de Areval o went to Respondent's strawberry field in April

when a nunber of wonen were working in the harvest. Feld forenan H roshi Doi
told her he didn't have any work for her because she was not on the list of

wor kers Tsutagawa had given him The ALOdid not address the wtness's further
contention that she made a subsequent application, for work at the Carl sbad
packi ng shed. She did not see any workers in the field or the shed on that
occasi on, nor did she specify to whomshe nay have directed her application. In
any event, she did testify that although she was aware that Tsutagawa was
foreman of the Carl sbad operations, she did not seek himout for work as she had
in years past because of a comment she overheard hi mnake in a "l aughi ng" nanner
on the last day of the previous season, to the effect that there woul d be no
nore work for wonen, particularly "Chavista® wonen. In light of Matilda' s
perception of Tsutagawa's attitude towards the Tijuana workers, based on the
above-described incident, we find that her failure to nake a direct application
to himwas based on a reasonabl e perception that such an act would be futile.

W affirmthe ALOs finding that Mitilda' s field contact with field foreman Doi

constituted a proper application for work. Ve also find that Doi's response,
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i n those circunstances, relieved Matilda of reapplying for work when work

was avail able. (Shawnee Industries, Inc. (1963) 140 NLRB 1451 [52 LRRM

1270], revd. on other grounds (10th dr. 1964) 333 F. 2d 221 [56 LRRM 2567].)

The ALOfound that Mrginia Salazar, along wth Martha de Mt a,
bel ow had nade a valid application for work to crew foreman A fonso Qtega
at a Safeway store in San Ysidro. The two wonen had gone to the store in
order for Martha to cash a paycheck. VMirginia testified credibly that
Qtega promsed to | et themknow when work was avail abl e, but never did.
Martha, on the other hand, also testified credibly that in response to their
guestion concerning job availabilities, Otega said, "Not now |ater."
Martha testified that the incident occurred in August while Mrginia had
placed the incident in July. QGven the availability of work during both
nonths, we find this discrepancy in their testinonial accounts imaterial.
However, we find that the General Gounsel has not established a violation.
Qtega | acked authority to hire and there is nothing in his response to the
wonen that would indicate that further applications for work woul d be
futile.

Martha de Mbta testified that she sought work to no avail on two

occasions. Ve find no violation wth respect to her second application,
di scussed above. Three or four nonths earlier, in March, her husband
acconpani ed her to the Carl sbad of fi ce where he asked Joe Mrotte,
Tsutagawa' s assi stant, whether he had any work for her. Martha testified

that Mrotte had said that he didn't have any work then, but urged her to
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return in tw or three weeks. Mrtha said she did not return at the tine
proposed by Mrotte because she "al ready knewthat since they didn't want to
see us around there, they wouldn't give us any work." Uhlike the situation
of Martha de Areval o, described above, the General Qounsel has not

establ i shed that there was a reasonabl e basis for Martha de Mta's failure to
reapply for work in accordance wth Mrotte' s suggestion and we find not hi ng
in his response to her whi ch woul d suggest that re-application woul d be
futile.

Jose Zuniga Ros, like Martha de Mita, testified that he

attenpted to get work at the Carl sbad shed "nore or | ess around March" from
an unidentified nan who told himhe didn't know anyt hi ng about work
availabilities. Zuniga said the ground was bare as it had not yet been
planted and he didn't see a single worker, either in the shed or in the
field. Wen Jose announced that he would i ke to pick up his incone tax
forns, the man acconpani ed himto the office, where only Hroshi kegawa was
present. Jose was not able to locate his papers, but later |earned that they
had been mailed to his house. He did not indicate whether he sai d anything
to Wkegawa about work. Ve find no violation.

Jesus Ansaldo Carrillo described his tw efforts to seek

reenpl oynent wth Respondent: in late March 1976, while he was wearing a
UFWbutton; and about 14 nonths later at a grocery store near the Carl sbad
Ranch. He said he nade contact wth the sane "young Japanese"” enpl oyee on
bot h occasions, but was unable to provide further identification. Rosalio

Per ez acconpani ed
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Ansal do on the 1977 trip. He testified that they spoke to Hashi no (Jai ne)
Tashiro, an apprentice foreman hired in April 1975 to assist Tsutagawa and Doi
inthe San Luis Rey portion of Respondent’'s operations. Perez also testified
that Tashiro asked the applicants to conpl ete an enpl oyee i nformati on card and
return in two weeks.

The latter application was not discussed by the AAQ She found,
however, that Ansal do's 1976 application had been directed to Vyne Nakaji, a
nanagenent trainee. She al so noted that although Nakaji was not specifically
authorized to hire field workers, Respondent was augnenting its work force at
the tine and therefore he could have referred Ansaldo to a field forenan. Hs
failure to do so, she reasoned, constituted a discrimnatory refusal to rehire.

Ansal do testified that his first application, whether directed to
Nekaji or Tashiro, was rejected on the grounds that no work was avail abl e at
the tine. Qdven the fact that work was then avail able, we find that whether
the application was directed to Nakaji or Tashiro is immaterial, and affirmthe
ALOs finding that he was discrimnatorily denied rehire.

Summary and Renedy. V¢ have concl uded herei n that Respondent,

kegawa Brothers, Inc., engaged in nunerous violations of Labor Code sections
1153(c) and (a) and various i ndependent violations of Labor Code section

1153(a) of the Act, as follows: by its supervisor's discharge of arifle as U(FW
representatives were leaving its premses, thereby tending to inti mdate them
and to interfere wth the enpl oyees' right to be contacted by union agents for

t he purpose of organi zing; and by nunerous instances of
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unl awf ul surveillance, interrogation, threats of reprisals, and prom ses of
benefits by field supervisor Seihichiro Tsutagawa.

In addi tion, we have concl uded that Respondent di scri mnated
agai nst enpl oyees because of their participation in union activities, in
viol ati on of Labor Gode sections 1153(c) and (a) of the Act, as follows: by
Its transfer and denotion of Juan Rubal cava in Septenber 1975; by its
transfer of Hias Mntoya to the Canel ot Ranch in 1975; by its assi gnnent of
Francisco Carrillo and Jose Perez Serrano to a fertilizing task for a two-
week period in August 1975; and, by its assignnment of a di sproportionate
ratio of union supporters to descojollar, cauliflower and tonato crews in
the summer and fall of 1975 and isolation of those crews in order to inpede
the organi zing efforts of the individual crew nenbers.

V¢ have al so concl uded that Respondent viol ated Labor Code
sections 1153(c) and (a) of the Act: by its discharge of
Franci sca Roman on Septenber 23, 1975; by its nmass |ayoff of the
23-nenber Arnenta tomato harvest crew in January 1976; z and by
its subsequent refusal to rehire forner Tijuana workers during the 1976
season because of their support for the UFW

Accordingly, our Oder herein wll provide appropriate renedi es
for each of the violations described above.

S x of the enpl oyees listed in the attached Appendi x A and so

designated therein, had served as raiteros during the 1975

g§/Francisco Perez and Juan Manuel Estrella were laid off on

January 21, 1976, the remai ning 21 crew nenbers had been laid of f two
days earlier, on January 19.
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season. In order to restore those enpl oyees as nearly as possible to the
situation they woul d have been in but for Respondent's discrimnatory
actions, we shall direct Respondent to conpensate themfor all economc

| osses they have suffered as a result of their layoff and their inability to
continue transporting other workers. Gonputation of losses in that regard
wll be deferred ' to the conpliance stage of this proceedi ng.

W shal | require Respondent to nmake whol e enpl oyees Juan
Rubal cava, Hias Muntoya, Francisco Carrillo and Jose Perez Serrano for all
| osses of pay and other economc |osses they have suffered as a result of
their unlawful denotion and/or transfer during the 1975 season. Ve note that
Respondent ' s backpay |iability to Rubal cava ceased on Decenber 29, 1975, the
date on whi ch he was di scharged for cause.

Wth respect to the Notice to Enpl oyees attached hereto, we feel
that special circunstances here warrant consideration of a potentially nore
expedi tious manner of notifying enpl oyees of the outcone of this proceedi ng.
Accordingly, we shall provide for a choice, to be determned by the Regi onal
Orector, between our usual requirenent that notices be nailed to enpl oyees
and the utilization of coomercial radio tine to serve the sane purpose.
Several factors appear to favor the latter approach, specifically the passage
of tine since the conduct at issue herein occurred, the difficulties inherent
inthe task of developing a reliable address list for the vast nunber of
wor kers enpl oyed in 1975 and

LITTEETEErrrrri

[HHETEEEErrrry
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subsequent seasons,2—4/ and, as suggested by the record, word-of-
nouth is a particularly viabl e communi cati on tool anong residents of the
Ti j uana- San Ysi dro border conmuniti es.

Respondent excepts to the ALOs failure to make a finding on its
affirmative defense of |aches, contending that such failure affects its
backpay liability. In the alternative, Respondent urges us not to exceed

the renedy provided in Kawano, Inc., supra, 4 ALRB Nb. 104, wherein

Respondent contends we limted the enpl oyer's backpay obligation to the
peri od between 1976 and 1977 in order to conpensate for admnistrative
del ays in determning backpay liability. =

In Sout heastern Envel ope (., Inc. (1979) 246 NLRB 423 [ 102 LRRV

1567], the national Board rejected the enpl oyer's argunent that |aches and
consi derations of equity precluded enforcenent of the backpay renmedy because
five years had el apsed between the i ssuance of the NLRB s Deci si on and Q der
in the original proceeding and the issuance of the backpay specifications in
the ancillary hearing. The board affirmed the ALJ's finding that, "it is
wel | settled that the doctrine of laches is not a defense to a backpay

obligation ...." In an action for injunctive

“'ps revealed in nany of the proceedings before this Board, illegal alien
workers are reluctant to reveal their true addresses and in nany instances
have supplied a fal se address to the enpl oyer. V¢ note that Respondent
enpl oys a substantial nunber of undocunented wor kers.

= Gontrary to Respondent' s interpretation of the backpay renedy

provided in Kawano, Inc., supra, 4 ALRB No. 104, our Decision and Qder in
that case included no [imtation on backpay. Rather, we held that the
backpay due for 1976 and 1977 coul d be conputed with reference to the

enpl oyees' pre-viol ation average earnings during 1975.
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relief, a federal district court rejected that defense, noting the enpl oyees
who are entitled to backpay suffer as nuch by board del ay as does the
enpl oyer and shoul d not be denied relief on that ground when they have

vigorously pursued redress. (Mawyco P astics, Inc. (DC Mch.) 472 F. Supp.

1161 [101 LRRVI 2815]. See also NNRBv. J. H Rutter-Rex Manufacturing Q.

(1969) 396 US 258 [72 LRRVI2881].) W find Sout heastern Envel ope (o.,

supra, dispositive and reject the applicability of the concept of |aches to
Respondent ' s backpay liability.

Respondent excepts to the ALO s recommendati on of a broad cease-
and- desi st order, contending that such an order is punitive in nature where,
as here, there is no prior history of unfair |abor practices. The exception

lacks nerit. In M Caratan, Inc. (March 12, 1980) 6 ALRB No. 14, we hel d

that the broad cease-and-desist order is warranted in two specific
circunstances: where a respondent has been found to have repeated y engaged
inviolations of the Act, i.e., has denonstrated a proclivity to thwart its
statutory obligations, or where a respondent has engaged i n w despread acts
and conduct of such an egregious nature that it thereby denonstrates to

enpl oyees a general disregard for their rights under the Act. V¢ are

per suaded by the nunber of violations found herein, the |ong period of tine
duri ng whi ch such misconduct occurred, and particularly the nunber of

enpl oyees affected by such conduct, that this is the type of case of

egregi ous and w despread m sconduct for which the broad cease-and-desi st

order was i nt ended.
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Respondent excepts to the ALOs recommended renedy of expanded
access, inorder to allowthe UPWtwo thirty-day periods of access by an
unlimted nunber of organizers in addition to the access provided by our
access regulation. (CGi. Admn. Code, tit. 8, 8§ 20900, et seq.) The only
limtation inposed by the ALOis that the organizers not interfere wth
Respondent's operations. Ve find nerit in this exception. General (ounsel
al l eged that Respondent had deni ed access to UFWorgani zers on two occasi ons,
August 8, 1975, and Cctober 25, 1975. Ve summarily dismssed the allegation
as to the August 8 incident, because the conduct alleged therein, even if
true, occurred prior to the effective date of the Act and therefore coul d not
constitute an unfair labor practice. As to the Cctober 15 incident, we have
found that the UFWorgani zers, not Respondent, were in violation of the
access rul e.

Respondent excepts to the provision in the ALO s recommended
Qder which directs that field supervisor Tsutagawa read the attached Notice
to Agricultural Enpl oyees and to publicly apol ogi ze to the enpl oyees. V¢
find nerit in the exception. Qur standard renedial provision requiring the
distribution and readi ng of notices to assenbl ed enpl oyees on conpany tine
confers upon an enpl oyer the option of directing one of its own agents or
representatives to distribute and read the Notice or requesting that a Board
agent do so. V& see no reason to depart fromthat practice.

Respondent excepts to the ALOs inclusion in her proposed O der

of a provision which directs Respondent to cease
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and desist fromdiscrimnatorily refusing to rehire any enpl oyee based on the
applicant's alien status or place of residence. V¢ find nerit in the
exception. Labor Gode section 1153(c) prohibits discrimnation which tends to
encour age or di scourage nenbershi p in any | abor organi zati on and does not
contenpl ate the additional factors specified by the ALQ
RER
By authority of Labor Gode section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent lkegawa
Brothers, Inc., its officers, agents, successors, and assigns, shall:
1. Gease and desist from

(a) Engaging in surveillance of enpl oyees' union activities.

(b) Interrogating any enpl oyee(s) concerning their union
activities or the union activities of other enpl oyees.

(c) Soliciting any enpl oyee(s) to spy on the union
activities of any other enpl oyee(s).

(d) Threatening enpl oyees wth | oss of work or
other reprisals for joining or supporting the Lhited FarmVWrkers of Anmerica,
AFL-AQ (URW or any other |abor organization.

(e) Promsing enpl oyees wage i ncreases, nore work, or ot her
enpl oynent benefits to i nduce themto reject the UFWor any ot her | abor
or gani zat i on.

(f) Dscrimnating against any agricultural enployee in
regard to assignnent or transfer, or any other term or condition of

enpl oynent, or denoting any enpl oyee, or isolating any enpl oyee
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fromfell ow workers because he or she has engaged in any union activity.
(g) Informng enpl oyees that they need not apply for work
because of their union nenbership, union activities, or union synpat hies.
(h) D schargi ng enpl oyees because of their
nenbership in or activities on behalf of the UFWor any ot her | abor
or gani zat i on.
(i) Refusing to hire or rehire any agricul tural enpl oyee
because of his or her union nenbership, union activity, or union synpat hi es.
(j) Inany other nmanner, interfering wth,
restraining, or coercing any agricul tural enpl oyee(s) in the exercise of
the rights guaranteed by Labor CGode section 1152.
2. Take the follow ng affirmative actions whi ch are deened

necessary to effectuate the policies of the Agricultural Labor Rel ations
Act (Act):

(a) Cfer to Franci sca Roman, who was di scharged on
Septenber 23, 1975, and to the nenbers of the Arnenta tomato-harvest crew who
were laid off on January 19, and 21, 1976, and whose nanes appear in the
attached Appendi x A and to the enpl oyees who were discrimnatorily refused
rehire in 1976, and whose nanes appear in the attached Appendi x B and Appendi x
C immediate and full reinstatenent to their forner or substantially
equi val ent positon(s), wthout prejudice to their seniority or other rights or
privil eges.

(b) NMake whol e Franci sca Ronan and al | enpl oyees
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whose nanes appear in Appendices A B, and C attached hereto, for all wage
| osses and other economc | osses they have suffered during the period from
the date of their termnation-, or Respondent's failure or refusal to rehire
them to the date on whi ch Respondent offers themfull reinstatenent,
together wth interest on said sumconputed i n accordance wth our Decision

and Qder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB No. 55. Backpay

shal | be conputed i n accordance wth established Board precedents and shal |
begin: fromtheir respective dates of termnation for Franci sca Ronan and
the nenbers of the Arnenta crewwho are listed in Appendix A fromthe
respective dates on which they were discrimnatorily refused rehire for the
workers listed on Appendi x B, and fromrespective dates on whi ch each of the
workers listed in Appendi x C woul d have been enpl oyed by Respondent absent
its discrimnatory hiring practices.

(c) Reinburse the workers designated as raiteros in
Appendi x Afor all |osses of wages and ot her economc | osses they incurred
as aresult of their discharge by Respondent and their resultant inability
to continue transporting other workers to and fromthe work site, plus
Interest on such anounts conputed in accordance wth our Decision and Q der

inLu-Ette Farns, Inc., supra, 8 ALRB Nbo. 55.

(d) Make whoel Juan Rubal cava, Hias Mnt oya,
Francisco Carrillo and Jose Perez Serrano for all wage | osses and
ot her economc | osses they have suffered as a result of their
discrimnatory denotion and/or transfer by Respondent, plus interest on such

anount s- conput ed i n accordance w th our Deci sion
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and Qder in Lu-Ete Farns, Inc., supra, 8 ALRB Nb. 55.

(e) Preserve, and upon request, nake available to this Board
or its agents, for exam nation, photocopying, and otherw se copying, all
payrol | records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and anount of
backpay due under the terns of this Qder.

(f) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(g0 Ml copies of the attached Notice, in all appropriate
| anguages, within 30 days after the date of the issuance of this Qder, to all
enpl oyees enpl oyed by Respondent at any tine between August 28, 1975, and the
date of the mailing. In the alternative, and at the discretion of the Regional
D rector, sponsor commercial radi o announcenents summari zi ng the contents of
the attached Notice, including informng discrimnatees of their right to
rei nstat ement and backpay. Pursuant to a schedule to be determned by the
Regional Drector, spot announcenents are to be broadcast three tines daily
during two one-week periods (which need not be consecutive but whi ch shoul d
coincide wth Respondent's nmaj or hiring seasons) on a radi o station or
stations which has or have a narket or coverage area nost conducive to
naxi mzing the probability that such infornation wll be received by

Respondent ' s present and forner enpl oyees.
(h) Post copies of the attached Notice in all
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appropriate | anguages for 60 days in conspi cuous places on its premse,
the period(s) and place(s) of posting to be determned by the Regi onal
Orector, and exercise due care to repl ace any Noti ce whi ch has been
altered, defaced, covered, or renoved.

(i) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the readi ng(s), the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions enpl oyees nay
have concerning the Notice or their rights under the Act. The Regi onal
Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondents to all nonhourly wage enpl oyees to conpensate themfor tine | ost
at this reading and during the question-and-answer peri od.

(j) Notify the Regional Orector, in witing,
within 30 days after the date of issuance of this Qder, of the steps
Respondent has taken to conply herew th, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.

Dat ed: Decenber 17, 1982

NI - W | —

HERBERT A. PERRY. Actina Chairman

JHON P. MCCARTHY. Member

(lEA,

ALFRED H. SONG. Member 7
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APPEND X A
Aguirre, Jose
Arnenta, Franci sco*
Avila Qtiz, Esteban
Carrillo Qutierrez, Francisco
Chai res, Pedro
de Jesus Perez, Jose
Estrada, Apol onio
Gnzal es, S lvestre*
Her nandez, Remigi o
Lopez Aguilar, Luis
Luperci o Moral es, Jesus
Manuel Estrella, Juan
Mgj orado, Reynundo*
Mdntoya, Hias
Mbreno Garnica, Santiago
Minoz Gal van, Aurelio
Pal onar ez, Adol f o*
Pal onar ez, Ernesto
Perez, Franci sco*
Perez, Rosalio
Ramrez Santana, Mi ses
Reyes, Gregorio

Rodri guez CGonez, || def onso*

—/Denot es raiteros.
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Ansaldo Garrillo, Jesus

Hores, Eren

Mranda, Francisca

Qtiz Mro, Ange

Ranos, Esperanza

Ruel as Rodri guez, Jose Leoni das
Ruel as Sal dana, Maria Esther
Ruel as, Maria Rosario

Ruelas, Qivia Margarita

Rui z, Antonia

Serrano, Jose Perez

8 ALRB Nb. 90
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de Areval o, Matilde

O az, Esperanza

Garcia, Mria

Mreno M I | acana, Arparo

Pal amno, Anita

8 ALRB Nb. 90
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MEMBER MCARTHY, D ssenti ng:
| dissent fromthat portion of the nmajority opinion which attaches

an interpretation to Qurmarra Mneyards (Mar. 4, 1977) 3 ALRB No. 21, which

was not intended by the Board when it issued its Decision in that case.

The Board's Decision in Qunarra was nothing nore, or less, than a
careful |y consi dered response to various enpl oyer-respondents who had fil ed
notions for the prehearing production of docunents in the possession of the
General ounsel. There is no intrinsic or extrinsic indication that the Board
intended its Decision in Gunarra to apply or extend beyond that narrow i ssue.

The Decision itself, reasonably construed, supports such a

concl usi on.y Moreover, our Oder in Qunarra dispels anbiguity,

YQunarra Vineyards, supra, 3 ALRB N, 21, at footnote 5 refers to five
proposal s advanced in 1976 by the Chairnan's Task Force of the National Labor
Rel ations Board (NLRB). Specifically, they are Task Force S udy
Recommendat i ons 31 through 35, incl usive.

(Fn. 1 cont. on p. 80.)
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If any, as to the scope of the Decision as it specifies inits entirety,
only that, "The General (ounsel is hereby ordered to conply wth the
specificity and clarification requirenents and al so to disclose to

respondents the naterials as |listed above.” (Qunmarra M neyards, supra, 3

ALRB No. 21, slip opn. at p. 10.)

G ven the broad investigative and subpoena aut hority of Labor GCode
section 1151(a), and the rel at ed enforcenent nechani smof Labor Code section
1151(b), which enabl e the General Gounsel to gather infornation for
investigatory or adjudicatory purposes, it was not required that the
QG unarra Board confront the issue of the production of docunents by a
respondent and | expressly decline to decide that question in this context.
Wil e the Board has the prerogative of devel opi ng rul es governing the
conduct of its hearings, | reject doing so in the nanner which the majority
has done here. | believe that changes of policy and/or procedures wth
broad application in unfair-|abor-practice proceedi ngs are preferably
reserved to the Board s rul e-naki ng authority pursuant to Labor Gode section

1144 so that adequate i nput nay be obtai ned and

(fn. 1 cont.)

(Qorrespondi ngly, nunbers 1 through 5, Gunarra M neyards, slip opn. at p.
9.) (See 1976 Labor Rel ations Yearbook (Bureau of National Affairs) 327.)
Qunarra issued on March 4, 1977. e nonth later, on April 12 and 15, the
N_RB voted (5-0) nerely to "note wth approval " Recommendations 31 through
34 "on the basis that they are prinmarily the General Qounsel ' s
responsibility.”" Wth regard to nunber 35 (the extent of General (ounsel's
di scl osure requirenents in backpay proceedings, see (Gurmarra, No. 5at p. 9
of slip opn.), two nenbers voted to note, one voted to adopt, and two voted
not to consider on the grounds that it deals wth a substantive matter and
IS not an appropriate matter for inquiry in the admnistrative context.
(See 1977 Labor Rel ations Yearbook (Bureau of National Affairs) 329.)
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considered fromthe | abor bar and the public we serve wth respect

to such inportant changes.

Dated: Decenber 17, 1982

\ Mﬂﬂ l[ \&“-diﬂ

JOHN P. McCARTHY, Member
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the San b ego Regional CGfice, of
the Agricultural Labor Relations Board (ALRB or Board), the General Gounsel of the
ALRB issued a conplaint alleging that we, Wkegawa Brothers, Inc., had violated the
law After a hearing at which each side had an opportunity to present evidence,
the Board found that we did violate the | aw by practicing surveillance

i nterrogating enpl oyees, threatening reprisals agai nst enpl oyees who supported the
Lhited FarmVWrkers of Anerica, AFL-CTQ (URW and promising benefits to enpl oyees
who rejected the UFW | n addition, the Board found that we isol ated enpl oyees,
discharged or |aid off enpl oyees, and refused to rehire enpl oyees because of their
union activities, and thereby interfered wth, restrained, and coerced enpl oyees
in the exercise of the rights guaranteed themby Labor Gode section 1152 of the
Agricultural Labor Relations Act (Act). The Board has ordered us to post and
publish this Notice. V¢ wll do what the Board has ordered us to do. V¢ also
want to tell you that:

The Agricultural Labor Relaitons Act is a lawthat gives you and all other
farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. To form join or help unions;

3. Tovote in a secret ballot el ection to decide whether you want a union
to represent you;

4. To bargain wth your enpl oyer about your wages and worki ng conditions
through a union chosen by a najority of the enpl oyees and certified

by the Board;
5. To act together wth other workers to hel p and protect one anot her;
and

6. To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing any of the things |isted above.

VE WLL NOT practice surveillance or interrogate enpl oyees about their union
activities.

VE WLL NOT threaten enpl oyees with reprisals, or promse or grant benefits to
enpl oyees, to induce themto reject the UAWor any ot her |abor organi zati on.

VE WLL NOT transfer or assign or isolate enpl oyees because of their union
activities.

VE WLL NOT lay off, discharge, denote, or refuse to rehire any enpl oyee, or
ot herw se di scri mnate agai nst any enpl oyee, because of his or her nenbership
in, or activity on behal f of, the UFWor any ot her |abor organi zati on.

VE WLL offer immedi ate reinstatenent to the enpl oyees naned bel ow, w thout | oss
of seniority or other privileges, and we wll reinburse themfor any pay, or other
noney, plus interest, they have | ost because we unlawful ly termnated their

enpl oynent :



Aguirre, Jose

Arnenta, Franci sco
Avila Otiz, BEsteban
CGarrillo Qutierrez, Francisco
Chaires, Pedro

de Jesus Perez, Jose
Estrada, Apol oni o
Gnzal es, S lvestre
Hernandez, Remigi o
Lopez Aguilar, Luis
Luperci o Mral es, Jesus
Manuel EBstrella, Juan

Mgj orado, Reymundo
Montoya, Hi as

Mreno Garni ca, Santiago
Minoz Gal van, Aurelio
Pal onarez, Adol fo

Pal onarez, B nesto
Perez, Francisco

Perez, Rosalio

Ranmrez Santana, Mi ses
Reyes, Gregorio

Rodri guez Gonez, |1 defonso
Fonan, Franci sca

VE WLL offer imedi ate enpl oynent to the foll ow ng enpl oyees, and rei nstate
themto their forner or substantially equival ent positions, wthout |oss of

seniority or other privileges, and we w ||

rei nburse themfor any pay, or

other noney, plus interest because we unlawfully refused to rehire them

Ansal do Carrillo, Jesus
Hores, Eren

de Areval o, Mitil de

de Ruel as, Rosario S

O az, Esperanza

Garcia, Maria

Mranda, Franci sca
Moreno M | I acana, Anparo
Qtiz Mire, Angel

Pal amno, Anita

Ranos, Esperanza

Ruel as Rodri guez, Jose Leoni das
Ruel as Sal dana, Maria Esther
Ruel as, Maria Rosario

Ruelas, Qivia Mrrgarita

Ruiz, Antoni a

Serrano, Jose Perez

VE WLL rei nburse Juan Rubal cava, Hias Mntoya, Francisco Carrillo, and Jose
Perez Serrano for any pay, or other noney, plus interest because we unlawful |y
denoted or transferred them

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 1350 Front Sreet, San O ego, CA 92101 and anot her | ocat ed
at 319 Witernan Avenue, H Centro, CA 92243. The tel ephone nunbers are San

D ego: (714) 237-7119; H Centro: (714) 353-2130.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI REMOVE R MUTI LATE
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CASE SUMVARY

Lkegawa Brothers, Inc. 8 ALRB Nb. 90
Case Nos. 75-CE59-R
75-(E59- AR
76- (& 18-R
76- (& 18-AR
76- (& 49-R

ALO DEA S QN

The ALO concl uded that Respondent engaged in nunerous viol ations of Labor Gode
section 1153(a). Specifically, she found that Respondent intimdated UFW
organi zers, deni ed themaccess, posted a guard at the entrance to one of its
premses in order to discourage the taking of access, interrogated enpl oyees
about their union synpathies and then either threatened themwth | oss of work
or promsed thembenefits dependi ng upon their responses to such inquiries.

The ALO al so concl uded that Respondent viol ated Labor Gode section 1153(c) by
assi gni ng UFWsupporters to particul ar crews, by isolating those crews in order
to prevent the crew nenbers fromorgani zi ng ot her enpl oyees, by denoting or
transferring two workers, by discharging a third worker, and by |aying off an
entire crew of workers because of their union activities. Al of the foregoing
viol ations occurred during an organi zational drive by enpl oyees in the late
summer and fall of 1975 but no el ection petition was fil ed.

The ALOfound that in 1976 Respondent altered its established hiring procedures
in order to prevent docunented workers fromthe Tijuana-San Ysi dro border
comuni ties, who were the nost active of the Unhion supporters, fromapplying
for reenpl oynent in the usual nanner. The ALOfound that the nost significant
of several changes in hiring practices was the disnantling of the "raitero"
systemby whi ch Respondent had in the past conpensated certai n workers for
transporting the Tijuana "l egal s" to and fromwork. She al so found that
Respondent had stripped the raiteros as well as crew forenen of their forner
authority to hire coomuter workers at the various border |ocations. She found
that field workers were thus prevented fromapplying for work in the usual
nmanner and that no new nethod of application was nade avail abl e to t hem because
of Respondent's discrimnatory treatnent of the class or group of Tijuana
workers. She ruled that in such cases of class or group discrimnation,

General ounsel need not show as in the usual refusal -to-rehire case, that
prospecti ve enpl oyees nade proper applications for work at tines when work was
avai l abl e, or that the enpl oyer had prior know edge of the particul ar
applicant's protected activity. She found that 48 Tijuana workers who were
named in the conplaint and who testified at the hearing were nenbers of the
class of Tijuana discrimnatees and thus were all entitled to reinstatenent and
backpay.



Aternatively, in the event the Board failed to affirmher class-
discrimnation anal ysis, the ALO examned each of the alleged discrim natees
in accordance with the standard el enents of proof in refusal-to-rehire
cases. Pursuant to such an anal ysis, she found that 34 of the alleged

di scri mnat ees had nade proper applications for work at tines when work was
avai | abl e but were deni ed rei nstatenent because of Respondent's know edge of
their prior nanifestations of UFWsupport. She dismssed allegations as to
the renai ni ng 14 enpl oyees on the grounds that they had not nade a proper
application for work or had not applied for work when work was avail abl e.

BOARD DEA S ON

The Board rejected the ALOs findings of Labor Gode section 1153(a) viol ations
except these: surveillance and/or interrogations of enpl oyees concerning their
uni on synpat hies followed by threats of reprisals or promses of benefits as
wel | as a supervisor's discharge of arifleinthe vicinity of union organizers
who were in the process of leaving its premses. The Board affirned the ALO s
concl usi ons that Respondent viol ated Labor Code section 1153(c) by its
discrimnatory fornati on and assi gnnent of various crews, denotion or transfer
of four workers, discharge of one worker, and nass |ayoff of an entire crew
having found all actions to have been based on the affected enpl oyees' uni on
activities.

The Board al so rejected the ALOs class-di scrimnation theory whi ch was based on
her finding of a change in hiring practices. The Board concl uded that only
field supervisors, not crewforenen or raiteros, had ever been authorized to
hire field workers and that such hirings took place in the field rather than at
the various border pick-up points for the commting workers fromthe Tijuana- San
Ysidro area communities. Adhering therefore to the standard el enents of proof,
the Board found that 34 of the 48 all eged di scrim natees had rmade proper
applications for work, at tines when work was avail abl e, but had been
discrimnatorily deni ed reinstatenent because of their union activity. The
Board i ssued a renedi al cease-and-desist Oder, wth provisions for reinstating
the 34 discrimnatees wth backpay plus interest, as well as simlar provisions
covering the 24 workers who were discrimnatorily discharged and 4 workers who
were discrimnatorily transferred or denot ed.

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
8 ALRB No. 90
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STATE CF CALI FCRN A
AR GULTURAL LABCR RELATI ONS BOARD

PROCF CF SERVI CE BY MA L
(1013a, 2015.5 CCP.)

| ama citizen of the Lhited States and a resident of the Gounty of
Sacranento. | amover the age of eighteen years and not a party to the
wthin entitled action. M business address is: 915 Gapitol Mall, 3rd H oor,
Sacranent o, CA 95814.
1 Decenber 17, 1982 | served the wthin Decision - 8 ALRB No. 90
kegawa Brothers, Inc., 75-CE59-R 75-(E-59-AR 76-(E18-R
76-(E18-AR 76-CE49-R
~onthe parties in said action, by placing a true CQ[():}/ t hereof
encl osed in a seal ed envel ope wth postage thereon fully prepaid, in the Uhited
Sates mail at Sacranmento, California addressed as fol | ows :

CERTI Fl ED MN L REGLAR WA L
Gray, Gary, Ames & Frye Lkegawa Brothers 2100 Union Bank
Building 4220 Skyline San
Diego, CA 92101 Garl sbad, CA 92008

~ Whited FarmVWrkers ~ lhited FarmVWrkers

Legal CGfice Post O fice Box 2715
Post (fice Box 30 San Ysidro, CA 92073
Keene, CA 93531
WlliamN Sauer, Jr. , Bsq San Dego ALRB Feld Gfice Sarsky &
Sauer 1350 Front Street Post Gifice Box 1185
Room 2056 Carl sbad, CA 92008 San D ego, CA
92101

HAND DHELI VERED

General Qounsel (2) nard ALRB Regional G fice 528 South "A'

Sreet nard, CA 9303

Executed on Decenber 17, 1982 at Sacranento, Galifornia.
| certify (or declare), under penalty of perjury that the fore-
going is true and correct.

Jottec Tn T

Esther M Torres
Secretary to the Board

ALRB 64 (Rev. 5/80)



STATE OF CALIFORNIA
AGRICULTURAL LABOR RELATION BOARD

NOTICE TO EMPLOYEE

. After gnvestlgatlnP charges "that were fiied

in the San Di ego Regi onal OficCe of the

Agricultural Labor Relations Board (ALRB or

Board), the General Counsel of the ALRB issued a

conpl al nt a!leglng t hat we, Ukegawa Brot hers,

Inc., had violated the law. Affer a hearing at

whi ch each side had an opportunity to present -
i dence, the Board found that we did violate the
by pract|C|n9 surveillance, interrogating

enpl oyees, threa enln? reErlsa a%alnst enpl Oyees
0 supported the United Farm WrKers of Anerica,
L-C O (UFW and pronising benefits to _enpl oyees

who rejected the UFW I n addition, the Board, found
at we isol ated enpl oyees, discharged or |aid off

| oyees and refused to rehire enployees because

their onion activities, and thereby interfered

h, restrain and coerced enpl oyees in the

r ghts guaranteed them by Labor

of the A%rlcultural Labor

L, The Board has ordered us to
s Notice. We will do what the

u o do. W also want to tel

3

you that:

The Agricultural Labor Relations Act is alawthat gives you and all other farm
workers in Gilifornia these rights:

1 TO GRGAN SE YOLRSHLVES,

2. TOFARV JON QR HA.P INON\S

3. TOVOIE | N A SECRET BALLOI B.ECTI.ON TO
CEQ DE WHETHER TGD VANT A LN QN TO
REPRESENT YO

4. TO BARGAI N WTH YOR BVPLOYER ABOJT

THE BMPLOYEES AND CERTT H ED BY THE BOARD,

5. TO ACT TGETHR WTH OTHER VORKERS TO HELP
AND PROTECT O\NE ANOTHER  and

6 TO DEA CE NOT TO DO ANY CF THESE TH N&S

Because this is true, V& pronise that:

VEE VAL HOT do anything in the future that forces you to do,
or stops you fromdoing any of the things listed above.

VEE WLL NOT practice surveillance or interrogate enpl oyees
about their union activities.

. VE WLL NI threaten enployees. with reprisals, or
Promnse or grant benefits to enpl oyees, to induce then to reject
he UFWor any other |abor organi zat' on.

) VEE WLL NOI transfer or assign or isolate enpl oyees because
of their union activities.

VEE WLL SOr lay-off, discharge, denote, or refuse to rehire
any enpl oyee, or otherw se discrimnaté agai nst any enpl oyee, because
of his or her Menbership in, or activity on behal f of, the UFWor any
ot her |abor organization.

VEE WLL offer immedi ate reinstatenent, to the enpl oyees naned bel ow
wthout |oss of seniority or other privileges, and we wll reinburse themfor any pay,
or other noney, plus interest, they have | ost because we unlawfully termnated their
enpl oynent :

8 ARBHO 90 (eont'd next page)

THS IS ANGH QA NONCE OF THE AGR ALTURAL LBAR RALATI O Ns BOARD OF THE
SI'ATEYO:CN_IFm\IAAI\DISI\DI'TOEEREI\D/EZ) D SAGRD REFFATD IN

ALRB 129 (Rev. 8/ 90)



SATE F CALIFCRN
AR GLTURAL LABCR RELATI ONS BOARD

NOTI CE=O EMPLOYEES

--------- Page 2------------

gui m Jose . M| or ado, . Raym ndo
Aqm. Pta P I anci_ sco M)Ifn oya Z | ag _
Avila Otix,  Estaba Mbnos rnl cs, Santiago
Garrillo Quierzex, Minos avan, Auretlio
Francl sco_Chaires, Pedro Parorran S, ol fo
De Jesus Pe[es, Jose Pal cauurvs, HEesto,
Bst xada Apo| oni o Peres Fxaacl sco
Gonxal ea, S [vest xe Peros, Resalio _
Ber nandex, ~ Real g| 0 Ramers Santana, Mi ese
e o Josus  ER TEONLO
Mareuel Bstre la, " Juan %ﬁ;},?“%?anc{*géa | def onso

. VE WLL offer ianedi ate eatpl oyaent tq the
foll owng enpl oyees and reinstate-them to their f%)roer-or
substantial |y equi val ent positions, wthout |oss o
?enl ority or other privileges,, and we wll relnburse them

or any |oay, r other noney, plus iInterest because we
unl awrul 'y refused to rshire

saldo Carrillo, Jesus Raape, Esperaza _
or.es, ren . Ruel as Rodri ques, Jose_lLeoni das
De Are}/a o, Mitilde Ruel as Sal dana, Maria Esther
e Ruel as, Ruel as, rra Resario
Rosari o Ruel as, Ivia Mrrgarita
ax, Esperanxa Ruz, Antonia
rcia, ria Serrano, Jose Percx

randa, ,: anci sca

reno M || acana, Anparo
WPX. Miro, Angel
Palaaino, Anita

. VE.WLL reiatourse Juan Robel cava, Sias Mat cya,
Franci sco Carr , and Jose Perez Serrano ;o[l any pa%/,edor

lo
ot her noney, 8' Uﬁ I nterest because we unl avfol | y deno
or transferred them

If you have a question about your rights as fan
workers or about this notice, you Bay contact any office
of the Agricultural Labor Rel ations Board. Ohe office is
| ocated at 1350 front Sreet, San D ego, CA 92101 and
another |ocated at 319 Waternan Avenue, H GCentre, CA
92243. The tel ephone atnbers are: San Diego: (619) 237-
7119. H Centxo: (619) 353-2130.

WKGAWA BROTHERS, | NC
DATED. BY:

THS IS AN OMCIAL NOTIGS CGF THE AGR OLTURAL LABCR RELATI ONS
BOARD OF THE BOARD G THE STATS CF CALIFCRN A AND IS NOTI TO BE



ESTADO LE CALI FORN A
@ QONSEJO [E RELAQ Q\ES DEL TRABAJO AGR GOLA
AVI SO A LG5 TRABAJADCRES

ea da i nvest| gar car e fueroa aent adoa en | a
Jici Iguoa? |eqo %?%o eo d e‘lgee?amoes al
ennaP o Aq |co Conae| 0), | acal Gene al dal ALRB
henos VI o

rts t

r
ue| fi aqa a que nosotras egawa Brot hers, Inc.
ado la | ey
wa \a opor tun|
n

guses da una’ audi anc| a and donda cada

al Ia present ar eyl dencl a enconaej 0 que
asoatro vil ol ence| ay por e|tereget.traben|od ras
aseazer con represenl | es an contra de trabaj adores qui

apoyaron a | a Unjon de Gonpesi hos de Areri ca,
r osent sdo enj Ticl O}JS a trabaj adores qui ences [echgr aron a Ia
.. In |8| on, el CGonse| 0, QUO NOSOt T 0S ano
tran%| adpr es despedi nts o, renbaj oas, a reenp ear a.
;fo ores por sus actiyvi dence da unj on con l:) H
|enter eri nos COP restr|Q| endo y coerC| endo a} 8' ores en
e| ercicl o de | oa derach ogs qar nt| zados a 0?1
I go Labori section 1152 de el (Acts)H nsen{ a
ordenado de publicar y ponar an aIIIOVISh 8
Hosotros hareanos [ o que el Consenj o nos ha or |nardo I—bstros
trnbl on guer anos

B Acta de Ral a |or]es dal Trabgq o Agricol a es una
F da a ustes y a toﬁos os trabej odores del carpo en
i forni a estos derechos:

1. A GRAN SERS FCR USTEDES M SAMB

2. AFKRVAR WINRES 0 A AYUDAR LN ONS

3. AVOIAR EN UNA_H SO0 ON CE BALOTA
SFCRETA PARA DEA DR § USTEHES QU BHE
UHA PARA QLE LGSS REPRESENTE,

4. A TRAYAR QON SD PARRON ACERCA DE 39S Y
QOND TTAONS DE TRABAJO PCR MEDL O DE UNA

ma

FDA MYCRAITS L
LN CN 0 PCRFl (R SEI(_B
QONSEJQ
5. A ACTUAR JINTO OON OTRCHB AQCRBS PARA

AVVDARSE Y PROBEHERESE LGB INS A LGS
ORC5,

6. A DEAD R NOHACER H NGLLA [CE ESTAS OCBAS.
Porque esto es verded, nosotros proneteos que:

NCBTRCS I\D harmos nada en el futuro qoaa
feurezes hacer, | es prohi ba hacer ceal esqui era da as
cosas Bencl nadas arr| ba.

NCSTROS DO enj er cer nos Vi Qi | gmm 3 0 i nterogaranos a
trabaj ador es acerca de sos activi dades de uni on.

NCBTROB NO anenazarenpa a trabajadores con
represalias, o proneterenos o darenoa Dbeneficios a
trapaj adores, para . nducirol os rechazar a la OFW o
cual gurar otra organi zaci on | obor aI

NOBTRC5 NO transforiranos o asignarados o ai sl arenos a
traba-j adores por sus activi dades de union.

NCBTRCS NO r ebaj ar enos, o,esped| rei rrn rebaj arenps de
categeria, O rehusar enos. a renpl ear a cual

i er t[abal ador ,
o0 de otra manera discri arenos en. co tra e cual qui er
%raba| or, por. su soc|edad ea, 0 activi en o actlvat ed,
avor da |a UFWo cual qui er or gani zaci on aboral .

ESTO ES UN AV SO GH A AL DE GONSEJO DE RELATI ONS DEL TABA



ESTADO DE CALI FCRN A
GONSEJO CE R A ONES DEL TRABAJO AGT I LA

AM SO A LCS TRABA]A[IRES

MCBOTRCS . of rencer ebmgs i nadl at a rel nst al aci.on OIa | os
t rabaj ador es Benci onados abaj o, sin perdi da de seniri dad
otros privilegi 0s y nosotroa remobol sarenos a el | os por
cual qui er pago, a otro dinero, was intereres, . que allos
hayan perdi do porque nocodros' | os deapedi nos’il'| eganent e
de sus trabaj 0S.

urre, Jose
ﬁrgment a. Franci sco, %‘n’? Bago gnsndo
Avila Gtix, Estaban Mor eno Gar n| ca, Santiago
Carr| | 'o Qutierses, Franci so Minos Gal van, Aorelio
eries, Pedro Pal oares, Adol fo
e Jesus perez . Jos Pal oares, Ernesto
Estrada, ol oni 0 Per es, ? ranC| SCO
Gnzal es, | vestra Peres, Rosalio
tggggd%u %m QLSI s Remres, Santana, Mi ses
Luperci o Mor o es, | ej us Reyes, Gregorio
Manuel Estralla, Juan Rodri gues Gones, || def onso

Fonan, Franci sco
NCBTRCS ofracernao trabajo inediatQ a | os siguietas

gba| ador es | os rel naEa ar enos a sus ant| guos o
tanC| I'nente a un. tr a|o equi val ente, sin perdida de
sen| orl aotros privilegios, y nosotros Ies reenol sarenos

por . cua quher pago u otros |nero nas 1 nteres porque
nostros rehusanos a reenpl earl os 11 egal nente.

Anaal do Garrillo, Jesus Fa , Esper ansa
Frores, ren e[ I£Flr| quezmﬁlloge Leﬁnl das

as
. dana
de Areval o, NMatilde as ra Rosario

Je Rel as, Rosario S EJJ Ivia Margarita
Daz, Esperanza Salr%an Sose
Garcia, Mrria

Mranda, Franci sca
Mreao M || acana, Anparo
Qtiz Miro, Angel

Pal amno, Anita

NOBOTROS r enbol s a[ enos a Juan Rubalcava, Hias
M)n} oya, Franci sco Car ri|loy Joae Perez Serrano por
cual qui er 3 go, u ot o d| nero, nas | nteres, . porgue
nosotrprms € categoria o [os'tran sferl nos il egal nent s.

ust O?uzfes tie nen al guna pregunt a acefa de SAJ
tragal oderos 0O O acerca de eata Ayl SO, uste 80 _
pue P poner se eP con acto con cual qurer of | c| ha del sSe| 0

Rel aci ones del Tral abo Agricola,  ha oficlina esta en
1350 Front Street, (A 92101 v |a otra esta en 319

F r nan Avenue centr 92243. nunero de
telefono en_San O ego es: 619 237-7119 y en H GCentro
es: (619) 353-2130.

WKEGAVA BROTHERS, I NC
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DATE: 08-11-87

MICHAEL SGOREA, MARSHAL

LCO63~-DOS

NORTH COUNTY BRANCH

AUG 41987
STIRLING/DAVE,GENERAL COUNSEL

0BERT 0. ZUMWALT
319 WATERMAN AVE CLERK
EL CENTRO Ca 92243

VISTA
325 §. MELROSE
VISTA, CA 92083
DEFARTHMENT OF THE MARSHAL
COUNTY OF SAN DIEGO
CERTIFICATE OF SERVICE

URT: NORTH COUNTY SMALL CLAIMS-VISTA

ARING DATE: 08-25-87

CASE NO. 37765

RI" _.TURAL LABOR RELATIONS VS UKEGAWA/HIROSHI, ET AL

FPLAINTIFF DEFENDANT
I, THE UNDERSIGNED, MARSHaL QF THE COUNTY OF SAN DIEGQO, STATE OF CALIFORMI:
DC HERERY CERTIFY THAT A. ALEBRIGHT

DID SERVE THE RELOW LISTED FPROCESS I

DER TDO SHOW CAUSE

*LICATION FOR JUDGMENT AND ORDER OF ENFORCEMENT
JLARATION OF STEFHANIE EBULLOCK

LARATION OF RICHARD DELGADQ

JLARATION OF ENRIQUE GASTELUM

LARATION OF HOMER T BALL, JR

IDRANDUM OF POINTS AND AUTHORITIES

Y DELIVERY AT: (BUS) PALOMAR AIRFORT RD/OCEANSIDE/CA

N: 98-04-87 AT: 19:3¢ , IN THE COUNTY OF SAN DIEGD, STATE OF

ALIFORNIA, ON THE WITHIN NAMED INDIVIDUAL OR ENTITY:
IRQSHI UKEGAWA

Y DELIVERING TO AND LEAVING WITH

AL DEFENDANT/FETITIONER/RESFONDENT FERSONALLY, A COPY THEREOF.

B
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—
FLED
NORTH COUNTY BRANCH
- G 191887
LCO3I-DOS , " T 0. ZUMWALT
ROBER e
STIRLING/DAVE, GENERAL COUNSEL
319 WATERMAN AVE
EL CENTRO CA 92243
VISTA
325 §. MELROSE
VISTA, CA 92083
DEPARTMENT OF THE MARSHAL
COUNTY OF SAN DIEGO
RING DATE: 08-25-87 CERTIFICATE OF SERVICE
~T  NORTH COUNTY SMaLL CLAIMS-VISTA CASE NO. 37765
ICULTURAL LABOR RELATIONS. | ¥S UKEGAWA/HIRQOSHI, E£T alL
FPLAINTIFF DEFENDANT

I, THE UNDERSIGNED, MARSHAL 0OF THE COUNTY 0OF SAN-DIEGD, STATE OF CALIFORNIA
0 HERERY CERTIFY THAT J. JIMENEZ

ID SERVE THE BRELOW LISTED FROQCESS l

ER TO SHOW CAUSE

LICATION FOR JUDGMENT AND ORDER OF ENFORCEMENT
LARATION OF STEPHANIE BULLOCK

LARATION OF RICHARD DELGADO

~ARATION OF ENRIQUE GASTELUM

LARATION OF HOMER T BRALL, JR.

ORANDUM OF FOINTS AND AUTHORITIES

Y DELIVERY AT: (RES) 1535 LAUREL RD/OCEANSIDE/CA/

¥: 0B-05-87 AT: 13:00 , IN THE COUNTY OF SAN DIEGD, STATE 0OF
ALIFORNIA, ON THE WITHIN NAMED INDIVIDUAL OR ENTITY:
INE UKEGAUWA

* L .IVERING TO AND LEAVING WITH

»ID DEFENDANT/FPETITIONER/RESPONDENT FERSONALLY, A COFY THERECF.
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MICHAEL SGORBEA, MAFRSHAL
<

£0o-DOS

MORTH COUNTY BRANCH

| AUG 1 41987
) RQBERT O. ZUMWALT
STIRLING/DAVE, GENERAL COUNSEL
319 WATERMAN AVE
EL CENTRO Ca 92243
VISTA
325 §. MELROSE
VISTA, CA 92083
DEPARTMENT QF THE MARSHAL
COUNTY OF SAN DIEGO
ING DATE: ©8-23-87 CERTIFICATE OF SERVICE
'T: NORTH COUNTY SHALL CLAIMS-VISTA CASE NO. 37765 0

CUl TURAL LABOR RELATIONS

VS UKEGAWA/HIROSHI, ET AL
 PLAINTIFF

DEFENDANT
I, THE UNDERSIGNED, MARSHAL OF THE COUNTY OF SAN DIEGD, STATE OF CALIFORNIA,
HEREERY CERTIFY THAT T. ELLISON )
D SERVE THE BELOW LISTED FROCESS

R TO SHOW CAUSE

ICATION FOR JUDGMENT AND ORDER QOF ENFORCEMENT
ARATION OF STEFHANIE RULLOCK

ARATION OF RICHARD DELGADO

ARATION OF ENRIRUE GASTELUM

ARATION OF HOMER T BaALL, JR

RANDUM OF POINTS AND AUTHORITIES

DELIVERY AT: (RES) 4218 SKYLINE RD/CARLSEAD/CA/92008

- 98-A3-87 AT: i4:48 , IN THE COUNTY OF SAN DIEGOD, STATE OF

IFORNIA, ON THE WITHIN NAMED INDIVIDUAL OR ENTITY:
JAKO UKEGAWA '

DELIVERING TO AND LEAVING WITH

D TTFENDANT/FETITIONER/RESFONDENT FERSONALLY, & COFPY THEREOF.



WLLIAMN SALER JR

Attorney at Law

2910 Jefferson Sreet, Suite 200
Post Gfice Box 1185

Carl sbad, California 92008

Tel ephone:  (619) 729-1197

Attorney for respondents, HROBH WKEGAW M WAKO

WKEGAWA JCBEPH LKEGAWA, AND JUNE WLKEGAWA, i ndi vidual |y and doi ng
busi ness as WKEGAVWA BROTHERS, a general partnership; and WKEGAVA
BROTHERS, INC, a corporation.

STATE GF CALI FGRN A
AR ALTURAL LABCR RELATI ONS BOARD

In The Matter (F:
Case Nos. 75-CE59-R

HRCBH WKEGAWA, M WAKO WKEGAVA, 75-&59-AR
JOEEPH WIKEGAWA, and JUNE LKEGAVA, 76- (= 18-R
i ndi vidual | y and doi ng busi ness as 76-CE 18-AR
WKEGAWA BROTHERS, a gener al 76- CE49-R

part ner shi p; and WKEGAVA BROTHERS,

_ (8 ALRB No. 90)
INC, a corporation,

RESPONDENTS REPLY TO CENERAL
QONSH' S PO NTS AND AUTHOR Tl ES
CEQLARATION GF WLLIAMN  SALER
JR, IN SUPPCRT F RESPONDENTS
MO ON TO STR KE

Respondent s
and

WN TED FARM WIRKERS GF AMER CA) AHL-
ao

Charging Party

e e " M e e e e e e e e e e e e e o e

In response to the opposition of general counsel, respondents/ H RO8H
WKEGAWA, M WAKO LKEGAWA,  JCBEPH WKEGAVWA and JUNE LKEGAWA,  respect ful |y
repr esent :

1. The only order that has ever been made in this case is agai nst WKEGAVA
BROTHERS, INC, a Galifornia corporation. No one el se was nentioned in the
Board's O der dated Decenber 17, 1982. The fact that this is bifurcated court
proceeding in and of itself does not allow general counsel to change captions

whenever they feel



the need arises. This is a single proceeding wherein there has been an

adj udi cation agai nst WKEGAVA BROTHERS, INC, only. There is no other order at
this point concerning the individuals. A notion to strike is extrenely
appropriate under the circunstances.

2. Equitable grounds do exist to prohibit general counsel fromnamng the
four individuals. General counsel has raised the point that enforcenent
proceedi ngs were comenced in Superior Gourt against the individual s and t hat
they were served wth these enforcenent proceedings. The respondents poi nt out
that this did not occur until July 31, 1987. It should be pointed out to the
Board that the respondents immedi ately filed Points and Authorities and
Declarations herein in that Superior Gourt action. A copy of these Points and
Authorities is attached hereto, marked Exhibit "A' and i ncorporated by
r ef er ence.

3. As soon as respondents filed their proceeding, general counsel
imediately wthdrew its enforcenent proceedings and took themoff cal endar.
The reason they did so is because the Board's O der only nanmed the corporation.

There shoul d be no difference in these proceedi ngs.

4. None of the individuals were ever served wth the Board's Oder. None
of themhad any opportunity to reinstate workers or to cause themto be
reinstated if indeed they could. Nowthey are being asked to respond to over
two mllion dollars in damages for failure to reinstate. That alone is
equi tabl e reason enough to prohibit general counsel from proceedi ng agai nst

themat this tine.

WHEREFCRE, Respondents, H ROBH WEGAVWA, M WAKO WKEGAWA, JCBEPH

-2-



WKEGAWA and JUNE LKEGAWA, request that the Motion to Srike be Ganted.

WLLAM M SALER. JR
Attorney for respondents

Dated: 6.8.88




WLLIAMN SALER JR

Attorney at Law

2910 Jefferson Sreet Post

G fice Box 1185 -

Carl sbad, Galifornia 92008 - - Cimam, o5
Tel ephone: (619) 729- 1197 Py
Speci al |y appearing as - i
Attorney for Respondents e oaim

SPER R QORT O THE STATE GF CALI FORN A
FOR THE GONTY CF SAN DO EQO
In The Matter O : CASE NOQ N 37765

AR QLTURAL LABCR RELATI ONS
BOARD G THE STATE G- CALI FGRN A

Appl i cant
CROER OF ENFCRCEMVENT

MEMCRANDUM G- PA NTS AND
AUTHIR TI ES IN CPPCE TI N TO
APPLI CATI ON FCR JUDGMENT AND

and

HREBH WEGAVWA, M WAKO WKEGAVA
JOBEPH WIKEGAWA, and JUNE WKEGAVA,
i ndi vidual | y and doi ng busi ness
as WKEGAVWA BROTHERS, a Partnership

Date: August 25, 1987
Tinme: 2:00 p.m
Departnent: D

e e e e N N N N N N N N N N N N

Respondent s

I
THE SUPER R GOURT DCES NOT HAVE JUR SD CTl ON O/ER THESE RESPON
DENTS TO ENFORCE THE GROER OF THE AGR ALLTURAL LABCR RELATI ONS BOARD
VH CH RELATES TO WIKEGAWA BROTHERS, INC, WO IS NOT A PARTY TOTH S
ACTTON As pointed out in the applicant's Points and Authoriti es,
this Gourt has jurisdiction to enforce the order of the Agricul tural
Labor Relations Board in this case. The Qder of the Agricul tural
Labor Relations Board is clearly directed to Wkegawa Brothers, |nc.

All of the correspondence was directed to Wkegawa Brothers, Inc.

-1-



There is sinply no evidence that there was an order directing these individuals to
conply or that the respondent's ever refused to conply wth such an order. The
i ndi vi dual s have never had notice or an opportunity to be heard in the original action
before the Agricultural Labor Relations Board. Al of the proceedings invol ve the
corporati on.

I
IN A PROCEED NG TO ENFCRCE THE CRDER OF AN AGR QULTURAL LABCR RELATI ONS BOARD, THE
DEFEND NG PARTY MAY RAI SE DUE PROCESS | SSUES SUCH AS NOTI CE, CPPCRTWN T ES TO BE HEARD,
AND THE LI KE

Agricultural Labor Relations Board vs. Abatti Produce, Inc.
(1985) 214 Cal. Rotr. 243, 168 CA 3rd 504.

11
A corporation as a legal person or entity recogni zes havi ng an exi stence
separate fromthat of its sharehol ders.

Erkenbrecher vs. Gant (1921) 187 C 7, 9, 200 P. 641.
Hol | yvwood d eani na B c. GCompany vs. Hol I ywood Laundry Servi ce,
(1932) 217 C 124, 129, 17 P. 2d . 709
A corporation is a person wthin the neaning of the due process and equal
protection clauses of the Federal Gonstitution and simlar provisions of the Galifornia
Gonstitution and within the neani ng of Gode provisions (See QC 14; Penal Gode, Section

7).

GONCLUSI ON
Based on this Points and Authorities and the Decl arations of H roshi
Lkegawa, Mwako kegawa, Joseph lkegawa, and June kegawa, it is obvious that the
Agricultural Labor Relations Board nmade an Order only agai nst kegawa Brothers, Inc.
It now seeks to enforce that order agai nst Hroshi kegawa, Mwako kegawa, Joseph

Lkegawa, and June kegawa and kegawa Brothers, a Partnership. It is



respectful ly submtted that this Gourt |acks jurisdiction to make any of the
requested O ders against those individuals. It is respectfully requested that
the Gourt find that it is wthout jurisdiction over these parties and based on

that finding, deny the request for relief.

ated: (e 15487
'J

Respectful |y submtted,

WLLIAMN SAES, JR
Attorney for Respondents




WLLIAMN SALER JR

Attorney at Law

2910 Jefferson Sreet/ Suite 200
Post (fice Box 1185

Carl sbad, California 92008

Tel ephone: (619) 729- 1197

Attorney for respondents, HRCBH WKEGAWA M WAKO WKEGAVWA JCSEPH
WKEGAWA, AND JUNE UIKEGAWA i ndividual |y and doi ng busi ness as

WKEGAVWA BROTHERS, a general partnership; and WKEGAVWA BROTHERS, | NC,
a corporation.

STATE G- CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In The Matter O -: Case Nbs. 75-CE59-R

75-CE59- AR
HRBH WECGAVWA, M WAKO WKEGAWA 76- CE 18-R
JOBEPH WIKEGAWA, and JUNE WKEGAVA, 76- (& 18- AR
i ndi vidual |y and doi ng busi ness as 76- (& 49-R

WKEGAVWA BROTHERS, a gener al
part ner shi p; and WKEGAVWA BROTHERS,
INC, a corporation,

(8 ALRB No. 90)
DECLARATI ON O
WLLIAMN SALER JR
Respondent s
and

UN TED FARM WIRKERS CF AMER CA
AFL-A O

Charging Party

b e e e e e e e e e e e e e e e e e e o

I, WLLIAMN SAUER JR, declare as foll ows:

1. | aman attorney at law licensed to practice inthe Sate of
Gilifornia. | represent HRBH WKEGAWA, M WAKO WKEGAW, JCBEPH WKEGAVA and
JUNE LKEGAWA, WKEGAVA BROTHERS, a general partnershi p and WKEGAVWA BROTHERS,
INC, a corporation.

2. The Board issued its decision and order in 8 ALRB No. 90, on Decenber
17, 1982, agai nst WKEGAVWA BROTHERS, INC, only.

3. No one has represented the respondents individually during

-1-



t hese proceedi ngs .

4. Al of the docurentation in the proceedi hgs have been
directed at WKEGAVWA BROTHERS, | NC
5. O August 17, 1987, | filed a response on behal f of the four
individual s to the enforcenent proceedings in the San O ego Gounty
Superior Gourt, North Gounty Branch, Case No. N 37765.
6. Shortly after filing the response, which is attached heret o,
nmarked Exhibit "A' and incorporated by reference, S ephanie Bull ock
tel ephoned ne and told ne that since the Board' s O der was agai nst
the corporation only, they were taking the natter off cal endar.
7. To ny know edge, that is the only tine the individual respon-
dents have been served with any notices in connection with this
natter.
| declare under penalty of perjury under the laws of the Sate

of Galifornia that the foregoing is true and correct and that this

decl aration was executed this 8 day of June, 1988, at Carl sbad,

Glifornia.

e,

VVLLI AVIN AR JK



WLLIAMN SAER JR

Attorney at Law
2910 Jefferson Sreet

Post (Ffice Box 1185
Carl sbad, California 92008

Tel ephone: (61-9) 729-1197

Speci al |y appeari ng as
Attorney for Respondents

SUPER (R GORT 0 THE STATE CF CALI FORN A
FCR THE GAONTY G- SAN O BEXO

In The Matter OOF: CASE NO N 37765

AR QLTURAL LABCR RELATI ONS
BOARD GF THE STATE GF CALI FCRN A ANSWER OF H ROBH  WIKEGAVA,

M WAKO LIKEGAWA,  JCBEPH WKEGAVA

Aopl i cant and JUNE WKEGAWA TO APPLI CATI ON
FOR JUDAVENT AND CRDER CF
and BENFCRCEMENT

[ Labor Gode, Section 1160. §]
HRBH WEGAW, M WAKO WKEGAVWA
JCEEPH WIKEGAWA, and JUNE WKEGAVA,

i ndi vidual | y and doi ng busi ness
as WKEGAWA BROTHERS, a Part nership

(8 ALRB NO 90)

Date: August 25, 1987
Tine: 2200 p.m
Departnment: D
Respondent s

e N e N e N N N N N N N N N N N N N

Respondents, H RCBH WKEGAWA, M WAKO WKEGAWA JCBEPH WKEGAWA,  and
JUNE LWKEGAWA, i ndividual |y and doi ng busi ness as W KEGAVA BROTHERS, a
Partnership, respond to the application for judgnent and order of

enforcenent of a final order of the Board as fol |l ows:
1. Inanswer to the allegation of paragraph 1. of the applica-

tion, respondents admt each and every al |l egati on contai ned therein.

2. In answer to the allegation of paragraph 2. of the applica-
tion, respondents deny that this Gourt has jurisdiction of these

respondents either individually or doi ng business as WKEGAVA

-1-



BROTHERS, a Partnership by virtue of Section 1160.8 of the Act.

3. In answer to the allegation of paragraph 3., respondents deny that they
were at all tinmes nmaterial herein, the agricultural enpl oyer wthin the neani ng
of Section 1140.4(c) of the Act.

4. In answer to the allegation of paragraph 4., respondents deny that they
naintain an office and transact business in the Aty of Carlsbad, GCounty of San
D ego.

4. In answer to the allegation of paragraph 5., respondents admts that the
Lhited FarmVWrkers of Anericais and at all tines naterial herein was a | abor
organi zation w thin the neaning of Section 1140.4(f) of the Act.

5. In answer to the allegation of paragraph 6., these answering respondents
deny that conplaint was ever issued agai nst themindividual ly or doi ng busi ness
as a partnership.

6. In answer to the allegation of paragraph 7., these answering
respondents deny that notice was ever tinely issued or served prior to any
admni strative heari ng.

7. In answer to the allegation of paragraph 8., respondents deny that the
Agricultural Labor Relations Board ever issued its decision 20 or order
i nvol vi ng these answering respondents. Respondents affirmatively allege that a
decision or order was issued agai nst kegawa Brothers, Inc., a Gaifornia
corporation. Respondents refer to page 70 of Exhibit A of petitioner's
appl i cati on wherei n the Board orders that respondent, kegawa Brothers, Inc.,
its officers, agents, successors and assigns, shall do certain things.

8. In answer to the allegation of paragraph 9., respondents deny
that a petition for reviewis filed by Wkegawa Brothers, a partnership, and

affirnatively allege that a petition for revi ew was
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filed by Wkegawa Brothers, Inc., wth the Galifornia Gourt of
Appeal , Fourth Appellate Dstrict.

9. Inanswer to the allegation of paragraph 10., respondents
deny that a petition for hearing was thereafter filed by kegawa
Brothers, a partnership wth the Galifornia Suprene Gourt and affir-
natively ‘allege that a petition for hearing was thereafter filed by
Lkegawa Brothers, Inc., a Galifornia corporation, wth the
Galifornia Suprene Qourt.

10. In answer to the allegation of paragraph 11., these answering
respondents deny that the aforesaid order of the Board was issued
pursuant to procedures established by the Board in connection wth
t hese answeri ng respondent s.

11. In answer to the allegation of paragraph 12., these answering
respondents deny that the aforesaid order of the Board constitutes a
final order wthin the neaning of Section 1160.8 of the Act in con-
nection wth these answeri ng respondents.

12. In answer to the allegation of paragraph 13., respondents
deny that the aforesaid order of the Board requires these answering
respondents to take certain affirnati ve actions. These answering
respondents affirnatively allege that the Board order directs
kegawa Brothers, Inc., a Galifornia corporation to take certain
affirnati ve actions. The respondents affirnatively allege in addi -
tion, that all correspondence in connection wth this matter has
been directed to kegawa Brothers, Inc., a Galifornia corporation
and no correspondence has been directed to these individual
respondents. Respondent requests that the Court note that all
correspondence in connection wth this natter has been directed to

kegawa Brothers, Inc." P ease refer to the declaration of Rchard
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Del gado in support of the application for judgnent and order of

enforcenent and the attached exhibits which are all directed to
kegawa Brothers, Inc.

WHEREFCRE, respondents pray as fol | ows:
1. That this Gourt refuse to issue a Judgnent and QO der of
Enf or cenent agai nst these answeri ng respondents;
2. That after hearing on said Oder to Show Cause, this CGourt
refuse and decline to enter Judgnent in favor of applicant and
agai nst these answering respondents;
3. For costs of suit herein;

4. For such other and further relief as this Court deens proper.

;]

Mat ad- -’"'! L =15 m 8 .
- IR
2N

WLLIAMN JRAUER JR
Attorney for Respondents



VER H CATI ON

I, HROBH WKEGAWA say:

| amone of the respondents in the above-entitled matter, and as
such as authorized to nake this verification. | have read the
foregoi ng Answer of Hroshi kegana, Mwako ¢ kegawa , Joseph Wkegawa,
and June Wkkegawa to application for Judgment and QO der of
Enforcenent, and knowits contents. The natters tated in the
foregoi ng docunent are true of ny own know edge, except as to those
natters which are stated on infornation believe and as to those

natters, | believe themto be true.
| declare under penalty of perjury under the laws of the Sate

of Galifornia that the foregoing is true and correct and that this

verification was executed this Z S lay of o .
1987, at (hmm , Giifornia <J
<J




SUFERI BRXCEYRIDEE AL KEOHEN KX :COLY KX OFXSAN THEBRK

FOR COURT USE ONLY

TLE OF CASE (Abbreviated)

F >shi Ukegawa, etal vs. United Farm Workers of

Anerican, AFL-CIO

"TORNEY(S) NAME AND ADDRESS
illiam N. Sauer, Jr.

arlsbad, California 92008

TELEPHONE
619-729-~1197
910 Jefferson Street, Suite 200, PO Box 1185

FTORNEY(S) FOR:

HEARING DATE-TIME-DEPT

1

CASE NUMBER 75-CE-59-R;

75-CE-59-A-R; 76-CE-18-R-
eéspondents 76=CE=A=R: 76=CE-=49-R.
- 8 ALRB No. 90
DECLARATION OF SERVICE BY MAIL
I, Julie M. Nolan declare: That I am, and was at the time of service of the

papers herein referred to, over the age of eighteen years, and not a party to the action; and I am

employed in the County of San Diego , California,
(Residing/Empiocyed)
within-which county the subject mailing occurred. My bus.l neSS address is
(Residence/Business)
2910 Jefferson Street, Suite 200, Carlsbad, . | served the

(No,, Street)

{City, Stare)

following document(s) Respondents Reply to General Counsel's Points and Authorities;

(set forth exact titie of documaentsis))

D~~laration of William N. Sauver, Jr., in Support of Respondents Motion to

Strike

by placing a copy thereof in a separate envelope for each addressee named hereafter, addressed to each such addressee respectively

as follows:

Executive SEcretary (5)
Agricultural Labor Relaticns Board
915 Capital Mall, Third Floor '
Sacramento, California 95814

Mr. David Stirling, General Counsel (1)

Ms. Stephanie Bullock, Assistant General Counsel

Agricultural Labor Relations Board
El Centro Regional Office

319 Waterman AVenue

El Centro, California 92243

I then sealed each envelope and, with the postage thereon fully prepaid, deposited each in the

Carlsbad June 8

California, on

United Farm Workers of America (1)
AFL-CIO, Legal Department

Post Office Box 30

Keene, Californi

Delant.
PR T
:'fﬁdh'\«.. .

JUN1 Z

tates mail at

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Executed on June 8 , 19 88
- L
;‘z/zéée )7

PRDOFOFS

(gmmu)
|CE BY MAIL
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	Esther M. Torres
	After investigating charges "that were fiied in the San Diego Regional Office of the Agricultural Labor Relations Board (ALRB or Board), the General Counsel of the ALRB issued a complaint alleging that we, Ukegawa Brothers,  Inc., had violated the law.
	The Agricultural Labor Relations Act_is a law that gives you and all other farm workers in California these rights:
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