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DEQ S ON AND CERTI H CATI ON CGF REPRESENTATI VE

Followng a Petition for Certification filed by the Lhited Farm
VWrkers of Anerica, AFL-AQ (W on July 24, 1980, a representation
el ection was conducted on July 26 anong the Enpl oyer's agricul tural

enpl oyees. The official Tally of Ballots showed the follow ng results:

UFW......... ... 2115

No thion. ....... 35
Chal | enged Bal | ot s. 3
Void ........ |

Tot al 154
The Enployer tinely filed post-el ecti on objections, one of which
was set for hearing. In that objection, the Enpl oyer alleges that the
Board agent failed and refused to permt conpany observers to inspect the
bal I ot box prior toits being closed in preparation for the voting.
A hearing was hel d before I nvestigative Heari ng Examner (I HE)

Beverly Axelrod on July 21, 1981. In a decision issued on



Sept enber 27, 1981, the IHE found that, at nost, there was a technical
violation of the Hection Manual rul es because one conpany observer coul d
see only half way into the box prior toits being sealed. The | HE
recomrmended that the Enpl oyer's objection be di smssed and that the UFWbe
certified as the exclusive collective bargai ning representative of the
Enpl oyer' s agricul tural enpl oyees.

The Enployer filed tinely exceptions to the | HE Decision
and a brief in support of its exceptions.

Pursuant to Labor Code section 1146, the Agricultural Labor
Rel ations Board has delegated its authority in this case to a three-nenber
panel .

The Board has considered the record and the attached
Decision in light of the exceptions and brief, and has decided to
affirmthe |HE s rulings, findings, and conclusions, and to adopt her
reconmendat i on.

At the hearing, the evidence fell far short of proving that the
Board agent failed and refused to al |l ow the conpany observers to inspect
the bal lot box. The Enpl oyer presented evidence that one observer coul d
not see the bottomof the ballot box fromher vantage point. However,
there was no all egation or proof that that observer requested to see
further inside the box and was refused, or that she in any way expressed
any dissatisfaction or concern wth the procedure at the tine. There was
no evi dence that any of the other conpany observers were unabl e to observe
that the box was enpty prior to being sealed. There was uncontradi cted

evidence that 75 to 100 peopl e di d see the box
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enpty. As we have stated before, deviations fromthe procedures in the
ALRB H ection Manual, wthout nore, are not grounds for setting aside a
secret-bal lot representation el ection and shoul d be dismssed at the

prehearing stage. Harden Farns (Feb. 23, 1976) 2 ALRB No. 30. Had the

obj ection here been worded to reflect the actual proof presented, it woul d
have been dismssed at that, stage. Because the objection alleged what:
appeared to be a substantial issue, it was set for hearing and
unnecessarily del ayed certification for ten nonths. Accordingly, the

Enpl oyer' s objection is hereby dismssed, and we shall certify the UFWas
col l ective bargai ning representative of the Enployer's agricul tural

enpl oyees.

CERTI H CATI ON G- REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes have
been cast for the Whited FarmWrkers of Awerica, AFL-A Q and that,
pursuant to Labor CGode section 1156, the said | abor organization is the
excl usi ve representative of all agricultural enpl oyees of Driscoll Ranch,
Inc., inthe Sare of Galifornia for purposes of collective bargaining, as
defined in Labor Code section 1155.2(a), concerning enpl oyee' s wages,
hours, and wor ki ng conditions.

Dated: February 19, 1982

HERBERT A PERRY, Acting Chai rnan

JEROME R WWDE  Menber

JG-N P. MOCARTHY,  Menber
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CASE SUMVARY

Driscoll Ranch, Inc. 8 AARBMNb. 9
Case Nb. 80-RG 2-SAL

ALO DO IS ON

e obj ection was set for hearing, that the Board agent failed and
refused to permt conpany observers to inspect the ballot box prior to
its being sealed in preparation for voting. The ALOfound that there
was no msconduct and that the Board agent showed the enpty box to 75-
100 peopl e prior to sealing it. The ALOfurther found that, at nost
there was a technical violation of the Hection Manual rul es since one
conpany observer could not see the bottomof the box before it was
sealed. Snce this technical violation was not shown to have af f ect ed
free choice or the outcone of the election in any way, the ALOrecom
nended that the el ection be upheld and the URWcertifi ed.

BOARD DEAQ S ON

The Board affirnmed and adopted the recommendati ons of the ALQ

* * *

This Case Summary is furnished for information only and is net official
statenent of the case, or of the ALRB.

* * *
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In the Matter of:

DR SOOL RANCH INC, Gase No. 80-RG 2-SAL

Enpl oyer,

| NVESTI GATI VE HEAR NG

and EXAM NER DEQ Sl ON

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Petitioner.
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Aan S Gerber,
Littler, Mendel son, Fastiff & Tichy for the Enpl oyer.

Gris A Schnei der,
Legal Departnent, UPVW AFL-A Ofor the Petitioner.

DEQ S ON
STATEMENT (F THE CASE
BEVERLY AXAHRXD, Investigative Hearing Examner: This case

was heard, before ne in Salinas, Galifornia on July 21, 1981. A
petition for certification was filed by the Uhited FarmVdrkers of
Anerica, AFL-A O (hereinafter referred to as the URW, on July 24,
1980. The Agricultural Labor Rel ations Board conducted an el ection

on July 26, 1980. The tally of ballots showed the fol | ow ng

resul ts:
UFW 115
No Uhion 35
Unhresol ved Chal l enged Ballots 3
\Voi d 1

TOTAL 154

N

ak

= sep3cigat»

RECENED

(il
11

e
-

s
53
.‘-..

N

-
¥

"y

-

—
(I,

—



Driscoll Ranch, Inc. (hereinafter referred to as the Enpl oyer)

thereafter filed tinely post-el ection objections pursuant to Labor
Gode Section 1156. 3 (c),

The follow ng i ssue was set for hearing: Wether the ALRB
agents conducting the el ection failed to show conpany observers an
enpty ballot box prior to the conmencenent of voting, t her eby
placing a taint on the el ection process.

Al parties were given full opportunity to participate in
the hearing and after the close thereof, counsel for each side
filed a brief in support of its respective position.

Lpon the entire record, including ny observations of the
deneanor of the w tnesses, and after consideration of the briefs
filed by the parties, | nove the follow ng findings of fact and

concl usi ons of | aw

H ND NG G- FACT

WETHER ALRB ACENTS GONDUCTI NG THE ELECTI ON FA LED TO SHOW
QOMPANY CBSERVERS AN BWPTY BALLOT BOX PR (R TO
COMMENCEMENT GF VOTT NG AND, AS A RESLLT, CAST A TAINT UPON
THE INTERR TY GF THE HLECTI ON

A Facts

Pursuant to the aforementioned Petition for Certification, a
representative el ecti on anongst the enpl oyees of Driscoll Ranch, Inc.
was held on July 26, 1980 at the ALRB office in Salinas, Galifornia.
Law ence Alderete was the Board Agent in charge of the el ection.

Prior to the conmencenent of voting, tables were set up

outside the ALRB office for the purpose of voting. In
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the presence of some 75 to 100 conpany observers, union
representatives, workers and board staff, M. A derete showed the
ball ot box to be enpty. He then sealed it and placed it on top of

one of the tables to be used for the
el ection.

Esneral da Arista testifi edy on behal f of the Enpl oyer and

stated that she and Maria Del ores Hernandez were the conpany

observers Z/at the election. M. Arista testified that: prior to

sealing the box shut wth tape, the officer in charge placed it on the
el ection table for the participants to see. She indicated she was abl e
to see into the box but could not see the bottomof the box (TR p.
10). She testified further that she did not know whet her the ot her
conpany observer(s) or the other 75 to 100 peopl e present at this tine
were able to see into the ballot box (TR p. 19).

M. Sylvia R Qutierrez, an agent for the ALRB, was called to
testify for the UFW M. Qutierrez testified that she w tnessed the
el ection, including the disputed preel ection assenbl age of the ball ot
box. She indicated that the box was knocked-down and flat before it
was assenbled (TR pp. 30-31). She testified further that M.

A derete

v At the tine of the election, Esrneraida Arista s |last nane was
Gonzal es. The declarations and ot her docunents she signed just after
the el ection were signed "Esneral da Gnzales. " S nce that tine, she
has narried; thus, the change in her |ast nane.

4 The enpl oyer, inits brief (at p. 2), contends that there were
three conpany observers at the hearing: Esnerald; Arista, Maria

Del ores Hernandez and Catalina Qtez. Testinony by enpl oyer's sol e
wtness, Ms. Arista, however, nentioned only two such observers: M.
Arista and Ms. Hernandez (TR, p. 7).
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took the unassenbl ed box and showed it to the 75 to 100 persons
present to show themthat nothing was inside the box (TR, pp. 28,
34) and that he then assenbl ed the box and taped it shut. Lastly,
and nost inportantly, she testified that she was able to see into
the ballot box and that there were no ballots in the box prior to
the commencenent of voting (TR, pp. 28-29).

| found both w tnesses credi bl e and have no reason to
doubt the testinony of either.

| find, however, that even if M. Arista was unable to see
nore than hal fway into the unseal ed ball ot box, there is no
testinony that the ot her conpany observer(s) were simlarly unable
to viewthe inside of the box, or that the other 75 to 100 observers
fromthe union, the workers, and the ALRB staff were denied an
opportunity to see that the box was enpty. Mre inportantly, | have
no reason to doubt the un-contradicted testinony of Ms. Qutierrez
that the ballot box was, in fact, conpletely enpty prior to the
commencenent of voti ng.

B. Anal ysis and Goncl usi on

It isinportant to note at the outset that there is no
allegation that the el ection results are incorrect or inconplete, or
even that the ballot box was, in face, tanpered with. The sol e
contention advanced by the enpl oyer to set aside the results of the
election is that one of the three observers they sent to the
election is unable to verify that the ballot box was enpty. It is

araued that this casts a



taint upon the integrity of the el ection process sufficient to set
aside the el ection.

It isthe lawthat the balloting process nust be held to the
hi ghest standards possible. Were a situation exists which, fromits
very nature, casts a doubt or cloud over the integrity of the ball ot
box itself, the practice has been to set aside the el ection. (Austill

VWxed Paper Gonpany, 169 NLRB 1109; 67 LRRM 1366 (1968)). However,

the record in this case falls far short of establishing a situation
whi ch casts doubt on the integrity of the results of the el ection.
Quite the contrary, | find nothing in the record to | ead ne to any
concl usion other than that the el ection was conducted fairly and
accurately.

BEven though Ms. Arista may have been unable to see all the way
into the open ball ot box, the record is conspicuously silent as to
what the other Enpl oyer representatives were able to wtness. For
all we know they had a conpl etel y unobstructed view of the inside of
the box. Surely where it bears the burden of proof on such an
inportant natter as this, the Enpl oyer nust provide us wth nore
conpl et e tesci-nmony than we have been gi ven.

Parenthetically, it is difficult to inagine that the inside of
the box was unviewabl e to the 75 to 10C ot her observers present at
the beginning of voting. Neither wtness indicated that any of those
present voiced disquiet wth this part of the election process. It
Is difficult reinagine that 75 to 100 workers and union officials
woul d stand quietly by if they were all prevented fromseei ng whet her

or



not the ballot box was enpty.

Furthernore, we need not specul ate on such possibilities
since we have the uncontraciicted testinony of Ms. Qutierrez that
she was able to see the assenbl age of the ballot box from
beginning to end and that it was, in fact, enpty at the critical
tine in question.

Gounsel for the Enployer, in their brief, contend that it is
possible that M. A derete assenbl ed the box as M. Qutierrez
testified but that he had partially conpleted this task by the tine
Ms. Arista cane out to where the tables were assenbled. This woul d
expl ain the apparent inconsistency in the testinony of M. Arista and
Ms. Qutierrez but, nore inportantly fromthe Enpl oyer's point of view

it is argued that this woul d al so constitute a violation of the
ALRB s own Representative Case Manual _§/

Even if we were to construe every el enent of the record on
this natter in Enployer's favor, it would nerely support the inference
of atechnical violation of the el ection manual wth respect to one of

the Enployer's two or three observers. As the Board held i n Harden

Farns, 2 AARB Mb. 30:

"These . . . objections all raise purely technical allegations
of deviation fromprocedures set forth in The Manual of
Procedure . . . Hection procedures are established to set

guidelines for the ideal nethod of conducting an el ection.
Devi ations fromprocedures are not in thensel ves grounds for
setting aside the secret ballot choice of a collective

bar gai ni ng representative by enpl oyees w t hout evi dence that

& O page 52 of the manual, it states that the ballot box "wl|

consi st of a knocked-down cardboard box which will be assenbl ed in the
presence of the parties prior to the commencenent of voting."
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those deviations interfered wth enpl oyee's free choi ce
or otherw se affected the outcone of the election.”

This record is totally devoid of any evidence that the
enpl oyee's free wll was conpromised or that this election was tainted
inany way. This record wll support no conclusion other than that the

el ection was conducted fairly, and that the results are accurate.

QONCLUSI ONS F LAW

Based on the above findings of fact, anal ysis, and
conclusions | conclude that the el ection was not tainted in any
nmanner and | recommend that the results of the el ection be

certified.

DATED  Septenber 27, 1981.

- — A e e

BEVERLY AL RO, Tnvestigative
Heari ng Exam ner
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	Esmeralda Arista testified1/ on behalf of the Employer and stated that she and Maria Delores Hernandez were the company
	observers 2/at the election.  Ms. Arista testified that: prior to sealing the box shut with tape, the officer in charge placed it on the election table for the participants to see. She indicated she was able to see into the box but could not see the bott



