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DEQ S ON AND AREER

O April 24, 1981, Admnistrative Law Gficer (ALAQ Suart A
Wi n issued the attached Decision in this proceedi ng. Thereafter, the
Lhited FarmVrkers of Anerica, AFL-A O (UFWor Uhion), Respondent and
General (ounsel each tinely filed exceptions, = and the UFWand Gener al
Qounsel filed reply briefs.

Pursuant to the provisions of Labor Code section 1146, the
Agricultural Labor Relations Board (Board) has delegated its authority in
this matter to a three-nenber panel.

The Board has consi dered the record and the ALOs Decision in |ight
of the exceptions and briefs and has decided to affirmthe rulings, findings,
and concl usions of the ALQ as nodified herein, and to adopt his recommended

Qder, wth nodifications.

1/I NJ.R Norton Gonpany (Qct. 13, 1982) 8 ALRB No. 76, we denied a UFW
notion to consolidate that natter wth the instant matter. In its exceptions
brief herein, the UFWrequests that this natter be consolidated wth Case Nos.
79-(E73-EC et a. (8 ARB No. 76) and Case Nos. 80-CE16-EC et al. W
decline to consolidate the three matters, as we find that consolidation woul d
not effectuate the purposes of the Act.



W affirmthe ALOs conclusions that the work stoppage of Mria
Sagrario Perez’ crewon My 9, 1980, did not constitute protected concerted
activity, and that Respondent did not violate Labor Code section 1153(a) by
di scharging the Perez crew nenbers. V¢ also affirmthe ALOs concl usi on t hat
Respondent did not discrimnatorily di scharge Jose Arador on June 6, 1980.
Failure to Recall or Rehire Marcelino Quintero and Pabl o Quintero

V¢ find that General Gounsel did not establish a prina faci e case
that Respondent discrimnatorily failed to recall Mrcelino Quntero and Pabl o
Quintero for the-1980 Salinas harvest. Their foreman, Pedro Juarez, had
custonarily visited Pablo's house in Mexicali to tell themwhen each season
was starting. On occasions when he did not find themat hone, he gave them
such infornmation at one of the workers' gathering places in Cal exi co or
Mexicali. In April 1980, Juarez distributed his crew s paychecks fromAri zona
at the usual gathering places, and tol d the enpl oyees when the Sal i nas work
woul d begin. As the Quinteros were not present to pick up their checks on that
occasion, they did not |learn of the starting date of the Salinas harvest until
after work had begun.

Juarez apparent!|y abandoned his practice of personally tel ephoni ng
or visiting enployees to notify themof harvest starting dates as a neans of
keepi ng the 1979 Sal i nas work stoppage participants out of his 1980 Sal i nas
crew However, we find no causal connection between the concerted activities
of the work stoppage participants and Respondent’'s failure to recall the

Quinteros. Further, General Gounsel did not show a causal
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connection between the union activities of Mrcelino Qintero or his
father Juan Quintero and the failure to recall Mrcelino and Pabl o.

VW hereby reverse the ALOs finding that Respondent coomtted an
unal | eged viol ation of Labor Gode section 1153(c) and (a) by a discrimnatory
failure torehire (rather than recall) the Qinteros. Wen the two workers
arrived one or two days late in Salinas, Juarez told themthe crewwas full.
Several wtnesses testified that Respondent had a three-day "grace period" for
wor kers who had communi cated their interest in working. However, the evidence
did not showthat other workers were hired instead of the Qinteros on the day
they arrived, and there is no evidence that Respondent had a practice of
permtting forner enpl oyees to replace new hires under the three-day rule.

Failure to Rehire Guadal upe Martinez

Quadal upe Martinez was one of the workers in Maria
Sagrario Perez’ crew who was di scharged for stopping work in protest of Perez’
termnation of My 9, 1980. Mrtinez testified that sonetine i n Sept enber
1980, she was deni ed reenpl oynent by a new forenan, Juan Gonzal es | gnaci o.
A though the ALO correctly concluded that the Perez crew s protest was
unprotected activity, he found that renarks nade by Respondent's attorney
during his opening statenent constituted a condonation of the crews activity,
and concl uded that Mirtinez participation in the "condoned" activity caused
foreman Ignacio to deny her rehire. V@ reject the ALOs treatnent of counsel's
openi ng statenent as evidence, and we hereby reverse his finding of an

unal | eged section 1153(a)
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violation in Respondent's denial of reenpl oynent to Marti nez.

D scharge of Juan Quintero

W affirmthe ALOs concl usion that Respondent discrimnatorily
di scharged Juan Quintero on My 28, 1980; in viol ation of Labor Code section
1153(c) and (a). Athough the ALOdid not cite Wight Line, Inc. (1980) 251

NLRB 1083 [105 LRRM 1169] in his Decision, we find that he applied the correct
Wight Line analysis in determning that Quiintero woul d not have been

di scharged but for his union activity and other protected concerted
activities.

Failure to Rehire Wrk S oppage Participants for the 1980 Sal i nas Harvest

In late August 1979, Respondent's Salinas harvesting enpl oyees
began a series of intermttent work stoppages wth the purpose of convincing
their enpl oyer to cormence col | ective bargai ning. The stoppages, whi ch ranged
inlength fromtwo hours to full days, were organi zed by the ground crews,
whose nenbers of t en encouraged enpl oyees in the wap nachine crews to join
their protest.

Respondent deci ded to repl ace the protesting crews on Sept enber
14, 1979. However, Respondent all owed the repl aced workers to return to work
upon their signing a docunent in which they promsed to followtheir
supervi sors' orders and not to stop working unless told to do so. Mst of the
wor kers signed the docunent and returned to work to finish the harvest.

General (ounsel alleged that in the spring of 1980 Respondent
discrimnatorily failed to rehire for its Salinas harvest all of the 1979

wor k st oppage partici pants who had si gned
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the af orenenti oned docunent. In support of that allegation, General
Qounsel presented the testinony of 26 workers who signed the docunent and
were unabl e to obtain work wth Respondent fromthe fall of 1979 through
the spring of 1980.

Many enpl oyees testified that for several years they had fol | owed
Respondent' s harvesting circuit fromthe Inperial Valley to B ythe, Arizona
(Marana), Salinas, New Mexico (Hatch), then back to Arizona, B ythe and the
Inperial Valley. A the end of a particular harvest, workers were invited by
their foreman or foreworman to continue working at the next harvest |ocati on.
Sone of the workers received tel ephone calls or personal visits at their hones
to | et themknow when the next harvest season was schedul ed to begin. Ghers
were notified by agents of Respondent at one of their custonary gathering
places in Cal exico or Mexicali.

The 26 docunent signers testified that after the 1979 Salinas
season, they experienced nunerous difficulties in obtaining reenpl oynent with
Respondent from Cct ober 1979 through spring 1980.

For instance, enpl oyee Ranon D az testified that after the 1979
Sal i nas season ended, he was unable to | earn fromforenan Pedro Juarez or
supervi sor A daberto Pena when the New Mexi co harvest would start. In
previous years, Juarez visited Daz’ house in Mxicali to tell hi mwhen the
New Mexi co season woul d begin, but in 1979, Juarez failed to do so. Wen D az
| ocated Juarez at a gas station in CGalexico, Juarez told Daz that he was not
going to promse himwork, and that he had orders from harvesting supervi sor
Gel estino Nunez not to give work to any of the Salinas troubl enakers,

Rosendo Ros CGasillas worked in Salinas i n 1979 under
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forenan Pedro Hores. nh the |ast day of the season, he asked Hores for work
in New Mexi co and was told there was no guarantee that Hores hinsel f was
going there. About ten days later, Hores delivered Casillas paycheck to him
at his house and told Gasillas that he did not know anythi ng about the
prospects for work in New Mexico. GCasillas |ater asked assistant forenan

Abel ardo Vel asquez for work in Bythe and was told that there were orders not
to hire any workers who had participated in the Salinas work stoppages.
Casillas was unable to obtain work fromHores in the Inperial Valley. Two or
three weeks before the 1980 Salinas season started, he asked Hores for work
and was told to | eave his tel ephone nunber; he did so, but Hores did not
thereafter tel ephone him

Q her enpl oyees were told by assistant forenen Abel Luna and
Abel ardo Vel asquez and forenen Juarez and Hores that there were conpany
orders not to rehire any of the workers who had taken part in the work
stoppages. Sone of the workers, after applying unsuccessfully at several
harvest |ocations, becanme di scouraged and did not thereafter apply for work in
Slinas. Qhers talked to fell ow workers who had been rej ected, and deci ded
that it would be futile to nake further applications.

Respondent asserts that it had no recall or seniority system and
the testinony of supervisors and workers indicated that Respondent had no
formal seniority system However, many w tnesses, including sone of
Respondent's, testified that there was an informal systemof giving hiring
preference to forner enpl oyees. At the end of a particul ar harvest season,

workers woul d be invited by their
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forenen to work at the next harvest |ocation. A three-day grace period was
given to workers who were unable to arrive on tine, provided they notified
their forenen that they would be late. Forenen often tel ephoned or visited
workers at their hones to | et themknow when the harvest was to begin.
Respondent honored | ong-termenpl oyees at its annual awards dinner. Admtted
i nto evidence was a not ebook kept by forenman Pedro Juarez in which, at
Respondent ' s request, he kept a list of workers' names wth their enpl oyee
nunbers and dates of hire.

Respondent argues that many of the 1979 Salinas workers were not
rehired in 1980 because they applied | ate when no jobs were available. As the
ALO observed, there was no record of the workers having previously applied
bel atedly, and the evi dence suggested that Respondent's agents deliberately
w thhel d i nformati on about harvest starting tines, and gave fal se infornation,
to ensure that the Salinas work stoppage participants did not show up on tine
for other harvests after the 1979 Salinas season. V¢ affirmthe ALOs finding
that Respondent abandoned its previous seniority and recall hiring practices
| ong enough to excl ude the activist enpl oyees fromthe New Mexi co, yt he and
Inperial Valley harvests, and then conveniently reinstituted its practice of
inviting crews (by that tine filled wth new hires) to foll ow the harvest
circuit.

Respondent contends that rmany of the 1979 Salinas workers did not
obtain jobs in 1980 because their forenmen no | onger worked for the conpany.
However, nost of the 26 w tnesses described the hiring practices of forenen

Pedro Juarez and Pedro Hores and
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forewonen Maria Perez and Sara Favila, all of whomhired workers in both the
1979 and 1980 Salinas harvests. Furthernore, the enpl oyees al so encount ered
discrimnatory treatnent fromRespondent's supervisors, such as Al daberto Pena
and Cel estino Nunez, as well as fromforenen, when seeki ng reenpl oynent.
Respondent argues that the work stoppage activity in which the
enpl oyees engaged at Salinas was not a protected concerted activity under the
Agricultural Labor Relations Act (Act), because the enpl oyees' conduct
seriously interfered wth Respondent's operation of its business. National
Labor Rel ations Board (NLRB) deci sions have upheld the right of enployers to
di scharge enpl oyees who di srupt the enpl oyer's busi ness by engaging in

partial, intermttent or recurrent work stoppages. (NLRBv. B ades Mg. Gorp.

(8th dr. 1965) 344 F.2d 998 [59 LRRM2210].) Ve find it unnecessary to
deci de whet her the work stoppages were protected or unprotected activity,
because Respondent's subsequent reinstatenent of the work stoppage
partici pants on Septenber 17 and 18, 1979, constituted a condonation of the
activity.
After a condonation the enpl oyer nay not rely upon prior unprotected
activities of enpl oyees to deny reinstatenent to, or otherw se
di scri mnat e agai nst them

(NNRBv. E A Laboratories (2nd dr. 1951) 188 F. 2d 885 [ 28 LRRVI 2043],
cert. den. 342 US 871 [29 LRRM 2022].)

Al of the work stoppage participants who signed the agreenent to
obey their forenen's orders were reinstated (or offered reinstatenent) to
their jobs. By reinstating the workers, Respondent clearly denonstrated its
wllingness to forgive the al |l eged msconduct, "w pe the slate clean,” and
resune an enpl oynent relationship wth the enpl oyees. Thus, those enpl oyees

who
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signed the agreenent and returned to work in the 1979 Salinas harvest were
entitled to the protection of the condonation doctrine, and Respondent coul d
not rely on the forner alleged msconduct to discharge, refuse to rehire, or

ot herw se di scrimnate agai nst the enpl oyees. 4 (NLRB v. Golonial Press, Inc.

(8th dr. 1975) 509 F.2d 850 [ 38 LRRVI 2337]; (onfectionery and Tobacco Drivers

and Vdrehousenen's Lhion v. NLRB (2nd dr. 1963) 312 F. 2d 108 [52 LRRM 2163];

NRBv. E A Llaboratories (2nd dr. 1951) 188 F. 2d 885 [ 28 LRRVI 2043] .)

V¢ find that General Gounsel nmade a prina facie show ng that
Respondent discrimnatorily failed and refused to rehire the 1979 work
stoppage participants for the 1980 Salinas harvest. V¢ also find that
Respondent ' s asserted busi ness justifications for not rehiring the
discrimnatees are pretextual. In naking our findings, we do not rely on the
testinony of Maria Sagrario Perez. \W agree with the ALOthat Perez

satisfactorily explained her prior perjured testinony inJ. R Norton Gonpany,

supra, 8 ALRB No. 76, but that General Gounsel nade a strong prina facie case
even in the absence of Perez' testinony.

Generally, to establish a prina facie case of discrimnatory
failure or refusal to rehire, General (ounsel nust prove that the
di scrimnatee made a proper application at a tinme when work was avail abl e,
that the enployer's policy was to rehire forner enpl oyees, and that the

enpl oyer's failure or refusal to rehire

£\ note that inJ. R Norton Gonpany (Cct. 13, 1982) 8 ALRB Nb. 76,
Respondent did not except to the ALOs finding that Respondent had condoned
the conduct of the work stoppage participants by all ow ng the repl aced
enpl oyees to return to work.
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was based on the enpl oyee's union activity or other protected concerted

activity. (Merde Produce Gonpany (Sept. 10, 1981) 7 ALRB No. 27.) However,

where an enpl oyer has nmade clear its discrimnatory policy not to rehire a
particul ar group of persons (such as union nenbers or strikers), each nenber
of the group need not undertake the futile gesture of offering in person to

return to work. (NLRBv. Park Edge Sheridan Meats, Inc. (2nd dr. 1963) 323

F.2d 956 [54 LRRVI2411], citing NNRBv. Valley De Gast Gorp. (6th dr. 1962)

303 F.2d 64 [50 LRRVI2281] and NLRB v. Lummus Qo. (5th dr. 1954) 210 F.2d 377

[ 33 LRRVI 2513] .)
Thus, in NNRBv. Valley De CGast Gorp., supra, 303 F.2d 64, during

the course of a strike sone of the enployer's officials told strikers on the
picket lines that they would not get their jobs back. After the strike ended,
only six or seven of the enpl oyees made unconditional application for

rei nstatenent. However, the court found that statenents by Valley officials
that returning strikers would not be reinstated, as well as the conpany's
rejection of the six or seven specific applications, constituted substanti al
evi dence fromwhich the national board could infer that it woul d have been
equal ly futile for the other enpl oyees to apply personally for reinstatenent.
The court thus upheld the NLRB's order directing the enpl oyer to reinstate all
seventy-one striking enpl oyees w th backpay.

In Rasecki Aircraft Gorp. (3rd dr. 1960) 280 F. 2d 575 [46 LRRV

2469] the enpl oyer, after buying a Del anare plant fromanot her corporation,
| ocked the plant doors to prevent application for enpl oynent by the seller's

forner enpl oyees, who had been
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invol ved in union activities. P asecki contended that its unfair |abor
practices, if any, were cured by its subsequent |letter to the forner enpl oyees
inviting themto apply at Phil adel phia for enpl oynent. The appeal s court
affirmed the NNRB s finding that the forner enpl oyees were justified by
P asecki's | ockout actions in concluding that their union affiliation woul d
prevent Piasecki fromhiring them and that the trip to Phil adel phia woul d be
afutility. Thus, despite the failure of the forner enpl oyees to nake act ual
application for hire, the national board s finding of discrimnatory denial of
enpl oynent to the uni on nenbers was uphel d.

An NLRA case involving circunstances strikingly simlar to those in

the instant case is NLRB v. Nevada Gonsol i dated Gopper Gorp. (1942) 316 U S

105 [10 LRRM 607J, cited in International Brotherhood of Teansters v. U S

(1977) 431 US 324. In that case, the respondent's general manager had

conpi led a list of forner uni on nenber enpl oyees who were not to be rehired
upon the reopeni ng of the respondent’'s mne and mll. The US Suprene Court
upheld the NLRB's finding that the respondent’'s refusal to hire a uni on nenber
listed on the "bl acklist” was discrimnatory, although he applied for work
only to the forenan and not to the superintendent who did the hiring, where
the foreman told hi mthat union nen were not being hired and that it was

usel ess for themto apply. The court al so upheld the Board' s finding of
discrimnatory failure to rehire four union nenbers on the enpl oyer's |ist who
failed to make any application for rehire after bei ng advi sed by ot her forner

enpl oyees that it was usel ess for union nenbers to apply for work.
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The NLRA cases cited by our dissenting/ concurring coll eague do not
support his contention that the circunstances herein do not justify a finding
of discrimnation agai nst nany of the work stoppage participants who failed to
nake actual application for work because of a reasonabl e belief that

application would be futile. For exanple, the court in NLRB v. Anchor Rone

MIls (5th dr. 1956) 228 F.2d 775 [37 LRRM 2367] agreed wth the general
premse that where forner strikers applied for jobs at a tine when no
vacanci es existed, and it was apparent fromthe enpl oyer's di scri mnatory
hiring policy that further application for enpl oynent woul d be futile, the
applicants were not required to go through the usel ess procedure of reapplying
when jobs were actual ly available in order to establish that they were victins
of the discrimnatory hiring policy. However, the court went on to say that
because the board' s order was predicated upon its specific findings that each
of the applicants had nade a personal, unqualified application (and that a
nonstri ker was hired in preference to each applicant), the board order coul d
be upheld only insofar as the record supported those specific findings. The
court did not (as Menber MCarthy's opinion herein inplies) suggest that in
every case alleging a discrimnatory hiring policy, an applicant nust show
personal application at a tine when work was available, and the hiring of
anot her person in place of the applicant; rather, the court was sinply
requiring that the board' s specific findings be supported by the evi dence.
Several NLRA cases are cited by our coll eague as authority that a

finding of anti-union aninus alone is not sufficient for
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finding an unfair |abor practice. Ve agree. However, we find that
Respondent ' s di scrimnatory conduct in denying reenpl oynent to work stoppage
partici pants consisted not only in specifically denying rehire to applicants
who asked for work, but al so in discouraging application through statenents
nade by forenen, forewonen, and supervisors to forner enpl oyees.

V¢ believe that the evidence in the instant case is as strong as

that in Valley De Gast, supra, 303 F.2d 64, and Nevada Gonsol i dat ed Gopper,

supra, 316 US 105, in show ng that nany of the work stoppage participants
failed to reapply for work because of a reasonable belief that such
application would be futile. Sone of the workers did not apply in Salinas in
1980 because they had al ready been refused enpl oynent in earlier harvests
(such as New Mexi co, ythe, and the Inperial Valley) by forenen, forewonen,
and supervisors who told themthat there were conpany orders not to hire any
of the participants of the 1979 Salinas work stoppages. Qhers did not apply
in Salinas in 1980 because they had tal ked to ot her docunent signers who had
been deni ed work and had been tol d of Respondent’'s intention not to rehire
nenbers of the group.

In Kawano, Inc. (Dec. 26, 1978) 4 ALRB No. 104, enforced Kawano,

Inc. v. ALRB (1980) 106 Cal . App.3d 937, this Board hel d that where an

enpl oyer's discrimnation is directed not at individuals but at a group, it is
not required that discrimnation be proved as to each individual discrimnatee
but only that he or she is a nenber of the group which the enpl oyer

discrimnatorily treated. In Kawano, Inc., we cited Internati onal Brotherhood

of

LETTHETTEETTTT ]
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Teansters v. US, supra, 431 US 324,- for the holding that even when

nonappl i cants are relieved of the burden of proving proper application, each
nust still showthat he or she woul d have applied but for the enpl oyer's
discrimnatory policy. Ve noted that the Suprene Gourt suggested this

requi renent mght be net by "evidence of an enpl oyee's informal inquiry,

expression of interest, or even unexpressed desire. ..." (Kawano, Inc. ,

supra, p. 5 fn. 4, citing International Brotherhood of Teansters v. US ,

supra, at p. 372..)
V¢ find, as we found in J. R Norton Gonpany, supra, 8 ALRB No. 76,

that Respondent discrimnated agai nst the Salinas work stoppage parti ci pants
as a group. Mny of General Gounsel's witnesses testified that Respondent's
anti-union aninus and di scrimnatory conduct were directed at the work
stoppage participants as a group. For exanpl e, assistant crew forenan Abel
Luna tol d enpl oyee Manuel Vasquez that Respondent was not hiring "agitators”
who had participated in the work stoppages, and several enpl oyees testified
that forenman Pedro Juarez and assistant forenan Raul Ramirez stated that they
had "orders fromabove" not to rehire the Salinas strikers.

Respondent contends that a finding of group discrimnation is

I nappropri ate where sone of the group nenbers were rehired.

I A though International Brotherhood of Teansters v. US is a case arising
under Title M1 of the Avil Rghts Act of 1964, it cites several N_RA cases
as authority for its assertion that failure to submt a futile application
does not bar a finding that a person was discrimnatorily denied enpl oynent.
The court notes that the NNRAis the nodel for Title MI's renedi al
provisions. (International Brotherhood of Teansters v. US, supra, at p.
366. )
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In support of its contention, Respondent submtted payrol| records purporting
to show that 70 workers who worked during the period of the stoppages were
rehired sonetine after the 1979 Salinas harvest, V& note that we have al ready

found in J. R Norton Gonpany, supra, 8 ALRB Nb. 76, that Respondent

di scrimnated agai nst the work stoppage participants by failing to rehire them
in New Mexi co, Arizona, Blythe and the Inperial Valley foll ow ng the 1979
Slinas harvest. The conplaint herein all eges Respondent' s di scrimnatory
failure to rehire the work stoppage participants only in the 1980 Sal i nas
harvest. Respondent did not produce payroll records for the 1980 Sali nas
harvest, nor any other evidence show ng that any of the workers were rehired
in Salinas in 1980. O the 26 workers who testified, none was able to obtain
enpl oynent w th Respondent for the 1980 Salinas harvest. N.RB deci si ons
finding group discrimnation have not required a show ng of conpl ete excl usi on

of the group fromthe work force. (N.LRBv. Shedd-Brown Mg. Go. (7th dr.

1954) 213 F. 2d 163 [34 LRRVI 2278]; Borg-Vérner (ontrol s (1960) 128 NLRB 1035

[46 LRRM 1459].) Ve conclude that there is anpl e evi dence to show t hat
Respondent di scri mnat ed agai nst the 1979 work stoppage participants as a
gr oup.

In accordance wth our DecisioninJ. R Norton Gonpany, supra, 8

ALRB No. 76, we find that the group of discrimnatees includes those workers
who participated in the work stoppages and/ or signed the docunent agreei ng not
to engage in further work stoppages, and who either (1) testified at the
hearing that they applied for and were available for work, or that their

failure to apply for work was based on a reasonabl e belief that such
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application would be futile; or (2) are persons who, according to credible
testinony of others, applied for and were available for work or failed to
appl y because of a reasonabl e belief that application would be futile.

The ALOfound that the 28 enpl oyees |isted in Exhibit A attached
to his Decision denonstrated, either through their ow testinony or the
testinony of others, that they were avail able for work in Respondent's 1980
Slinas harvest and either applied for work in that harvest or woul d have
applied but for Respondent's discrimnatory practices which caused themto
bel i eve their application would be futile.

W affirmthe ALOs findings regarding the 28 workers, but find
additional |y that three other workers shoul d be included in the group of
di scrimnatees. Eduardo Gonez and Jose Al onzo were not included in the ALOs
list although they and Ernesto Montiel were di scharged after working one day
in New Mexi co by Pedro Juarez who said he had "orders fromabove" not to |et
themwork. Montiel was the only one of the three who later tried to obtain
work in the 1980 Salinas harvest, but Gonez' and Alonzo's failure to apply
shoul d be excused by Juarez’ statenent, which clearly suggested that any such
application would be futile. Athird worker, Bal donero Jinenez, went wth his
son Francisco Jinenez to the Salinas |abor canp in spring 1980 where Pedro
Juarez refused to hire them Bal donero, who was omtted fromthe ALOs Iist,
clearly should be included as a discrimnatee. Thus, we concl ude t hat
Respondent vi ol ated section 1153 (c) and (a) of the Act by failing and

refusing to rehire the followng 31 enpl oyees for its 1980
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Salinas harvest inretaliation for their participation in union activities

and the 1979 Salinas work st oppages:

Carlos Aguirre

Jose Al onzo

Quadal upe Berl anga
M nerva Cabrera

Jose R Ganmarillo
Magdal ena Car doza
Rosendo R os GCasil | as
Jame Cadillo

Hisa M Qovarrubias
O ego De La Fuente
Ranon DO az

Jose Fari as

Mrria Garcia

Mrtha Garci a

Eduar do Gonez

Arturo Hoyos

Bal doner o Ji nenez
Franci sco Ji nenez
F i non Lozano
Ant oni o Mal donado
Eduar do Mel goza
Miri a Estel a Mendoza
Ladi sl ao M randa
B nesto Monti el
Pedro Naranjo
Juan Reyna

Agusti n Rol dan
Jose Rubi o

Fer nando Sal dana
Manuel R Vasquez
Jose M | | asenor

VW shall followour usual customof deferring to the conpliance

stage of our proceedings the determnation as to the day on whi ch each of the

above- | i sted enpl oyees woul d have been hired absent Respondent's

discrimnatory conduct. (J. R Norton Gonpany, supra, 8 ALRB No. 76; Kawano,

Inc., supra, 4 ALRB No. 104.) Thus, the backpay period for each enpl oyee w ||

run fromthe date on which he or she woul d have been hired for work in the

1980 Salinas harvest (absent the Respondent’s discrimnation) and continue up

to the date on whi ch Respondent communi cates a bona fide offer of

reinstatenent to the enpl oyee.

As inJ. R Norton Gonpany, supra, 8 ALRB No. 76 and Kawano, Inc.,

supra, 4 ALRB No. 104, we shall apply the rebuttabl e presunpti on that each

di scri mnat ee woul d have worked the sane nunber of hours after the

discrimnatory refusal to rehire as he or she did in the year preceding the

discrimnation. Thus, if a discrimnatee previously worked i n New Mexi co,

Arizona, B ythe, and
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the Inperial Valley as well as in Salinas, there is a rebuttabl e presunption
that the enpl oyee woul d have worked the sane harvests after the 1980 Sal i nas
season absent the Respondent's discrimnation. The burden is on Respondent to
show dimnution of its backpay liability based on factors unconnected to the
di scri mnation.

(Kawano/ Inc., supra.)

Failure to Bargai n and Surface Bargai ni ng

The WFWwas certified as the excl usive col | ective bargai ni ng
representati ve of Respondent's "Northern" unit agricultural enpl oyees on
Novenber 24, 1975. F ve negotiating sessions were held in 1976, four in 1977,
and only one in 1978.

In August 1979, after the Salinas work stoppages began, WW
negoti ator Marion Seeg requested bargaining, and the parties net on August
28. A the neeting, Respondent's negotiator, R chard Thornton, offered a
| engthy witten proposal based upon a proposal nade to the UFWin the
I ndust ryw de negotiations (in which Respondent was not participating) in June
1979. Thornton al so proposed an interi mwage increase subject to future
negot i ati on. 4 The Lhion responded that it wshed to bargain for a full
econom c package, not just wages. A the end of the neeting, the IFWsaid it
needed tine to reviewthe proposal and woul d contact Respondent w thin one or
two weeks.

O Septenber 5, 1979, Respondent sent the Lhion a nail-gram

regarding its interi mwage proposal. The follow ng day, the

i/In J. R Norton Gonpany, supra, 8 ALRB No. 76, we hel d t hat
ingranting this unilateral wage increase, effective for the week Septenber 4
through Septenber 10, 1979, Respondent viol ated section 1153(e) and (a) of the
Act .
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Lhion sent the conpany a rejection of the wage offer and asked for a neeting
the next day (Septenber 7), but Respondent was unable to neet until Septenber
12.

At the Septenber 12 neeting, the UFWproposed as "a fully
negot i abl e bargai ni ng position" the UAWs industryw de proposal of June 8,
1979, to be applied to all of Respondent's operations in and out of
Galifornia, wth retroactivity to January 1, 1979. As an alternative
proposal, the Lhion offered the contract reached at Sun Harvest a few days
previously (wth mnor or "local" issues negotiable), applicable to all the
conpany' s operations and retroactive to January 1, 1979. Respondent requested
the UFWproposals in witing, but Seeg responded that Thornton al ready had
the proposal s in witing because he was at the industryw de bargai ning tabl e.
Thornton replied that Respondent woul d need tine to review the docunents and
woul d contact the Lhion when it was ready to respond.

In February 1980, at a "Southern" unit bargai ni ng session, UW
negotiator Ann Smth nentioned to Respondent's attorney Charles Soll that the
conpany had never responded to the Lhion's proposal for both the Northern and
Southern units. Stoll replied that he represented Respondent only for the
Southern unit, and that any request for infornation about the Northern unit
shoul d be addressed to R chard Thornton. |In March 1980, Ann Smth was
assigned by the UFWto bargain for the Northern unit. On March 7, Thornton
sent a letter rejecting the UFWs Septenber 12, 1979, proposal s, renew ng
Respondent ' s August 28, 1979, proposal, and requesting a neeting. Smth's

reply of March 14 reiterated the Lhion's request for joint
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Nort h-Sout h bargai ning units sessions, but Thornton's response of April 3
conveyed a willingness to neet regarding the Northern unit only.

Qn April 18, 1980, Smth and Thornton were both at a neeting
i nvol ving enpl oyers other than Norton. As they wal ked out together, Smth
reguest ed that Thornton present to Respondent a new Lhion proposal: a
settlenent on the terns of the Sun Harvest contract for the Northern unit
only. Thornton said he woul d di scuss the proposal wth Respondent. About My
21, Smth tel ephoned Thornton to ascertain the conpany' s response to her Apri
18 proposal . Thornton suggested they neet, and a neeting was set for June 4.

At the June 4 neeting, Smth asked for a response to the UFWs
proposal of April 18. Wen conpany representatives said they had not heard
about the proposal, Smth explained it and said she had expected it to be
passed on to Respondent by Thornton. The conpany representatives caucused
and then responded that the Sun Harvest contract was not acceptabl e, and that
they wanted to continue bargaining. The UFWindicated that it woul d submt a
conpl ete proposal in witing.

Because of the parties' scheduling conflicts, the next neeting was
not held until July 9, 1980. 1 July 1, Respondent had sent the Lhion a
| etter proposing interimwage i ncreases and changes in the health and vacation
benefits. A the July 9 neeting, the UPWsubmtted a | engthy witten proposal
and again stated its opposition to any interi mwage increase, saying it w shed
to bargain and reach a contract on all issues. The Uhion suggested the

conpany coul d
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renmai n conpetitive by agreeing to pay the eventual | y agreed upon wage rate
retroactively to July 15, 1980.

The WFWproposal included a $6.25 per hour basic wage rate, the
Robert F. Kennedy Medical P an (RFK A an), and | anguage regardi ng uni on
security, hiring, seniority, grievances, and access. The conpany requested
further informati on only about the RFK Al an. Respondent said it woul d revi ew
the proposal and get back to the UFW Smth wanted to set a neeting for the
near future, and even suggested the parties neet around-the-clock in view of
Respondent ' s concern about conpetitors' wage increases. However, Thornton
said he was too busy wth other negotiations to set any further neeting dates.

h July 18, Smth tried to contact Thornton to determne the status
of the UFWproposal. Thornton returned her call on the 21st, said he did not
know what progress had been nade and that he woul d get back to her. In the
neantine, on July 19, the conpany notified the Uhion that it had i ncreased
wages effective July 15. On July 24, Thornton called Smth and sai d he was
unabl e to neet until August 6.

At the August 6, 1980 neeting, Respondent presented a witten
proposal which was | ess favorable to the Lhion in nany respects than the
conpany' s August 28, 1979, proposal had been: the new proposal provided for
shorter rest breaks, elimnated extension of the contract to workers added
through later ALRB certifications, provided for submssion of dues on a
nonthly rather than weekly basis, provided for workers to cross picket |ines

in certain situations, and gave | ess favorabl e vacation benefits. The Uhion
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caucused, returned to indicate agreenent on eleven articles, and nodified its
own wage proposal by a reduction of five cents per hour. The parties still
differed on nmany issues. The conpany decided to review the proposal s and
respond at the next neeting.

Smth suggested neeting on August 8, but Thornton was not avail abl e
to neet until August 14. The neeting was set for the 14th/ but was cancell ed
by Thornton because of schedul i ng probl ens and reset for the 18th. Thornton
subsequent |y cancel l ed the August 18 neeting and reset it for the 26th. In
the neantine, on August 8, Respondent notified the Lhion that it had
i npl enented its proposed changes in the health and vacation pl ans.

At the neeting on August 26, 1980, Respondent proposed wage and
pensi on pl an changes in response to the UPAs August 6 count er proposal .
Thornton asked Smth for printed panphl ets on the RFK P an, and Smth replied
that the panphl ets woul d be provi ded as soon as they were printed. Another
neeting was set for Septenber 3.

At the Septenber 3 neeting, Thornton said the conpany had been busy
since August 26, and had not had tine to consider the Lhion's proposal. The
conpany had no changes to nake in its proposal. Thornton requested
I nformati on about the Martin Luther King Fund (MK Fund). Smth questioned
Respondent' s need for this information, since the conpany in its August 28,
1979, proposal had agreed to nake contributions to the fund. The Uhi on
caucused and returned w th sone changes in its proposal. The next neeting was
set for Septenber 17, although the UFWrequested an earlier date.

Wen the parties net on Septenber 17, Thornton agai n asked for

information on the MK Fund. Smth said she had tried to
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get the information, and woul d nake it avail abl e to Respondent as soon as she
received it. At the end of the neeting the UFWasked the conpany to reviewits
positions. The conpany said that upon receiving the MK Fund information it
woul d contact the Lhion regarding further neetings. There is no record of any
subsequent neeti ngs.

General ounsel al |l eged that Respondent has engaged in bad faith
bar gai ni ng si nce Septenber 12, 1979, by failing to respond to URWproposal s,
failing to neet in bargai ning sessions, and engagi ng i n surface bargai ni ng.
Respondent has denied any violation of the Act and al |l eges bad faith on the
part of the Uhion.

The duty to bargain in good faith requires an active participation
In deliberations so as to indicate a present intention to find the basis of

agreenent. (NLRBv. Montgonery Vérd & Go. (9th dr. 1943) 133 F. 2d 676 [12

LRRM 508].) The nere neeting of an enpl oyer wth the enpl oyees'
representative i s not enough.

... [Plarties are obligated to apply as great a degree

of diligence and pronptness in arrangi ng and conducti ng
their collective bargai ning negotiations as they display
I n other business affairs of inportance.

(A H Belo Gorporation (WAATV) v. NLRB (1968)

170 NLRB 1558, 1565 [69 LRRVI 1239], nodified, (5th dr.

1969) 411 F. 2d 959.)

To show good faith, the parties do not have to reach agreenent, but

nust nake a sincere effort to resolve their differences. (0. P. Mirphy (Ct.

26, 1979) 5 ARB No. 63.) A party's intent, that is, its good or bad faith,

is to be ascertained fromthe totality of its conduct. (0. P. Mirphy, supra,

p. 4, citing NLRB cases.)
At the end of the Septenber 12, 1979, neeting, Respondent
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agreed to respond to the UPWs two alternative proposals. However, the
conpany's failure to respond until March 7, 1980, resulted in a delay of
nearly six nonths. Respondent suggested that negotiations usually did not
continue after the Salinas harvest season, but there were significant
differences in the 1979 situation: Thornton had specifically promsed a
response; the suggestion that Thornton was waiting for a copy of the Sun
Harvest contract is contradicted by his know edge of the contract from ot her
negoti ati ons; the urgency of reaching an agreenent was apparent fromthe work
stoppage activity; and Thornton's | ate response was nail ed precisely on the
date that Respondent was served wth General (ounsel's charge of bad faith
failure to bargain.

Further del ay was caused by Thornton's failure to convey the April
18, 1980, change in the UPWs position to the conpany after his conversation
wth Aon Smth. Thus, six weeks el apsed until the June 4 neeting, and the
conpany was not prepared at that neeting to respond to the April 18 proposal .
Del ays between June 4 and July 9, 1980, were apparentl|y caused by both
parties. However, after July 9, although Respondent clained it was anxious to
reach agreenent on an interimwage increase by July 15, it rejected around-
the-cl ock negotiations and was unable to neet until August 6 due to Thornton's
busy schedul e.

Wii | e Respondent was not responsi ble for all the del ays, nost of
the del ays are attributable toit. |In several instances the |ack of progress
on issues was caused by the conpany comng to neetings unprepared, that is,

W t hout havi ng considered the Lhion's previous proposals. The |ong periods of

ti ne between the conpany's
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responses, its reluctance to set neeting dates, and its | ack of preparedness
at neetings, all suggest that Respondent was | ess than eager to reach a
negot i at ed agreenent.

Respondent ' s August 6, 1980, proposal was in nany respects |ess
acceptabl e to the UFWthan the conpany' s August 28, 1979, proposal. Wile the
| at er proposal does not in itself evidence bad faith, we do find bad faith in
Respondent's failure to explain why it had submtted a proposal that was |ess
advant ageous to the Uhion than the earlier proposal. Good faith bargai ning at
| east required an expl anation of the Respondent's rational e for the changes.

Respondent obj ected to the UFWs proposed uni on security cl ause
because it feared the "potential for abuse" in giving the Lhion sol e
discretion for determning a worker's good standing wth the Lhion. In
I sol ation, the conpany's position mght nerely reflect a bargai ning strategem
However, in view of Respondent's overal |l bargai ning conduct, we find that its
position on the proposed union security clause indicates bad faith, because it
denonstrates a failure to accept the certified collective bargai ning
representative as the excl usive representative of the enpl oyees. (Mntebello
Rose (Gct. 29, 1979) 5 ALRB Nb. 64, affirned in pertinent part, (1981) 119
Cal . App.3d 1; Akron Novelty Mg. . (1976) 224 NLRB 998 [93 LRRVI 1106] . )

Respondent ' s conduct away fromthe bargai ning table al so supports a
finding of bad faith. Such conduct includes Respondent's di scharge of crew
| eader and bargai ning coonmttee representati ve Juan Quintero, its failure and
refusal to rehire the work stoppage participants, and adm ssi ons by

supervi sors that the conpany had no
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intention of signing a collective bargai ni ng agreenent .

Respondent contends that the URWshowed bad faith by changi ng
negoti ators and thereby causing del ays in negotiations. Hwever, there is no
evi dence of uni on negotiators bei ng unprepared for any bargai ni ng sessi on, nor
of any del ays caused by Ann Smith replacing Marion Seeg as the UPWs chi ef
negot i at or .

Respondent clains that the Uhion refused to bargai n over the
interimwage proposal until all other contract terns were agreed upon. The
evi dence shows that, on the contrary, the UPFWposition was that wages shoul d
be part of an entire package, and the Unhion was wlling to bargai n around-the-
clock in order to reach an agreenent by July 15, 1980.

Respondent asserts that the Lhion presented its two alternative
proposal s on Septenber 12, 1979, as ultinmatuns, and thus exhibited bad faith.
Respondent al so argues that the Uhion denonstrated bad faith by insisting that
the conpany bargain for both the Northern and the Sout hern bargai ning units.
However, the UPWdid not present any of its proposal s as nonnegotiabl e, and
once Respondent rejected the two-unit bargai ni ng approach by its letter
of March 6, 1980, the Whion comunicated its wllingness to bargain for the
Northern unit al one.

The Whion al so denonstrated bad faith, Respondent
contends, by not tinely providing infornation the conpany requested regarding
the RRK A an and the MK Fund. Ve find that the interval between the
conpany' s two requests (nade July 9, 1980 and Septenber 3, 1980, respectively)
and the UPWs provision of the informati on on Septenber 29, 1980, did not

significantly del ay
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bar gai ni ng and did not show bad faith on the part of the Union.

F nally, Respondent alleges that the UFWshowed bad faith by
offering a proposal on July 9, 1980, that was | ess acceptabl e to the conpany
in many respects than the June 4, 1980, proposal. It is true that the second
proposal ' s wage | evel ($6.25 per hour) was higher than the first proposal's
($5.40 per hour). However, the earlier proposal was an offer to settle al ong
the lines of the already fully bargai ned Sun Harvest contract. After
Respondent rejected the June 4 offer, the Lhion did not show bad faith by
comng back wth an offer that left roomfor conpromse on wages and ot her
| Ssues.

In sum we find that Respondent's conduct, both at the bargai ni ng
table and anay fromthe tabl e, shows substantial evidence of a bad faith
approach to col | ective bargai ning, and we concl ude that Respondent’'s course of
conduct during the negotiations constistuted a refusal to bargain in violation
of Labor (Code section 1153 (e) and (a).

Accordingly, we shall order Respondent to nake its enpl oyees whol e
for all economc |osses they have suffered as a result of the aforesaid
violation during the period fromSeptenber 12, 1979, until Decenber 8, 1980,
and during the period fromDecenber 8, 1980, until Respondent commences good
faith bargaining which results in a contract or a bona fide inpasse. The ALO
recommended t hat nakewhol e shoul d be applied only fromJune 4, 1980, because
of the Lhion's position until April 18, 1980, that it w shed to bargain for
both the Respondent's Northern and Southern units, as well as the past custom
of discontinuing negotiations fromthe
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end of the fall Salinas harvest until the next season. However, we find that
Septenber 12, 1979, is the appropriate date fromwhich to order nakewhol e,
because the UFWnever presented its two-unit bargai ning request as bei ng
nonnegot i abl e, and because it was apparent in 1979 that the Union did not w sh
to suspend bargai ning after Septenber—n fact, at the end of the Septenber 12,
1979, neeting, Thornton said he woul d reviewthe UFWproposal s and contact the
Lhi on when the conpany was ready to respond.

Per Se Miolations of Duty to Bargai n

Ve affirmthe ALOs concl usions that Respondent's
uni l ateral wage increase of July 1980 and its unilateral changes inits
informal seniority and hiring practices after the 1979 Sali nas season were per
se violations of Labor Gode section 1153(e) and (a). However, we overrul e the
ALO s concl usion that Respondent's di scharge of Juan Quintero, Jose Arador and
the Mria Sagrario Perez crew nenbers constituted per se violations of
Respondent's duty to bargain. Ve al so concl ude that Respondent viol ated that
section of the Act by unilaterally changing its enpl oyees' heal th and vacation
pl ans in August 1980.

W reject Respondent's contention that its July 1980 wage i ncrease
was not unilateral because the Uhion was given notice of the proposed i ncrease
and an opportunity to bargain over it. Respondent was not entitled to isolate
the single issue of wages fromthe renai nder of the contract terns and force
the Lhion to bargain over that single issue. Rather, the Lhion was entitled
to insist upon bargai ning over all issues until a contract was reached. Both

the NLRB and this Board have rejected a pi eceneal approach to
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negoti ati ons because of the interdependence of bargai ning i ssues/ and the fact
that a proposal on one issue may serve as | everage for a position on sone

other issue. (J. R Norton Gonpany, supra, 8 ALRB Nb. 76; Korn Industries v.

NLRB (4th dr. 1967) 389 F.2d 117 [67 LRRM 2148]; Federal Pacific Hectric

Gonpany (1973) 203 NLRB 571 [83 LRRM 1201].) Here, the Lhion was not gi ven an
adequat e opportunity to negotiate the wage issue, since Respondent refused to
negotiate at all between April 18 and June 4, 1980/ declined to engage in
around-t he-cl ock negotiations until the July 15 "deadline", and failed to
respond to the UFWs July 9 proposal until August 6.

VW al so reject Respondent's contention that the July 1980 wage
I ncrease was an "autonatic" increase which did not require bargai ni ng under

NLRB v. Katz (1962) 369 U S 736. The July 1980 increase was not fixed in

anount and timng, since Respondent's own docunents show i ncreases of varying
anounts and at varying tines over the past several years (for exanple, the
1977 and 1978 wage i ncreases were given in July, but the 1979 i ncreases were
granted in April and Septenber). W affirmthe ALOs finding that the July
1980 increase was tinmed to coincide wth the resunpti on of the summer

bar gai ni ng sessions. Thus, Respondent has not net its burden of show ng that
the wage i ncrease was automati ¢ and granted according to definite guidelines.

(NNRBv. Alis Chalners Corp. (5th dr. 1979) 601 F.2d 870 [102 LRRVI2194] .)

Rat her, the wage increase was inforned by a substantial neasure of discretion,
and Respondent violated the Act by granting the increase w thout giving the
UFWa reasonabl e opportunity to bargain about it in conjunction wth all the

other contract terns (NLRBv. J. H Bonck .
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(5th dr. 1970) 424 F.2d 634 [74 LRRVI2103] .)
ROER
By authority of Labor Code section 1160.3, the Agricul tural Labor
Rel ati ons Board (Board) hereby orders that Respondent J. R Norton Conpany,
Its officers, agents, successors, and assigns, shall:
1. Gease and desist from

(a) Dscharging, failing or refusing to hire or rehire, or
otherw se discrimnating agai nst, any agricultural enployee in regard to hire
or tenure of enploynent or any termor condition of enpl oynent because he or
she has engaged in union activity or other concerted activity protected by
section 1152 of the Agricultural Labor Relations Act (Act).

(b) Failing or refusing to bargain collectively in good
faith wth the Lhited FarmWrkers of Averica, AFL-Q O (URW or its authorized
representatives by unilaterally changing the wages or any other termor
condition of enploynent of its agricultural enpl oyees.

(c) Failing or refusing to neet and bargain collectively in
good faith, on request, wth the UFWas the certified excl usive coll ective
bargai ning representative of its agricultural enpl oyees.

(d) In any like or related nanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the followng affirmative actions which are deened

necessary to effectuate the policies of the Act:
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(a) dfer to Juan Quintero i nmedi ate and ful |
reinstatenent to his forner or substantially equival ent position, w thout
prejudice to his seniority or other enpl oynent rights or privil eges.

(b) Make whol e Juan Quintero for all |osses of pay and ot her
econom ¢ | osses he has suffered as a result of his discharge, such anounts to
be conputed i n accordance wth established Board precedents, plus interest
thereon, conputed in accordance wth our Decision and Qder in Lu-Ete Farns,

Inc. (Aug. 18, 1982) 8 ALRB No. 55.

(c) Cfer to the enpl oyees nanmed i n Appendi x A
attached hereto, immediate and full reinstatenent to their forner or
substantially equival ent positions, wthout prejudice to their seniority or
ot her enpl oynent rights or privil eges.

(d) Make whol e each of the enpl oyees naned in
Appendi x A for all losses of pay and other economc | osses they have
suffered as a result of Respondent’'s failure or refusal to rehire them
such amounts to be conputed i n accordance wth established Board
precedents, plus interest thereon, conputed in accordance wth our

Decision and Qder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB No. 55.

(e) Won request, neet and bargain collectively in good faith
wth the UFW as the certified exclusive coll ective bargai ning representative
of its agricultural enpl oyees, wth respect to said enpl oyees' rates of pay,
wages, hours of enpl oynent, and other terns and conditions of enpl oynent, and

if agreenent is reached, enbody such agreenent in a signed contract.
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(f) Won request of the UFW rescind the unilateral changes
heretofore nmade in its enpl oyees' wage rates in July 1980, inits seniority
and hiring practices after the 1979 Salinas harvest, and in its health and
vacation plans in August 1980.

(g0 Mike whole its agricultural enpl oyees for all |osses of
pay and ot her economc |osses they have suffered as a result of Respondent's
failure and refusal to bargain in good faith wth the UFW The nakewhol e
period shall extend from Septenber 12, 1979, until Decenber 8, 1980, and from
Decenber 8, 1980, until the date on whi ch Respondent commences good faith
bargai ning wth the UFWwhich results in a contract or bona fide i npasse.

(h) Preserve and, upon request, nake available to
this Board or its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary to
a determnation, by the Regional Orector, of the anounts of nakewhol e and
interest due under the terns of this Qder.

(i) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(j) Ml copies of the attached Notice, in all
appropriate |anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine during
the period fromSeptenber 12, 1979, until the date on which the said Notice is

mai | ed.
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(k) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days, the
period(s) and place(s) of posting to be determined by the Regional D rector,
and exercise due care to replace any Notice which has been altered, defaced,
covered or renoved.

(1) Provide a copy of the attached Notice to each enpl oyee
hired by Respondent during the 12-nonth period fol |l ow ng the date of issuance
of this Oder.

(m Arrange for arepresentati ve of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shal|l be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nmay have concerning the Notice or their rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the questi on-and-answer peri od.

(n) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply wthits terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

ITI1S FURTHER CROERED that the certification of the Lhited

FarmWrkers of Averica, AFL-A Q as the excl usive col |l ective
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bar gai ni ng representative of the Northern unit agricul tural
enpl oyees of J. R Norton Conpany be, and it hereby is, extended
for one year fromthe date of issuance of this Oder.

Dat ed: Decenber 16, 1982

|ﬂiﬂi ll[iiukjk |’

JONP. MCARTHY, Menber

(A7

ALFRED H SONG  Menber

(.-f)f.'.-'\rru @ (et

JEROME R WALD E  Menber
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MEMBER MCarthy, Goncurring in Part, Dssenting in Part:
| agree wth ny col | eagues except in the follow ng particul ars.

InJ. R Norton Gonpany (QGct. 13, 1982) 8 ALRB No. 76, the General

Qounsel had failed to prove that the intermttent work stoppages, which al so
are at issue here, constitute a formof protected concerted activity.
Therefore, in ny separate opinion in that case, | found that the conditional
strike-settl enent agreenent served only to preclude Respondent froml ater
asserting that strike conduct as a basis for denying reinstatenent to workers
who were signatories to the agreenent. Qonsistent wth that opinion, I
continue to reject the najority's broad readi ng of the doctrine of
condonat i on.

M only additional quarrel wth the najority decision concerns what
| perceive to be an over-expansive application of the class discrimnation
anal ysis to the circunstances of this case. Even where a record is sufficient

to support a finding of
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discrimnation directed at a class or group of workers, such a finding serves
only to establish an enpl oyer's unlawful notivation. A finding of antiunion
aninus by itself is not sufficient to hold an enpl oyer in viol ati on of the
Act, as "[t]here nust al so be proof that the enpl oyer had an opportunity to

and didin fact discrimnate.” (Arthur Gollier, dba Acthur Gollier Hectric

Q. (5th dr. 1977) 553 F.2d 425 [95 LRRM 2615]; Piasecki Arcraft Gorp. (3d

dr. 1960) 280 F.2d 575 [46 LRRM 2469]: Anchor Rome MIls (5th dr. 1956) 228

F.2d 775 [37 LRRMI2367], cited wth approval in Kawano, Inc. 'v. Agricul tural

Labor Rel ations Board (June 12, 1980) 106 Cal . App. 3d 937, and quoted therein

as foll ows:

...the testinonial evidence of enpl oyer unw | |ingness
to hire strikers served to establish illegal
notivation in refusing to rehire, but did not serve to
establish, for each discrimnates, effort to seek
reinstatenent and availability of position. Those

el enents could only be established by direct proof,
for each discrimnatee, of an inquiry for work and its
avai lability as well as the hiring of another to do
the job. 1/

Absent evi dence that an enpl oyer unequi vocal |y nmakes known that it
wll not take back a class or group of enpl oyees, | do not believe that the
Board can infer that it would be futile for all nenbers of the class to apply
for reenpl oynent. (Valley De CGast Gorp. (6th dr. 1962) 303 F.2d 64 [50 LRRV
2281] .)

Dated: Decenber 16, 1982 - [} T iv [ I!| ,
:- Uul.w\. b UL Bndtt
JONP. MCarthy, Menber * { " T

Y Wiere it is shown that it is customary for a sole applicant to request
work on behal f of a group, e.g., a famly or entire crew | would not require
that the other nenbers of the group al so nmake a personal application for work
or to testify thereto.
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Carlos Aguirre

Jose A onzo

Quadal upe Berl anga
M nerva CGabrera

Jose R Ganarillo
Magdal ena Car doza
Rosendo R os Gasillas
Jaine Cedillo

Hisa M Qovarrubias
D ego De La Fuente
Ranon D az

Jose Fari as

Mrria Garcia

Mrtha Garcia

Eduar do Gonez
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Arturo Hoyos

Bal doner o Ji nenez
Franci sco Ji nenez
F linon Lozano
Ant oni o Mal donado
Eduar do Mel goza
Mari a Estel a Mendoza
Ladi sl ao Mranda
B nesto Mnti el
Pedro Naranjo
Juan Reyna
Agustin Rol dan
Jose Rubi o
Fernando Sal dana
Manuel R Vasquez

Jose M | | asenor



NOT CE TO AR AQULTURAL BEMPLOYEES

After investigating charges that were filed in the Salinas Regional dfi ce,
the General Gounsel of the Agricultural Labor Rel ations Board issued a
conpl aint which alleged that we, J. R Norton Gonpany, had violated the | aw
After a hearing at which each side had an opportunity to present evidence, the
Board found that we did violate the law by bargaining in bad faith wth the
UFWregardi ng a col | ective bargai ni ng agreenent; by changi ng wage rat es,
seniority and hiring practices, and health and vacation plans wthout first
negotiating wth the UFW by failing and refusing to rehire workers who
participated in the 1979 Salinas work stoppages; and by di schargi ng Juan
Quintero on May 28, 1980. The Board has told us to post and publish this
Notice. Ve wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a
| aw that gives you and all other farmworkers in CGalifornia these rights:

To organi ze your sel ves;
To form join, or hel p unions;
To vote in a secret ballot election to deci de whet her you want a uni on
to represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a najority of the enpl oyees
and certified by the Board;
5. To act together wth other workers to hel p and protect one
anot her; and
6. To decide not to do any of these things.

» wbhkF

Because it is true that you have these rights, we promse that:

VE WLL NOT discharge, fail or refuse to rehire, or otherw se discrimnate
agai nst any enpl oyee because he or she has exerci sed any of the above rights.

VE WLL offer Carlos Aguirre, Jose Al onza, Quadal upe Berlanga, M nerva
Cabrera, Jose R Ganarillo, Magdal ena Cardoza, Rosendo R os Gasillas, Jai ne
Cedillo, Hisa M Qovarrubi as, Dego De La Fuente, Ranon O az, Jose Fari as,
Maria Garcia, Mrtha Garcia, Eduardo Gonez, Arturo Hoyos, Bal donero Ji nenez,
Franci sco Jinenez, FH linon Lozano, Antoni o Mil donado, Eduardo Mel goza, Maria
Estel a Mendoza, Ladislao Mranda, Ernesto Montiel, Pedro Naranj o, Juan
Quintero, Juan Reyna, Agustin Roldan, Jose Rubio, Fernando Sal dana, Manuel R
Vasquez, "and Jose Millasenor their old jobs back, and wll pay themany noney
they | ost because we di scharged themor failed to rehire themunl awful Iy, plus
I nterest on such anounts.

VE WLL NOI nmake any changes in your wages, hours or conditions of
enpl oynent w thout negotiating wth the UFW

VE WLL neet with your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages, hours and
condi ti ons of enpl oynent.

3 ALRB Nb. 89
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VE WLL nake whol e all of our enpl oyees who suffered any economc | osses
as aresult of our failure and refusal to bargain in good faith wth the
UFWsi nce Septenber 12, 1979.

Dat ed: J. R NORTON GOMPANY

By:

Represent ati ve Title

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Rel ations Board. (ne
office is located at 112 Boronda Road, Salinas, California 93907. The

t el ephone nunber is (408) 443-3160. This is an official Notice of the
Agricultural Labor Relations Board, an agency of the Sate of California.

DO NOT ReMOVE CR MUTI LATE
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CASE SUMVARY

J. R Norton Gonpany 8 ALRB No. 89

(U Case Nos. 80- (&= 12- SAL
80- (& 34- SAL
80- (& 39- SAL
80- (& 49- SAL
80- (& 70- SAL
80- (& 90- SAL
80- (& 94- SAL
80- (& 131- AL
80- (& 131- 1- SAL

AODEOS N

The ALO found that Respondent had viol ated Labor Gode section 1153 (c) and (a)
by discrimnatorily refusing to rehire inits 1980 Salinas harvest a | arge
nuniber of workers who had participated in a work stoppage during the 1979
Salinas harvest. The ALOfound that the work stoppages were unpr ot ect ed
activity, but that Respondent had condoned the enpl oyees' conduct by
reinstating themafter they had been replaced for three days. The ALO

concl uded that Respondent had di scri mnated agai nst the work stoppage partic-
ipants as a class, and that the group of discrimnatees included those who had
applied for and been denied rehire, as well as those who had failed to apply
but had denonstrated the desire and availability for work and had shown t hat
they woul d have applied but for Respondent's discrimnatory practices.

The ALO al so found that Respondent had viol ated Labor Code section 1153(c) and
(a) by discrimnatorily refusing to rehire Marcelino Quintero and Pabl o
Quintero for the 1980 | ettuce harvest, and by di scharging Juan Qui ntero, and
had vi ol at ed section 1153 (a) by refusing to rehire Guadal upe Martinez in

Sept enber 1980. The ALO deci ded that Respondent had not viol ated the | aw by
di schargi ng Jose Avador. The ALO concl uded that Respondent had not vi ol at ed
the |l aw by di schargi ng nenbers of Maria Sagrario Perez' crew because of their
wor k stoppage in protest of her discharge.

The ALO found that Respondent had viol ated Labor Gode section 1153 (e) and (a)
by failing to bargain in good faith and engaging i n surface bargaining wth
the Uhited FarmVWrkers of Awerica, AFL-Q O (URW, and by commtting certain
per se violations of the duty to bargain. H recommended t hat nakewhol e for
Respondent ' s surface bargai ni ng be applied fromJune 4, 1980, and that the
UFWs certification be extended for one year fromthe date that Respondent
commences bargaining in good faith.

BOARD DEA S QN

The Board affirnmed the ALO s findings and concl usi ons regarding the
di scharge of Maria Sagrario Perez’ crew and the di scharge of Juan
Quintero. The Board found that the General (ounsel had failed to



establish a prima facie case that Respondent discrimnatorily failed to recall
Marcelino Quintero and Pablo Quintero, and overruled the ALOs finding of an
unal | eged viol ati on of Labor Code section 1153 (¢) and (a) in discrimnatory
failure torehire the Qinteros. The Board al so overruled the ALOs finding
of an unal | eged violation of section 1153 (a) in the denial of reenpl oynent to
Quadal upe Marti nez.

The Board affirnmed the ALOs finding that Respondent had di scrinm nated agai nst
the 1979 Salinas work stoppage participants as a group by refusing to rehire
themfor the 1980 Salinas season. |In accordance wthits decisioninJ. R
Norton (Cct. 13, 1982) 8 ALRB Nb. 76, the Board found that the group of

di scrimnatees included those who testified at the hearing that they applied
for and were available for work, or that their failure to apply was based on a
reasonabl e belief that application wuld be futile, and group nenbers

concer ni ng whomsuch testinony was given at the hearing. In addition to the
28 persons found to be discrimnatees by the ALQ the Board found that three
ot her work stoppage participants had been discrimnatorily refused rehire by
Respondent .

The Board affirnmed the ALOs concl usion that Respondent had failed to bargain
in good faith and engaged i n surface bargai ning. However, the Board found
that Septenber 12, 1979 (rather than June 4, 1980), was the appropriate date
fromwhich to apply nmakewhol e.

The Board affirned the ALOs finding that Respondent's unilateral wage
increase of July 1980 and unilateral changes inits infornal seniority and
hiring practices after the 1979 Salinas season were per se violations of
Respondent's duty to bargain. The Board al so found that Respondent vi ol at ed
its duty to bargain by unilaterally changing its health and vacation plans in
August 1980. However, the Board overrul ed the ALOs concl usi on that
Respondent ' s di scharge of Juan Quintero, Jose Anador and the Maria Sagrario
Eer ez crew nenbers constituted per se violations of Respondent's duty to

ar gai n.

The Board al so extended the UPWs certification for one year fromthe date
of issuance of the Board s Oder.

* * *

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.

* * *

8 ALRB Nb. 89



STATE G CALI FCRN A
AR AQLTWRAL LABCR RELATI ONS BOARD

J. R NORTON GOMPANY,

Case Nos. 80-CE-12-SAL
Respondent

80- CE- 34- SAL
80- CE- 39- SAL
80- CE-49- SAL
80- CE- 70- SAL
80- CE- 90- SAL
80- CE- 94- SAL
80- CE-131- SAL
80- CE-131-1-

and

WN TED FARM WIRERS (- AMER CA
AFL.-AQ

Charging Party.

N N N N N N N N N N

Janes A Sullivan, Esq.
of Salinas, CA
for the General (ounsel

Terrence L. O Gonnor, Esq.
of Salinas, CA
for the Respondent

Aici a Sanchez

of Keene, CA and
Chris A Schnei der

of Cal exico, CA

for the Charging Party

DEA S ON
STATEMENT (F THE CASE

STUART A VAN Admnistrative Law Gficer:

This case was heard by ne on Septenber 9, 10, 15, 16, 17, 1 22, 23, 24, 15,
29, 30, Qctober 1, 2, 6, 7, and 3 in Salinas, Galifornia; on Novenber 24, 25,
26, Decenber 1, 2, 3, 4, and 5in Bythe, Gaifornia, and on Decenber 3, 1980
in B Centro, Galifornia

Three consol i dat ed conpl ai nts, anended O Septenber 1980, were based on ni ne
charges filed by the UN TED FARMWRKERS OF AR CA, AFL-A O (hereafter the

"UFW or "union”). The charges



were duly served on the Respondent J. R NCRTON GOMPANY on March 7, May 1, My
6, Miy 12, Hay 29, June 11, June 16, July 10, and July 17, 1980.' The cases
were consol i dated pursuant to Section 20244 of the Agricul tural Labor

Rel ations Board s Regul ations by order of the General Gounsel dated 24 July
1980.

The anended and consol i dated conpl aints al |l ege that the Respondent
coomtted various violations of the Agricultural Labor Rel ations Act
(hereinafter referred to as the "Act").

The General Gounsel, Respondent, and Charging Party (Intervenor) were
represented at the hearing and were given a full opportunity to participate in
the proceedi ngs. The General Gounsel and Respondent filed briefs after the
cl ose of the hearing.

Based on the entire record, including ny observations of the deneanor of
the wtnesses, and after consideration of the arguments and briefs submtted
by the parties, | nmake the foll ow ng:

FH NO NGS5
. Jurisdiction

Respondent J. R NORTON GOMPANY is engaged in agricul tural

operations -- specifically the grow ng, harvesting, and shipping of iceberg

lettuce in Mnterey Gounty, California, and el sewhere as was admtted by
Respondent. Accordingly, | find that Respondent is an agricul tural enpl oyer
w thin the neaning of Section 1140.4(c) of the Act.

'Gneral ounsel EBxhibits 1-A 1-B, 1-C 1-D 1-E 1-F, |-G 1-H and 1-1.



| further find that the UFWis a | abor organi zation wthin
the neani ng of Section 1140.4(f) of the Act, as was al so
admtted by the Respondent.
I1. The Alleged Whfair Labor Practices

The anended and consol i dat ed conpl ai nts charge Respondent
wth violations of Sections 1153 (a), (c) , and (e) of the Act by
(1) refusing to rehire enpl oyees who had participated i n work
stoppages during the 1979 Salinas | ettuce harvest because of
t hese enpl oyees' participation in protected concerted activities
and their support for the UFW (2) refusing to notify seniority
enpl oyees Pabl o Quintero and Marcelino Quintero of the starting
date of Respondent's 1960 | ettuce harvest season in Salinas,
and refusing to rehire these enpl oyees because of their support

for and activities on behalf of the UFW (3) refusing to rehire
seniority worker Margarito Quevara because he had parti ci pat ed

in work stoppages during the 1979 Salinas | ettuce harvest and
because of his union activities and support; (4) failing to
bargain in good faith wth the UFWby its failure to respond
to the UFWproposal s and/or to neet in bargai ni ng sessions since
12 Septenber 1979; and (5) engaging in surface bargaining wth
the intent not to reach a collective bargai ning agreenent wth
the UFW for the unit in the Salinas-Vdtsonville area since
12 Sept enber 1979.

Respondent is further charged wth violations of Sections
1153 (a) and (e) of the Act by (1) firing forewonan Maria

Sagrari o Perez because of her failure to carry out orders to
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refuse to rehire those enpl oyees who had participated i n protected
concerted activities while enpl oyed by Respondent during the 1979

| ettuce harvest in Salinas; (2) firing enpl oyees fromthe crew of Mria
Sagrari o Perez because they participated in protected concerted
activities to show support for their forewonan; and (3) unilaterally
increasing the wages paid to its harvesting crews and farm enpl oyees

w t hout reachi ng agreenent and/ or inpasse on said subject wth the UFW
prior to the change.

The Respondent is finally charged wth violations of Section 1153 (a) and
(c) by its firing of Jose Anador because of the latter's protected activities
and support for the UFW and with violations of Sections 1153(a), (c) (d), and
(e) by the first of Juan Quintero because of his support for the UFW and
because he had filed a prior unfair |abor practice charge and had previously
testified in an unfair labor practice hearing agai nst the Respondent.

The Respondent denied that it violated the Act in any respect.
Speecifically, Respondent contends that there was no policy of refusing to
rehire the 1979 work-stoppage participants, but rather that none of the
alleged discrimnatees applied for work in Salinas during the spring of 1980
when work was avail able. S nce there was no seniority system and no policy of
notifying forner enpl oyees when the Sali nas harvest began. Respondent contends
it could not have violated the Act by failing to notify Marcelino Quintero and

Pabl 0 Quintero of the commencenent of the

-4-



1980 Salinas harvest. Respondent further contends that enpl oyees Juan Qi ntero
and Jose Anador were fired for cause -- the forner did not cut lettuce in a
skillful rmanner and threatened his forenan Abel ardo Vel asquez; the latter
caused serious danage to Respondent's equi pnent. The crew of Maria Sagrario
Perez voluntarily quit their jobs, and their actions in support of the

di schar ged forewonman were unprotected activity in any event. Fnally,
Respondent suggests that it has at all tinmes been wlling to and in fact has
bargai ned in good faith wth the UPAWVwth the intent of reaching a collective
bar gai ni ng agreenent The unilateral wages nerely refl ected Respondent's past
practices and were enacted to enabl e Respondent to renai n conpetitive in the
area. Any delays in the bargai ni ng were occasi oned by the seasonal ity of the
Sal i nas harvest season, the pendency of certification litigation wth respect
to the "southern" unit, and the bad faith of the union in changi ng
negotiators, insisting upon negotiations for both Southern and Northern
Galifornia units as well as Arizona and New Mexi co operations, and refusing to

provi de requested i nfornation.

At the close of testinony, Respondent noved to di smss paragraph 5(f)
of the conplaint relating to case nunber 80-C&90-SAL (the refusal to rehire
Margarito Quevara) as no evi dence was introduced in support of the allegations
contained therein. The notion to dismss was granted at the hearing.
Respondent' s notion to di smss paragraph 5(g) relating to case nunber 30-C&
94- SAL (the di scharge of Jose Arador) was deni ed
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and w Il be discussed infra.
1. Backgr ound

Respondent grows, harvests, and ships iceberg |l ettuce and field crops
invarious localities in Galifornia, New Mexico, and Arizona. In the
Sal i nas-Vtsonvil |l e area, Respondent is prinarily a |l ettuce conpany --
sone of it grown on Respondent's own | and, nuch of it grown on | and
bel ongi ng to others. The "northern" operation thus consists prinarily of
the harvest operation with very fewfarmng enpl oyees. In the "southern"
half -- inthe Inperial Valley and B ythe -- Respondent has a very |large
general farmng operation. There, sone 10,000 acres of field crops --
i ncludi ng cotton, wheat, alfalfa, waternel ons, cantal oupe, garlic, and
onions -- necessitate a large work force of farmenpl oyees (irrigators,
tractor drivers, thinners, and hoers). The total nunber of general farm
enpl oyees in Salinas was 27 or 28 in 1980; the nunber in the B ythe area
appr oached 120- 130.

The | evel of harvesters, however, renains consistent --
approxi matel y 220 workers -- sone percentage of which would followthe
yearly "circuit" around Respondent’'s various operations. Sarting
chronol ogi cal | y, the January, February, and March harvesting occurs in
the Inperial -Valley (Braney and H GCentro). During the latter hal f of
March and early April the crops are harvested in Blythe. In April, the
operations nove to Arizona (Marana), and then nove to Salinas,
Galifornia, 25 until late Septenber or early Gctober. |n Qctober,

har vesti ng
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noves to New Mexi co (Hatch); Novenber is prinmarily in Arizona;
| at e- Novenber through nost of Decenber is in B ythe, and then
back again to the Inperial Valley approxi natel y 20 Decenber.
Wil e the nunber of acres to be harvested for any nonth is
generally uniform the length of the harvest season for each
locality varies due to weat her conditions.

The harvest work force pertinent to this case nay be divided
into two categories -- ground crews and wap nachi ne crews.
Typical ly, Respondent utilizes three ground crews and four wap
nachi nes for the harvest at any one particular area. G ound
crews are conposed of anywhere fromeight to twel ve trios
(two cutters and one packer), plus two or three closers for each
crew, and an equal nunber of |oaders. A wap nachi ne crew
typically contains twel ve cutters who wal k behi nd the nachi ne
wth a lettuce knife, cut the lettuce, and place it on a
table for the wappers. The latter -- usually wonen -- sit at
work stations el evated on the nachi ne and wap each head of
lettuce in plastic, seal it wth a heat source, and then pl ace
the product on a conveyer belt which brings all the lettuce to
a central point to be packed by four packers. The cl osers
finish the boxes of packed lettuce, |eaving a |line of boxes
behi nd the machi ne as the machine traverses -the field. Fnally,
the | oaders cone to | oad the boxes onto the trucks, simlar to
the | oaders for the ground crews.

The wap nachi ne, then, consists of a fixed conplinent of

peopl e and does not vary in size throughout the harvest season.



The ground crews, on the other hand, nay be increased or reduced by trios --

but generally not on a day-in, day-out basis. Rather, the nunber of hours nay

be reduced or increased for a particul ar day to acconmodat e changed needs.
Gound crews have been typical |y conposed of nen -- sone 95%-

and the wap nmachi nes are generally two-thirds wonen, wth nen

assum ng i ncreasi ngly hi gher percentages of this work force.

The nunber of hours that are worked in a particular day wl|
vary due to several factors: narket, weather, field conditions,
etc. The infornation regarding the quantity of lettuce to be
harvested for a particular day is conveyed fromthe production
forenan to the stitcher -- the enpl oyee on the truck who keeps
count of the boxes of lettuce -- that very norning. Nornal
work starting tine varies from6:30 am to 8:00 a.m, or as
late as 10:00 a.m to 11:00 a.m if there is ice. Production
of the lettuce wll vary anywhere fromzero cartons to a peak
of about 35 cartons in one day. Depending on the narket, the
price per box will also vary significantly -- from$2. 50 a box
to $15.00 a box.

Respondent's Salinas office is located in dowitown Salinas; the shop is at
the Anderson Ranch, approxinately two mles south of town. The labor canp is
| ocated on' the south edge of town, just off Hghway 101, approxi nately 1 1/2
mles fromthe office and two mles fromthe shop. There are sone twenty

different locations of fields fromQ@Ilroy to Gnzal es to Vétsonville.



At Garroll is the General Manager of the conpany; Peter Qr
isin charge of the Salinas farmng operations. A daberto
("A'") Penais in charge of the entire harvesting operation
whi ch nmoves fromlocation to location and he reports directly
to M. CGarroll. M. Pena is assisted by Cel estino Nunez,
and the various supervisory personnel who participated in the events whi ch
gave rise to the hearing including, inter alia,
(bdul i 0 Magdal eno ("Pal atos"), Roberto Santa Maria, and

forepersons Pedro Juarez, Pedro Hores, Miria Sagrario Perez,
Sara Favila Hgueroa, Jose Casimro Lopez, Raul Ramrez, Antonio
Fonan Pasillas, and Carlos Jinenez. Pushers, or seconds -- e.g.
Abel ("Acapul co") Luna, and Abel ardo Vel asquez -- assist the
forenen in directing the work of the various crews. The chi ef
negotiator for the "northern” unit is attorney R chard Thornton
of the G ower-Vegetabl e Association of Gentral California.

n 2 Septenber 1975, the UFWfiled a petition for
certification as Respondent’'s col |l ective bargai ning representative
of its Bengard-Garlinger Ranch in Monterey Gounty, California.

h 9 Septenber 1975, the Board conducted an el ecti on anong
Respondent' s "northern" unit agricul tural enpl oyees pursuant

to this petition. Respondent thereafter filed objections to
the election and in J. R Norton G. (1975) 1 ALRB No. 11, the

Board di smssed these objections and certified the UFWas the
bar gai ni ng representative of Respondent's "northern" unit

enpl oyees effective 24 Novenber 1975.
O 10 August 1977, the WFWwas certified as the excl usive
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col l ective bargai ning representative of Respondent's agricultural enpl oyees in

the Inperial and Pal os Verdes Valleys ("southern" unit). J. R Norton (1977) 3

ALRB Mb. 66. Thereafter, the UFWrequested that Respondent commence
negotations. Respondent refused to bargain wth the union in order to obtain
judicial reviewof this certification and the el ection on which it was based.
J. R Norton . (June 22, 1978) 4 AARB Nb. 39, enf. den., J. R Norton . v.
Agricultural Labor Relations Bd., 26 CGal. 3d 1 (1980). n renand, the Board

concl uded that Respondent did not have a "reasonabl e good-faith belief" in the
invalidity of the certification, and consequently reinstated a nake-whol e
R ST 1 % 00 A 1 2 s e

The failure to reach a col | ective bargai ni ng agr eenent
cumnated in a series of Salinas work stoppages, in |ate-August and early-
Septenber 1979. Respondent repl aced t he wor k- st oppage partici pants on or
about 14 Septenber 1979, but reinstated for the bal ance of the season those
who desired to return and who signed a witten list promsing "to work under
the foreman's orders, and stop (only) when ordered to do so". (See General
Qounsel Exhibit 2). These stoppages and the subsequent pattern of hiring
Respondent' s work force in the Inperial Valley and B ythe were the subject "of
unfair |abor practice proceedi ngs comenci ng January 1980 in H Centro,

Gilifornia. (J.R Norton ., case #79-CE 78-EC et al)2

ZAS of the date of this witing, no decision has been rendered

I n those cases. Gonsequent | y,
in the absence of stipulation by the parties, and wth the
exception of those matters discussed infra, | decline to take
admni strative notice of the prior 1980 proceedi ngs. See ALRB
Regul ations Section 20286.
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The subj ect matter of the instant case focused upon the
activities at Respondent's Salinas operations at the conmencenent

of the 1980 harvest season in April. For clarity, | shall discuss

the various incidents in chronol ogi cal order, considering the
Section 1153(a), (c), and/or (d) inplications of each in
seriatim As the bargaining issues underlie all other allege
violations, | wll discuss the potential Section 1153(e)
violations in the latter portion of the decision.
IV. Failure to Rehire Wrk-S oppage"” Participants for the 1980 Sl i nas
Har vest .
A) Facts:
In early August 1979, the Salinas harvesters comrmenced a
series of intermttent work stoppages whi ch were geared toward

encour agi ng the commencenent of negotiations for a collective
bar gai ni ng agreenent. The ground crews were the nost active

participants in the stoppages,

often tines encouragi ng
the wap nachine crews to join the protest. The stoppages
ranged fromdays when the workers woul d not board the buses in
the norning at canp, to days when the workers boarded the
buses, reached the fields, and refused to start work. n
occasi on, the workers woul d board the buses, go out to the
fields, work for a set period of tine, and then stop -- sone two-
to-four hours after they had started. At other tines, they
would cut a particular field and then refuse to nove to anot her

field even though work had been schedul ed.
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A though nonviolent in nature, the stoppages were pre-pl anned
by the workers and caused serious dislocations for Respondent.
The conpany woul d not know from day-t o-day how nmany boxes of |ettuce it
would be able to cut. As aresult, over three hundred (300) acres of
| ettuce were lost during this period. At a grow ng cost of sone $1100.00
per acre, ice President Peter Or estinmated a financial |oss in excess of
$300,000.00. (RT., Wol. XM, p. 147, 11. 4-10). As Respondent coul d not
continue to operate in this fashion, the decision was nade to repl ace the
protesting crews on 14 Septenber 1979. At then urging of an ALRB agent,
Respondent arranged a format whereby all of the repl aced workers coul d
return to work if they promsed to foll owtheir supervisors' orders and
work as instructed. A very high percentage of the repl aced workers
consented to this arrangenent and thus signed General Gounsel Exhibit #2
returning to work on Septenber 17 or 18. Uoon their return, Respondent
suffered no further problens through the end of the Salinas harvest in

early Qctober.

The gravamen of General (ounsel's allegations relate to
Respondent' s conduct foll ow ng the 1979 Salinas harvest. Sone
twenty-six (26) workers testified to the sundry difficulties
they encountered i n seeki ng reenpl oynent w th Respondent from
Qct ober 1979 to the spring of 1980.

Ranch coomttee treasurer and negotiati ng coomttee nenber
Ranon D az had worked for Respondent as early as 1971 cutting

and packing lettuce at the various three-state operations. He
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traveled fromsite to site on conpany buses or in his own car, and at tines
relied on his foremen to tell himat his Mexicali hone when the next season
would start. In 1979, he participated in the Salinas work stoppages, was
repl aced, and returned to work after pledging to work as per his forenan's
orders. He conpleted the Salinas harvest -- working until Gctober 5. Two
days before the end of the season, he inquired of production supervisor A
Pena as to whether or not there woul d be work in the upcoming New Mexi co
harvest. M. Pena responded that "he didn't know anything". (RT., Vol. I, p.
115, 11. 14-15). Onh ctober 5, the identical question elicited a simlar
response fromforeman Pedro Juarez.

The question and answer were repeated when worker D az
| ocated foreman Juarez in the nechanic's shop in Mxicali. On
t he suggestion of co-worker F linon Lozano, M. D az went to
the Sandard gasoline station in Cal exico the fol |l ow ng norni ng.
The forenman there advised M. Oaz that he was not going to
promse any work, and that he had orders fromCel estino
(Nunez) not to give work to any of the troubl emakers in
Salinas. Wen Ranon O az "reapplied” for work in B ythe, forenan
Juarez and pusher Raul Ramrez stated that they had orders fromabove not to
give work to any of the peopl e who had been in
Slinas. (RT., Vol. I, p. 126, 11. 10-13; p. 128, 11. 10-20).
Inthe Inperial Valley, worker Daz was told by forenen Pedro
Hores and Pedro Juarez that their crews were al ready conpl ete.

O scouraged, M. Daz did not actively seek work for either the
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Arizona or 1980 Salinas harvests wth Respondent .

M nerva Cabrera worked at Respondent’'s Salinas operations in
1977, 1978, and 1979. She participated in all of the 1979 work
st oppages, and served as the nachi ne representative coordi nating
the stoppages. Prior to the I abor unrest, worker Cabrera had
been prom sed by forewonan Maria Sagrario Perez that there woul d
be a job if she chose to go to New Mexi co. After the stoppages,
however, on the day prior to Perez' departure for New Mexi co,
wor ker Cabrera and her sister were inforned by the forewonan
that she had received orders fromabove that she wasn't supposed
to hire peopl e who had participated in the stoppages. (RT.,
Vol. Il, p. 79, 11. 5-7). In April 1980, Ms. Cabrera call ed
Respondent' s office on a daily basis for approxi mately two
weeks but was unabl e to obtain work or even ascertain a precise
starting date. Forewoman Perez al so stated by tel ephone t hat
her crew was conpl ete and "[t]hat she was very sorry in her
heart, but she couldn't give ne ny job back.” (RT., Vol. 11,
p. 80, 11. 26-27).

Wrkers Mrtha and Maria Garcia (daughter and not her) wor ked
in Salinas in 1978 and 1979. They were inforned at the start
of the season by notification fromthe foreman who woul d visit
the workers' houses. Additionally, during the harvest, the
foreman (Antoni o Ranon Pasillas) picked up the two wonen in

the conpany bus at their house or at the corner nearby. Both

actively participated in the work stoppages. In 1980, no one

inforned either of themof the Salinas harvest starting date.
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Rat her, they call ed the conpany of fi ce on nunerous occasi ons,
but were unabl e to secure work.

Manuel Ramirez Vasquez worked for forenan Pedro Juarez in
1979, participated in the work stoppages, and was a nenber of
the UFWnegotiating coomttee. Prior to the work stoppages,
foreman Juarez invited M. Vasquez to work in New Mexi co; when
t he worker discussed the issue wth his foreman in Gal exi co
after the Salinas season however, Juarez directed the worker
to speak wth pusher Abel Luna. The latter inforned M. Vasquez
that "[t]hey had been ordered by the conpany not to take
agitators". (RT., Vol. Il, p. 125, 11. 4-5). Inlate April
1980, Vasquez went to Respondent's Salinas canp and spoke wth
M. Luna who stated that they were full and that they weren't
giving work to the peopl e who had participated in the stoppages
of 1979. (RT., Vol. I, p. 129, 11. 24-28).

Jose Farias worked in Salinas in 1979 for Respondent as a
| ettuce cutter and then as a cook, but did not participate in
the work stoppages as he was working in the kitchen at the tine.
He did, however, sign his nane to the |ist of workers who pl edged
to obey their forenen. (General Gounsel Exhibit #2). He was
unabl e to obtain work wth Respondent in either B ythe or
the Inperial Valley -- being anong the group- of workers who
sought work wth Ranon O az, the Lozano famly, the Chairez
famly, and Juan Quintero. He spoke only to co-workers in an
effort to obtain work in Salinas in 1930 because of his

fruitless efforts earlier in Bythe and the Inperial Valley. H
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was unsuccessful .

Mari a Estel a Mendoza commenced wor ki ng for Respondent in New
Mexi co in 1978 on the wap nachine. She followed the season to
Arizona, Blythe, Inperial Valley, Bythe, Aizona, and then to
Salinas for the 1979 harvest, utilizing conpany buses for
transportation except for the New Mexico - Salinas trip. Wth
one interruption, she conpl eted the 1979 Salinas harvest and
spoke to her foreman Jose Casimro Lopez about working in New
Mexi co. Receiving an affirmative reply, Ms. Mendoza was tol d
to show up on Monday, Crtober 8, 1979, at Respondent's shop in
New Mexi co, but that she would have to rely on her own
transporation as there woul d not be conpany buses to take the
wor kers. Forenman Lopez rel ated that he wasn't sure when the
harvest woul d start, but he thought VWdnesday or Thursday
(Cctober 10 or 11). M. Mendoza arrived at Respondent's
New Mexi co shop on Monday, Cctober 8th at 8:00 am wth

co-workers (and participants in the Salinas work stoppages),
Magdal ena Cardoza, Luz Montiel, Maria de Jesus Mntiel, Hisa
Qovarrubi as, and Jose Angel Govarrubias. Fnally |ocating
foreman Lopez in the field, they were inforned that the nachi ne
was full, and that M. Lopez had to start earlier than pl anned
that day "as an energency”. DO scussions wth foreman Franci sco
Li non, supervi sor (bdul i o Magdal eno, and general supervi sor
Cel estino Nunez proved simlarly fruitless, and the di scouraged
workers returned to their hones in the Mexicali-Cal exi co area.
Meeting M. Mendoza' s brother Arturo Hoyos en route, they
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directed himto return to Mexicali because work was not bei ng
given to the work-stoppage participants. M. Mndoza' s subsequent
efforts to obtain work for Respondent in B ythe and the I nperi al
Val | ey were al so unsuccessf ul .

To obtain work in Salinas in 1980, M. Mendoza t el ephoned
Respondent' s of fi ce and spoke to General Supervi sor A daberto
Pena to ascertain the first week of the harvest. O two
occasi ons thereafter, M. Mendoza, Mgdal ena Cardoza, and Arturo
Hoyos went to forewoman Sara Favila' s house to ask for work,
but were infornmed that the nachine was full (wth seniority
peopl e from New Mexi co and Arizona).

Ms. Mendoza had been el ected UFWcrew representati ve for
her nmachi ne during the 1979 stoppages, and was a nenber of the
UFWnegotiating coomttee (along wth Ranon Daz, Dego de |l a
Fuente, Maria de Jesus Montiel, Manuel Ramrez Vasquez, and
M nerva Cabrera).

Juan Reyna worked for Respondent in Salinas in 1973 and 1979,
engaged i n the work stoppages, and signed General Gounsel's
Exhibit #2. In My, 1980, M. Reyna approached his forner
foreman Pedro Juarez and asked for work, but was told to check
back. He did so on- at |east three separate occasions, but was
unabl e to obtai n work.

Fernando Sal dana worked for Respondent in Salinas in 1979
under then forenen Cbdul i 0 Magdal eno and Pedro Hores. He
participated in the work stoppages and signed the pl edge to

followhis foreman's orders. (General Gounsel Exhibit #2). In
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May of 1980, he approached foreman Pedro Hores for work and
was told there was none avail abl e.

Jose M|l asenor worked for Respondent in Salinas in 1979 under
forenan Pedro Juarez. He was a crew representative, participated
in the work stoppages, and signed the pledge to fol |l ow his
forenan's orders. Before the work stoppages, the forenan had
told the worker that the season woul d be good i n New Mexi co and
that the conpany woul d provide transporation there. After the
stoppages, M. M Ilasenor had difficulty in obtaining information
about the New Mexi co starting date. Wen co-workers Flinon
Lozano and Ernesto Montiel returned and recited to himtheir
probl ens in obtai ning work in New Mexi co, M. M Il asenor decided
not to travel to Respondent’'s next operation. In spring 1980,

M. MIlasenor applied for work, but was told by Pedro Juarez
that the latter had orders not to get peopl e fromS&alinas, and
that he had his ow people (RT., Vol. M, p. 19, 11. 24-26).
This statenent was nmade to fellow applicants F |inon Lozano,

Carlos Aguirre, Ladislao Mranda, and O ego de |a Fuente.

Rosendo Ros Gasillas first Wrked for Respondent in late
1978/ early 1979. He worked in the Inperial Valley, B ythe,
Arizona, and Salinas under forenen Rodol fo Galindo, Gobdulio
Magdal ene, and Pedro Hores. M. Gasillas participated
actively in the work stoppages, serving as president of the ranch
coomttee. nthe last day of the 1979 Salinas season, Casillas

asked Hores for work in New Mexico. He was told that there was

no guarantee, which statenent was repeated by Hores when the

-18-



latter brought GCasillas' check to the worker in Mexicali.
Uoon aski ng "second" Abel ardo Vel asquez for work in B ythe,
M. Gasillas was inforned that there were orders not to hire
any of the workers who had been in the stoppages. Requests

of at least five forenen for work in Inperial Valley were
simlarly tono avail. Avriving early in Salinas in 1980 --
sone two-three weeks before the commencenent of the harvest--
Casillas asked Peter Qr for work and was told to see the
forenen. He conplied and left Pedro Hores his tel ephone
nunber. A though the forenan had indicated that he woul d cal l
when there was work, M. GCasillas had received no tel ephone
call through the date of the hearing.

Arturo Hoyos, and his two sisters Mnerva Cabrera and Rei na
R vera worked in Maria Sagrario Perez' wap nachine crewin 1979
and participated in the work stoppages. A though prom sed work
by forenan Jose Casimro Lopez, M. Hoyos did not obtain
enpl oynent in New Mexi co, havi ng encountered the rebuffed group
en route as discussed supra. He requested work fromSara Favila
in Salinas in 1980, but was told that her nmachi ne was al r eady
full.

Jaine Cedillo had worked for Respondent in 1974, 1977, 1973,
and 1979. He participated in the Salinas work stoppages and
signed the pledge to follow his forenan's orders. A though
Pedro Hores initially told M. Cedillo that there was work
avai | abl e in New Mexi co, the worker did not travel to New

Mexi co on the basis of advice fromfriend Jose M || asenor, who
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encountered the af oredi scussed difficulties. In April 1980,
Cedi | 1 0 spoke first to the conpany office, and then wth forenan
Hores at the Salinas canp, but was told the crewwas full and
to keep on checking. Wen Cedillo "checked back” wth Hores
ina Salinas restaurant, he was told not to | eave his phone
nunber, as the forenan was | ooking only for the "creamof the
crop". (RT., Wol. MII, p. 8 11. 22-23). Forenman Pedro
Juarez simlarly inforned M. Gedillo that there was no work
avail abl e as his crewwas conpl ete.'

Ladi sl ao Mranda cut and packed lettuce in Pedro Hores' crew
in 1979, participated in the work stoppages, and signed the
pl edge to obey his forenan's orders. Before the stoppages,
foreman Hores invited Mranda to work in Hew Mexi co.  After
t he stoppages, the forenan indicated that he hadn't planned
on goi ng to New Mexi co. In 1980, Mranda spoke wth H ores
at the Salinas canp, but was told that he could not have work,
because Hores already had his people fromthe (Inperial)
Valley. A though the forenan took down the worker's tel ephone
nunber and address, M. Mranda was never contacted for work.
Foreman Pedro Juarez simlarly informed M. Mranda that there
was no work avail abl e as his crew was conpl et e.

Oego de |a Fuente first worked for Respondent in the 1979
Salinas harvest. He participated actively in the work stoppages,
serving as vice president of the ranch conmttee, and presi dent
of the workers' negotiating conmttee. Pedro Hores inforned

M. de |la Fuente that work woul d not be given in New Mexi co for
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the "troubl e-nakers". (RT., Wol. MII, p. 81, 11. 10-11). 1In
January, 1980, M. de la Fuente, along with Rosendo GCasill as,
and Ranon D az presided over a neeting of approxinately 50-

100 workers from Respondent' s operations to discuss the events
in New Mexi co, and subsequent difficulties in obtaining work.
In April, 1980, M. de |a Fuente tel ephoned the Salinas office
to ask when the harvest would start. He then asked forenan
Hores about the starting date, but was told the crew was
already full. He was unsuccessful in obtaining work during the
1980 Salinas harvest.

Agustin Rol dan worked for Pedro Hores in Salinas 1979,
participated in the work stoppages, and signed the pledge to
obey his forenan's orders. n April 16, 1980, M. Rol dan spoke
to foreman Hores at Respondent’'s Salinas canp, but was told
the crewwas full. M. Roldan returned on April 17 and April
18, and was finally told by forenan Hores to | eave his
t el ephone nunber and that the foreman would call if he needed
nore workers. At the tine of the hearing, M. Rol dan had
recei ved no tel ephone call .

Hisa Qovarrubi as worked for Respondent in B ythe and Sali nas
in 1979. She and famly nenbers Jose Angel Qovarrubi as (husband)
Luz Montiel (cousin), and Maria de Jesus Montiel (sister) all
worked in Maria Sagrario Perez' machine crew Her brother
Ernesto Montiel worked in a ground crew Al participated in the
wor k stoppages and her sister Maria de Jesus Montiel was el ected

as a crewrepresentative. She joined the group whi ch undert ook
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the unsuccessful trip to New Mexi co described supra, and nade
no further efforts to secure work wth Respondent because of her
previous difficulties.
Eduardo Mel goza was a closer in the crew of (bduli o Magdal eno and t hen

Pedro Hores in the 1979 Salinas harvest. He participated
In the work stoppages, and signed the pledge to obey his
foreman's orders. He attenpted to obtain work in the Inperial
Valley, but was infornmed by forenan Hores that the latter
al ready had his people. He nmade no fornal application for work
in the 1980 Salinas season, stating that "I always wanted to
work wth them but | don't need the conpany anynore. The
conpany should just stay wth its work. | don't need it
anynore." (RT., Vol. IX p. 76, 11. 19-24).

Ernesto Mntiel first worked for Respondent in 1976 in the
Inperial Valley. He followed the circuit through the 1979
Sal i nas harvest, participated in the work stoppages, and signed
the pledge to obey his foreman's orders. He asked forenan Pedro
Juarez and pusher Abel Luna for work in New Mexi co but was tol d
the crewwas full. Persisting, M. Mntiel went to the
Respondent ' s New Mexi co of fice w th conpani ons Eduardo Gonez,
and Jose Alonzo. Both Gonez and Montiel were hired, but were
inforned by foreman Juarez at the end of the day that there was
no nore work and that "there were orders fromabove". (RT.,
Vol. IX p. 89, 11. 17-24). Inthe Inperia Valley, M. Mntiel
unsuccessful |y applied to various forenen, as well as to

production foreman M. Pena, but was not given work. In My,
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1980, M. Mntiel, along wth Flinon Lozano unsuccessful |y sought work
through forenen Hores and Juarez for a period of sone two weeks.

Magdal ena Cardoza was hired by Maria Sagrario Perez in New Mexi co in
1978, and followed the circuit through the 1979 Salinas harvest. She
participated in the work stoppages, was a crew representative, and si gned
the pledge to formher foreman orders. She was part of the unsuccessful
expedition to New Mexico di scussed supra, and encountered simlar
difficuties in Bythe and the Inperial Valley. In 1980, M. Cardoza went

forewonan Sara Favila' s house in search of enpl oynent but was;
told that her nachine was full.

Jose Refugio Ganarillo was hired by Pedro Juarez as a cutter
and packer in the 1979 Salinas harvest sone two weeks after the

season commenced. He engaged in the work stoppages, signed the
pl edge to obey his foreman's orders, and unsuccessful | y sought

work in Bythe and the Inperial Valley thereafter, wth

co-workers Ranon DO az, Flinon Lozano, and | saac Lozano. He went to the
Salinas canp in 1980 but was told by forenan Juarez that the crew was
already full.

Franci sco Ji nenez cormenced cutting and packi ng for Respondent during the
1978 B ythe harvest. In 1979, he worked in B ythe, the Inperial Valley, and
Salinas, participated in the work stoppages, and signed the pl edge to obey
his foreman's orders. He unsuccessfully sought work in New Mexi co in 1979,

and againin Salinas in 1980. Inthe latter attenpt, M.
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Ji nenez was acconpani ed by his father Bal donero Ji nenez -- who
had al so signed General Gounsel Exhibit #2 -- and by his
brot her Genardo Ji nenez. Pusher Abel ardo Vel asquez suggest ed
to M. Jinenez in dudad Juarez, Mexico, in Novenber 1979,
that "... nmaybe they re not giving you work because of the
stoppages in Salinas". (RT., Wol. X p. 72, 11. 17-18).
Pedro Naranj o worked for Respondent during the 1979 Sal i nas
harvest (and previously), participated in the work stoppages,
and signed the pledge to obey his foreman's orders. He did not
go to New Mexi co because forenan Hores woul d not guarant ee
hima job when the two discussed the nmatter during the |ast
days of the Salinas season. He asked Pedro Hores, Pedro
Juarez, and Roberto Santa Maria for work in B ythe in 1979 but
tonoavail. Inthe Inperia Valley, forenan Hores told M.
Naranjo that the crew had al ready been conpl eted. He again
spoke to foreman Hores at Respondent's Salinas canp in the
spring of 1980, but the response was identical.
Ant oni o Mal donado cut and packed | ettuce in Pedro H ores’
crewduring the 1979 Salinas harvest. He participated in the
wor k st oppages, and signed the pledge to obey his foreman' s
orders. Before the stoppages, forenan Hores invited hi mto work
in New Mexi co. After the labor unrest, the forenan left wthout
notification to the worker. M. Ml donado applied for work at
the Salinas | abor canp in spring 1960. The forenman took down
hi s phone nunber and that of co-worker Guadal upe Berlanga. Two

days later, Messrs. Ml donado and Berlanga returned to the canp,
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but were told that the forenan woul d tel ephone themif there
was wor K.

Jose Rubi o worked for Respondent during the latter part of
the 1979 Salinas harvest, participated in the work stoppages,
and signed the pledge to followhis foreman's orders. He
unsuccessful | y sought work with Respondent in the |Inperial
Valley in February, 1980, and again in Salinas in My, 198Q

Eduardo Gonez first worked for Respondent in 1976, foll owed
the circuit for tw years and participated in the 1979 Salinas
work stoppages, serving as a nenber of the ranch conmttee.
He signed the list to return to work. He asked Pedro Juarez
and Abel Luna for work in New Mexi co but was rebuffed at the
S andard gasoline station in Cal exico. He persisted, however, and worked
for one day wth Ernesto Mntiel as discussed above.

Respondent has deni ed any schene to exclude the 1979 Sal i nas wor k-
stoppage participants fromfurther work at its various operations. Rather,
Respondent has produced docunentation that there were nunerous
(approxi matel y 70) workers who successful |y obtai ned work fol |l ow ng the
1979 Salinas season, but who had al so worked during the period of the
st oppages, although not necessarily signatories to General Gounsel Exhibit
#2. Records produced by Respondent at the hearing reflect a general
decline in the novenent of workers "around the circuit” over the past few

years. (Respondent's Exhibits #28, 29, and 30).
Further, Respondent's w tnesses denied any fornal seniority

system characterizing the hiring practices as "first-cone,
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first-serve". Al supervisory personnel who testified with the exception
of Maria Sagrario Perez, discussed herei nafter, vigorously denied any
efforts to select workers on the basis of UFWactivity or connection wth
the Salinas |abor disturbances of 1979.

B.) Analysis and (oncl usions of the Al eged 81153(a) and (c) Mol ati ons:

General (ounsel essentially contends that in the spring of 1980,
Respondent discrimnatorily failed to rehire for its Salinas harvest
operations the entire class of participants of the 1979 Sal i nas work stoppages
in violation of Sections 1153(a) and (c) of the Act. In support of this
theory, General Gounsel has relied extensively on the individual testinony of
sone 26 workers who encountered difficulties in obtaining work at vari ous
operations of Respondent fromthe fall of 1979 to spring of 1980.
Additional Iy, General Gounsel has offered direct and circunstantial evidence
of Respondent's anti-union ani nus and discrimnatory notivation, including
Respondent ' s conceded know edge of the participants of the 1979 work stoppages
and preservation of a list of said participants. Mny of the all eged
di scri mnat ees, however, nade no fornmal application for rehire to those wth
authority to hire for the 1980 Salinas season, and others did not testify, or
were not referred to at the hearing except for their status as work stoppage
participants i.e., as listed in General Gounsel's Exhibit Nunber 2. For

resol ution then, are the issues of (1) whether Respondent
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discrimnatorily failed to rehire the participants in the 1979
wor k st oppages, (2) whether this discrimnatory policy, if any,
violates Sections (a) and (c) of the Act; and (3) the nunber
of workers included in the group of alleged discrimnatees
entitled torelief, if any.

(1.) The Dscrimnatory Policy:

In discrimnatory refusal to rehire cases, the General

Qounsel nornal |y has the burden of proving, as to each

discrimnatee, that (1) a proper application for enpl oynent
was nade; (2) the applicant was qualified; (3) work was

available at the tine of application; (4) the refusal to rehire

was notivated by the applicant's union affiliation and/ or other

protected activity. The NLRB has, however, distinguished between refusal s
to hire aned at particular individuals, and refusals directed at an entire
class of enployees. Inthe latter situation, "an enpl oyee need not fol | ow
the letter of an enpl oyer's hiring procedure where the circunstances nake
it clear that a rebuff would result.” Serling A umnumC. v.

NRB, 391 F. 2d 713 (8th dr. 1968); P asecki Arcraft Gorp. v.

NRB. 280 F. 2d 575 (3rd dr. 1960). MNor were applicants

required "to go through the usel ess procedure of reapplying
for enploynent at a later tine when jobs were actual |y
available in order to establish that they were victins of the

discrimnatory hiring policy." NRBv. Axchor Fone HIls, 228
F. 2d 775, 780 (5th dr. 1956).
Thus, this Board has held that "[Where the all eged
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discrimnation is not directed at individuals, but at a group,
the burden as to each naned di scrimnatee nay be net by a
show ng that the group was treated discrimnatorily and that
the naned discrimnatee is a nenber of the group Kawano, Inc.
(Decenber 26, 1978) 4 ALRB Nb. 104, enf'd; Kawano, Inc. v.
Agricultural Labor Relations Bd. (1930) 106 Cal. App. 3d 937,
hg. den. Septenber 17, 1980 (Board Decision, p. 6), citing
N_RB v. Hoosier-Veneer, 120 F. 2d 574, 8 LRRM 723 (7th Qrr.

1941). The rule was there nade applicabl e, where the nost
active union support came froma clearly distingui shabl e group
of enpl oyees whi ch the enpl oyer could easily elimnate from
its work force by changing its hiring system Here, the 1979
Sal i nas wor k- st oppage participants were readily cognizabl e to
Respondent, and i ndeed nenorialized in the docunent required
to be signed by all those who desired to return to work to
conpl ete the 1979 harvest.® They were visibly pro- UFWand
i ndeed, the purpose of their activity -- as was known to
Respondent -- was to encourage the URW- enpl oyer bargai ni ng
process whi ch had' | angui shed since the 1975 certification.
In the face of Respondent’'s denial of any policy to
excl ude t he work- stoppage partici pants fromfuture enpl oy,
General (ounsel introduced evi dence of nunerous enpl oyees who
had at first been invited to New Mexi co, traveled to the site
of upcomng operations, and then were unsuccessful in
obtai ning work. Sone gave up their efforts to seek work
rather than risk the costs of the trip fromSalinas to New
Mexi co. Qhers ventured to New Mexi co w thout success even

though arriving as instructed by their
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f or enmen.

Respondent' s agents repeatedly told workers that there woul d not be
work for the work-stoppage participants. A though these statenents were
deni ed by forenen Pedro Juarez, Pedro Hores, Sara Favila de F gueroa, and
supervi sors A daberto Pena, Roberto Santa Maria, and Cel esti no Nunez,
statenents attributabl e o pushers Abel Luna, Avel ardo Vel asquez, and Raul
Ramrez were uncontradi cted. S nce the pushers, as well as the forenan,
hired and fired, the statenents of each are admssibl e as adm ssi ons

agai nst Respondent's interest. See Perry's Pants, Inc., 5 ALRB

No. 17 (1979). S mlar admssions attributable to forenen Antoni o Ranon
Pasillas, Francisco Linon, Jose Casimro Lopez, and supervisor Cbdulino
Magdel eno were al so uncontroverted. | have reviewed the declarations of
fornmer supervisor Cbdulio Magdal eno (General Gounsel Exhibit No. 13 and
Respondent Exhibit No. 26), who did not testify at the hearing. General
Qounsel No. 13 recites M. Magdal eno's forner position wth the

conpany, and rel ates managenent policy wth respect to the 1979 Sal i nas

wor k- st oppages.: To wt, M. Mgdal eno avers that he was

“under orders" to refuse work to the work-stoppage participants,

that job applicants were given a variety of ruses for not bei ng

% donot findit critical to General (ounsel's case that the

docunent containing the list of nanes nay not be conplete. A the very

| east, those nanes |isted pertain to workers who engaged in the stoppages,
and consequent |y supported the effort to spur col | ective bargai ni ng

?/e;;ot i ations.

111
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rehired, and that this conpany conduct was ai ned at di scouragi ng UFWactivity
and organi zation and ultimatel y undermni ng the col | ecti ve bargai ni ng process.
Respondent' s Exhibit No. 26 contains essentially a recantation by M.
agdal eno of the earlier witten declaration -- denying that the statenment was
the one M. Magdal eno had given the UFW and suggesting that he was of fered
work for providing favorabl e UFWtesti nony.

A though under subpoena, M. Magdal eno di d not appear for
the hearing. The General (ounsel successfully obtained an order fromthe
Superior Gourt for Monterey Gounty enforcing the subpoena but was not able to
secure his presence as a wtness. (RT., Vol. XXM, p. 21, 11. 23-28). Wiile
| do not condone M. Magdal ene's absence, because of the conflict in the
witten declarations, (one effectively nullifies the other), the difficulty in
ascertaining the reliability, if any, of each, and the unavailability of the
(wtness to determne credibility, | decline to rely upon either
i n reachi ng these factual conclusions. Thus, adm ssions
attributable to M. Mgdaleno (e.g., RT., Vol. I, p. 90, 11. 18-
21; Vol. X p. 26, 11. 6-10; Vol. IX p. 120, 11. 6-9) remain
uncont r overt ed.

| reach a different result, however, wth respect to the admssibility of
General ounsel Exhibit No. 27 -- forenman Pedro Juarez’ notebook. Gontrary to
Respondent' s contentions, | believe the docunent is rel evant, and adm ssi bl e
as an admission agai nst 25 Respondent's interest in light of M. Juarez
conceded status as | a forenan. See SamAndrews' Sons (August 15, 1980) 6
ALRB No. 44.
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reviewden.by G.App.2nd Ost.,0v.1, Feb. 17,1981. Furthernore, | find
Chat Respondent wai ved any objection to the foundati on and/ or

authenticity of the docunent at the hearing. (RT. Vol. XXM, pp. 8-
11). Wile not essential to the record, | find that the notebook
tends to corroborate General QGounsel's theory wth

respect to the seniority preferences of the conpany herein

described. Anpl e i ndependent evidence of this systemof seniority
pref erences has been introduced in the formof testinony by
Ranon Daz (RT., Vol. I, p. 52, 11.,4-20), Mrria Estela Mendoza Il RT.,
Vol. V, p. 8 1. 12) and supervisor Roberto Santa Maria (RT., Vol. X, p.
31, 11. 9-11), by the acknow edgnent of the three-day rul e by forenen
Roberto Santa Maria and Pedro Juarez (RT., WVol. XX, p. 29, 1. 15; \ol.
XXV, p. 44, 11. 9-10), and by the Respondent's annual award dinner it
sponsored to honor |ong-termenpl oyees (Respondent’'s Exhibit #31). M.
Juarez testified that he kept this book, at the conpany's request -- naki ng
an al phabetical list of workers' nanes indexed by the first nane -- recorded
inorder of their respective dates of hire. Said dates of hire are
reflected £n front of each workers' nane for all of those hired prior to
Septenber 18, 1979 -- the precise date of rehire of the work stoppage
partici pants.

The statistical evidence in the case reflected that Respondent

hired far fewer workers in New Mexi co in 1979 fromthe Salinas

work force (49) than it had in 1978 (78), or in 1977 (93). ( See

(Respondent' s Exhibit No. 27). Sone of those workers who parti ci pat ed

inthe Salinas work stoppages and were later rehired -- e.g. Juan

-31-



Quintero, Ernesto Mntiel, and Eduardo Gnez, failed to finish the 1980
Salinas season. Mntiel and Gnez, on the one hand, were offered work for
one day in New Mexi co; M. Quintero was discharged for the reasons

descri bed infra.

Under the NLRB, cases in which there are statistical show ngs of
di sproportionate inpact upon a group have requi red no show ng of conplete or
absol ute excl usion of the group fromthe work force. N.RBv. Shedd-Brown Mg.
G., 213 F. 2d 163, 34 LRRM 2278 (7th dr. 1954); NLRB vs. Hbosier-\Veneer, 120
F. 2d 574, 3 LRRM 723 (7th Ar. 1941); Borg-Vdrner Gontrols, 128 NLRB 1035, 46
LRRVI 1459 (1960). Thus, Respondent’'s contention (Respondent's

Brief, pp. 14-16) that a | arge nunber of workers who parti ci pat ed
in the Salinas work stoppages were later rehired at one or another of
Respondent' s operations is not determnative of the factual concl usions
herein. Sone of the returnees were related to forenen (e.g., Belen Perea,
Carl os H gueroa, Rosal va Lopez) or were only narginally involved in the
protests (Jose Trujillo). Rather, the statistical decline in the novenent of
the work force tends to support General (ounsel’s thesis that Respondent did
seek to exclude the 1979 Salinas harvesters fromfuture work.

The enpl oynent pattern herein is particul arly suspici ous when
consi dering the UFWI| eadershi p structure at Respondent's 1979 Sali nas
operations. The union ranch coormttee consisted of Ranon O az, treasurer;
Rosendo R os Gasillas, president; and Eduardo Gonez, vice president. nly
Gonez was re-enpl oyed, and for one day. The union's 1979 bargai ning commttee

Was no nore
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successful . A though sone were | ong-termenpl oyees (e.g. M. Daz

and Ms. Cabrera), all were unsuccessful in their efforts to
obtai n enpl oynent w th Respondent between fall 1979 and spring 1980 :
Dego de |l a Fuente, president; Ranon D az, Muria Estela; Mendoza; Miria de
Jesus Montiel; Mnerva CGabrera.

There was anpl e evi dence of Respondent’'s aninus: In addition,
to the admssions heretofore cited, Peter Or conceded that he had
wanted to fire the work-stoppage participants in the fall of 1979, but
agreed to "reinstate"” themon the condition that they promsed to
di sconti nue the stoppages. Gher supervisory personnel expressed the view
that the bargai ning sessions were futile and that the conpany's intent was
not to enter into a contract wth the UWW (RT., Wol. MIIl, p. 51, 1L
22-28). The policy to exclude the Chavi sta | eadershi p neshed preci sel y

wth the bargaining strategy discussed infra. Indeed, the presence of the

excl uded class of workers was raised as a negotiating tact by attorney
Thornton when the tal ks resuned in June 1980. (RT., Vol. XV, p. 42,
11. 13-15). Forenen Juarez, Sagrario Perez, and Hores all
articulated anti-union sentinents related to Respondent's hiring
practices. (RT., Vol. Ill, p. 18, 11. 1-12; Vol. M1, p. 49, 11. 8-
14; Vol. M1, p. 81, 11. 9-11).

Respondent contends, simlar to the Enpl oyer's position in Kawano,
supra, that the systemof hiring did not change fol |l ow ng the 1979 Sal i nas
wor k stoppages, but that, as in the past, workers had to apply for work
when work was available. The alleged discrimnatees sinply did not tinely

apply, and therefore were
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not rehired.

A though the evidence was largely conflicting inthis regard, it
appears that no formal seniority policy -- involving lists, specific dates
of recall, etc. -- was in effect at any of Respondent's operations during
the period in question. However, a systemof "preferences" was foll owed
by the forenen responsible for hiring and firing the harvest work force.
That is, workers who conpl eted a particul ar harvest season were general ly
invited en nasse by the foremen to the next harvest |ocation, Thus workers
were encouraged to "followthe circuit"™ with particul ar forenen, and
| ongevity awards were given to all enployees at a yearly dinner held in
Salinas. For those invited to the next season, a three-day grace period
was permtted -- during which their jobs woul d be hel d open so | ong as
they had confirmed wth the forenen that they woul d be follow ng the

circuit. Wile the precise conmencenent date of a particul ar harvest

season mght not have been known by the very last day of the precedi ng
harvest, the forenen were generally inforned sone 2-7 days i n advance
as to when they (and their crews) woul d be needed in the next |ocation
(RT. , Vol. XV, pp. 96, 11. 3-21).

Thus, these "infornal" hiring practices often necessitated efforts by
the forenen to call workers known to themthrough past work experience at
their hones in between seasons, to nmake hone visits, or |ook for people in
certain areas -- e.g. the labor canp in Salinas, the Sandard and Shel |

gasoline stations in Cal exico, and the nechanic's shop in Mxicali.
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Respondent urges that many forner workers changed their custonary
net hods of seeking work only because the union told themto do so, not
because they actual |y wanted to work for J. R Norton. | find no evi dence
in the record, however, that the UFWencouraged peopl e to seek work in
violation of Section 1154.6 of the Act, or that any of the applicants was
| ess than sincere in his or her efforts to obtain work. | findit highly
incredul ous that all twenty-six forner enpl oyees woul d either deliberately
or mstakenly apply for work when none was available. As the harvest was
their likelihood, it seens plausible that the workers woul d know when j obs
were available at various localities. S nce there was no evidence of any
previous difficulties in obtai ning work wth Respondent, and no evi dence
that they applied to the wong people, or at the wong places, | reject
this explanati on of Respondent, and find that tinely applications were
nade by the twenty-six testifying wtnesses. I ndeed Pedro Juarez'
journal indicates conpany policy of adding crew nenbers throughout the
duration of a particular season. (General Gounsel Exhibit No. 27).

Thus, the 20 need for replacenents coul d be anticipated for any given

harvest. (RT., Vol. I, p. 142, 11. 13-16). Sone of the 1979 work-
stoppage participants indicated that they had been offered work in md-
season. In Salinas 1980, however, promses to communicate wth the forner
wor k- st oppage participants, or to tel ephone themwhen work becane

avai l abl e were unfulfilled. In such circunstances, their failure to be

rehired i s suggestive of
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discrimnatory notivation. See SamAndrews' Sons (August 15, 1980) 6 ALRB Nb.
44, reviewden. by Q. App., 2nd Ost., DOv. 1, February 17, 1981.

| further find it incredible that this entire group of enpl oyees woul d
abandon a nethod of application by which they had been hired for several
years, and persist for 5 harvest seasons in a futile new net hod whi ch avai | ed

themnot hi ng. See Kawano, supra, p. 15, Board Decision. Rather, the work-

stoppage participants were not hired in Salinas in the spring of 1980 because
Respondent reverted to its forner (pre-1979 Salinas) hiring practice: Qice the
activist core was excluded fromthe New Mexi co, Blythe, and Inperial Valley
operations, Respondent could and did conveniently reinstitute the forner
systemof "inviting" entire crews to continue the circuit. Wile the 1979
Salinas harvesters would not be offered work in | New Mexi co because the
forenen coul d not predetermne the starting date, those who applied in Salinas
in April and My of 19SOwoul d be inforned that the crews were full (wth
Inperial Valley people). Thus, Pedro Juarez would bring a full contingent
fromthe Inperial Valley to Salinas in 1980, and Maria Sagrario Perez woul d
invite all of her people to continue the harvest in Salinas fromthe Sout hern
Galifornia area.

Typical of the "new' (post-Salinas 1979) hiring policy was the hiring of
Ana Alarcon. A though she had worked only in the southern operations in 1977,
1978, and 1979, and lived pernanently in B ythe, forewoman Maria Sagrario

Perez asked Ms. Al arcon if she
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wanted to cone to Salinas for the 1980 harvest. Her sisters, Lina and Mria
Aarcon, were alsoinvited to "followthe circuit" to the north. The request
fromthe forewonan was nade two days prior to the end of the Arizona harvest,
and Maria Sagrario Perez tel ephoned the Alarcon sisters at their hone in

B ythe to Informthemof the approximate Salinas starting date. Inthis
nanner, there would be no 1980 Salinas jobs for the 1979 wor k- st oppage
participants (previously excluded fromNew Mexi co and ot her "sout hern"
operations), because all of the crews were "conplete" wth workers recently
hired fromthe other farmng sites.

Finally, in considering the testinony of two key w tnesses (Miria
Sagrario Perez for the General ounsel and A daberto Pena for the
Respondent), | nake the follow ng findings: Ms. Perez testified in a
preci se, detailed, and | thought straightforward nanner. She expl ai ned t he
prior perjured testinony,3? the conpany, instructions under which she
| abored, and her desire to "set the [record straight" wth candor', and
great dignity. Two special [hearing sessions were arranged at night
to accormodate Ms. Perez' work schedule, and | was struck by the drana and
isolation of her plight and considered her testinony to be nost sincere.
She seened particularly pai ned by the events -- al though not uncontrolled
enotionally -- and forthright in her disavowal of future interest in
enpl oynent with Respondent. nly on two occasions -- during the second
eveni ng -- when she recited that supervisor Santa Maria had told protesting
crew nenbers that they
*3J.R Norton, Case Nbs. 79-CE-78-EC et al.
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were fired using two different verbs in Spanish (RT., Vol. X1, p. 167, 11
6-12) and when she attributed to M. Pena a disinterest in the quality of the
product harvested and shi pped by the Respondent (RT., Vol. XII, p. 74, 11
4-7) did | feel that her testinony was "rehearsed” or perhaps geared to
neeting previous testinony rather than to a whol |y accurate recol | ection of
events.

M. Pena specifically denied the allegations nade by M. Perez and
t he nunerous other w tnesses who detailed their difficulties in obtaining
work wi th Respondent follow ng the 1979 work stoppages. However, his
nmanner was at tines obsequious, and | often felt that he was gearing his
renarks to an audi ence --the hearing officer -- rather than respondi ng
directly or precisely to questions franed by the attorneys. Gven his
position wth the conpany, M. Pena was nore responsi bl e for
comuni cati ng conpany policy to | ower supervisory personnel
rather than contributing to theformul ation of said policy per se
As such, he occasional |y seenedapol ogetic for his role in the on-goi ng | abor
di sput es whi ch had, been burdeni ng the conpany.

Inreviewng the entire context of the case, the possible
bases for bias of M. Perez follow ng her vehenently controverted termnation
her educational background, and her prior concededly perjured testinony, |
conclude that it is nore likely than not that Ms. Perez' version of events is
true. | also consider that the record evidence inits entirety -- excl udi ng
the testinony of Ms. Perez (and the conflicting declarations of M. Nagdal eno)

-- is sufficient to nake a very strong prina facie
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show ng that Respondent engaged in a systematic plan to exclude the 1979
wor k- st oppage partici pants fromfurther enpl oynent, thus dealing a
critical blowto the UFWeffort to achi eve a col | ective bargai ni ng
agr eenent .

| therefore conclude that the General (ounsel has set forth a
substantial prima facie case that Respondent discrimnatorily refused to
rehire a large nunber of the 1979 wor k- st oppage participants for the 1980
Salinas harvest. The evidence belies Respondent’'s contentions that no
change was nmade in hiring for the purpose of discrimnating against the
1979 wor k- st oppage participants. Rather, the record indicates that
Respondent undertook a deliberate effort to thereafter exclude the 1979
"troubl e-makers" fromits various operations.

(2) Respondent's Business Justifications for the Failure to

Rehire the 1979 Salinas Wrk- S oppage Parti ci pants:

Oce the General Gounsel has proved its prina facie case 17 by
show ng that the enpl oyer has engaged in discrimnatory conduct which
coul d have adversely affected enpl oyee rights, the burden shifts to the
Respondent to establish that the latter was notivated by legitinate
obj ectives. See Maggi o-Tostado, 3 ALRB No. 38 (1977), citing NLRB vs.
Qeat Dane Trailers, Inc., 388 US 26, 65 LRRM 2465 (1967). A though

Respondent denies that it purposefully intended to exclude the 1979
wor k- st oppage participants fromfuture enpl oynent, it has proffered
several reasons to explain their inability to obtai n work.

| have already declined to accept the argunent that the
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workers sinply did not tinely apply between fall, 1979, and 2 spring,
1980, and thus were unabl e to regai n enpl oynent. Respondent 2 further
contends that nany workers did not get jobs because their

forner forenen were no longer hiring workers for Salinas in 1980.
(Respondent's brief, p. 11). Thus, A daberto Pena testified that he hired
four (4) new forenen between Septenber 1979 and the fall of 1980. Roberto
Santa Maria -- fornmer foreman of ground crew A in 1979--becane a super Vi sor
of the wap rmachines in March 1930. (bduli o Magdal ene was di schar ged
before the 1980 Salinas season started. Mria Sagrario Perez was fired one
week after the Salinas season began. S nce the workers (particularly the
ground crews) tended to followthe forenen around t he
circuit, it is suggested that the difficulties encountered by

the alleged discrimnatees was attributable to this high turnover in
super vi sory per sonnel .
However, the twenty-six wtnesses who testified for General,
Qounsel clearly described hiring practices relating prinarily to forenen

Pedro Juarez, Pedro Hores, and to a | esser degree

Maria Sagrario Perez, and Sara Favila de Fgueroa, all of whom
were present in Salinas for at |east part of both the 1979 and
1930 harvests. The difficulties that workers faced when seeki ng
work wth Jose Casimro Lopez occurred in New Mexi co in 1979,
and (bdul i o Magdal eno was a supervi sor rather than a forenan
during the rel evant periods herein. Pushers Raul Ramrez, Abel

Luna, and Abel ardo Vel asquez naintained their critical roles
throughout the duration. Many of the alleged di scri mnatees had
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wor ked for various forenen over a period of nany years in Respondent's

enpl oy, (e.g., Ranon D az, the Lozano famly, the Chairez famly, the
Quinteros.) Qhers inquired of four or five different supervisory personnel
in their search for enpl oynent, (e.g. Rosendo Ros Casillas, Hisa Mnti el
Cavarrubi as, Ernesto Montiel.) And throughout the period of the alleged

di scrimnatory conduct, the chi ef supervisory personnel of Respondent's
operations -- Peter Qr, A Pena, and Celestino Nunez -- contributed to the
enpl oyees' difficulties. Thus, workers woul d be referred frompusher to
foreman to general supervisor, and back to forenan in their fruitless quests
for work. If one indicated there were "openings", the other woul d

quickly recant. As in Kawano, supra, to assune that the forenen,

all acting independent|y woul d decide not to hire the 1979 wor k-

stoppage participants belies all credulity. Perhaps because; Respondent has
deni ed any policy to discrimnate agai nst the 1979 wor k- st oppage parti ci pants,
no further suggestions have been forthcomng to explain the difficulties
encount ered by the harvesters in obtai ning work during the 19S50 Sal i nas
season.

Even if legitinate business considerations did enter into

the decisions not to rehire particul ar workers on any giver, day,

It 1 find that at |east the twenty-six alleged di scri mnatees who
testified woul d have been rehired but for Respondent's
discrimnatory notive. | conclude that Respondent has engaged
inapolicy of not rehiring forner participants in the 1979, Salinas work

st oppages because of their activities which have been
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condoned by Respondent as di scussed hereafter. Such conduct viol at es
Sections 1153(a) and (c) of the Act, and | shall recommend the
appropri ate renedy.

(3) The Scope of the Qass of Aleged D scrim nat ees:

General (ounsel has suggested that the nenbers of the class which has
been di scri mnated agai nst should include all participants in the 1979
Sal i nas work stoppages for whom Respondent has not offered evi dence of
reenpl oynent. (General Qounsel's Brief, pp. 32, 105). Relying upon the

Kawano deci sion, General Gounel contends that it shoul d be relieved of

the need to prove that each individual nade a proper application, that
work was available at the tine of the application, and that the

position was later filled. Wile |l find that the reliance on the Kawano

approach is appropriate in the instant case, that decision and ot her

precedent suggest a nore limted scope of the group . of discrininatees.
The naned di scrimnatees in the Kanano deci sion refl ected
t hose persons who desired and were available to work for the

| enpl oyer and woul d have been rehired but for the enpl oyer's

unl awful di scrimnation. Kawano, supra, ALOdecision, p. 52. As

suggested in the Board decision, the discrimnatees i n Kanano were not

required to prove that a proper application was nade where part of the
discrimnatory schene was to prevent such applications frombei ng nade, or
where the enpl oyer changed the net hod of application wthout notice to the

enpl oyees. Kawano, supra, Board decision, pp. 4-5, citing P asecki

Arcraft Qorp.
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v. NLRB, 280 F. 2d 575, 46 LRRM 2469 (3rd dr. 1960); Ron Nunn

Farns (June 1, 1978) 4 AARB Nb. 34, reviewden. by G. App., 1st

Ost., Dv. 4, July 23, 1979, hg. den. Septenber 12, 1979. Thus, the
Board found that the discrimnatees -- by speaking wth various forenen, a
forner "raitero", and asking for work at the enpl oyer's office --
denonstrated; as best they could, their desire and availability for work
wth the enpl oyer. As suggested by the Lhited Sates Suprene Gourt in
International Brotherhood of Teansters v. US 431, US 324, '97 S Q.

1843 (1977), a show ng nust still be nade, as to each non-applicant, that
he or she woul d have applied but for the enpl oyer's discrimnatory
practices. There, the U S Suprene-(urt has suggested that this
requi renent mght be net by "evidence of an enpl oyee's infornal inquiry,
expression of interest, or even unexpressed desire. . . ." 97 S Q. at
1873, n. 58.

In the instant case, General (ounsel has anply denonstrated
the desire and availability for work of the follow ng individual s:
Jaine CGedillo, Ladislao Mranda, E nesto Muntiel, Agustin Rol dan, Rosendo
Ros Gasillas, CGarlos Aguirre, Fernando Sal dana, Franci sco Ji nenez,
Eduar do Mel goza, Quadal upe Berl anga, Pedro Naranjo, Jose M || asenor,
Manuel R Vasquez, F linon Lozano, Jose R Ganarillo, Ranon D az, Jose
Rubi o, Jose Farias, Antoni o Mal donado, D ego de |a Fuente, Arturo Hoyos,
Hisa M Qovarrubi as, Mgdal ena Cardoza, Mnerva Cabrera, Mrria Estel a
Mendoza, Mrtha Garcia, Mria Garcia, and Juan Reyna. The record reflects

that each of the aforesaid nade efforts to seek work during the 1980
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Salinas harvest or declined to do so because of the futility of previous
applications at the "southern" operations. A though sone did not testify in
person (e.g. Guadal upe Berlanga, F I non Lozano, and Carlos Aguirre), | find
that there is sufficient evidence to conclude that they al so were avail abl e
for and interested in working the 1930 Salinas harvest, and woul d have been
rehired but for Respondent's discrimnatory policy.

| further find that the General Gounsel has not net its burden or proving
that the other participants of the 1979 Salinas work stoppages (signatories to
General ounsel's Exhibit No. 2) were victins of Respondent's discrinmnatory
plan. None of these persons testified. There is evidence only of their
participation in the work stoppages, and in sone cases futile efforts in
seeking; work in otherareas of Respondent’'s operations, but no
indication as to whether or not any one of them possessed “Unhexpressed"
desires to work in Salinas during the 1980 Salinas harvest or were even
avail abl e for such work. | shall therefore recormend that they not be
included in the Section entitled The Renedy herei nafter referred.

The International Brotherhood of Teansters decision refers to a two-

step procedure by which the governnent has the burden of first establishing

the existence of a discrimnatory policy, and then at a separate hearing, of
proving that individuals j would have applied for the job had it not been for
these discrimnatory practices. Here, however, as in Kawano, this was not a

"class action” in the strict procedural sense, and "no
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formal class certification was either necessary or possible". (Kawano, supra,

Board decision, pp. 7-8.) There, as here, it is clear that all parties have
been aware throughout the proceeding that a maj or issue was whet her
Respondent' s failure and refusal to rehire the 1979 Salinas work stoppage
participants constituted a violation of Sections 1153(a) and (c) of the Act.
In the absence; of evidence that the individual s were available for work in
Salinas and desired to obtain sane -- albeit in an unarticul ated

nmanner -- | recommend the aforesaid limtation of the group of

di scri mnat ees.

(4) Athough Arguably Unprotected, the Activity of the VWrk-S oppage

Partici pants Ws CGondoned by Respondent's Subsequent Conduct :

Respondent has contended that certain types of concerted conduct are not
protected activity, thus rendering disciplinary neasures taken by the
enpl oyer because of such activity not violative of enpl oyee rights under the
ALRA (Respondent's Brief, P. 20). Sonme concerted activities nay be carried
oninconflict wth an enployer's right to operate its plant (farnm and
direct its forces, or at atine and in a nanner inappropriate to the
situation. "It is a, question of degree, and if enpl oyees go too
far, they lose the protections of Sections 7 and 8(a)(3)" [of the NLRA.
Morris, The Devel opi ng Labor Law (1971), p. 125.

Thus, a nunber of decisions under the NLRB have sustai ned the right of
enpl oyers to di scharge enpl oyees who engage in "partial, intermttent or

recurrent” work stoppages. N.RBv.
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B ades Mg. Gorp.. 344 F. 2d 998, 59 LRRM 2210 (8th dr. 1965);
N.RB v. Montgonery Verd & ., 157 F. 2d 486, 19 LRRM 2008 (8th
dr. 1946). Honolulu Rapid Transit Go., 110 NLRB 1806, 35 LRRM
1305 (1954). The rational e for these cases has been that

di ssati sfied enpl oyees cannot strike and naintain their pay 5 status
at the same tine. Were the stoppage is part of a plan 7 or pattern of
intermttent action which is inconsistent wth the genui ne strike or
genui ne performance by enpl oyees of the work nornal |y expected of them
by an enpl oyer, the enpl oyer's discrimnation agai nst the enpl oyees for
this unprotected conduct does not violate the NNRA Valley Aty
Furniture (., 110 NLRB 1589, 35 LRRM 1265 (1954) enforced, 230 F. 2d
947, 37 LRRM 2740 (6th dr. 1956); Pacific Tel. & Tel. ., 107 NLRB
1547, 33 LRRVI 1433 (1954).

In the instant case, the 1979 Salinas work stoppages
seenmngly presented a prototype of intermttent unprotected
activity. The series of stoppages were planned by the workers,

w th the know edge and consent of the union, but not as an
officially sanctioned strike. The' enpl oyer was not notified

of the workers' intent on any given day, and the result was nearly
one nonth of economc chaos at Respondent’'s Sal i nas operati ons.

Applying the NLRB s bal ancing test (see Morris, The Devel opi ng

Labor Law, Qumul ative Supp. 1971-1975, p. 11)-- the enpl oyees
right to engage in concerted activity agai nst the enpl oyer's
right to control the conduct of its enployees in the plant (field

t he wor k- st oppage participants had a legitinate and (urgent)

- 46-



interest in the resunption of collective bargai ning negotiations. The UFW
had been certified for over three years wth little tangible result.
Respondent, on the other hand, presented very conpel | ing evidence that the
stoppages were inimcal toits enterprise. Over 1000 acres of |ettuce
were ruined and the enpl oyer suffered a significant financial |oss
therefor. Wile there was no contract herein providing for any gri evance
nmachi nery through whi ch the enpl oyees mght nake their position

known to the conpany (see Bob Henry Dodge, Inc., 203 NLRB 78 (1973) 1,

| find the work stoppages to be highly destructive of the Respondent’s
economc interests because of the |ack of advance notice, the perishabl e
condition of the crop, and the variegated nethods and durations of
concerted activity. In weighing the interests involved, | conclude that
Respondent properly acted to repl ace the workers in md-Septenber. It is
the subsequent treatnent of the replaced workers follow ng their
reinstatenent three days later, however, which is central to the ultinate

resol ution of the controvery herein.

(5 The (ondonation Theory

General ounsel has contended, and Respondent has deni ed,
that the subsequent reinstatenent of the work-stoppage participants
on Septenber 17, and 18, 1979, effectively constituted a "condonati on"
of any (fornerly unprotected) activity on the part | of the workers. As
expl ai ned by the Second Arcuit, "Condonati on requires a denonstrat ed
wllingness to forgive the inproper aspect of concerted activities, to

'wipe the slate clean. After
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a condonation, the enpl oyer may not rely upon prior unprotected
activities of enpl oyees to deny reinstatenent to, or otherw se
discrimnate against them"” NRBv. EA Laboratories, 183 F. 2d
885, 28 LRRM 2043 (2nd A rcuit 1951), cert. denied 342 US 871,
29 LRRV 2002.

In the instant case, all of the work-stoppage participants
who signed the pledge to obey their forenan's orders were
reinstated to their jobs. Peter Or admtted that there were no
further difficulties for the Salinas harvest, and in his words,
there was "no further use" for the docunent containing the
(inplied) promse not to engage in future work stoppages. 3 I find
this testinony to be clear and convi nci ng evi dence that the
Respondent in fact agreed (1) to forgive the msconduct and
"Wpe the slate clean", and (2) to resune the forner enpl oynent
rel ati onship wth the enpl oyee. Such evi dence clearly surpasses the
statenent froma forenman that "striking enpl oyees' jobs were
all right", or nere silence in permtting workers to return to
work, or the invitation to confer. &. NLRBv. Marshall Car and
Wieel Foundry Go., 35 LRRM 2320 Coth dr. 1955); Packers H de
Assn. v. NLRB, 62 LRRM 2115 (8th Ar. 1966); N.RB v. ol oni al
Press, Inc. 509 F. 2d 850, 83 LRRM 2337 (8th dr. 1975). As
Respondent candi dly conceded, the conpany's reinstatenent of the
strikers in Septenber of 1979 "was inpelled by the need to get
its crops harvested'. (Respondent's Brief, p. 24). It

therefore suited Respondent's purposes to "w pe the slate cl ean

and resune the forner enpl oynent relationship". It cannot now

O RT, Wl. X, p 157, 11. 3-7.
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credibly contend that that was not its real intent. A the very |east,
all those enpl oyees who signed General (ounsel Exhibit No. 2, and
fulfilled the pl edges contai ned therein through the end of the Salinas
harvest, were entitled to the protections of the condonation doctrine. To
hol d ot herw se woul d permt Respondent a "doubl e standard” of dealing wth
its enpl oyees when such effort suited .its purposes. This the Act cannot
tolerate.*

Nor do I find persuasive Respondent’'s anal ogy to the decision in
MKay Radi o & Tel egraph . (1951) 28 LRRMI 1579, wherein the

activities of the enpl oyees--denand for an unl awful security

clause in the contract -- were unlawful fromtheir inception.
Respondent's Brief, p. 23). Athough the intermttent stoppages herein
nmay have been arguably unprotected activity, their goal --

to achieve a coll ective bargai ni ng agreenent -- cannot be said

to be unlawful ab initio.

Lest the thought arise that Respondent woul d have better
suited its own purposes by summarily di scharging or repl acing,
and subsequent|y refusing i medi ate rei nstatenent to the work-
stoppage participants, it should be noted that Respondent's
actual conduct caused far nore difficulty to the workers. By
the "appearance of condonation” nmany were | ed to nake fruitless

journeys to the various sites of Respondent’'s tri-state

4The ALRB has recogni zed the doctrine of condonation in a
dissimlar factual setting. . Martori Brothers O stributing,

5 ALRB No. 47 (1979).
/11
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operations in search of vork.> 1 thus rej ect Respondent's proffered
justification of the subsequent refusals to rehire on the basis that the
under | yi ng wor k- st oppage activity was unprotected, and w |l recommend the

appropriate renedy for the af orenenti oned di scri m nat ees.
V. Failure to Rehire Marcelino Quintero and Pabl o Qui ntero

A) Facts:

Pabl o Quintero -- the brother of Juan Quintero -- worked for Respondent
in Salinas, B ythe, New Mexico, Inperial Valley, and Arizona from1977 to
April 1980. The usual customwas for then-pusher Pedro Juarez to go to M.
Quintero's house in Mxicali to informhi mof the coomencenent of a particul ar
season. Additionally, supervisory personnel woul d sonetines informthe
workers in a nechanic's shop in Mexicali, or prior to the termnation of
operations in one particul ar area of the cormencenent of the next harvest
season. The notice given was usually two to three days in advance.

Marcel ino Quintero -- the son of Juan Quintero -- worked for
Respondent since 1976 when he was' enpl oyed in the Inperial Valley

> I ndeed, forner forewonan Maria Sagrari o Perez suggested that subsequent
"invitations" to the work-stoppage participants co work at other |ocations
was a part of Respondent's schene to deceive the workers and nake them"shed
tears of blood". (RT., Wol. XI, p. 127, 11. 13-14). Because | have

consi dered the record evi dence i ndependently of the testinony of M. Perez,

| decline to inpute such a nefarious schene to Respondent's nanagenent
personnel . However, the condonati on and subsequent refusal to rehire the
workers effectively excluded many harvesters fromthe | abor nmarket for sone
seven (7) nonths.

1111
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and Blythe. 1n 1977, he worked for Respondent in the Inperial Valley and
Bythe. 1n 1977, he worked for Respondent in the Inperial Valley, B ythe,
Arizona and Salinas. In 1978, he was enpl oyed in the Inperial Valley,
B ythe, and Salinas, and in 1979 in B ythe, Aizona, and the |nperial
Val | ey.

As neither of the Quinteros worked in the 1979 Salinas harvest,

nei ther was involved in the work stoppages and thus they were not

signatories to the list of workers who engaged in the | abor di sturbances
whi ch marked the 1979 Salinas operations. Mrcelino Qintero, however, was
a WPWactivist who passed out leaflets in the Inperial Valley on two
occasions in 1979 in the presence of forenman Pedro Juarez and Raul Ramrez.
Both Quinteros worked in Pedro Juarez' crewin Arizona in the spring
of 1980. Pablo Quintero testified that forenan Juarez asked himin
Ari zona whet her he woul d be going to Salinas. Quintero answered that he
hadn't been to Salinas in several years and felt like doing so this year.
The forenan nade no response. Wien Marcelino Quintero asked the forenan
when the Salinas season woul d start, the forenan answered that he did not
know
Because of an "energency" at hone in Mexicali, Pablo Qintero did
not work the final day of harvest in Arizona (Saturday, April 20).
A though Marcelino Quintero did work the that foreman Juarez had al ready

left for Salinas. Early Wdnesday norning (April 23) the three Quinteros
left for
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Salinas in Juan's pick-up truck arriving later that evening. Early
the next norning, Pablo and Marcelino took the conpany bus to
Respondent's field in Alroy. Forenan Juarez told the Quinteros
that he was "already full". Supervisor Pena then approached
Juarez and asked "These peopl e? Wiat, Pedro?" The forenan
responded, "l don't know'. (RT., Vol. IV, p. 17, 11. 11-14). Wen
Pabl o Quintero asked M. Pena about work, the supervisor denied
that any systemof seniority existed. Both Marcelino and Pabl o
Quintero testified that they saw nany "new' workers -- who they
didn't recognize -- inthe Glroy field on the day they showed
up for work.
For the Respondent, forenman Pedro Juarez testified that he
announced to his crewon Friday, April 19, 1980, that the next
| day would be the last, but that he did not know when the Sal i nas
harvest woul d coomence. O Monday, April 22, he would tell them
when the Salinas harvest would start. Supervi sor Pena call ed
hi mon Mbonday at around noon and told hi mthat work woul d start
in Salinas on the foll ow ng Vednesday. n Tuesday norni ng, the
foreman distributed -- as was his-' custom-- checks to his Arizona
enpl oyees at the Popular Drug Sore and Sandard station in
Calexico, Galifornia, and at the nechanic's shop in Mexicali. A
that tine, he told the workers when the Salinas harvest woul d start, and
recei ved assurances fromvarious of the Arizona harvesters that they woul d
followthe circuit to Salinas. As he was still seeking his required nunber of
trios, M. Juarez subsequently hired in Cal exico that day the bal ance of the

wor k
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force he would need in Salinas. Won his arrival in Slinas, M. Juarez had
his entire nine-ten trios, and thus was unable to offer work to either of the
Qui nteros who had not shown up for their checks in any of the three Sout hern

Galifornia localities on Mnday, April 21.

B. Analysis and (Goncl usions of the Al eged 81153 (a) and (c)
\Vi ol ati ons:

S nce neither Marcelino Quintero nor Pabl o Quintero partici pated
in the 1979 Salinas work stoppages, General Gounsel has suggest ed
that their inability to obtain work in Salinas in 1980 was rel at ed;
to their own union activities and to the nore visibl e pro- UFWconduct of
their relative Juan Quintero. Thus, the prina facie violation is alleged in
the UFWsynpat hi es of the workers, the anti-union aninus of the Respondent,
and the appropriate applications for work in Salinas in the spring of 1S30.
The General Qounsel's theories in this regard, however, nust be juxtaposed
agai nst Respondent's expl anation that (1) the Quinteros failed to appear on
Mbonday, April 21 to collect their paychecks in Cal exi co, and thus were not
notified of the Védnesday, April 23 Salinas starting day; and that (2) when
the Qinteros did arrive in Salinas on Thursday, April 24, foreman Juarez had
already hired his required 9-10 tri os.
I ndeed, Respondent's proffered business justification for the
failure to rehire the Quinteros is consistent wth General
Gounsel ' s theory of Respondent's practices wth respect to the
| pre-work stoppage hiring patterns: To wt, Respondent's forenen
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woul d notify the workers in a particular |ocation when the next season
woul d cormence. Wiere possi ble, workers were invited to "followthe
circuit". A"three-day grace period" was recogni zed for those workers
who comuni cated their desire to work the upcomng season. That the
Quinteros were not rehired, and not notified of the starting date in

Sal i nas was due, according to Respondent, solely to their failure to show
up for and to receive their checks in Cal exi co/ Mexicali on the day when
forenman Juarez conpl eted his hiring.

Inrebuttal, General Gounsel may point to the record evi dence that
wor k woul d have becone avail abl e for the Quinteros during the early spring
of 1980. As in the past, the forenen often had need to hire throughout
the season. Indeed, the record reflects that because of the protest of

Maria Sagrario Perez' crew discussed, infra, there were nunerous vacanci es

inearly May at |least on one wap nachine. Additionally, the cryptic
conversation between M. Pena and forenan Juarez, the early indication by
Pabl o Quintero that he intended to work in Salinas in 1980, and the
utinate treatnent afforded Juan Quintero buttress the , concl usion that
sone discrimntory notivation' caused the Quinteros the difficulties they
encountered in Salinas in April 1980. S nce the foreman was anware of M.
Qintero's interest in and desire to continue to work once the Salinas
season started, it seens peculiar that Pedro Juarez did not observe the
three-day grace period in this particular case. He apparently sought

advi ce of his own superior -- M. Pena -- inthis regard, but
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failed to hire either on April 23.

On bal ance, | find that the General (ounsel has established by a
preponder ance of the evidence that there was a connection or causal
rel ati onshi p between the Quinteros' union activities and their failure to
be rehired on April 23. See Jackson & Perkins; Rose ., 5 ALRB No. 20

(1979). They woul d not have been refused work during the spring 1980
Salinas season had it not been for their UFWactivities and rel ati onshi p
to Juan Quintero, rather than because of the "unavailability" of work
upon their arrival in Salinas.

| do not viewthe Act as giving the Board a license to dictate the
net hod by whi ch an enpl oyer chooses to hire its work force, so long as the
net hod sel ected is not taken for prohibited purposes. See Maggi o- Tost ado
(1977), 3 ALRB No. 38, citing NNRBv." Madwest Hanger Go. (8th dr. 1973)
82 LRRM 2693. Past practices of Respondent show a pattern of hiring which

spreads over the first fewdays of a particular season, and often calls
for repl acenent workers throughout the duration of any one harvest.

(See General Gounsel Exhibit #27)'. Uhiquely in 1980, the forenen

hired "all nine-ten" trios in the Cal exico-Mxicali area for the

upcomng Sal i nas season. However, forenman Juarez knew for a fact that at

| east Pablo Quintero desired to work in Salinas fromhis previous
conversations, and he could readily infer sanme from Mrcelino' s questions
inthat regard. Relying upon the three-day rule, the Qinteros arrived in
Salinas well within their specified "grace period'. Further, the

conver sati on bet ween
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foreman Juarez and supervi sor Pena suggested that sone i ndependent j udgnent
was exerci sed by these nmanagenent personnel in determning the enployability
of the two Quinteros. The events surrounding Juan Quinteros' termnation, and
the anti-union conduct which is the subject of this case, as well as a
previous unfair |abor practice hearing (see J. R Norton . (June 22, 1978) 4
ALRB No. 39, enf'din part, J. R Norton Go. v. Agricultural Labor Rel ations
Bd. (1979) 26 CGal. 3d 1.) suggest strongly that the abrupt departure of the

foreman fromGCal exico, and the inmedi ate filling of his crewwas nore than
fortuitous.

Lest Respondent contend that it is guilty of unlaw ul conduct, on the one
hand, for failing to notify its workers in one |location of the starting date
for the next season, and, at the sane tine, equally violative of the Act for
naki ng such notification, sone commentary on the instant case is in order.
The prohi bited conduct here is the abandonnent by Respondent of its
"seniority" preferences in hiring which fornerly encouraged | ong-term
enpl oyees to followthe circuit. As discussed, supra, this abandonnent
foll owed the 1979 work stoppages in Salinas which were geared to effectuate a
col | ective bargai ni ng agreenent between the UFWand Respondent. That
Respondent woul d then resune its forner practices -- after the work-stoppage
participants had been excl uded fromthe various seasonal operations -- does
not exonerate the conduct. Rather, the resunption of the fornmer practice
serves only to continue the exclusion of the original work-stoppage

participants. That is,
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the newy hired (and "non-paroista") workers from New Mexi co, Arizona, and

the Inperial and Palos Verdes Valleys would "replace” the forner Salinas
harvesters during the 1980 season. The Qinteros -- although non-
participants in the 1979 work stoppages -- were "victing" of these hiring
practices. Had they not been related to M. Juan Qintero, had Pablo
Quintero not engaged in union activities on his own, they woul d have been
rehired for the 1980 Salinas season. Wiile foreman Juarez nay not have
been under a duty to specifically notify the Qinteros of the start of the
Salinas harvest, at mninum they reasonably expected to resune working
once they had notified their foreman of their desire and interest in
working in Salinas. That they were not permtted to do so was at least in
part due to prohibited discrimnation and I wll recomrmend the appropriate
renedy. See SamAndrews' Sons (August 15, 1980) 6 ALRB 44 revi ew den.

G. App., 2nd Dst., Dv. 1. February 17, 1931. Having determned t hat

Respondent ' s busi ness justification fails to refute the inference of

di scrimnation whi ch may be drawn fromthe circunstances, then, | find
that Respondent violated Sections 1153 (a) and (c) of the Act by
refusing to rehire Marcelino Quintero and Pabl o Quintero on or about
April 23, 1980.
M. Wrk Soppage of Maria Sagrario Perez ' Qew of My 9
1980.
Forewonan Maria Sagrario Perez commenced wor ki ng for

Respondent cutting and wappi ng in 1976. She becane a forewonan
for a nachine crewin 1977 -- in charge of sone 31 people, driving
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themto and fromwork in the conpany bus, and general |y supervising their
enpl oynent. She followed the circuit at Respondent's New Mexi co, Arizona,
B ythe, Inperial Valley, and Salinas operations from1977 to 1979. As

di scussed, supra, Ms. Perez was responsible for the hiring of the crew sone

of whomfollowed the circuit of Respondent's various operations.

Ms. Perez' crew commenced the harvest season in Salinas on May 5,
1980. n Friday, May 9, her crew worked uneventfully until the 9:00-9:30
a.m break. At that tine, the forewonan approached the coffee truck
stationed at the edge of the field to purchase a taco. As Ms. Peres was
returning, forewonan Sara Favila de H gueroa was approachi ng the coffee
truck, speaking wth worker Aurelia Macias. M. Perez overheard the
fol | ow ng conversation between Sara Favila and Aurelia Macias: "Look, you
"re watching your figure to be beautiful, and here you are eating a
barbecued taco". (RT., Wol. X, p. 161, 11. 19-22). Taking the
reference to be directed at her, foreworman Perez approached forewonan
Favila and an angry confrontation ensued. Perez conceded to havi ng
pi nched Favila. Favila conceded to having raised a mlk carton in a
threatening manner. Both admtted to a heated exchange of earthy
epithets before returning to their irrespective nachi nes.6 Bot h f or ewonen
were cal l ed over to supervisor Roberto Santa Maria, and the latter told

Ms. Perez

® A hi sto:jy of ill-wll between the two forewonen preceded this incident.
Bot h had been previously warned that the continuance of the hostilities
could result inthe termnation of either (or both).
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that she was fired for having started a fight. Wen M. Perez protested to
head supervi sor Pena that the firing was unfair and that she had a "whol e
nachi ne of wtnesses", the latter responded "I don't know anything". (RT.,
Vol. XII, p. 165 11. 12-13).

Ms. Perez returned to her nachine to gather her equi prent, |unch, and
not ebooks. She announced to her crewthat she had been, fired, and thanked
themfor their work. As she headed for the road to obtai n transporation back
to Respondent's office, many of the workers |eft the nachine and joi ned M.
Perez in protest. The supervisor announced that those workers who wanted to
return to the machi nes could so so. Those who did not were fired.

Approxi nately twenty-one (21) workers renained with their
forewonan at the edge of the field until a conpany bus drove then;
to their cars where they then proceeded to the J. R Norton offi ce.
The forewonan and worker Angelita Medrano -- serving as
interpreter -- entered the office and spoke wth Peter OQr and
At Garroll, as the other workers renai ned outside the office.

M. Perez was inforned that Respondent did not wsh to | ose such
good foreworman, and that she woul d receive a tel ephone call at
her house as to the ultimate resol ution. The forewonan and her
supporters returned to the forner's house and anaited the

tel ephone call. No call was made fromthe conpany, and

supervi sor Santa Maria brought the forewoman's termnation

check to her house | ater that evening.

1111
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B.) Anal ysis and Goncl usi ons
1.) The D scharge of the Protesters* fromMria Sagrario

Perez' Oew
| find that the nenbers of forewonan Perez' crew who |eft the

nachine on May 9 were fired, rather than voluntarily quit as all eged

by Respondent. 1In doing so, | have considered the foll ow ng factors:
General ounsel wtness Ana Alarcon testified that supervisor Santa

Maria offered an option to the workers who had | eft the machine in

synpathy for the termnated forewonan. Those who wanted to coul d keep on

wor ki ng. Those who stayed (in protest) were fired and coul d pick up their

checks on the foll ow ng Monday. The precise | anguage recal |l ed by w t ness

A arcon was "bstedes estan despedi dos” (RT., Wol. V, p. 101, 11. 7-13)'.

("You are fired'). This statenent was corroborated by worker

Bel en Perea -- nother of the fired forewonan -- who testified

that the supervisor announced to the protesters that "Ya no tienen
trabajo" (RT., Vol. V, p. 130, 11. 9-12). ("You have no nore

jobs".) Wrker Guadal upe Martinet recoll ected that supervisor

Santa Maria threatened that if the workers stopped working that

day, he would not hire" themagain. (R T., Wol. X, 5-6). Jose Luis
Trujillo testified that Santa Maria said that those who went to testify on
Ms. Perez' behalf were out of (jobs. (RT., Vol. XIl, p. 49, 11. 17-20).
The supervi sor reconfirned the termnation the foll ow ng Saturday (My 10)

when M. Trujillo went to the shop for his final check.

-60-



Wii | e Respondent contends that the workers "voluntarily resigned', none
of its wtnesses could recall precisely the dial ogue between the protesters
and supervisor Santa Maria as they anaited the arrival of the bus to take M.
Perez back to the conpany office. |Indeed, Respondent's own wtness, Felicitas
Rosas, testified that she feared she woul d | ose her job if she left the
nmachine and joined the other protestors. (RT., Vol. XMI1I, p. 123, 11. 3-8).
Supervisor Santa Maria' s testinony of the incident was sonewhat | ess than
fully credible in that he denied firing the foreman -- recalling only that he
"was thinking about letting her go fromthe conpany". (RT., Vol. X, p. 48,
11. 6-8). | thus credit the testinony of General (ounsel's
wtnesses inthis regard and find that the protesters were in fact 14-
fired for leaving their jobs on May 9. Wether the di scharge
of these twenty-one nenbers of the Perez crewwas a violation
of Section 1153 (a) of the Act, then, becones central to the
anal ysi s .

(2) The Section 1153 (a) Charge

Snce it undisputed that the reason for the termnation of,
the twenty-one workers was the work stoppage of May 9 , the only
further question for resolution is whether the Perez crew was
invol ved in protected concerted activity.

Section 1152 of the Act provides in pertinent part that
"[ El npl oyees shal | have the right to self-organization, to form
join, or assist |abor organizations, to bargain collectively

through representatives of their own choosing, and to engage
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in other concerted activities for the purpose of collective bargai ning or

other mutual aid or protection...." It is designed to assure enpl oyees

the fundanental right to present grievances to their enployer to secure
better terns and conditions of enpl oynent, recognizing that enpl oyees have
alegitinmate interest in acting concertedly to nake their views known to
nanagenent w thout being discharged for that interest. (See Jackson &
Perkins Rose ., 5 ALRB Nb. 20 (1979), citing Hugh H 'WIson Gorp. v.
N.RB, 414 F. 2d 1345, 1347-50 (3d dr. 1969), cert, denied 397 U S 935
(1970)).

Under the NLRB, the discharge of a supervisor may be a "matter of
legitinate interest to the enpl oyees” and "... [have] a substantial inpact
upon their own working conditions" and enpl oyees nay therefore be engaged
in protected concerted activity if they strike to protest a supervisor's
discharge. Mrris , The Devel opi ng Labor Law (1971-75 Suppl enent) p. 56,
citing Kelso Mariner, Inc. (1972) 199 NNRB 7, 13, 81 LRRM1184. Not all

forns of enpl oyee protest over supervisory changes, however, are per se
protected. Two basic criteria nust be satisfied: (1) The protest nust in
fact be a protest over the actual conditions of their enploynent. Mre
synpat hy, for exanple, for the economc well-being of the forenen woul d
not qualify. (2) The neans of protest nust be reasonable. Puerto R co

Food Products v. NNRB (1st dr. 1980) 104 LRRM2304. Traditional |y,

protected activities have been found where the supervisor was |linked to

an under | yi ng enpl oynent concern of the workers. (NLRB v. Qiernsev-
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Muski ngumH ectric G-op. Inc., (6th dr. 1960) 285 F. 2d 8, 47 LRRM 2260;
NLRB v. Phoeni x Mitual Life Insurance Go., (1948) 167 F. 2d 983, 22 LRRM 2089
(7th dr.) cert, denied, 335 US 845, 22 LRRVI 2590; Dobbs Houses, Inc., V.
N.RB, 325 F. 2d 531, 54 LRRM 2726 (5th dr. 1963). However, the NLRB has

nai ntai ned an historic concern for the ability of nanagenent to sel ect

supervi sory personnel while limting the circunstances i n which enpl oyee work
stoppages to influence supervisory selection are protected. Hastilite
Gorporation, (1965) 153 NLRB 180, 182 enf'd in pertinent part 375 F. 2d 243

(8th dr. 1967).
The ultinmate question is thus whether the protest is in fact

a protest over the actual conditions of the workers' own
enpl oynent. The focus is upon the subjective state of mnd of the
protesting enpl oyees. In Puerto R co Food Products, supra, the

Qourt of Appeal s refused to enforce an NLRB order in the absence of
evi dence that the forenen's assistance to the workers'

uni oni zation efforts notivated their protest. S nce there was
substantial evidence of a nexus between the protest over the
foreman's firing and the enpl oyee's' legitimate interests, the
Gourt of Appeals found the activity unprotected. The Board, in a
naj ority decision, however, had found that the enpl oyees

had a genuine interest in the continued enpl oynent of a

supervi sor who had exhi bited concern about their welfare as

enpl oyees and counsel ed themon natters having a direct bearing
on their enpl oynent relationship. The spontaneous reaction of

the enpl oyees to the news of the supervisor's discharge evi denced
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t he genui ness and reasonabl eness of the enpl oyees' beliefs.

In reviewng the instant case, | ammndful of applicable N.RB
precedent in the absence of reversal by the Lhited Sates Suprene Gourt or
the Board itself. (Foberts Hectric G., (1977) 227 NNRB No. 194; Ford
Mtor Go., (1977) 230 NLRB No. 101, citing |owa Beef Packers, Inc. (1963)
144 NLRB 615, 616; Novak Loggi ng Gonpany (1958) 119 NLRB 1573; The
Prudential |nsurance Gonpany of Anerica (1957) 119 NLRB 768, 773.

Applying the principles of Puerto Food Products, supra, as formul ated by

the Board, it is apparent that the workers' relationship to forewonan
Perez was somewhat nore renote than in the NLRB decision. A though Muria
Sagrario Perez hired her workers, General Gounsel has contended that | ong-
termrel ati onshi ps were destroyed by the Respondent's conduct follow ng
the 1979 work stoppages. Thus, only her nother (Belen Perea) and father
(CGarols Perea) had worker with the forewonan over any length of tine. In

Puerto R co Food Products. the supervisor counselled the workers wth

respect to future strike novenents and the distribution of propaganda.
Here, forewonan Perez was firmy entrenched in nanagenent's
efforts to discourage unionization until the date of her discharge
There, evi dence suggested that the supervisor exhibited concern
about the workers' welfare as enpl oyees. Here, nany w tnesses
testified that the firing decision was "unfair", but no one
suggest ed any uni que qualifications of M. Perez.

Wiile it nay be contended that in the agricultural sphere--

where forepersons custonarily hire and fire enpl oyees, drive them
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to work, and often tines oversee the work of their immediate and distant
relatives -- a general presunption of protected activity is appropriate, such
has certainly not been the precedent, of the NLRB. See particularly, nenber

Mirphy's dissent in | Puerto Rco Board Products, supra, Board decision, 101

LRRM at 1310. It is likely that the workers were genui nely concerned about
the unfairness of the decision to termnate Ms. Perez in 8 the absence of
input from her wtnesses, both because of their synpathy for the forewonan,
as well as their reasonable concern for the security of their own jobs.
However, the termnation of supervisory personnel nanagenent  has
traditional |y been decided by managenent, rather than by the rank-and-file.
The stability of the work environnent mght be threatened by extension

of this protection. And such an extension to activities which invol ve

nei ther the conditions of enpl oynent nor a | abor dispute” woul d surely exceed
the scope of the statutory | anguage.

Under the ALRB, the discharge of a supervisor which has the

natural tendency to interfere wth, and restrain enpl oyees in the

exercise of their rights may constitute an unfair |abor practice.

Dave VWl sh (Qctober 27, 1978) 4 ALRB No. 34, reviewden. by G.
App., 2nd Oist., iv. 4, January 9, 1979. Thus, where the

supervisor’s discharge is part or a general canpaign to give

unl awful aid and assistance to a favored union, it is a violation

of the Act. Inferentially, at |east, enpl oyee protest over such

action -- assumng that it mght be appropriate under the

ci rcunstances -- could constitute protected concerted activity.
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Smlarly, the discharge of a pro-UrWcrew boss, and the enpl oyees in his/ her
pro- UFWcrew have been found to violate Labor Gode Section 1153 (c) where the
enpl oyer replaced the crewin a manner denonstrating a desire to avoid
rehiring the union activists. Kaplan Fruit & Produce ., Inc. (My 24, 1979)
5 ARB No. 40, reviewden. by G. App., 5th Ost., March 24, 1980, hg. den.
My 14, 1980.

n the other hand, where this Board has found insufficient record
evi dence to show that the discharge of a supervisor created an i npact on ot her
enpl oyees whi ch woul d tend to restrain and coerce themin the exercise of

their Section 1152 rights, no violation of the Act has occurred. Sam Andrews'

Sons (1979) 5 ALRB No. 68. In M Garatan (QCctober 26, 1978) 4 ALRB No. 83;
6 ALRB No. 14 (March 12, 1980) reviewden. by @ . App., 5th Dst.,
May 27, 19SQ the discharge of an assistant foreman was uphel d
in the absence of known pro-union activists of the supervisor.
Nor did the Board find therein any plan by the enpl oyer to
interfere wth the union activities of nonsupervisory enpl oyees.

In the instant case, General (ounsel has wthdrawn its
charges wth respect to forewonan Maria Sagrario Perz (supra).
It nmay be noted, however, that no evidence as introduced regarding
any pro-U-Wsynpat hies that Ms. Perez might have entertai ned while
enpl oyed w th Respondent and whi ch were well known to the enpl oyees

Nor was the contention ever nade that her discharge tended to
intimdate the exercise of the enpl oyees’ own rights, or that

the enpl oyer was engaging in a plan to interfere wth any pro-
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union activities of her crew

n bal ance then, | find the relationship between the enpl oyees'
exercise of their own rights and the decision to termnate
forewonan Perez to be tenuous at best. GCertainly, there is sone | ogi cal
gap between the workers' concern for their own job security, and the
apprehension (al beit a sincerely held one that a supervisor has been
unfairly treated. A though concludi ng that Respondent di scharged the
twenty-one (21) nenbers of the Perez' crew because of the work stoppages
in protest of the forewonan's discharge, | find that this protest was not
protected activity. | thus wll recormend that the allegations of
par agr aph 5(d) of the anended and consol i dated conpl ai nts be di sm ssed
wth the foll ow ng exception:

(3) Failure to Rehire Quadal upe Martinez:

At the hearing, worker Quadal upe Martinez testified that 15 she
reappl ied for work with Respondent at the end of the Salinas
harvest in early Septenber 1960. At the suggestion of Cel esti no Nunez'
w fe (Lucy), worker Martinez went to the Respondent’'s shop and asked
foreman | gnacio Lopez (Maria Sagrario Perez' replacenent) if he needed
any wappers for the nachine. He replied that he needed three, and
then proceeded to speak wth Sara Favila. He returned and inforned M.
Martinez that he already had the three wappers and that she (M.
Martinez) was not needed.

S nce | consider Respondent's offer to reinstate the May 9

protesters upon proper application (RT., Vvol. I, p. 15, 11. 10-13)
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to be conparable to the condonation of the work-stoppage participants in 1979
(see discussion, supra), the failure to rehire Ms. Martinez constitutes a
violation of 81153(a) absent sone legitinmate business justification for the
Respondent ' s deci si on.

| find forenan Ignacio Gnzal es’ testinony in this regard, however,
particularly troubl esome. He did not recall the nane of worker Martinez, and
deni ed recei ving assistance in hiring fromany other forenen. However, he did
admt to having hired one or two peopl e on one occasion in Septenber, but not
three. Because wtness Martinez' testinony was reasonably precise, direct,
and sincere, | credit her recollection of events rather than that of forenan
Gonzal es. A though forewonan Favil a al so deni ed hel ping M. Gnzal es hire
people in the fall of 1980, the denial was |ess than absolute (RT., Vol. XX
p. 33, 11. p.6-20). She also did not recol | ect worker Martinez. Véighing;, the
totality of the evidence, | find it nore likely than not that Guadal upe
Martinez' participation in condoned activities caused forenan Gnzal es to
"reconsider” his enpl oynent needs in Septenber 1980, and thus deny the worker
rehire. Such conduct is violative of 81153 (a) of the Act, and | w |
recommend the appropriate renedy.

M. The DO scharge of Juan Quintero of My 28, 1980
A ) Facts:

Juan Quintero worked as a cutter and packer for Respondent
since early 1976. Aresident of Mexicali, M. Quintero worked seasonal |y for

Respondent in Salinas, Inperial Valley, B ythe,
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and Arizona, and also traveled the entire circuit, including New
Mexi co, in 1977 and 1978. As discussed, typically the forenen
woul d cone to M. Quintero' s house a few days before the harvest woul d
commence at the next |ocation, and advise himof the proxinate starting date.
M. Qintero participated in the 1979 work stoppages in Salinas, and si gned
the list which permtted the repl aced workers to return and conpl ete the
harvest. Because he had heard fromfriends that the Respondent was not goi ng-
to hire the Salinas work-stoppage participants in New Mexi co, M. Qiintero
returned to Mexicali and did not reapply for work until the B ythe harvest
season. Inthe latter regard, M. Quintero approached "pushers" Raul Ramrez
and Abel Luna but was inforned that Respondent woul dn't hire those from
Salinas. Only after he traveled fromMxicali to Blythe in a panel truck wth
Ranon D az and the Lozano famly, was he offered work by Pedro Juarez.

n one occasion during the 1979 (first) B ythe season,
forenen Pedro Juarez and Juan Quintero were involved in a heated
dispute regarding the nerits of the union. The di scussion took
place en route fromGalexico to Bythe in Pedro Juarez' true
M. Quintero opined that since Juarez job was secure and his
wasn't, that is why the workers favored the union. The forenan
retorted obscenely in an angry nanner. (RT. Vol. IlI, p. 17,
11. 22-28; p. 18, 11. 1-11).

Juan Quintero further displayed his UFWsynpat hi es by bei ng
Menber of the union bargaining coomttee in H Centro during

the 1979 B ythe harvest season. Because hewas enpl oyed in B yt he,
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he continued on the circuit to Inperial Valley, and then Arizona.

He testified agai nst Respondent concerning the 1979 Sal i nas

wor k stoppages and events thereafter in case Nos. 79-CE 78- EC

et al. on January 29, 1980. (General Gounsel Exhibit No. 3G.

In April 14, 1980, M. Quintero served charge nunber 80- C& 38- SAL

forenan Pedro Juarez in the fields in Marana, Arizona. (General Gounsel
Exhibit No. 6), aggrieving, inter alia, alleged “pressure” on union-
activist seniority workers." On April 20, 1980, M. Quintero requested and
recei ved a | eave of absence which could permt himto return to work for
the Salinas harvest on 5 May, 1980.

M. Qintero resuned his enpl oynent in Pedro Juarez' crewuntil his
termnation on My 28. Onh that day, pusher Abel ardo Vel asquez, displ eased
wth the lettuce cut by the worker, "threw sone |lettuce" at M. Qiintero,
which struck the latter's feet. Quiintero warned the pusher not to throw
the lettuce or there coul d be "Putazos" --"troubl ", or physical violence.
Vel asquez retorted that he was going to fire Qintero. Foreman Pedro
Juarez was approxinately fifteen feet anay fromthi s encounter, and
approved the termnation as M. Vel asquez rel ated the sequence of events.
Abel ardo Vel asquez returned to informJuan Quintero that he had
been fired and that Pedro Juarez woul d do the-paper work. The
foreman drove the di scharged enpl oyee back to the office in the

foreman's pick-up. Juarez cormented that "he was just getting
things fixed up" and now he had to fire Quintero. (RT., Vol. III,
65, 11. 9-13). Athough invited to file a conpl ai nt agai nst
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Respondent, M. Quintero declined to informhis forenan of any
intention he nay have had to do so.

For the Respondent, Abel ardo Vel asquez testified that he warned Juan
Qui ntero about packi ng "underwei ght" |ettuce on May 20, and that the
wor ker responded vul garly, suggesting that he woul d "pack the pusher (M.
Vel asquez) into the box wth the lettuce". (RT., WVol. XXV, p. 88, 11
8-28. M. Qintero repeated the vul gar |anguage on the conpany bus that
day in-the presence of other crew nenbers, referring to M. \elasquez as a
"ki ss-ass" Again, on My 28, pusher Vel asquez noticed that M. Quintero
was cutting lettuce that was too "loose" or "soft". The pusher threwthe
| oose heads of |ettuce down into the dirt and told M. Quintero that the
Respondent did not want so many | oose heads of |ettuce. Quintero
responded wth the aforenentioned threat of "putazos" and then repeated
the threat in a louder tone of voice. The pusher asked for the reason why
the threat had been nade and told Quintero to stop worki ng because he
could not have an eneny at work. "You have arns and a knife and | do
too". (RT., Vol. IXXIV, p. 93, 11. 5-9). Quintero agreed to stop working
if he would be paid right anay. The termnati on was approved by forenan
Juarez as wel | as production supervisor Cel estino Nunez.

B. Anal ysis and Goncl usi ons of the Al eged 81153(a), (c),and (d)

M ol ati ons:

Section 1153(c) of the Act makes it an unfair |abor practice
[for an enployer "[b]y discrimnation in regard to the hiring or
tenure of enpl oynent, or any termor condition of enpl oynent, to
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encour age or di scourage nenbership in any | abor organization". The General
Qounsel has the burden of establishing the el enents which go to prove the
discrimnatory nature of the discharge. Mggi o-Tostado, 3 ALRB No. 38
(1977), citing NNRBv. Wnter Garden Qtrus Products Go- Qperative, 260 F.
2d 193 (5th dr. 1958). The test is whether the evidence, which in nany

instances is largely circunstantial, establishes by its preponderance that
t he enpl oyee was di scharged for his or her views, activities, or support
for the union. Sunnyside Nurseries, Inc. (May 20, 1977) 3 ALRB No. 42,

enf. den. in part; Sunnyside Nurseries, Inc., v. Agricultural Labor
Rel ations Ed. (1979) 93 Gal. App. 3d 922" Among the factors to weigh in

determni ng General Qounsel 's prina facie case are the extent of the

enpl oyer' s know edge, the timng the all eged unl awful conduct, and the
Respondent' s anti - uni on ani nus.

In the instant case, Juan Quintero openly and in the presence
of forenen discussed the nerits of unionization. He participated In the
work stoppages in Salinas in 1979, and was signatory to
the list which Respondent nandated for the workers to return to

conpl ete the Salinas harvest. M. Qintero was a nenber of the

"Anal ogousl y, Section 1153 (d) of the Act makes it an unfair |abor
practice for an agricultural enployer "to discharge or otherw se

di scri mnate agai nst an agri cul tural_enpl oyee because he has fil ed charges
or given testinony" under the Act. This |anguage closely parallels Section
8(a)(4) of the NLRA and has been interpreted broadly in order to
facilitate the policy of encouraging the free flow of conmuni cations to the
Board. See NNRB v. <crivener (1972), 405 U S 117, 79 LRRM 2507; Bacchus
Farns (1978), 4 ARB Nb. 26; C MJndaV| & Sons dba Charl es Krug Wnery
(August 14, 1979) 5 ALRB Nb. 53, review "den. by Aop. ,

1st Dsc., Dv. 2, June 18, 1980, hg. den. July 16 '1980.
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"Southern" unit negotiating teamfor the union, testified agai nst !
Respondent at the H Gentro hearings in the wnter of 1980, and served an
unfair |abor practice charge upon forenan Pedro Juarez during the Arizona
harvest in spring 1980. | thus do not credit Pedro Juarez' and Abel ardo
Vel asquez' deni al s of know edge of the union activities of worker Quintero.
The timng of the discharge -- sone three weeks after the
commencenent of the 1980 Salinas harvest, and thus, three weeks after the
expiration of the "immnity" afforded by the | eave of absence granted on
April 20 -- is also sonewhat indicative that the discharge was
discrimnatorily directed at di scouragi ng nenbership in the e
The record is replete with instances of Respondent's anti -
union aninus. Specifically, foreman Pedro Juarez obscene
suggestion to M. Quintero in the panel truck on the way to the
field in B ythe, contenporaneous violations of the Act di scussed
supra, and the previous unfair |abor practice findings J R Norton Co.
(June 22, 1978) 4 ALRB No. 39, enf'd in part; J.R Norton (. v.
Agricultural 1,Labor Relations 3d. (1979) 26 CGal. 3d 1 all provide anpl e

indicia of Respondent's discrimnatory

8Although utinately rehired in Blythe foll ow ng the 1979 Sali nas

work stoppages, M. Quintero narrated the difficulties he

| encountered in obtal ni ng such enpl oynent. He nentioned that en
two occasions he was inforned by Respondent's supervisory
personnel that he woul d not be rehired because he was a stri ker
fromSalinas (RT., Vol. IIl, p. 14, 11. 20-24- p. 15 11. 12-19).
The difficulties encountered by M. Quintero that were the

subj ect of the instant charge occurred followng his H Centro
t3e85t éArlr_u)ny, and the service and filing of charge nunber | 80-C=

-73-



not i vati on.

Respondent contends, however, that M. Qintero was fired for the reasons
listed on his termnation slip: (1) Because he cut "l oose" |ettuce; and (2)
because he did not pay attention to his foreman and threatened his supervisors
w th physical violence. Wth respect to the first rationale proffered, it is
uncontroverted that Respondent nai ntai ned certain standards regarding the
lettuce) that it harvested. A properly cut and packed box of |ettuce coul d
not wei gh less than 48 ounces. Those that did, woul d be tossed aside. M.
Quintero had been orally warned of his deficiencies in this regard on at |east
one occasion (My 20 prior to his discharge. The second reason for
termnation -- the potentially violent situation and M. Qiintero' s inability
to followhis supervisor's instructions -- were critical to
Respondent's ability to pursue its economc enterprise. |If workers —
after warning -- were to be allowed to insult and berate the supervisors
in the presence of other enpl oyees, the status of nanagenent and
its ability to oversee Respondent's operations woul d be seriously underm ned.
S nce the enpl oyees regularly utilized sharp knives in the lettuce cutting,
real or growng enmty could result in tragi c consequences.

Gven that M. Qiintero s pro-UFWconduct, testinony at
hearing, and filing of charges is protected activity. (See Bacchus Farns,
supra; EH, Ltd., dba Earringhouse Inports (1977) 227 NLRB No. 118 [94

LRRM 1494], the issue for resolution is Respondent's real notivation for

di schargi ng this enpl oyee.
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Wiere the discharge is notivated in any part whatsoever by the purpose of
discouraging legitimate activity, the exi stence of contenporaneous,
legiti mate grounds for such di scharge affords no defense to a finding of an

unfair |abor practice on the part of the enpl oyee. Jack Brothers & MBurney,

Inc. (February 25, 1980) 5 ALRB No. 12, reviewden. by G. App., 4th Dst.,
Dv. 1, MNov. 7 13, 1960, hg. den. 24 Decenber, 1980, citing klahona Alied

Tel ephone (., Inc., (1974) 210 NLRB 916, 920; Hugh H WI son
Gorp. (1968) 171 NLRB 1040. The ultinate question to be decided is

whether or not there is substantial evidence to support the concl usi on
that the enpl oyee woul d not have been di scharged but for his protected
activities. (Royal Packing Gonpany v. Agricultural Labor Rel ations Board
(May 3, 1977) 5 ALRB No. 31, enf'd. (1980) 101 Cal. App. 3d 826, 885,
citing M. Healthy dty Board of Hdlucation v. Doyle (1977) 429 U S
274 [97 S Q. 568, 16 ,50 L. E. 2d 471].

Here, Respondent has contended that Juan Quintero was fired

because he did not cut |ettuce properly and he used prof ane

| anguage in referring to his supervisor. | find, however, that
M. Qintero' s pro-union activities, his prior testinony agai nst
Respondent in an unfair |abor practice hearing, and his filing
and service of an unfair |abor practice charge played a
(substantial role inthe final decisionto fire him | base this

finding on the fol |l ow ng consi derati ons:
(1) M. Quintero's alleged deficiencies as a lettuce cutter

belie credibility. He had been a farmworker for sone twenty-four
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(24) years, and was a | ong-term enpl oyee who had "travel ed the circuit" of
Respondent' s various farmng operations in three different states. As
suggested by the testinony of supervisor Roberto Santa Maria, the quality of
an individual's work can be readily ascertai ned during the first few days of
enpl oynent. Respondent had been historically satisfied wth M. Qintero's
work. It is highly incongruous that he woul d suddenly be unable to cut and
pack | ettuce because it was either too | oose or did not satisfy "The
Respondent ' s nmaxi numwei ght requi renents.

(2) Abel ardo Vel asquez' concession that M. Qintero was
wat ched nore cl osely than other workers because the supervi sor

knew that this worker did not properly cut |ettuce suggests
disparate treatnent of the alleged discrimnatee. Because of the latter's
wor k experience, the absence of previous conplaint regarding the quality of
his work, and the relative inexperience of M. \el asquez as a supervi sory
enpl oyee of Respondent, the unequal treatnent inferentially relates to sone
other rational e for the termnation.

(3) M. Quintero's profane | anguage and "threat” to M.
Vel asquez mght wel | provide a reasonabl e business justification
for the termnation. However, the entire context suggests alternative
(proscribed) reasons for the firing.

() M. Quintero's remarks seemno nore hostile, threatening, or

i nsubordi nate, than foreman Pedro Juarez' earlier remarks to Quintero about
the UFW Al though unpl easant even by M. Quintero's own admssion, the

remarks were certainly not unfamliar to the
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workers in the fields. Yet forenman Juarez conceded that he had
never previously fired any worker during his tenure as forenan wth
Respondent .

(b) Wile the presence of others increased M. \el asquez' anger,
there is sone indication that the entire situation was "set up" by the
pusher's singling out of worker Quinteroin the first instance, and
the forner's request that the profane utterance be reiterated nore
|l oudly on this second occasi on.

(c) The timng of the discharge -- immedi ately fol |l ow ng the
confrontation -- would naturally seemto suggest an appropriate
busi ness justification for the Respondent’'s conduct. Here, however,
the analysis is little aided by defining the incident that
"triggered" the firing. Pusher Vel asquez' singling out of
worker Quintero certainly served as a precursor to the final 15
event. And since there were no legitinmate criticisns of M.

Quintero' s work, the conclusion is ineluctable that protected

activity -- pro-union support, filing and service of the unfair

| abor practice charge, and testinony at an unfair |abor practice
hearing -- played a not insignificant role in the enpl oyer's

conduct .
(4) The ultinate inquiry is not whether M. Quintero used

prof ane | anguage, and whether that fact, in the abstract,
justified his firing, but whether Respondent woul d have

di scharged the worker but for his union activities. . Harry
Carian. Sales, 6 ALRB Nb. 55 (1980). Wiere a discharge is
notivated by an enpl oyer's anti-union purposes, it may violate

1153(a), (c)
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and (d) even though additional reasons, even of a legitinate
nature nay exist for the discharge. Abatti Farns, Inc. (May 9,
1979) 5 ALRB No. 34, enf'd in part; Abatti Farns v. ALRB (1980)
107 CGal. App. 3d 317 hg. den. August 28, 1980. Thus, as this
Board has approved Judge Gl dberg' s language in NNRBv. Witfield
Pickle . (5th dr. 1967) 374 F. 2d 576 [64 LRR -1 2656] :

"A conpany can have dominant notives, mxed notives, equal
notives, concurrent notives, and bew | derin

conbi nations of these, but 'It rnust be renenbered that the
statute prohibits discrimnation, and that the

focus on domnant [or any other |ike adjective] notivation is
only a test to reveal whether discrimnation had

occurred, [citation omtted] To i nvoke Section 8(a)(3), the
anti-union notive need not be domnant (i.e.,!|arger

In size than other notives), in sone cases it nay be so snal |
as the | ast straw which breaks the canel's back.

V¢ reiterate that all that need be shown by the Board is that
t he enpl oyee woul d not have been fired but for

the anti-union aninus of the enpl oyer. 374

F. 2d at 582."

Harry Carian Sales, supra, at p. 13.

Illustrative to this case is the Board's decision in @ annini
& Del Chiaro . (1980) 6 ALRB Nb. 38. There, the worker's conduct

during the protest of a supervisor's abusive treatnent of a fellow

wor ker was consi dered not so egregious as to warrant | oss of

the Act's protection. In QGannini, as here, the worker becane

enbroiled in an argunent wth his i nmedi ate supervisor. There
as here, the supervisor's conduct was instrunental in escal ating
the situation. There, as here, the worker was a | ong-term

enpl oyee wth a satisfactory record and no history of outbursts.
Al though the | anguage herein nmay have been brutal, and

al though the situation coul d possi bly have becone violent, | do

not perceive the instant exchange to constitute intimdation
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or areal threat of violence by enpl oyee Quintero. Such activity
vwhi ch the misconduct is so violent or of such a serious nature as

shoul d lose its nantel of protection only in flagrant cases in 3

to render the enpl oyee unfit for further service. H rch Baking

G. (1977) 232 NLRB 772 [97 LRRM 1192] ; Anerican Tel ephone &

Telegraph Go. v. NLRB (2d dr. 1975) 521 F. 2d 1159 [89 LRRMIt he i nst ant

context, | find that his pro-U-Wactivity shoul d not be deprived of
protection. High H WIson Gorporation v. NLRB (3d dr. 1969) 414 F. 2d
1345 [ 71 LRRVI 2827], cert. den. (1970) 3140]. Snce | do not find M.
Quintero' s conduct indefensible in 11397 US 935 [ 73 LRRM 2600] .

| find that, in view of the nunerous other unfair |abor

practices conmtted by Respondent during this tine, particularly the
policy of excluding the | eaders of the 1979 Salinas work stoppages from
future enpl oynent, and the peculiar circunstances surrounding this

di scharge, Respondent woul d not have termnated Juan Quintero but for its
anti-union aninus. | therefore conclude that Respondent viol ated Sections
1153(a), (c¢) and (d) by this conduct, and w il recommend the appropriate

renedy therefor.

MII. Dscharge of Jose Arvador of June 6, 1980
A) Facts:
Jose Anador was hired as an irrigator for Respondent in

April 1976. The follow ng year he worked as a tractor driver, and served
in that capacity under three forenen through June 198Q M. Anador was a

seasonal enpl oyee during his first two years as
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atractor driver wth the Respondent, and worked full tine during the |ast
year.

During the 1979 Salinas harvest, M. Anmador participated in one work
stoppage for "less than one hour”, while the ground crews were stopped (RT.,
Vol. XV, p. 31, 22-27). He was paid a full-day salary on that day, and
apparent|y no person fromconpany nanagenent observed M. Amador's |imted
participation in the concerted activities.

M. Anador's enpl oynent w th Respondent was ot herw se uneventful until
late-April, early-My 1960, when a scraper fell off his tractor while he was
hauling cars to the river. No danage had been caused, but two nonths |ater,
as M. Anrador was driving fromthe field to park the | and plane9 his tractor
was pulling, the cylinder broke as he traversed a steep hill. Wen M. Anador
reveal ed the information to foreman Carl os Jinenez, the latter retorted
angrily, and then went to speak wth supervisor "Jinme" |zumzaki. The
forenman returned and informed M. Anrador that he had been fired. Jose Amador
proceeded to the shop for his check are offered to pay Respondent for the
darmaged cyclinder. The supervisor refused, saying that he had been advi sed by
the foreman that M. Anrador "had broken a lot of equiprent”. (RT., Vol. X,
p. 13, 11. 12-19).

Jose Amador testified that the land pl ane was damaged even though he had
been cautiously traversing the sane road that he al ways used when driving from
the field to the parking lot. He further suggested that other drivers had
simlar mshaps —

o Equi prent haul ed by the tractor for "planing" the fields.
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Rogel i 0 Senate and "Roberto"—»but that they nanaged to keep their
| obs.

For the Respondent, foreman Carl os Ji nenez deni ed anti-uni on
aninus inthe termnation decision. Rather, he indicated that M. Arador had
been fired because "he' d been naking mstakes for two and a half years, and it
seened to ne that that was the last.” (RT., Wol. X, p. 64, 11. 21-23). He
further testified that M. Anrador had always used a | ess steep road i n novi ng
equi pnent, and knew, or shoul d have known, that he utilized the wong road on
June 6.

B. Anal ysis and Goncl usi ons:

General (ounsel has suggested that "[ Respondent’s] defense to the charge
that Jose Anador was discrimnatorily di scharged was shown by the evidence to
be neritorious". (General (ounsel's Brief, p. 107). | agree. Even though
there was sone indicia of disparate treatnent, and a | ack of prior warning,
there was no evi dence that any of Respondent's supervisory personnel had
any know edge of M. Amador's limted union activity. Said participation
consisted in a |l ess than-one-hour work stoppage outside the presence of
supervi sory personnel. Nor does the timng of the discharge -- sone ni ne
nonths fol |l ow ng the stoppages -- suggest any anti-union notivation in the
termnation, The enpl oynent termnation slip lists the reason for the
di scharge as "Damage [to] land plain (sic) for not paying proper attention.,
Proper use." (General ounsel Exhibit No. 15). The reasons

articulated to M. Anador by supervisor |zumzaki confirned
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he witten expl anation, and were nade cont enporaneous w th Respondent' s
awareness of the damaged cylinder.

Wii | e the deneanor of w tnesses Jinenez and Amador suggested that a
certain amount of ill-wll existed between the forenan and the enpl oyee, and |
entertain a genui ne doubt as to whether M. Amador know ngly traversed the
"wong" road on his final day of work, I find that General (ounsel has failed
to establish by a preponderance of the evidence that there was a connection or
causal relationship between M. Amador's union activities and the June 6, 1980
di scharge. See Jackson & Perkins Rose . 1979. ) 5 ALRB No. 20. The

termnation woul d have occurred regardl ess of M. Anrador's participation in

the previous harvest work stoppages. | therefore find that Respondent did not
violate Section 1153 (a) or (c) of the Act by the termnation of Jose Amador
and recommend that that portion of the amended and consol i dated conpl aints be
dismssed. The potential 81153 (e) aspects of this charge wll be di scussed
infrain the section entitled Bargai ning | ssues.

| X The Bargai ni ng | ssues
A) Facts:

(1) Prelimnary Gontacts:

As noted above, the Ur'Wwas certified as" the excl usive
bargai ni ng representati ve of Respondent’'s "Northern" unit
enpl oyees on 24 Novenber 1975. Negotiation sessions were hel d
on My 26, June 1, July 21, Septenber 2, and Septenber 30, 1976,

wth attorney R chard Thornton serving as Respondent's negoti at or
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for the Salinas-Vatsonville area, and Robert Garcia as negoti at or
for the UPW Wen the Salinas-Vétsonville season termnated in

| ate Septenber or early Cctober, the workers left the area, and
the UFWnade no request for further neetings that year.

Negoti ati on sessions recommenced on July 14, 1977, and the
UFWcancel ed a neeting tentatively schedul ed for August 2. Two
neetings were hel d on August 15 and August 16, 1977, wth the
UFWarriving 45 mnutes and one hour |ate respectively. n
Septenber 28, 1977, the UFWsubmtted a witten proposal to
negotiator Thornton. It was during this year that Mirion S eeg
assuned the duties of UFWnegotiator for the J. R Norton Conpany,
and al so during this period that w de areas of agreenent existed
between the union and the conpany wth respect to the naster
contract |anguage which was in existence in the Sun Harvest

agr eenent . *°
O hay 16, 1978, Ms. Seeqg tel ephoned M. Thornton to

arrange a neeting date. Oh 26 My 1978, M. Thornton cal l ed M.

10As described in the Admnistrative Law Gficer (ALQ decision

Mir phy Produce (Qct ober 26, 1979) 5 ALRB No. 63,

p. 4, reviewden. by G. App., 1st Ost., Ov. 4, Nov. 10,
1980, hg. den. Dec. Y 10, 1980 "UPWcontract s typl cal ly have
a tri partlte format, consi sti ng of "language" proposal s.
"econom c" proposal s, and "l ocal issues”. The first of these
categories relates to the basic conditions of work, and
i ncl udes such itens as recognition, union security, grievance
and arbitration, naintenance of standards, "union | abel, and
heal th and safety, and have w despread applications throughout
the agricultural industry whenever the URWrepresents

enpl oyees. "Econom c" proposal s concern wages and fringe
benefits. "Local issues" include itens wth a particul ar
application to a specific enpl oyer at a specific |ocation.
Q P. Mirphy, supra, note 4.

T
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Seeg to advise her that the last contact between the UFWand Respondent was
the delivery of the witten proposal of 28 Septenber, 1977, which was drafted
along the basic lines of the naster contract previously negotiated at Sun
Harvest and ot her conpani es, and that Respondent was avail able "at the union's
conveni ence". (General (ounsel Exhibit 3H p. 61, 11. 19-23). A neeting was
finally arranged for 21 August 1978 at which tine the UFWsuggested a contract
for the remai nder of the season. Respondent suggested that such a resol ution
was not viable in that the Salinas-Witsonville area season would termnate in
four-to-five weeks. No further negotiations were held that year, wth the UFW
suggesting state-w de negotiations foll owng the Gourt of Appeal decision re
the "Southern" certification. J.R Norton Gonpany (June 22, 1978) 4 ALRB No.
39, enf. den. J.R Norton . v. Agricultural Relations Board, 26 Cal. 3d 1

(1980) 1 The Respondent denurred in light of the "legal entangl enent” of the
Sout hern" unit (unresol ved until 1930), are no further neetings were held
until the incidents which triggered the events underlying this hearing.

(2) The 1979 Bargai ni ng Sessi ons:

Followng the first day of the work stoppages in Salinas

Yn 10 August 1977, the UPWwas certified as the excl usive col | ective
bargai ni ng representative of Respondent's agricul tural enpl oyees in the
!\%n]ngB al\bangGPal 0os Verdes Valleys. ("Southern”™ unit) J. R Norton (1977)

111
111
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(August 20), Diego de | a Fuente, president of the UPWnegotiati ng committee,
asked field supervisor A daberto Pena whether the conpany woul d start
negotiating wth the union. M. Pena responded affirmatively, and that he
woul d call "the hone phone nunber of John Norton Il1, and "have an answer for
the workers in an hour”. (RT., Wol. MIIl, p. 53, 11. 5-6). That sanme day,
M. de |a Fuente spoke wth Peter Or who bl aned the union for not
negoti ating, and gave the worker his tel ephone nunber so that the union woul d
contact him The workers gathered at the UFWoffice that norning and rel ated
M. Qr's position to negotiator Marion Seeg who indicated that the union had
been waiting to hear fromthe conpany since they (the URW had nade the | ast
proposal in 1978. She proceeded to call Peter Qr and proposed to neet on
Thursday (August 23). M. Qr stated that he woul d speak wth 15 |; Art
Carroll in New Mexico that norning and woul d call Seeg back. The earliest
day that Respondent coul d neet was the fol |l ow ng Tuesday (August 28) which
date the UFWrel uctant|y approved.

h August 28, in attendance for the Respondent were negoti at or
Thornton, M. CGarroll, M. Qr, and M. Pena. For the UFWwere
negoti ator Seeg and a coomttee of 8-10 workers. The conpany
opened the neeting by reiterating its position that this
negotiation related only to the "Northern"” unit and that the
conpany was appeal ing the certification of the "Southern" operations
to the Suprene Gourt of California. M. Thornton then presented: a | engthy
witten proposal (General Gounsel Exhibit 9F.) which was
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based upon the industry proposal nade to the UFWin the naster negotiations of
June 8,1979, differing only in holidays and wages. The back page of the
proposal contained a scal e of wages to be effective on that date, wth the
date of subsequent increases to be determned according to the signing of the
contract. The conpany further advised the UFWthat Labor Day woul d be a paid
hol i day even in absence of a contract. The union caucused for approxi nately
ten mnutes. Wen M. Thornton asked if the UFWunderstood that the proposed
wage rates were interimrates subject to further negotiation, the UFW
responded affirnatively, but did not wsh to bargain over just wages, but
rather a full economc package. Further, negotiator Steeg and coomttee
presi dent de |a Fuente opi ned that the wage proposals were [ ow in conparison
w th wages el sewhere, and the comrment nade by the UFWthat the interi mwage
adjustnent effort to prepare for strikebreakers (i.e., attract "scabs"). The
UFWvoi ced the feeling that the conpany was attenpting to insure
t hensel ves agai nst economc, activity by pushing for an i medi ate
wage increase W thout bargaining for the renmai nder of the contract:
At the end of the neeting, the UFWsaid that it needed tine to
reviewthe lengthy proposal, fornmulate a position, and contact
The duration of the August 28 neeting was approxi nately one to
one- and- a- hal f hours.

The UFWnegotiator and the workers' negotiating commttee
net at the UFWoffice on Septenber 5. The first itemfor
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di scussion was a telegramto Ms. Seeg indicati ng Respondent’ s

intent to offer a higher wage proposal than the one offered on August 28,
which was to be put into effect the payroll week. ending Septenber 10 unl ess
the UFWresponded prior thereto. The follow ng day, the UFWtel egraphed its
rejection of the i mediate inpl enentati on of the wage proposal. Steeg called
Peter Qr proposing to neet the next day (Friday, Septenber 7). "r. Qr
later confirned a neeting for Septenber 12. M. S eeg received anot her
telegraminformng her of the Respondent's displeasure with the UFWs failure
to accept the i nmedi at e wage i ncrease.

The neeting of Septenber 12 started late as facilities at

the office of the G ower-Shi pper Vegetabl e Association of Central

Galifornia could not accommodate the | arge nunber of workers in attendance. A
hastily arranged roomwas reserved at Hartnell Gollege and the neeting, |ess
approxi matel y one-third of the workers who becane m srouted, commenced at
11:00 a.m In attendance for the UFWwere Ms. Seeg, Jerry Qohen, Tom Dal zel |
Jose Renteria, and a | arge nunber of workers. Msrs. Thornton. Carroll, Qr,
and Pena represented the conpany.

The UFWproposed as "a fully negoti abl e bargai ni ng position” the UFWs

i ndustry proposal of June 8, 1979 to be applied to all Respondent's operations
in Glifornia, as well as Arizona, and New Mexi co, and 100°i retroactivity to
January 1, 1979. Aternative the UFWoffered a "settl enent package" -- the
Sun Harvest contract reached a few days previously, wth mnor or "local"

I ssues negotiable. This option, too, was applicable for all of the
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conpany' s operations, wth retroactivity based on a previ ous agreenent
bet ween the UFWand Mann Packi ng Gonpany ($. 75 per hour for hourly
workers; $1.50 per hour for piece rate workers, retroactive to January 1,
1979). The UFWreiterated its objection to the interi mwage increase.
The conpany caucused and returned, requesting the UFWproposal in witing.
M. Steeg responded that he (M. Thornton) already had the UPWproposal in
witing -- he had a copy of the June 8, 1979, URWproposal because he was
at the industry-w de bargai ning table, and he al so had a copy of Sun
Harvest. M. Thornton responded that the conpany woul d need tine to
revi ew the docunents and that they coul d contact the union as soon as they
were prepared to respond or further discuss the UFWproposals. The
neeting | asted approxi mately 15 m nut es.

(3) Prelimnary Gontacts in 1980:

Negotiations for the "Southern" certification unit comenced
n 6 February 1980 in CGalexico, Galifornia, wth negotiator

Ann Smith representing the UFWand attorney Charles Soll for
the conpany. At the outset of the neeting. Aln Smth reiterated

the fact that the UFWhad nade a proposal to the Norton Conpany- -
both for the Northern and Southern certifications -- to which no
response had ever been nade. M. Soll replied that he was
represent ins the conpany for purposes of the Southern certification
only, and that he was not prepared or wlling to conment on the
Northern certification. At Carroll queried as to whether or not

R chard Thornton had ever responded to the Septenber 1979 UFW
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proposals. A Smth replied "no". M. Carroll then suggested that he
thought M. Thornton was waiting to get a copy of the Sun Harvest
contract.

At the next Southern certification neeting of February 27, 1980, Aln
Smth asked whet her the Respondent woul d supply certain
infornmation regardi ng the conpany' s Salinas operations. Negoti ator
Soll replied that he did not intend to, as he did not represent the
conpany for its Northern certification, and that any request for such
informati on shoul d be addressed to R chard Thor nt on.

In March, 1980, Ann Smth was assigned by the UFWto bargai n
for the Northern certification of J. R Norton. By letter of
7 March 1980, M. Thornton fornally rejected the UFWproposal s
of 12 Septenber 1979, and reiterated the conpany' s August 28,
1979 proposal for the Northern unit. M. Smth replied by letter
of 14 March 1980 reiterating the UPNs request for "coordi nated
and joint" bargai ning sessions for both the Salinas-Vét sonvill e
and the Inperial Valley-Palo Verde Valley certifications. M.
Thornton responded by letter of 3 April 1980 questioning the
feasibility of joint negotiations, and indicating a wllingness
to neet re the Salinas-Witsonville certification only.

n 18 April 1980, various UPWrepresentatives -- including
Jerry ohen, Marshall Ganz, and Ann Smith -- net wth M. Thornton
and ot her enpl oyer representatives regarding the inplenentation
of the cost-of-living all owance adjustnents in the collective
bar gai ni ng agreenents wth various enpl oyers (not includi ng

Respondent). As the neeting was breaking up, M. Smth expl ai ned
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to M. Thornton that the UFWwas interested in "getting sonething noving wth
Norton negotiations". (RT., Vol. XV, p. 31, 1. 5-12 She requested that he
present to the conpany a new UFWproposal --a settlenent-on the terns of the
Sun Harvest contract for the Northern unit only. Wile M. Thornton does not
recall this specific proposal, | credit Aon Smth's testinony as her
recitation of the details of this particular neeting were far superior to the
recol l ection of M. Thornton in this regard. As an exanple, the latter
testified on cross-examnation to having rel ayed the UPWproposal to the
conpany, but at the next Norton negotiations session, Peter Qr nentioned
aloud that he had never heard of the proposal previously. Additionally, if
M. Thornton's recol l ection were accurate in that the UPWwas asking only for
reconsi deration of the previous Septenber 12, 1979 offer, M. Thornton's
testinony that he forwarded the communi cation to the conpany becones sonmewhat
i ncongruous particularly since no witten or oral response was related to the
UFWprior to the next session. Fnally, M. Thornton kept notes of salient

aspects of the negotiating sessions. He had no notes of the

April 18 proposal, which tends to confirmhis own anal ysis that
he treated the conversation as a casual one, rather than as

a "real" proposal for negotiation. O May 21 or 22, M.

Smth tel ephoned M. Thornton to ascertain the conpany's response
tothe April 1S proposal. M. Thornton suggested a neeting arid
requested that it be set for after Menorial Day.

Iy
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(4) The Meeting of June 4, 1980:
For the UFAW in attendance were Ann Smth and several nenber s-

of the enpl oyees' bargai ning coomttee -- including Dego de |a
Fuente, Ranon DO az, Juan Quintero, Maria Mntiel, and Maria Mendoza. For the
Respondent were Messrs. Thornton, CGarroll, Qr and Pena. After
introductions, M. Thornton asked if everybody on the bargai ning commttee
was enpl oyed by the conpany. Ann 8 Smith answered affirnmatively. M.
Thornton pressed the question and asked if they were all working for, or
curently inthe enploy of J. R Norton Gonpany. M. Smth replied that
"they should be" (RT., Vol. XM, p. 42, 11. 17-19), but that sone had been
fired by the conpany for their activities the previ ous season.
M. Thornton stated that the conpany's proposal of August

28, 1979, as anended for wages renai ned its bargai ning position.
Wien Ann Smth asked for a specific response to the April 18
of fer, the conpany representatives caucused for ten mnutes and then
responded that the Sun Harvest contract was not acceptable. The UFW
i ndi cated that they woul d proceed with the bargai ning on the basis of
nut ual proposal s and woul d submt to the conpany a conpl ete proposal in
witing.

(5 The Meeting of July 9, 1980:

As Ms. Smth had a conflict involving negotiations wth anot her

conpany, a tentatively set neeting for June 25 was

post poned until July 9.2 The conpany was "anxi ous" to neet

“M. Thornton testified that Ann Snith al so cancel ed a o

tentatively schedul ed neeting for June 17. M. Smth testified that M.
Thornton had indicated at the June 4 neeting that June 25 or 26th was his
next available date. Because of this conflict, | do not attribute the
three-week del ay (June 4-June 25) to either the conpany or the union.
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qui ckly as the UPWwage rates were goi ng to change on July 15th, and the
conpany W shed to propose an interi mwage adj ustnent to renai n conpetitive.
M. Thornton thus called Ann Smth "five or six" tines fol |l ow ng June 25, and
sent correspondence of June 30 and July 1 proposing interi mwage adj ust nents,
an anended Health & Wl fare P an, and proposed vacation eligibility

gui del i nes.

The neeting was held July 9. In attendance for the conpany were Mssrs.
Thornton, Carroll, Or and Pena. In attendance for the UFWwere Ann St h,
Jerry ohen, and an enpl oyee bargai ning commttee which al so i ncl uded peopl e
currently enpl oyed for the conpany at the tine, as well as those no | onger
enpl oyed.

The union submtted a lengthly witten proposal, and indicated it was
unani nousl y opposed to the inpl enentati on of any interi mwage i ncrease, but
rather w shed to bargain about and reach a contract on all issues. The UFW
suggest ed that the conpany coul d renai n conpetitive by agreeing to pay the
eventual | y agreed upon wage rate retroactively to 15 July -- the date when
ot her conpani es were increasing their wages. The basic wage rate
of the UPWproposal was $6.25 per hour, and the detail ed proposal contai ned
the Robert F. Kennedy Medical M an, the Juana de |a Guz Farm Wrkers' Pensi on
A an, |anguage regardi ng recognition, union security, hiring, seniority,
gri evances, access, no-strike clause, managenent rights, etc. The neeting
| asted approxi nately one hour, and wth the exception of a request for the
benefit schedul e under the new Robert F. Kennedy R an, the conpany requested

no further informati on on any of the provisions. Rather,
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the enpl oyers' negotiators indicated that they woul d review the docunent
and get back to the UPW Ann Smith pressed to set a neeting date for the
near future, even suggesting "round-the-clock™ negotiations in |ight of
the conpany concern about the July 15 wage adj ustnent date. R chard
Thornton, however, said that he would be unusual |y busy w th ot her

negoti ations and was unabl e to set any further neeting dates.

M. Smth sent a nailgramto M. Thornton later that day (July 9)
reiterating the UFWrejection of the interi mwage increase and the desire
to reach a settlenment of all issues. On 10 July, M. Thornton sent M.
Smth a nessage reiterating the interi mwage increase proposal. O 10
July, Ms. Smith unsuccessfully attenpted to contact M. Thornton by
tel ephone to ascertain the status of the UPWproposal. M. Thornton
returned the call on Monday, July 21. M. Thornton said he woul d cont act
the conpany representatives to see "how far al ong" they were, and woul d get
back to Ms. Smth as to an appropriate date for the next negotiation
session. (RT., Wol. XIV, p. 71, 11. 1-4). Intheinterim by nailgram
recei ved 19 July 1980, the conpany announced the inpl enentation of the
i nteri mwage increases, effective July 15. h 24 July, M. Thornton
tel ephoned Ms. Smth to relate that the conpany w shed to neet the
foll ow ng week, but that he was unabl e to and suggested a neeting for the
first week in August. August 6 was the agreed upon date. In
the interim the conpany sent the UFWa reiterated proposal to

amend t he nedi cal plan.
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(6) The Meeting of August 6, 1980:

Present for the conpany were Thornton, Qr, and Carroll. For the UFW
were Ann Smth, Jerry (ohen, and the enpl oyee bargai ning coomttee. The
conpany presented a witten proposal, prepared by M. Qr and M. Carrol |, but
not by M. Thornton, which according to M. Thornton, denonstrated conpany-
uni on agreenent on approxi mately 15-20 articles. The najor areas of
difference were the hiring hall, Robert F. Kennedy Fund, Martin Luther King
Fund, union security, nechanization, and wages. According to Ann Smth, the
August 6 proposal adhered to the interi mwage adj ustnents inpl enented in
Sept enber 1979, and July 1980, with an indication of unspecified increases on
July 15,, 1981 and July 15, 1982. The August 6, 1980 proposal provided for
15-mnute rest periods; the August 28, 1979 proposal for 10-mnute rest
breaks. The August 6, 1930 proposal elimnated provisions proposed i n August
1979 which had called for an extension of all contract terns to any
workers that mght be additional ly certified by the ALRB during
that termof the contract. Union dues would be submtted on a
nont hl y basi s under the August 6, 1980 proposal ; on a weekly
basi s under the August 28, 1979 proposal. The August 6, 1980
proposal required workers to cross picket lines in certain
situations, whereas the August 28, 1979 proposal did not. The 1980

proposal al so had changes in vacations and heal th pl an.

The uni on caucused for 30-45 mnutes, and returned to indicate
agreenent on approxinately 11 articles: R ght of access, discrimnation,
nanagenent rights, credit union wthhol di ng, union
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| abel , new or changed operations, |ocation of conpany operations, savings

cl ause, ranch housing, nodification, bulletin boards, and pension plan
contributions. The union nodified their wage proposal of 9 July by $.05 an
hour "across the board'. The najor differences were thus recognition, union
security, hiring, seniority, grievance and arbitration procedure, discipline
and di scharge, various noney matters, including fringe benefits, wages,
subcontracting, successor clause, nai ntenance of standards sone heal th and
safety issues and nechani zati on.

The conpany then took a brief caucus and deci ded to reviewthe proposal s
and deci de upon a response for the next neeting. Both sides exchanged their
di sappoi ntnents -- the conpany at the UFWs "slight" novenent on wages; the
UFWon the fact that the conpany seemngly had nade the August 6, 1980
proposal "worse" than the August 28, 1979 proposal . Before adj ournnent, the
next available date on M. Thornton's schedul e-- August 14-- was schedul ed,
despite the UFWs suggestion to neet on Friday (August 8). M. Thornton
cancel ed the neeting because of sone scheduling difficulties of M. Carroll
and reset the neeting for August 18. M. Thornton subsequent|y cancel ed t he
August 18 neeting, because of M. Qr' s (or M. Carroll's) unavailability,
and his next available date -- August 26 -- was agreed upon by Ms. Smth for
the subsequent neeting. In the interim on August 1980, the conpany notified
the UFWof the interimadjustnent to the nedical plan, as well as the new

vacation pl an.
/11
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(7) The Meeting of August 26, 1980:

Ann Smith, Jerry ohen, and the enpl oyee bargai ning conmttee attended
on behal f of the UWFW M. Thornton, M. Garroll, and M. Qr were in
attendance for the conpany. At the commencenent of the neeting, the conpany
present ed changes in the wage rates and pension plan contributions, as its
response to the UFWcount er-proposal of 6 August. M. Thornton al so asked for
printed panphl ets of the union's new RFK Medical Plan. M. Smth responded
that as soon as the new panphl ets had been printed, the} woul d be nade
avai | abl e (the nenbership had just voted on which plan was to be i npl enent ed).
She then asked why the August 6, 1980 proposal was worse than the August 28,
1979 proposal , pointing out, e.g., the retraction of the conpany's
contribution to the Martin Luther King Fund. There was further discussion of
the parties' relative positions regarding the pai d representative system
nechani zation, and union security. The conpany then caucused briefly and
request ed anot her neeting whi ch was set for Septenber 3.

(8 The Meeting of Septenber 3, 1980:

Mssrs. Thornton, Qr, and Carrol | attended for the conpany; Ms. Smth,
and the enpl oyee bargai ning conmttee for the UFW M. Thornton requested
information regarding the Martin Luther King Fund. M. Smth queried the
reason for the need for information on this programsince the conpany had
previously agreed to nake contributions thereto in an earlier (August 28,

1979) proposal. The conpany had no changes to nake fromthe
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neeting of 26 August. The UFWcaucused and proposed accept ance of the
conpany' s previous offer to contribute $.06 per hour to the Martin Lut her
King Fund. An adjustnent to the July 9 proposal cost-of-living al |l onance was
al so proposed. M. Thornton stated that the conpany had been invol ved in
other activities during the period that had el apsed since the 26 August
neeting and "hadn't had tine to give to our [the UFWs] proposals”. 8 (RT.,
Vol. XV, p. 112, 11. 21-24). The neeting | asted approxi mately 1 1/2 hours.
A though the UPWrequested an earlier date, the next neeting was schedul ed
for Septenber 17.

(9) The Meeting of Septenber 17, 1980;

Present for the UFWwere Ann Smith, Jerry Gohen, and the enpl oyee

bar gai ning coormttee. For the conpany were R chard Thornton, Peter Qr, and

At Garroll. M. Thornton asked for the infornmati on he had earlier requested
on the Martin Luther King Fund. Ann Smith replied that she had nade efforts to
obtain the infornation, but had not recei ved sane yet, but woul d nake it

avai | abl e upon recei pt. The conpany nade a proposal wth respect to vacations.
The UFWcountered with the vacation proposal of the Sun Harvest contract --
simlar to the conpany proposal, differing, inter alia, by reference to

cal endar, rather than fiscal year. No further proposal s were nade by either
side in this one hour neeting, wth the UFWrequesting the conpany to revi ew
its positions, and the conpany requesting the Martin Luther King Fund
information. Uoon receiving this infornmation, the conpany woul d contact the

UFWre further neetings. The
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reguest ed docunentation was forwarded to M. Thornton on
29 Septenber 1980. Both sides concluded wth the "hope"
that a contract coul d be signed.

B. Anal ysis and Goncl usi ons:

The General Gounsel has all eged that Respondent has
failed to bargain in good faith with the UFWsi nce
Septenber 12, 1979 by (1) its failure to respond to UFW
proposal s and/or to neet in bargaini ng sessions, and by
(2) its engagenent in surface bargaining wth the intent
not to reach a collective bargai ning agreenent wth the
UFWfor the Northern unit. Respondent denies any
violation of the Act, contending, rather, that the
uni on' s bargai ning conduct constituted bad faith.

Labor Gode Section 1153 (e), patterned after Section
8 (a)(5) of the NLRA requires the enpl oyer "to bargai n
collectively in good faith". od faith bargaining is
defined in Labor Gode Section 1155.2 as:

"The perfornmance of the mutual obligation of the

agricultural enpl oyer and the representative of the

agricultural enpl oyees-to neet at reasonabl e tines

and confer in good faith wth respect to wages,
hours, and other terns and conditions of enpl oynent.

The U S Suprene Gourt has described the enpl oyer's
duty to bargain in good faith under the NLRA as fol | ows:

"ol l ective bargaining i s somet hing nore than nere
neeting of an enpl oyer wth the representative of

hi s enpl oyees: the essential thing is rather the
serious intent to adjust differences and to reach a
common ground .... ollective bargaining, then, is
not sinply an occasion for purely formal neetings
bet ween nanagenent and | abor while each nai ntai ns an
attitude of "take it or leave it'; it presupposes a
desire to

- 08-



reach ultinmate agreenent, to enter into a collective

bargaining contract. ..." NLRB v Qonpton-Hghland MIIs,

Inc. (1949)337 U S 217 [24 LRRVI 2088].

The duty to bargain in good faith requires the parties" to
participate actively in the deliberations so as to indicate a present
intention to find the basis of agreenent...." NLRBv. Mntgonery Vérd &

G. (9th dr. 1943) 133 F. 2d 676, 686, 12 LRRM508. Mere talk is not

enough. "The parties are obligated to apply as great a degree of diligence
and pronptness in arranging and conducting their collective bargaini ng
negotiations as they display in other business affairs of inportance.”
AH Belo Qorporation (WAATV), (1968) 170 NLRB 1558, 1565, 69 LRRVI 1239,
nodified, 411 F. 2d 959 (5th dr. 1969). As this Board has indicated, the

Act requires a sincere effort to resolve differences, rather than the
actual reaching of an agreenent. QP. Mirphy Produce (Qctober 26, 1979) 5
ALRB No. 63, reviewden. by Q. App., 1st Ost., Ov. 4, Nov. 10, 1980,
hg. den. Dec. 10, 1980.

“[Blad faith is prohibited though done w th sophistication

and finesse. Gonsequently, to sit at a bargaining table, or co

sit alnost forever, or to nmake concessions here and there, coul d

be the very neans by which to conceal a purposeful strategy to

nake bargaining futile or fail. Hence, we have said in nore

colorful language it takes nore than the nere ' surface bargai ni ng:

or 'shadow boxing to a draw, or 'giving the union a runaround while
purporting to be neeting wth the union for the purpose of collective

bargai ning' " (footnotes omtted) NLRR v Hernman Sausage
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G. (5th dr. 1960) 275 F. 2d 229, 232 45 LRRM 2829.

Because there are rarely uncontroverted admssions of intent to
obstruct agreenent, Respondent's intent is to be ascertai ned fromthe
totality of its conduct. 0. P. Mirphy, supra, p. 4, citing NNRBv. Reed &
Prince Mg. @., 205 F. 2d 131, 32 LRRM 2225 (1st dr.), cert. denied 346
US 837 (1953); B. F. Danond Gonstruction (., 163 NLRB 161, 64 LRRV
1333, (1967), enforced 410 F. 2d 462 (5th dr.), cert. denied 396 US 835
(1969); MQulloch Gorp., 13 NLRB 201, 48 LRRVI 1344 (1961).

(1) Gnduct in the Gourse of Bargai ning:

In the instant case, the UPWsubmtted two alternative proposals to
the conpany during the Septenber 12, 1979, bargai ning sessions. First, the
union's offer in industry-w de bargai ning on 8 June, 1979, wth full
retroactivity to 1 January, 1979, for all of Respondent's agricul tural
operations; second, the Sun Harvest contract plus retroactivity according
to the Mann Packing fornula for all of Respondent's agricul tural
operations. A the end of the neeting, Respondent agreed to
respond to the union's proposals; but did not communicate wth
the UFWuntil R chard Thornton' s letter of 7 March 1980.

a.) Respondent's Del ayi ng Tactics

The conpany's failure to respond thus resulted in a del ay
of nearly six nonths in the bargai ning process. Wile Respondent
has suggested that the historic pattern of J. R Norton
negotiations for the Northern certification unit was characterized

by seasonal |ulls because the harvest enpl oyees travel ed to ot her
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areas, | find certain differences in the 1979 Salinas harvest to be critical:
(1) Rchard Thornton specifically promsed to respond to the UFWproposal s. |
do not consider six nonths to be atinely response if the standard is one of
"busi ness affairs inportance". (2) Ann Smth had di scussed wth conpany
representatives at the Southern certification bargai ning session of 6 February
1980 that the UPWwas awaiting a response to the 12 Septenber 1979 proposal .
Athough M. Soll restated the conpany's position that Northern certification
i ssues had to be addressed to M. Thornton, all other conpany representatives
were identical --
Mssrs. Garroll, Pena, and Thornton. (3) M. Carroll's suggestion at the
February 6, 1930 neeting that M. Thornton was waiting to get a copy of the
Sun Harvest contract contradicts Thornton's own admssion that he was
know edgeabl e of this agreenent and obtai ned a copy of sane at his office soon
after the 12 Septenber 1979 neeting. (4) The urgency of the UPWs interest in
reachi ng an agreenent was nade apparent to all concerned by the work- st oppage
activity which paral yzed the conpany's operations during the fall of 1979. (5)
M. Thornton' s response to the 2 Septenber 12, 1979, proposal s, although
del ayed for sone six nonths, was nailed precisely on the date that, charge
nunber SO CE 12-SAL (General (ounsel ''s Exhibit dumber 1,) alleging the

conpany's bad faith failure to bargain was tiled and served upon

Respondent .

Further delay was caused by R chard Thornton's failure to
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convey the 18 April 1980 change in the UPWposture to the conpany

representatives. As discussed, supra, because of the clarity and precision

of her recollectionin this regard, her specific conmentary to the

enpl oyee bargai ning conmttee when realizing that the conpany
representatives were not aware of the new proposal, and M. Thornton's own
recol | ection of the substance, albeit not the details of the April 18,
1980, encounter, | credit Ann Smth's testinmony in this regard. | find it
rather doubtful that the URWbroached only the subject of reconsideration
of the old union offer on that day, as was suggested by M. Thornton.
Indeed, the latter conceded that he had not related any of the
conversation to the conpany representatives prior to the June 4

neeting. Thus, an additional six weeks -- fromApril 18 to June

4-- el apsed at the commencenent of the Northern unit harvest,

and the only progress was the conpany's rejection of the union

offer to reach an agreenent along the lines of Sun Harvest

specifically for the Northern certification.

Wi | e del ays between the June 4 and July 9 neeting seened
to have been occasi oned both by the conpany and by the union,
wth the Uhion prinarily responsible for the June 25-July 9
hiatus (see discussion, supra), Respondent's further dilatory
conduct was exenpl ified by the events foll ow ng the subm ssi on
of the July 9, 1930 UFWproposal . A though particul arly anxi ous
to reach an interi magreenent re wages by 15 July, the conpany
was unabl e to reschedul e the next session until 6 August. WW

negoti ator Smth suggested "round-the-cl ock” sessions to
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effectuate an agreenent before the July 15 "deadline", but M.
Thornton declined due to his unusual |y busy schedul e.

In many significant aspects, the conpany's August 6 proposal was
| ess acceptabl e to the UFWthan the previous (August 28, 1979) proposal .
VWrkers woul d be required to cross picket |ines; vacation pay woul d be
conpensated at a | esser rate; the conpany rescinded its proposal of the
UFWRbbert F. Kennedy Medical P an, substituting the Véstern G owers
Associ ation P an Nunber 30; paynents to the union Martin Luther King Fund
were al so resci nded. A though agreenent was reached on several articles in
the Respondent's proposal of 6 August 1980, nany of these issues had not
actually been in conflict for the past four years. The URWsuggest ed
neeting the follow ng Friday, 8 August, but the conpany was rel uctant to
do so, and further cancel ed tentative neetings of August 14 and August 18,
t hus occasi oni ng anot her del ay, of sone 20 days until the next bargai ni ng
session. The |ast neetings on record -- August 26, Septenber 3, and
Septenber 17 -- occurred as the 1980 Salinas harvest was comng to
termnation. Little substantively was acconplished at these
| ast neetings, and an entire season had nassed wth no real
progress achi eved. | ndeed, as suggested by conpany vice presi dent
Peter OQr, the closest the parties had come to an agreenent
had been as early as 1978.

Inreview the record reflects del ays of approximately 170

days in the conpany's response to the "URWproposal s of Sept enber
12, 1979; 47 days in the conpany's response to the UFWs change
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of position at the April 18, 1980 industry cost-of-living adj ust nent
sessions; 28 days fromthe URWproposal of July 9 to the August 6 session.
The UFW on the other hand, woul d be responsi bl e for the "gaps" between
the March 7, 1980 conpany rejection of the 12 Septenber 1979 proposal s,
and the 18 April encounter -- 42 days and two (2) days fromthe 6 August
conpany proposal to the 8 August date for negotiations suggested by the 8
UFW  Because the Whion did not anticipate R chard Thornton's
failure to communi cate the April 18 proposal, and was subsequent|y
unabl e to present a counter-proposal at the June 4, 1980, neeting,
it isdifficult to hold either party responsible for the three-
week hi atus between June 4 and June 25 -- the tentative date
of the next neeting. S nce UFWnegotiator Smth cancel ed the
June 25 session and requested the July 9, 1980 neeting, there
is an additional 14-day delay attributable to the UFW Thus,
sone 245 days of delay are attributable to the Respondent, wth
sone 58 days to the UFW

Wi | e the nunber of cancellations of neetings by either party

does not seemparticularly significant (two by the Respondent
at least one by the URW,the large periods of tine between

responses, largely attributable to the conpany, the difficulty
encountered by the UFWin setting neeting dates at the precedi ng
sessions, and the lack of progress wth respect to the naj or
substantive issues -- wth the exception of interi mwage

adjustnents -- all tend to suggest that the conpany was | ess than
eager to reach a fully negotiated agreenent. Wen considered in
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light of the tine pressure of the five-six nonth Salinas harvest season,
the pace hardly seens indicative of a real desire to reach an agreenent.
(b) The Gonpany's Interjection Between the Uhion and the

Enpl oyees:
Vice president Peter Or explained the conpany's position to the

uni on' s proposal concerni ng union security, fearing the "potential for
abuse" in giving the union the sole discretion for determning a worker's
good standing with the union. (RT., Vol. XV, p. 103, 11. 15-19). The
enpl oyer's simlar rejection of the union security provision has been
found to be indicative of bad faith:

"Respondent's . . . desire to protect the enpl oyees

fromarbitrary action on the part of the UFWis

equal ly infirm It denonstrates a failure to accept

a basic principle of the Agricultural Relations Act;

the certified collective bargaining representative

Is the excl usive representative of the enpl oyees,

and the enpl oyer nay not assune that role." o
Mont ebel | 0 Rose (1979) 5 ALRB No. 64, pp. 24-25, citing
Akron Novelty Mg. Go. 224 NLRB 998, 93 LRRM 1106 (1976).

Inisolation, the conpany's position mght reflect nerely a

bargai ning strategemto be negotiated along wth other issues. In the

I nstant case, however, Respondent's reason for opposing the URA/s uni on
security proposal -- considering the entirety of Respondent's conduct --
suggests its rejection of the UPWrole in coll ective bargai ning, and
provi des sone indication of the absence of a genuine desire to reach
agreenent as nandated by the Act.

1111
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(c) The Gonpany's Failure to Explain Its Proposal s and

Retraction of Proposal s:

Wiile | do not viewthe Board' s function to "sit in judgnent
upon the substantative terns of collective bargai ni ng proposal s",
(see NLRB v Anerican National Ins. (. (1952) 343 US 395,
30 LRRM 2147 ) ,the painful |y sl ow pace of negotiations in

conjunction wth the nunerous del ays di scussed supra -- hints
at bad faith. | donot find that the alleged "regressi ons" of
the August 6, 1980 conpany proposal sufficiently egregious to
suggest unl awf ul purposes -- since indeed that proposal evoked
agreenent on sone 11 articles that very day --but | find particul ar
troubl esone the conpany's failure to explain its positions wth
respect to this proposal, and the subsequent inability of the
parties to nmake neani ngful progress as the 1980 Sal i nas season
termnated. There nmay have been legitinate strategi cal concerns
for the enployer's failure to reveal those itens it considered
nost inportant. However, the rejection of a proposal w thout
expl anation supports a refusal to bargain charge. See AS H NE
Farns, Inc. (February 8, 1980) 6'' ALRB No. 9, p. 12, review
den. by G. App., 5th Ost., Gtober 16, 1980, hg. den. Nov. 12,
1980. Wiile neither side nay be required to nmake concessi ons,
the Respondent’'s failure to explain its bargai ning position in
the context of the other significant indicia of bad faith nay
tend to confirmthe parties' bad faith posture. Particul arly,
the wthdrawal of contributions to the Martin Luther King Fund,
the repl acenent of the Robert F. Kennedy Medical M an, the
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requi renent for workers to cross picket lines, the reduction of
vacation benefits, predictably net wth displ easure fromthe union.
"God faith" bargai ning woul d have at |east called for

sone expl anation of the conpany's rational e for these changes,

S nce negotiator Thornton conceded to not having parti ci pat ed
in the conpilation of this proposal (RT., Vol. XM, pp. 88, 11
3-8), the lack of subsequent progress coul d not be unexpect ed.
The explanation that "tines had changed® (RT., Vol. XV, p. 100,
11. 15-26) hardly evidences a good faith effort to settle the
parties' differences. | find such conduct to be probative

of the conpany's ultinate purpose not to enter into a collective
bar gai ni ng agr eenent .

(2) Asserted Bad Faith Bargai ning By The Uhi on:

Respondent contends that the UFWdenonstrated bad faith in
negoti ati ons by changi ng negotiators, failing to provide rel evant
I nformati on, denandi ng bargai ni ng over an uncertified and
| nappropriate bargai ning unit, and otherw se refusing to bargain in good

faith. | shall deal wth each alleged indication of
union bad faith in seriatim

(a) The Change of Negotiators and Qher DOlatory Gonduct:

R chard Thornton has been the sol e negotiator for the conpany
since 1976. The UFWhas been represented prinarily by Mrion
Seeg (1977-1979), and Ann Smth. Robert Garcia and Glbert Padilla
pl ayed early roles as UPWnegotiators imedi ately fol |l ow ng the

Northern certification. Jerry ohen and Marshall Ganz have been

In attendance at many of the negotiating sessions. | do not find,
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however, that this representation signified a "constant shuffling" of
negoti ators, or even caused del ays in negotiations. Gontrary to
Respondent ' s contentions (see Respondent's Brief, p. 66), R chard Thornton
clearly knew or shoul d have known that Ann Smth was the UFWs negoti at or
for the Northern unit by virtue of the letter of March 16, 1980. M.
Thornton's testinony that this "revol ving door of UFWnegoti ators
invariably wasted tine" was franed in generalities. There is no evi dence
of any one occasi on when a neeting was either prol onged or del ayed because
An Snith was the negotiator rather than Marion Steeg. There are no facts
on the record that M. Smth was either unprepared at any session, or
i ncapabl e of negotiating all issues in controversy.

Nor do I find convincing Respondent’'s contention (Respondent's
Brief, p. 66) that the UPWrefused to bargain over the interim
wage proposal until all other terns of the contract were agreed
upon. n the contrary, the UFWposition was that wages shoul d be
part of an entire package, and that the union was prepared to
neet and bargain on a "round-the-cl ock"™ basis in order to reach
such an overal | agreenent prior to the July 15 wage adj ust nent
deadline. Indeed, the UFWs proposals wth respect to
retroactivity (to obviate the conpany's concern to remain
conpetitive), as well as the enpl oyer's know edge of the Sun
Harvest wage rates that the UFWhad previ ously found accept abl e,
suggest a real desire on the part of the UFWto reach agreenent

on all disputed issues.
Fnally, | donot find that the Septenber 12, 1979 proposal s
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constituted ultimatuns by the UFW. indicative of a "bad faith
negotiation posture”. . Weeling Pacific Go. (1965) 151 NLRB
1192, 58 LRRM1580. ontrary to the conpany's suggestion, | find

that the UAWdid have an intention to negotiate a contract --

as evidenced by its February 1980 request for a conpany response
to the 1979 proposal, its change of position on 18 April 1980,
and the proposal actually fornulated on 9 July 1980. Wiile the
Respondent may wel | have had legitimate reasons for rejecting
the Septenber 12, 1979, proposals, | find no evidence of UFW

bad faith by the nere fact that the proposal s were nade.
(b) The UAWDenand for Bargai ning Qver Al Gonpany (perati ons:

Respondent has contended that the UPWs insistence that the conpany
bargain for the New Mexi co and Arizona operations, as well as all Gilifornia
areas, isindicative of the union's bad faith. (See Respondent's brief, p. 62,
citing Section 1154(c) of the Act; Sperry Rand Gorp. v. NLRB (2nd dr. 1974)
35 LRRVI 2521, cert. denied, 419 US 831.)

Under NLRB precedent, the parties nay redefine their
bargai ning unit by voluntary agreenent, but the scope of the unit
is not a nmandatory subject of bargaining. Mrris. The Devel opi ng
Law (1978 Suppl ement), p. 124, citing Canteburg Gardens (1978)
238 NLRB No. 116, 99 LRRV 1279.

As expl ained by the Second Arcuit, the difference between

bar gai ni ng about nmandat ory subjects and determni ng the bargai ni ng
unit is as foll ows:

"The Satute inposes on | abor and managenent alike a
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duty to bargain in good faith wth respect to wages, hours and other
condi tions of enpl oynent in the expressed belief that such bargaining is
the nost effective way to settle differences w thout disrupting comerce.

This duty does not conpel either party to agree to a proposal, as Section

8(d) states, 'or require the naking of a concession.! and the Board has
no power to settle any of these questions. By way of contrast, it not
only has the power, but is indeed directed, to decide what is the
appropriate bargaining unit in each case."

Douds v. International Longshorenen's Ass'n., 241 F. 2d 278, 282, 39 LRRM

2388 (2nd A r. 1957)

The general ruleis that it is an unfair |abor practice (and therefore

indicative of bad faith) for either party to insist to inpasse that enpl oyees

be added or excluded froma certified unit. Salt Valley Witer Wsers' Ass'n

(1973) 204 NLRB 83, 83 LRRM 1536, enforced, 498 F. 2d 393, 86 LRRM 2873 (Sth
dr. 1974); Sperry Rand Gorp. v. NLRB (2nd dr. 1974) 492 F. 2d 63, 85 LRRV
2521, cert. denied 419 US 831, 87 LRRM 2397 (1974). In the instant

case, the UPWcertai nly suggested bargai ning for additional enpl oyees (the

Southern certification as well as Arizona and New Mexico) by its
alternative proposals of 12 Septenber 1979. However, once the Conpany
rejected this approach by letter of 6 March 1980, the URWcomuni cat ed
its wllingness to bargain for the Salinas-VWatsonville unit alone. This
"change" in the UPWposture was reiterated at the 4 June 1930 bargai ni ng
session as well as inits witten proposal of 9 July 1980. Thus, it is
difficult to perceive any indication that "inpasse" had been reached by
the UFWs Septenber 12, 1979 posture. Unhlike the Sperry Rand case, the
uni on here cannot be said to have engaged in any sub rosa attenpt to gain
de facto
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recogni tion as bargai ning agent of enpl oyees that it had failed to achi eve
through an el ection. As in Newspaper Production Gonpany v. NLRB, (5th dr.
1974) 503 F. 2d 821, 87 LRRM 2650, enforcing 205 NLRB 738, 84 LRRM 1186

(1973), the present case invol ved neither interference wth the
representational rights of enpl oyees nor a jurisdictional dispute between
two unions. At worst, the UFWs proposal s i nvol ving the non-certified
units occasi oned del ay of sone six (6) weeks -- fromthe March 6, 1980
conpany rejection of the proposals to the April 18, 1980, URWcount er -
proposal . As suggested above, while such delay nmay tend to aneliorate
conpany dilatory conduct, | do not find it significant indicia of UFWbad
faith and/or intent not to reach a collective bargai ni ng agreenent .

(c) The UAWFailure to Provide Rel evant | nfornation:

The union duty to furnish information rel evant to the
bar gai ni ng process parallels that of the enpl oyer (see Tool and
O e Mikers Lodge 78 (Square D Gonpany) (1976) 224 XLRB 11, 92
LRRM 1202; ekl and Press Gonpany (1977) 233 NLRB 144, 97 LRRV

1047. | do not, however, find that the periods of tine between

the conpany requests for certain informati on regardi ng the RFH

Medi cal Plan and Martin Luther King Fund (nade apparently in earnest on
August 6 and August 26, 1980) and the union's provision of this
information on 29 Septenber 1980 to be a significant reason for delay in
the negotiating process. |ndeed, the conpany had of fered to nake these
contributions inits earlier proposal of August 28, 1979. No di scussion

of the costs
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invol ved wth the various plans had been rai sed by the conpany, and there is

no evi dence that the negotiations had been hi ndered because of the UFWs

inability to imediately obtain and transmt what M. Thornton had request ed.
(d)y The UFRWs July 9, 1980 Proposal :

Smlar to General Gounsel's contentions wth respect to the conpany
proposal of August 6, Respondent has alleged that the July 9 UFWproposal was
nore acceptable to the conpany in nmany respects than the earlier June 4, 1980
proposal . (Respondent's Brief, pp. 67-75). Inreviewng fifty-eight (58)
proposal s of the July 9, 1980 "package" which are nore onerous than the
union's June 4, 1980, proposal , Respondent concl udes that "[o]ne can hardly
i magi ne a contract proposal nore destructive of the bargai ning process or nore
derelict in the duty of good faith bargai ning than the proposal nade by the
Lhited FarmVWrkers Lhion to the Respondent on July 9, 1980." (Respondent's
Brief, p. 75 11. 11-14). However, the conparison of the two proposal s
necessitates closer scrutiny. The UWFWhad conceded that the June 4, 1980
"package" was an offer to settle along the lines of Sun Harvest -- towt, a
proposal that had al ready been fully bargai ned. Respondent havi ng rej ected
this Sun Harvest prototype, the UFWpresented, as indicated at the session of
June 4, 1980, a proposal to be bargained in juxtaposition wth the earlier
conpany proposal of August 28, 1979. Follow ng the conpany presentation of
August 6, 1980, the WFWcaucused and returned wth agreenent over sone el even

Articles, thus nodifying
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its July 9, 1980 "package".

(onsi dering the sane rel uctance of the Board to "sit in judgnent upon
the substantive terns of collective bargai ning proposal s" di scussed supra,
| do not find indicia of bad faith in the UFWs July 9, 1980 position. See
NLRB v. Awerican National Ins. (., (1952) 343 US "395 30 LRRM 2147.
Wiile the wage levels were high ($6.25 hour as opposed to $5.40/hour on

June 4) and other Articles may have proven distasteful to the conpany, |
do not find in the instant case that the UPWs subm ssion was "predi ctably
unaccept abl " or | acked "any reasonabl e effort to conpose its

differences wth the enpl oyer.” QP. Mirphy, supra, at pp. 10-11,

citing Suart Radiator Gore Mg. (. (1968) 173 NLRB 125, 69

LRRV 1243; NLRBv. Reed & Prince Mg. (., 205 F. 2d 131, 135,

32 LRRM 225 (1st dr.), cert. denied (1958), 346 U S 887,

33 LRRM 2133. I ndeed, the conpany response on 6 August 1960

resulted in agreenent on eleven articles by that date. The
UFWpronptly nodified its July 9, 1980 posture fol |l ow ng the
conpany' s submssi on of August 6, accepted several of the
conpany proposal s, thus concedi ng sone portions of the July 9,
1980 package. S nce the UFWclearly indicated its wllingness
to negotiate the July 9, 1980, posture and actually did so

foll ow ng the conpany response, | decline to '"second guess"
the good faith in these efforts.
(3) Per Se Miolations:

Sone type of conduct constitute per se violations of the

duty to bargain wthout regard to good or bad faith. Mrris. The
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Devel opi ng Labor Law p. 322. Such conduct w Il not only constitute

I ndependent violations of the Act, but al so may support an inference of
bad faith. See 0. P. Mirphy, supra, p. 12.

The unil ateral wage increases of July, 1980, the changes in
seniority "preferences", and hiring practices, the di scharges of Juan
Quintero, Jose Amador, and the nenbers of Maria Sagrario Perez' crew all
constitute typical per se_violations of 81153 (e) insofar as the UFW as
the certified collective bargai ning representati ve of Respondent's
Northern unit enpl oyees, was not notified or consulted prior thereto.
Henet Whol esal e Gonpany (1978) 4 ALRB No. 75; AdamDairy dba Ranches Dos
Ros (April 26, 1978) 4 ALRB No. 24, reviewden. by G. App., 2nd Dst.,
Ov. 3, March 19, 1980; NLRB v. Exchange Parts (. (5th dr. 1965,

339 F. 2d 829; NLRBv Katz (1962) 369 US 736 [82 S Q. 1107].

Lhilateral action of this type violates the duty to bargain

since the possibility of neani ngful union input is forecl osed.

Kaplan's Fruit and Produce Gonpany (1980) 6 ALRB No. 36, citing

0. P. Murphy Produce (supra); Misaji Bo (1980) 6 ALRB No. 20.

As this Board indicated in 0. P. Mirphy, supra:

"Uhilateral inplenentation of a wage increase constitutes

a change in a significant termof enploynent w thout

regard to the union's role as representative of the

enpl oyees, and has been consi dered by far the nost
inmportant 'unilateral act'. NLRBv FHtzgerald MIIs

Qorp. (1963) 313 F. 2d 260 (2nd Ar.) cert. den., 375

U S 334. It is also a per se violation of the Act. NLRB v
Katz, supra. NLRB v Burlington Rendering Go., 366 F. 2d 699
(2nd dr. 1967)."

The devastating inpact of the "interi mwage adj ustnent” is clear.

The UFWis placed in an untenable bind: If it refuses the
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wage i ncrease, the enpl oyees wll be unhappy. If it agrees to

the plan, it wll |ose a powerful bargaining tool in obtaining other
(non-economc) benefits for the enpl oyees. See Henet Wiol esal e,
supra, ALO Dec., p. 86.

Respondent contends that the wage increases were not unilateral --
and hence not violative of the Act -- because the union was given notice
of the proposed increases, and an opportunity to bargai n over sane.
(Respondent's Brief, p. 76). Inviewng the record, | find that the
history of the negotiations did not afford the union an anpl e opportunity
to negotiate the issue, nor could the wage rai se reasonabl y be based on
the conpany's good faith belief that inpasse had been reached.

MFarl and Rose Production Go., Inc. (1930) 6 ALRB No. 18. In

the instant case, although the UFWhad been requesting negoti ati ons since
April, 1980, no neetings were schedul ed until June 4. 1 June 30, the
conpany submtted its proposal for the interi mwage hi ke, which the union
rejected by its proposal to bargain an entire package on 9, July 1980.
The conpany declined not only to engage in "round-the cl ock" di scussions
until the July 15 "deadline", but further nade no response to any part

of the UFWproposal until August 6. In the interim the wage

i ncreases were unilaterally inplenented, effective July 15,

1980. Certainly, there was nuch roomfor negotiation (sone

el even areas of agreenent were in fact reached on 6 August )

In the context of conpany disinterest in Northern unit bargai ni ng.
bet ween Sept enber 1979, and June, 1980, the sudden urgency to
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negoti ate the issue of wage rates fromJune 30 to July 9 seens
particul arly anonal ous. S nce the UFWhad coomtted itself to
submtting a full witten proposal between June 4 and July 9,

and si nce the conpany did not choose to respond to this proposal
until 6 August, it can hardly be said that the July 9 neeting

of approxinately one hour constituted a real "opportunity to neet
and consult" over the increase. UWilike the situation in Bradley
VWash Fountain ., v NNRB (7th dr. 1951) 192 F. 2d 144, 29
LRRM 2064, the increases here interfered wth the bargai ni ng

agent and the rights of the enpl oyees to negotiate a full
package.

S mlarly unpersuasive i s Respondent's contention that the
wage i ncreases were appropriate because "Norton had an establ i shed
practice of instituting wage increases when the industry as a

whol e went up". (Respondent's Brief, p. 80). iy in very [imted
situations, when wage i ncreases have been traditionally granted
autormatically, and fixed in anount and. timng, as opposed to

di scretionary, have exenptions to the rule prohibiting unilateral
wage i ncreases been recogni zed. N.LRB v Katz, (1962) 369 US 736.

In the instant case, the union had previosly (1976, 1977 and
1978) agreed to interi mwage adj ustnents, and the proposed rai se
was identical to the wage increases called for in the Sun Harvest
contract. However, no raise was given in 1979 on the July 15

dat e whi ch the conpany had contended was autonati c. Respondent's

own docunent ed wage summary (Respondent's Exhibit No. 27) reflect

wage adjustnents in July 1977, and July 1978, but April and
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Sept enber i ncreases during 1979. The unilateral increase of the

1979 season (Septenber 4) was peculiarly coincidental wth the work

st oppages and the two bargai ni ng sessi ons af or edescri bed. 13 And the

adj ust nent proposed in the 1980 season al so seened suspiciously tined to
coincide wth the resunpti on of the summer bargai ni ng sessions. In neither
I nstance were the anounts invol ved fixed or automatic. A though Respondent
indicated that its true purpose was to renain conpetitive wth the

prevai ling wages in the industry, it rejected the UPWs suggestion that

retroactivity would maintain this conpetitive level. Unhder the
circunstances, | find that the interi mwage adj ust nent was
di scretionary. As such, the Respondent’'s conduct in this regard
constitutes a per se violation of §1153 (e).

It is uncontested that unilateral changes in working
conditions al so constitute per se violations of the duty to

bargain. See Mntebell o Rose . (1979) 5 ALRB Nb. 64. | have

al ready found anpl e evi dence that Respondent had changed its
informal seniority and hiring practices commenci ng in Salinas
1979. Such unilateral decisions on the part of the Respondent
are simlarly violative of 81153 (a) and (e). Nebraska Bul k
Transport, Inc. (1979) 10C LRRM 1340; Hamlton H ectroni cs (o.
(1973) 203 NLRB No. 206. The sane concl usi ons apply w th respect

to the discharges or Jose Arador, Juan Quintero, and the nenbers

of Mria Sagrario Perez' crewwho left work in protest or the
3The 1979 unilateral wage increase was the subject of the EL Gentro

unfair |abor practice hearing discussed supra. (GCease Nos. 79-CE 78-EC
et al)
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forewonan's termnation. See Vél ker Go. (1970) 74 LRRM 1409. As such, they
constitute sone evi dence of Respondent's rejection of the UPWstatus as
excl usi ve bargai ning representative, and overal|l bad-faith refusal to
bargain. . Mntebello Rose ., supra; Central Cartage, Inc. (1973) 236
NLRB No. 163, 98 LRRV 1554.

(4) Gonduct Anay Fromthe Tabl e:

The enpl oyer' s anti-uni on conduct away fromthe bargai ning tabl e
nay al so support a finding that it has negotiated in bad faith. AS H Ng
supra, pp. 16-19; Kaplan' s Fruit and Produce Gonpany, supra, pp. 14-15. |

have previ ously found that Respondent discrimnatorily di scharged pro- UFW
crew | eader and bargai ning representative Juan Quintero i nmedi ately prior
to the summer 1980 negotiations. Qher indicia of bad faith include the
discrimnatory failure to rehire the work-stoppage parti ci pants
bet ween ctober 1979 and the date of the hearing;

di scri m nat or
failure torehire Marcelino Qiintero and Pablo Quintero in April 1980. As

in Kaplan's Fruit and Produce Gonpany, supra, p. 14, these actions all

tended to undermne the union's authority as coll ective bargai ni ng
representative , nmaking the union appear ineffectual. Mreover, the
peripheral incidents tend to illumnate the conpany's overall attitude
toward bargai ning. Gonpany negotiator R chard Thornton even pressed the
point of the status of the forner Salinas workers during the openi ng
nonents of the June 4, 1980 session. For the conpany to question the

stat us of
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its forner enpl oyees -- who fruitlessly sought reenpl oynent wth
Respondent over a period of nine nonths--is the epitonme of bad faith and
| so find.
There is al so anpl e direct evidence in the admssions of various
supervi sory personnel. D ego de |la Fuente quoted A daberto Pena as
advi sing the workers to continue as if nothing had happened, because the
conpany was not going to sign any contract wth the union. (RT., \ol
MII, p. 51, 11. 22-28). Cbdulio Nagdal eno inforned the wap nmachi ne
enpl oyees during the Salinas work stoppages that the conpany was not goi ng
to sign a coll ective bargai ni ng agreenent. Forewonan Maria Sagrario Perez
quoted M. Pena' s explanation for the Septenber 1979 negoti ations
"[We're going to rai se the wages of these peopl e, - -
wel I, the people to shut themup so they won't cause
any nore trouble, so 'they won't bring in the union
Don't expect themto negotiate because they won't.
V¢'re just going to do this as a snokescreen to kil
tine, but we don't plan to negotiate. (RT., Vol. XI,
P. 121, 11. 18-24).
A though M. Pena specifically denied the conmentary as
well as his authority to even nmake such statenents. M. Mgdal eno' s
remarks renmai n uncontroverted. For the reasons di scussed supra,
| find sufficient record evidence of Respondent's real (unlaw ul)
notivation in this regard i ndependent of the testinony of M

Per ez.

(5) @oncl usi on:
| find that Respondent's conduct both at the bargai ni ng
tabl e and el sewhere presents substantial evidence of a bad-faith

approach to col |l ective bargaining. Wile the union was not totally
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bl anel ess for the lack of progress in the negotiations when viewed in the
entirety, | find that Respondent's conduct anounted to a refusal to bargain
inviolation of Labor (ode Section 1153(e) and w Il accordingly recormend the
appropri ate renedy.
SUMVARY
| find that Respondent violated Sections 1153(a), (c) and (d) of the

Act by the discharge of Juan Quintero. Respondent violated Sections 1153(a)
and (c) of the Act by its refusal to rehire the 28 enpl oyees listed in
Exhibit A attached hereto, as well as Marcelino Quintero, and Pabl o Quintero,
because of their participation in the 1979 work stoppages and/or their
support for the UFW Respondent viol ated Section 1153(a) of the Act by its
refusal to rehire Quadal upe Martinez in Septenber, 1980, followng its offer
toreinstate the protesters fromMria Sagrario Perez’ crew Respondent has
further violated 81153 (e) of the Act by its failure to bargain in good faith
wth the UFW as well as by certain per se violations (unilateral

wage adj ustnents, failure to notify the UFWre changes in

hiring and seniority practices, discharges of Jose Arvador, Juan Quintero, and
the nenbers of Maria Sagrario Perez' crewwho protested their supervisor's
termnation). | recommend dismssal of all other fully litigated all egati ons
rai sed during the hearing. Because of the inportance of preserving stability
in Glifornia agriculture, and the need for assuring that ball ot box outcones
are not nullified by subsequent unl awful conduct, | find the violations to be

very serious, and recommend the fol | ow ng:
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THE REMEDY

Havi ng found that Respondent has engaged in certain unfair |abor
practices wthin the neaning of Sections 1153(a), (c), (d), and (e) of the
Act, | shall recommend that it be ordered to cease and desi st therefromand to
take certain affirnati ve actions designed to effectuate the policies of the
Act .

Havi ng found that Respondent unl awful |y di scharged Juan Quintero, | shall
recommend that Respondent be ordered to offer himimmedi ate and full
reinstatenent to his forner job if it has not already done so w thout
prejudice to his seniority, or other rights and privileges. | shall further
recommend that Respondent nake Juan Quintero whol e for any | osses he nay have
suffered as a result of its unlawful discrimnatory action by paynent to
himof a sumof noney equal to the wages and other benefits he
woul d have earned fromMay 28, 1980, to the date on which he is reinstated, or
offered reinstatenent, |ess his respective earnings and benefits, together
wth interest at the rate of seven percent per annum such back pay and
benefits to be conputed in accordance with the fornul a adopted by the Board in
Sunnyside Nurseries. Inc. day 20, 1977) 3 ALRB No. 42, enf. den.

in part; Sunnyside-Nurseries , Inc. v. Agricultural Labor Rel ations
Bd (1979) 93 Gal. App. 3d 92.

Havi ng found that Respondent unlawfully refused to rehire

vari ous enpl oyees because of their participation in protected
activities and/or their support for the UFW | shall reconmend

that Respondent be ordered to offer reinstatenent to their forner.
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or equivalent jobs wth Respondent's Salinas operations to each of the
persons naned in Exhibit A as well as Pabl o Qiintero, Marcelino Qintero,
and Quadal upe Martinez, wthout prejudice to their seniority or other
rights and privileges, beginning wth the earliest date fol |l ow ng i ssuance
of this proposed Q der. 14

| further recommend that the Respondent nake whol e each of
the persons listed in Exhibit A as well as Marcelino Qintero, Pablo
Qui ntero, Quadal upe Martinez, .and Eduardo Mel goza by paynent to themof a
sumof noney equal to the wages they each woul d have earned but for
Respondent' s unl awful refusal to rehire them less their respective net
earnings, together wth interest at the rate of seven percent per annum
Back pay shall be conputed in accordance wth the formul a established by

the Board in Sunnyside Nurseries, Inc. , supra. Because of the

uncertainty created by the fact that the discrimnatees were precl uded
fromappl ying and being hired in their accustoned nanner, | recormend the
establishment of a rebuttable presunption that each of the 28
discrimnatees listed in BExhibit Awoul d have worked the same nunber of
hours in Salinas during 1980 as he or she worked in 1979 in Salinas. See
Kawano, Inc., supra; Board Decision, pp. 18-20.

Havi ng found that Respondent viol ated Labor Gode Section

14Because Eduardo Mel goza specifical ly declined future enpl oynent

wth Respondent (RT.,Vol. IX p. 76, 11. 19-24), | do not
recoomend rei nstatement in his case.

111
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1153(e) by failing and refusing to bargain in good faith, and by its
conduct was responsi ble for the parties' failure to reach an agreenent, |
shal | recommend that Respondent be ordered to neet and bargai n
collectively wth regard to wages, hours, and other terns and conditions
of enploynent in good faith wth the UFWand to nake its enpl oyees whol e
for the | oss of wages and ot her economc | osses they incurred as a result
of Respondent's refusal to bargain, plus interest in accordance wth the

nake-whol e fornula set forth in AdamDairy, dba Rancho Dos R os
(April 26, 1978) 4 ARB No. 24, reviewden. by G. App. , 2nd
Dst., Dv. 3, March 17, 1980. Because of the difficulty in

identifying precisely the date for the begi nning of illegal
"surface bargai ning", and the previous history of the
Respondent and the UFWin di scontinui ng negoti ations during the
wnter in Salinas -- | wll reconmend, along the lines of 0. P.

Miurphy, supra, p. 26, that the nake-whol e renedy be applied from

June 4, 1980 -- the first bargai ni ng session of the 1980 season.

| decline to recommend application of this renedy retroactively

to the Septenber 12, 1979, negotiating session in light of the
UFWposition through 18 April 1980, that it w shed to bargai n

for all the conpany's operations, as well as the past practice

of discontinuing negotiations at the termnation of the Salinas
harvest. It was at the June 4, 1980, session that Respondent

unm st akeabl y denonstrated its intention not to bargain in good
faith wth respect to the Northern certification unit, by summarily

and w thout expl anation rejecting the union's proposal, and not
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havi ng been prepared for the session.
| further recommend that the nake-whol e renedy shoul d conti nue
until such tine as Respondent commences to bargain in good faith wth
the UFW and thereafter bargains to a contract or bona fide inpasse.
Havi ng found that Respondent's dilatory conduct at the
bargaining table significantly interfered wth the progress of
negotiations, | shall further recomend that the certification
of the UFWas excl usi ve col | ective bargai ning representative for
Respondent's Northern certification unit agricul tural enpl oyees
be extended for a period of one year fromthe date on whi ch
Respondent commences to bargain in good faith wth the UFW
| shall further recormend that the Respondent shall be
ordered to preserve and upon request to nake available to the
Board and its agents for examnation and copying, all of its
forenen' s not ebooks contai ni ng enpl oyee nunbers and dat es of
hire, as well as the personnel files at Respondent's Phoeni x
of fices so that enpl oyees’ back pay due themand seniority nay
be ascertai ned.

In order to further effectuate the purposes of the Act and to
insure to the enpl oyees the enjoynent of the rights guaranteed to
themin Section 1152 of the Act, | shall al so recommend t hat
Respondent publ i sh and nake known to its enpl oyees t hat
it has violated the Act, and it has been ordered not to engage in

future violations of the Act. M Caratan, Inc. (Qctober 26, 1978)
4 ALRB Nb. 83; 6 ALRB Nb. 14 (March 12, 1980) revi ew
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den. by G. App., 5th Dst., My 27, 1980.

Upon the basis of the entire record, the findings of fact and
conclusions of law and pursuant to Section 1160.3 of the Act, | hereby
I ssue the foll ow ng recommended:

RER

Respondent, J. R NORTON QOMPANY, its officers, agents and
representatives shall:

1. Gease and desist from

(a) Failing or refusing to neet and bargai n col |l ectively in good
faith, as defined in Labor Gode Section 1155.2 (a), wth the UFW as the
certified exclusive collective bargai ning representative of Respondent's
Salinas-Vtsonville unit agricultural enpl oyees; and in particul ar by
uni lateral | y changi ng enpl oyees' wages or terns or conditions of work.

(b) O scouragi ng nenbership of enpl oyees in the UFWor any
ot her |abor organi zation by discharging or failing torehire any of its
agricultural enpl oyees for participating in concerted
activities, supporting the UFW or because they fil ed charges
or testified at unfair |abor practice hearings under the Act.

(c) Inany other like or related manner interfering wth,
restraining, or coercing enpl oyees in the exercise of those

rights guaranteed then by Section 1152.

2. Take the follow ng affirnative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain coll ectively in good
faith wth the UPWas the certified exclusive collective
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bargai ning representative of its Northern certification unit agricul tural
enpl oyees, and if an understanding i s reached, enbody such understanding in a
si gned agr eenent .

(b) Make whol e those enpl oyees enpl oyed by the Respondent in the
appropriate bargaining unit at any tine before June 4, 1980, to the date
Respondent commences to bargain in good faith and thereafter bargains to a
contract or a bona fide inpasse, for all |osses of pay and ot her econonm c
| osses sustai ned by themas the result of Respondent's refusal to bargain, as

such | osses have been defined in AdamDairy, dba Rancho Dos R os, supra.

(c) Make whol e each of the agricultural enpl oyees discrimnatorily
di scharged, or failed to be rehired for any | osses he or she suffered as a
result of his or her discharge or failure to be rehired, by paynent to each of
thema sumof noney equal to the wages they | ost, |less their respective net
interimearnings, together wth interest thereon at the rate of

seven percent per annum Back pay shall be conputed in accordance wth the

formul a established by the Board in Sunnyside Nurseries, Inc., supra, as

nodi fied by the considerations in Kanano, Inc., supra.

(d) Preserve, and upon request, nake available to the Board or its
agents, for examnation and copying, all records rel evant and necessary to a
determnation of the anounts due to the af orenentioned enpl oyees under the

terns of this Oder.

(e) Sgnthe Notice to Enpl oyees attached hereto. Uon its

translation by a Board agent into appropriate | anguages, Respondent
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shal | thereafter reproduce sufficient copies in each | anguage

for the purposes set forth hereinafter.

(f) Post copies of the attached Notice in conspicuous places at its
Sal i nas-Vétsonville property for a 90-day period, the tines and pl aces of
posting to be determned by the Regional Drector. Respondent shal |
exercise due care to replace any Notice which has been altered, defaced,
covered or renoved.

(g) Provide a copy of the attached Notice to each enpl oyee hired
during the 12-nonth period follow ng the date of this decision.

(h) Mail copies of the attached Notice in all appropriate | anguages
w thin 30 days of the date of issuance of the OQder to all enpl oyees
enpl oyed by Respondent in the Salinas-Wtsonville area in 1979 and 1980

and any ot her enpl oyees as specified in paragraph 2 (c) above.

(i) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice in appropriate

| anguages to the assenbl ed enpl oyees of Respondent on conpany
tine. The reading or readings shall be at such tinmes and pl aces

as are specified by the Regional Drector. Follow ng the

readi ng(s), the Board agent shall be given the opportunity
out si de the presence of supervisors and managenent, to answer
any questions enpl oyees may have concerning the Notice or their
rights under the Act. The Regional Director shall determne

a reasonabl e rate of conpensation to be paid by Respondent to

all non-hourly wage enpl oyees to conpensate themfor tine | ost
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at this reading and the question-and-answer period.

(j) Notify the Regional Drector inwiting, wthin 30 days after
the date of issuance of this Qder, of the steps which have been taken to
conply wth it. Uon request of the Regional Drector, Respondent shall
notify himor her periodically thereafter inwiting of further actions
taken to conply with this Qder.

(k) Gfer to JUAN QU NTERQ PABLO QJ NTERQ MARCELI NO QU NTERQ
GUADALUPE MARTI NEZ, and each of the enpl oyees listed in Exhibit A attached
hereto -immedi ate and full reinstatenent to his or her forner job at
Respondent' s Sal i nas operations wthout prejudice to his or her seniority
or other rights and privileges (excludi ng Eduardo Ml goza).

It is further ordered that the certification of the UFWas
the excl usi ve col |l ective bargai ning representative for
Respondent's Northern certification unit agricul tural enpl oyees
be extended for a period of one year fromthe date on whi ch
Respondent commences to bargain in good faith with the UFW

It is further recormended that the remaining allegations in

the conpl ai nts as anended be di sm ssed.

DATED April 24, 1981.

START A~ VEHN
Admnistrative Law G fi cer
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NOT CE TO BWPLOYEES
After a hearing at which each side had a chance to present its facts, the
Agricultural Labor Rel ations Board has found that we have viol ated the
Agricultural Labor Relations Act, and has ordered us to post this Notice. V¢
wll do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze t hensel ves;

2. To form join, or hel p any union;

3. To bargain as a group and to choose anyone they want to

speak for them

4. To act together wth other workers to try to get a contract or to
hel p or protect each other; and

5. To decide not to do any of these things.

Because this is true, we promse you that:

VEE WLL NOT discharge, fail to rehire, or otherw se discrimnate
agai nst any enpl oyee, because he or she has exercised any of these rights.

VE WLL of fer JUMN QUINTERQ PABLO QU NTERC, MARCELINO
QU NTERQ GUADALUPE MARTIN=Z, JAIME (D LLQ LAD SLAO M RANDA ERN\ESTO
MNTI B, AGSTIN ROLDAN ROSENDO R G5 CAS LLAS, CARLCS AGU RRE, FERNANDO
SALDANA, FRAND SO0 JIMENEZ , GUADALUPE BERLANGA, PECRO NARANIQ JCBE
MV LLASENCR MNLEL R VASQUEZ, F LI XON LAOZANQ JG5E R CAMAR LLQ  RAMON
OAZ JCGBE RBIQ JGBE FARAS ANTON O MALDONADQ D E3O DE LA RUENTE
ARTURO HOYCS, HLISA M GOVARRBIAS, MR A GARO A



MAN@DALENA CARDCZA, M NERVA CABRERA, MAR A ESTHA MBENDOYA, MRTHA GARO A and
JUAN REYNA their ol d jobs back if they want them and will pay themany noney
they | ost because we di scharged themor failed to rehire themunl awful | y.

VE WLL neet and bargain in good faith wth the UFWabout a contract
because it is the representative chosen by our enpl oyees.

VE WLL NOI change your wage rates, or other terns or conditions of your
work without first neeting and bargaining with the UFWabout such nmatters
because it is the representative chosen by our enpl oyees.

VE WLL NOTI deal directly or indirectly wth our enpl oyees
concerning their wages or other working conditions, but wll
conduct such negotiations wth the UFWbecause it was chosen

by our enpl oyees as their representative.

DATED
S gned:

J. R NORTON GOMPANY

By:

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an

agency of the Sate of Galifornia. DO NOIr REMD/E CR MJTI LATE



JAME CEDI LLO

LAD SLAO M RANDA
ERNESTO MONTI EL
AGUSTI N ROLDAN
RCBENDO R G5 CAS) LLAS
CAR.CB AGU RRE
FERNANDO SALDANA
FRANG SO0 JI MENEZ
QUADALUPE BERANGA
PECRO NARANJO
JCBE M LLASENCR
MNLEL R VASQUEZ
FI LI MON LOZAND
JCBE R CAMMR LLO

EXHBTA

RAMON O AZ
JGE RB O

JCBE FARAS
ANTON O MALDONADO
O BEXO CE LA FUENTE
ARTURO HOYCs
BISA H GO/ARRBIAS
MNDALENA CARDCYA
M NERVA CABRERA
MAR A ZSTHA MENDOYA
M RTHA GARO A
MR A GARO A

JUAN REYNA

EDUARDO MELGYA



	STATE OF CALIFORNIA
	AGRICULTURAL LABOR RELATIONS BOARD
	Dated: December 16, 1982
	JOHN P. McCarthy, Member
	APPENDIX A
	CASE SUMMARY
	ALO DECISION
	FINDINGS



	Sagrario Perez because of her failure to carry out orders to
	The failure to reach a collective bargaining agreement
	
	
	
	Ramon Diaz had worked for Respondent as early as 1971 cutting




	New Mexico shop on Monday, October 8th at 8:00 a.m. with
	Meeting Mr. Mendoza's brother Arturo Hoyos en route, they
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	Valley, but was informed by foreman Flores that the latter
	
	
	
	
	Luna, and Abelardo Velasquez maintained their critical roles
			In the instant case, General Counsel has amply demonstrated






	September 28, 1977, the UFW submitted a written proposal to
	Richard Thornton has been the sole negotiator for the company
	Northern certification.   Jerry Cohen and Marshall Ganz have been
	
	
	
	Medical Plan and Martin Luther King Fund (made apparently in earnest on    August 6 and August 26, 1980) and the union's provision of this information on 29 September 1980 to be a significant reason for delay in the negotiating process. Indeed, the compa




	UFW promptly modified its July 9, 1980 posture following the
	Dist., Div. 3, March 17, 1980.  Because of the difficulty in
	EXHIBIT A
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