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DEQ S AN AND CREER
n January 21, 1981, Admnistrative Law Gficer (ALO Nornan |.

Lustig issued the attached Decision in this proceeding. Thereafter, the
General Gounsel, Lhited FarmVdrkers of Anerica, AFL-A O (UFWor Uhion) and
Mari o Sai khon, Inc. (Respondent), each tinely filed exceptions and a
supporting brief.

Pursuant to the provisions of Labor GCode section 1146,y the
Agricultural Labor Relations Board (Board) has delegated its authority in
this proceeding to a three-nenber panel.

The Board has considered the record and the ALO s Deci sion
inlight of the exceptions and briefs and has decided to affirmhis
rulings, findings, and conclusions, only to the extent consistent
herew t h.

Bargai ning Hstory

A though the conplaint in the instant natter alleges that

Respondent viol ated section 1153 (e) and (a) of the Agricul tural

YAN| section references herein are to the CGalifornia Labor Gede unl ess
ot herw se st at ed.



Labor Relations Act (Act) by unilaterally increasing its enpl oyees'
wages in 1979, those increases did not occur in isolation, but rather
In the context of Respondent's overall bargai ni ng conduct. On August
18, 1977, the Board certified the UFWas the col |l ective bargai ni ng
representati ve of Respondent's agricultural enpl oyees. Respondent and
the UFWexecuted their first collective bargai ni ng agreenent on
February 9, 1978. The contract expired on January 1, 1979, and the
parties began negotiations for a new contract in Novenber 1978.
Respondent was bargai ning as a nenber of a group of growers, whose
bar gai ni ng conduct we described in Admral Packi ng Gonpany, et al

(Dec. 14, 1981) 7 ALRB No. 43. On January 22, 1979, Respondent's

enpl oyees began an econonmc strike, which was converted into an unfair
| abor practice strike on February 21, 1979. (Admral Packing, supra,
7 AARB No. 43.) In our Admral Packing Decision, we found that

Respondent and the ot her grower-nenbers of the bargai ning group
violated the Act by refusing to bargain in good faith wth the Union.
Qur finding was based on the growers' participationin a canpaignto
bypass and discredit the Lhion, the take-it-or-leave-it strategy of
their representatives during negotiations on February 21, 1979, 'and
their bad faith declaration of inpasse on February 28, 1979.

The instant, case involves the bargaining history between
the UFWand Respondent subsequent to the bargai ning history litigated

in Adnral Packing, supra. There was no conmuni cation between

Respondent and the UFWfromthe decl aration of inpasse on February 28,
1979, until July 10, 1979, when Respondent sent the URWa tel egram

proposi ng a wage i ncr ease.
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Bar gai ni ng | ssues

An enpl oyer violates section 1153 (e) and (a) when it fails or
refuses to neet and bargain in good faith wth its enpl oyees' collective
bar gai ni ng representative, and when it institutes unilateral changes inits
enpl oyees' wages or any other working condition wthout giving the collective
bar gai ni ng representative notice or an opportunity to bargai n about the
changes. (Mntebell o Rose Go., Inc./Munt Arbor Nurseries, Inc. (Cot. 29,
1979) 5 ALRB No. 64; NLRBv. Katz (1962) 369 U S " 736 [50 LRRM2177].) An

enpl oyer al so viol ates section 1153(e) and (a) by nerely going through the
noti ons of naki ng bargai ni ng proposal s and gi ving the col |l ective bargai ni ng
representative an opportunity to respond to the proposal s, when the enpl oyer
initiates the prelimnary steps to bargai ning w thout any intent of actually
reachi ng an agreenent through conpromse. Such an approach i s concerned wth
the form rather than the substance, of real collective bargaining. (J. R
Norton Gonpany (Cct. 13, 1982) 8 AARB No. 76; Wnn-D xie Sores, Inc. (1976)
224 NLRB 1418 [92 LRRM 1625].)

In the instant case. Respondent has utilized both of the
above bargai ni ng approaches, during/ an unfair |abor practice strike, to
thwart the bargai ning process and has thereby viol ated section 1153(e) and
(a). W take official notice that the acts and conduct of Respondent whi ch we

found unlawful in Admral Packing, supra, 7 ALRB Nb. 43, also constitute

evi dence of Respondent's overall failure to bargain in good faith here.

(Local 833, LAW AFL-AOv. NNRB (D C dr. 1962) 300 F.2d 699 [49 LRRM

2485] . )
.
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Lhil ateral Wge | ncreases

The April 5, 1979 Wge Increase. O April 5, 1979, Respondent

unilaterally raised the wages of its tractor drivers to the | evel |ast
proposed by the enpl oyers' group at the February 21, 1979, negoti ation
neeting. The UFWdid not learn of that increase until after the openi ng of
the hearing in this natter. The issue was fully litigated at the hearing and
Is clearly related to the allegations in the conpl aint, and Respondent rai sed
no objection to the litigation of the issue. (D Arrigo Brothers Gonpany (June
22, 1982) 8 ALRB No. 45, NLRB v. International Association of Bridge, Ec.
(9th dr. 1979) 600 F.2d 770 [101 LRRM 3119].) The ALO concl uded that if

Respondent' s prior declaration of inpasse was nade in bad faith, Respondent
coomtted a per se violation of section 1153(e) and (a) by failing to give the
UFWnot i ce and an opportunity to bargai n over the wage increase. As we found,

in Admral Packing, supra, 7 ALRB No. 43, that Respondent’'s decl aration of

i npasse was in bad faith, we conclude that Respondent’'s April 5, 1979,
unilateral increase of its tractor drivers' wages viol ated section 1153(e)

and (a).

Respondent excepts to the ALOs conclusion, arguing that it was
relieved of its duty to bargain about the wage increase because of strike
violence attributable to the UFWand because of the busi ness necessity to
i ncrease wages in order to prevent its tractor drivers fromseeki ng enpl oynent
el sewhere for hi gher wages.

V¢ find no nerit in Respondent's exception. The NLRB has recogni zed
that violent or coercive union-sanctioned strike msconduct can so inhibit

good faith bargai ning that the enpl oyer is
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entitled to condition the continuance of bargai ning upon the uni on's assurance
that such msconduct wll cease. (Laura Mdes Gonpany (1963) 144 NLRB 1592
[54 LRRM 1299]; Uhi on Naci onal de Trabaj adores (1975) 219 NLRB 862 [90 LRRM

1023], nod. on other grounds sub nom, N_RB v. Uhi on Nacional de Trabaj adores

(st Adr. 1976) 540 F.2d 1 [92 LRRM 3425].) However, Respondent has not

establ i shed the nost basic el enents of such a defense. (See Admral Packing,
supra, 7 ALRB No. 43 at p. 68; Kohler (o. (1960) 128 NLRB 1062, 1103 [46 LRRMV
1389], nod. on other grounds sub nom, Local 833, UAW AFL-AQOv. NLRB supra,

300 F.2d 699.) Respondent's defense is not based on actual or antici pated
viol ence affecting its own operations or its own enpl oyees, but rather on
strike violence which occurred at the work sites of two other growers in the
Inperial Valley. V¢ do not see how such viol ence can excuse Respondent's duty
to bargain, especially when no evidence was offered to denonstrate the effect,
if any, of the violence upon Respondent. Furthernore, Respondent's only

evi dence concerni ng the vi ol ence was adduced in the testinony of one of its
negotiators, who did not attribute the conduct to specific enpl oyees or to

uni on agents.

Goncer ni ng Respondent ' s busi ness necessity defense, we have adopt ed
the sane case-by-case anal ysis used by the NLRB to det er mne whet her any
particul ar exigencies or circunstances justify an enpl oyer's unil ateral
changes in wages or other working conditions wthout prior notice to, or
bargai ning with, the union. V& have enphasi zed that bargai ni ng nust continue

tothe extent that the situation permts. (Joe Maggi o, Inc., Vessey &

Gonpany, Inc. &
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ol ace Brothers, Inc. (Ct. 7, 1982) 8 ALRB No. 72; see Local 777, Denocratic
Lhion Gganizing Comttee v. NLRB (D C dr. 1978) 603 F. 2d 862, 890 [101

LRRM 2628].) As in its defense of strike msconduct, Respondent offered only
the conclusory statenents of its managerial staff to support its business

necessity defense. In Wnn-Oxie Sores, Inc. (1979) 243 NLRB 972 [101 LRRM

1534], the enpl oyer argued that it had to i npl enent a wage increase in order
to keep its rates conpetitive wth the rates paid by other enpl oyers. The
union declined to agree to the inplenentati on of the increase because it
wanted to reach an agreenent on other nandat ory subjects of bargai ning before

agreeing to any increase in wages. The enployer's argunents failed in Wnn-

D xi e because there was i nadequate record evi dence to support the existence of
a conpel ling business justification. Smlarly, Respondent has not presented
any evidence to showthat it woul d have | ost workers to conpetitors had it not
instituted the wage increase, nor has it explained its failure to give the
Lhion notice of and an opportunity to bargai n concerni ng the change.

The August 17, Septenber 20, and Cctober 7, 1979 Wge

Increases. The General (ounsel and the UFWexcepted to the ALO s concl usi on
that Respondent did not violate section 1153 (e) and (a) by granting wage

I ncreases on August 17, Septenber 20, and Cctober 7, because Respondent gave
the UFWnotice and an opportunity to bargain before inpl enenting t hose wage

i ncreases, and the UFWwai ved its right to bargain about the increases by
insisting that Respondent bargain over a full contract. V& find that these

exceptions have nerit. During the period in question, Respondent
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engaged in a "pro forma" or "ritual" approach to bargai ning, and gave shifting
reasons for the unilateral wage increases, while allow ng the Uhion inadequate
tine to bargai n about the proposed i ncreases before characterizing themas
historical and therefore not subject to bargaining.

h July 10, 1979, Respondent sent the UFWa tel egram proposi ng an
increase in its base wage rate for general |aborers and other job
classifications. The ALOfound that the tel egramprovi ded adequate prior
notice to the UFWof the wage i ncreases whi ch Respondent granted in August
and_ Septenber 1979. Ve reject that finding and hold that Respondent's
telegramdid not express a wllingness to bargain but instead suggested an
intent to avoid bargaining with the UFW

Respondent's July 10 tel egramstated that the "provisional wage
i ncrease” woul d be "effective July 16, 1979," and requested that the UFW
"please notify us if this is acceptabl e as soon as possible.” Wthin three
days, after replying by tel ephone on the date of the telegram the UFWsent a
tel egramin response, stating:

V¢ are not at inpasse on any natter in negotiations,

unil ateral changes woul d therefore constitute unfair |abor
practices. V¢ stand ready to negotiate on any natter. Vége
|t gglr gfalses shoul d be discussed in good faith at the bargai ni ng

Respondent ' s negotiator replied by letter two weeks | ater, on
July 27, 1979, stating that

... theincrease is nerely historical and is done in no way to
undermne the bargai ning agent. The enpl oyees recei ve a wage
increase at this time of the year and to fail to do so woul d
result in enpl oyees seeki ng enpl oynent el sewhere and woul d

seriously hanper the Conpany's ability to recruit and hire
| abor. Therefore, this letter wll serve

8 ALRB Nb. 88 1.



as notification to you that we wll inplenment the historical

pay rai se as discussed in ny nail gramof July 10, 1979.

[ Enphasi s added. |

The notice Respondent provided did not afford the UFWan

opportunity to bargai n concerning the proposed unilateral wage increases. The
July 10 telegramindi cated that the wage increase woul d be effective in six
days. The UPWs expression of its wllingness to bargain about wages and ot her
natters was ignored by Respondent. Inits July 27 reply, Respondent
characteri zed the wage increase as "nerely historical,” i.e., one which did
not require bargaining. That characterization, Respondent's silence
concerning the UFWs expressed w | |ingness to bargai n about wages and ot her
subj ects of bargai ning, and Mario Sai khon's testinony that he decided to
i npl enent the proposed wage i ncrease regardl ess of the UPR/s response to
Respondent's July 10 telegram clearly indicate that Respondent was nerely
engaging in "pro forma" bargai ning, and had no intention of bargaining wth
the UFWabout the wage increases. (Wnn-Dxie Sores, Inc., supra, 243 NLRB
972; J. R Norton, supra, 8 ALRB No. 76.)

W find no nerit in Respondent's argunent that the
unil ateral wage increases were justified because of Respondent's past
practice. Qur analytical approach to an enployer's past practice as a
justification for unilateral changes places two burdens upon the enpl oyer.
Hrst, we require evidence that past wage increases were granted wth such
regul arity that they can be considered automatic. |If we find the increases
were in fact autonatic, then we determne the degree, if any, of discretion

used by the enployer in establishing the timng and anount of the
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i ncreases. Any discretionary matters invol ving mandatory subjects of

bar gai ni ng shoul d be the subject of negotiations between the enpl oyer and the
union. (Joe Maggio, supra, 8 ALRB Nb. 72; (nheita Knitting MIls, Inc. (1973)
205 NLRB 500 [83 LRRVI 1670] .)

Respondent has not presented sufficient evidence to establish
that previous wage increases were granted wth such regularity that they can
be considered automatic. Respondent argues that its past practice has been
to naintain wages that are conpetitive wth other growers' wages. The
record indicates that Respondent's past wage i ncreases have been governed by
agreenents wth enpl oyees' collective bargai ning representatives in seven of
the preceeding ten years. In the other three years, a union did not
represent Respondent's enployees, and wages were determned solely by
Respondent. V¢ find that Respondent's asserted past practice defense is not
supported by the record, and that since the increases granted by Respondent
involved a substantial degree of discretion as to timng and anount,
Respondent was obligated to notify and bargain wth the URW prior to
i npl enenting the increases. (Kaplan's Fruit and Produce Conpany (July 1,
1980) 6 ALRB Mb. 36.)

The ALOfound that the UFWwai ved its right to bargai n concerni ng
the August, Septenber, and Cctober wage increases by failing to initiate
di scussion of the first of those increases at the August 8, 1979, negotiating
session and by "consistently demanding, in its response to Respondent's
Sept enber 26 and Qctober 5 communi cations, that Respondent negotiate a
conpr ehensi ve agreenent rather than seeking to bargain over a specific interim

wage increase. Ve find nerit in the exceptions of the General Gounsel
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and the UFWw th respect to that finding.

V¢ do not interpret the UFWs silence at the August 8 neeting as a
wai ver of its bargaining rights. "V wll not construe a party's silence on a
bargai ning issue to constitute a voluntary waiver of its right to bargain
unl ess the evidence of intentional waiver is clear and unequi vocal . "
(Kaplan's Fruit and Produce, supra, 6 ALRB No. 36 at p. 18, citing Caravelle
Boat Conpany (1977) 227 NLRB 1355 [95 LRRM 1003].) The UPWs position, as

indicated inits July 13 telegram was that it" was ready to negoti ate about
wages and any other natters at the bargaining table. The UFWs clearly
expressed w | lingness to bargai n about wages and other matters included in a
full agreenent cannot be viewed as a waiver of bargaining rights. Under Labor
(ode section 1155.2, each party has an obligation to "... neet at reasonabl e
tinmes and confer in good faith wth respect to wages, hours, and other terns
and condi tions of enploynent, or the negotiation of an agreenent, or any
guestions arising thereunder ...." Furthernore, as we found in Admral

Packi ng, supra, 7 ALRB No. 43, the August 8 neeting was attended by ot her

growers, and neither party raised the issue of the proposed unilateral wage
: 2/
i ncreases. =

The record evi dence of the communi cations between the parties

(particul arly Respondent's correspondence of July 27,

2 The August 8 neeti ng was requested by sone of the enpl oyers who had
attenpted to bargain as a group wth the UFW V¢ found, in Admral Packing,
that those enpl oyers nerely asked the UPNwhether it was willing to change its
position on any issues. Wen the UFWanswered in the negative, the enpl oyers
ended the neeting. It is unlikely that Respondent and the UFWcoul d have
engaged in detailed negotiations, on wages or any other natter, wth each
other in those circunstances.

8 ALRB Nb. 88
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Sept enber 26, and Cctober 5, 1979) shows that Respondent continual |y attenpted
tolimt the subjects the parties were to discuss and, thereby, undermned the
col |l ective bargai ning process. Respondent attenpted to cause the UFWto
bargain for a contract on a pi eceneal basis, even though Respondent's busi ness
conditions did not justify or require abandonnent of the normal approach to
col | ecti ve bargai ni ng.

Based on the above, and the record as a whol e, we concl ude t hat
Respondent ' s unil ateral wage increases" of August 17, Septenber 20, and
Qctober 7, 1979, violated section 1153 (e) and (a). (J. R Norton, supra, 8
ALRB Nb. 76; Wnn-Dxie Sores, Inc., supra, 224 NLRB 1418.)

The Decenber 15, 1979 Wige Increase. Respondent excepts to the

ALOs conclusion that it violated section 1153 (e) and (a) by unilaterally
I ncreasing the |lettuce harvest piece rate above the level of its February 21,
1979 offer, wthout giving the UFWnotice or an opportunity to bargai n about
t he change.

Respondent first argues that prior notice to the UFWof that
i ncrease woul d have been futil e since Respondent expected the UFWto continue
to request bargai ning over nandat ory subjects other than Respondent's proposed
interi mwage i ncrease. However, a unilateral wage increase greater than the
i ncrease the enpl oyer has previously offered to the union in negotiations,
even when there is a bona fide inpasse, is a per se viol ation of section 1153
(e) and (a). (B -Rte Foods, Inc. (1964) 147 NLRB 59, 65 [56 LRRM 1150];
Mont ebel | 0 Rose, supra, 5 ALRB No. 64.)

Respondent ' s second contention is that the Decenber 15

8 ALRB Nb. 88 11.



i ncrease was historical. Respondent attenpts to support that position by
arguing that it has paid its enpl oyees the "prevailing rate" for the last ten
years. As previously noted, in order to sustain this argunent, Respondent
nust denonstrate that such increases were automatic, and that the anmount and
timng thereof were determned by factors other than its own discretion. (Joe
Maggi o, supra, 8 ALRB Nb. 72; Kaplan's Fruit and Produce, supra, 6 ALRB No.

36; NLRB v. Katz, supra, 369 US 736.)

The ALOrejected Respondent's past practice defense, and stat ed,
... [Blased upon the deneanor of the w tnesses, the inconsistency
of the accounts, and the use of naked assertions w thout any
corroboration of substance, under circunstances in which
corroboration shoul d have been easy, the Admnistrative Law
Gficer finds that Respondent has not net the burden of
denonstrating a lawful justification for a wage increase ....
VW find that the record supports the ALOs finding. In its exceptions brief,
Respondent argues that Mario Sai khon testified that the all eged histori cal
I ncrease was based upon Respondent’s policy of maintai ni ng wages whi ch were
conpetitive wth those of other growers. This testinony, however, is
insufficient to establish that the wage i ncrease granted on Decenber 15, 1979,
was a continuation of Respondent's past practice or was granted according to
objective criteria. The record shows that nost of Respondent's previ ous wage
i ncreases were determined, in timng and anount, in accordance wth collective
bar gai ni ng contracts between Respondent and its enpl oyees' collective
bar gai ni ng representative.
Mario Sai khon testified that there were four factors he consi der ed

i n deciding the anount of the wage increases for his
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1979 | ettuce harvest enpl oyees: (1) the wage increases granted pursuant to
past agreenents wth the enpl oyees' union; (2) a survey taken by the Inperial
Vall ey Gowers Associ ation to determne conpetitive wages; (3) information
furni shed by Respondent's forenan Carl F ore concerni ng the wages he was

payi ng harvest enpl oyees in Arizona; and (4) wage data and infornati on which
Respondent ' s enpl oyees furnished to their forenen, who in turn rel ayed the
information to Mari o Sai khon. Sai khon's testinony shows that

Respondent exerci sed a substantial neasure of discretion in determning the
anount of the Decenber 15, 1979, wage increase. The institution of that

i ncrease, wthout prior notice to or bargaining wth the Unhion, violated

section 1153(e) and (a).

Lettuce Wap Machi ne (perati on

Respondent excepts to the ALOs conclusion that it
viol ated section 1153 (e) and (a) by failing to give the UPWnotice and an
opportunity to bargain concerning the effects on enpl oyees of its institution
of a new | ettuce wap nachi ne operation i n Decenber 1979. &

Ve find no nerit in Respondent’'s contention that it introduced the
| ettuce wap nachi ne's because of consuner denand for wapped | ettuce. The
i npact of technol ogi cal innovation on the enployees in a bargaining unit is a
nandat ory subj ect of bargai ning because it affects their wages, hours, and

other, terns and conditions of enploynent. (Metronedia Inc., KMBGTV v. N.RB

3 Wiile the conpl aint alleged that Respondent violated section 1153 (e) and
(a) by its decision to use the | ettuce wap nachi nes, neither General Gounsel
nor the UFWexcepted to the ALOs finding that Respondent had no duty to
bargai n over the decision itself.
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(8th dr. 1978} 586 F.2d 1182 [99 LRRVI 2743]; NLRB v. ol unbi a Tri bune
Publ i shing Gonpany (8th dr. 1974) 495 F. 2d 1384, 1391 [86 LRRVI 2078].)
Respondent had previously harvested all its lettuce by using three-person

teans called "trios". Respondent's wtnesses testified that enpl oyees in a
trio were paid according to a piece rate and each enpl oyee averaged $17 to
$18 per hour, whereas nenbers of a |lettuce wap nachi ne -crew were pai d
only $4 to $5 per hour. The record al so indicates that Respondent's use of
the machines affected nore than its enpl oyees' wages. Respondent's
harvesting foreman testified that the work of a triois nore strenuous and
proceeds at a faster pace than the work of the nachi ne crew

Respondent argues, in defense of its unilateral action, that
viol ence occurring at the operations of other growers, the UFWs anti ci pat ed
refusal to bargain about the inpl enentati on of the | ettuce nachi nes, and
busi ness necessity relieved Respondent of any duty to bargain. Respondent's
first two defenses are wthout nerit. Respondent relies on the sane argunents
it made concerning its earlier unilateral wage increases: the alleged
viol ence and the UPWs anticipated rejection of an interi mwage increase.
Qur previous rejection of these defenses is equally applicabl e here. V¢ al so
rej ect Respondent's defense of business necessity. Respondent argues that the
nachi nes were used to prevent the lettuce fromspoiling, but the record does
not support that assertion. Mrio Saikhon testified that the nachi nes were
used because Respondent was devel opi ng a new busi ness. The record al so
I ndi cates that the nmachi nes handl ed only 1,000 to 1,500 cartons of |ettuce per

day,
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whereas a trio harvested about 5,000 cartons of |ettuce a day. |f Respondent
was truly concerned with the prevention of spoilage, it coul d have harvested
much qui cker by using trios rather than assigni ng enpl oyees to the | ettuce
wap nachi nes.

W affirmthe ALOs concl usion that Respondent viol ated section
1153 (e) and (a) by failing to give the UAWnotice of, and an opportunity to
bargai n concerning, the "effects on its enpl oyees' working conditions caused
by the inplenentation of a | ettuce wap nachi ne operation.

Respondent's Refusal to Reinstate Strikers

The ALO found that Respondent received unconditional offers to
return to work from44 strikers on Decenber 14, 1979, and from12 strikers on
January 24, 1980. He also found that Respondent had a | egitinate and
substantial business justification, i.e., fear of a series of "quickie"
strikes by the returning strikers, for denying reinstatenent to the strikers
i rrespective of whether they were economc strikers or unfair |abor practice
strikers. General Qounsel and the UFWexcept to the finding of a legitinate
and substantial business justification.

The reinstatenent rights of economc strikers differ substantially
fromthose of unfair labor practice strikers. Under well-settled principles
of labor law and applicable precedents of the National Labor Relations Act,
Respondent nust, upon recei ving an uncondi tional request for reinstatenent
fromunfair |abor practice strikers, reinstate themto their forner positions
and oust any repl acenment workers, if necessary, to provide enpl oynent for the

returning strikers. (Mstro Pastics Gorp. v. NLRB (1956)

8 ALRB Nb. 88
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350 US 270 [37 LRRM 2587]; German, Basic Text on Labor Law (1977) p. 341; Q
P. Murphy Produce Gonpany, Inc. (Cct. 26, 1979) 5 ALRB No. 63.)

Respondent has not established that the unfair |abor practice
strikers engaged i n msconduct serious enough to warrant or justify denying
themreinstatement to their forner jobs. (0. P. Mirphy Produce, supra, 5 ALRB
Nb. 63.) In Goronet Casuals Inc. (1973) 207 NLRB 304, '305 [84 LRRVI 1441], the
NLRB hel d that:

Each striker's eligibility for reinstatenent nust be judged sol ely
upon the incidents in which the striker in question is alleged to
have participated. Uauthorized acts of viol ence on the part of

i ndividual strikers are not chargeable to other union nenbers in
the absence of proof that identifies themas participating in such
vi ol ence.

Theref ore, when Respondent, on or after Decenber 14, 1979, and on or
after January 24, 1980, failed or refused to reinstate the unfair | abor
practice strikers who nade unconditional offers to return to work, and fail ed
to renove, if necessary, any or all of the replacenent workers hired in their
stead during the strike, it violated section 1153 (c) and (a) of the Act.
(Mastro P astics Gorp. v. NLRB, supra., 350 US 270; Vessey & Gonpany, |nc.

(Dec. 14, 1981) 7 ALRB No. 44.) V¢ shall order Respondent to reinstate the

strikers who unconditionally offered to return to work on Decenber 14, 1979,
and January 24, 1980, and to nake themwhole for all |ost wages and ot her

econom c | osses resulting from
TITTTTTTETTTT ]
LI
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Respondent' s unfair |abor practi ces.é/ The backpay period wll run

fromDecenber 14, 1979 or January 24, 1980, dependi ng upon the date of each
striker's offer, to the date on which Respondent offers themreinstatenent to

their prior or substantially equival ent positions.

Respondent ' s Lockout

h February 5, 1980, follow ng several attenpts by the parties to
negotiate the return of those strikers who had unconditionally offered to
return to work, Respondent notified the UFWthat it was | ocking out all
enpl oyees who had engaged in the strike. The ALO held that an enpl oyer cannot
"convert a strike into a lockout wth respect to a mnority of striking
enpl oyees who have nace an unconditional offer to return, because to allow
such woul d be to allowthe ability of a striking enpl oyee to return
uncondi tional Iy to depend upon the discretion of the enpl oyer, and woul d sweep
anay a pillar of labor law" Respondent excepts to that anal ysis.

Respondent argues that it had a right to |l ock out the

4/ . . .

— At the conpliance stage of this proceeding, Respondent nay
denonstrate that certain of the striking enpl oyees were pernanently repl aced
prior to the conversion of; the strike to an unfair |abor practice strike on
February 21, 19"9. Such pernanently repl aced workers are entitled to
reinstatenent as of their unconditional offer to return on Decenber 14, 1979
or January 24, 1980, unl ess Respondent al so denonstrates that it was necessary
to of fer permanent enpl oynent to the repl acenents beyond the first harvesting
season. Shoul d Respondent nake such a denonstration, the strikers who were
thus permanently repl aced for the subsequent season are entitled to
preferential hiring to fill vacancies which occur after their unconditional
offer toreturnto work. Additionally, if such vacancies occurred in
subsequent seasons and the pernanent|y repl aced enpl oyees were refused rehire
to fill those vacanci es, then those enpl oyees eligible for the vacancies are
entitled to backpay as of the date of the vacancy in the subseqguent seasons.
(Frudden Produce, Inc. (June 16, 1982) 8 ALRB No. 42; Seabreeze Berry Farns
(Nov. 16, 1981) 7 ALRB No. 40.)
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strikers because the strike was an economc strike, the conditions (an interim
grievance procedure and a second strike vote) sought by Respondent as a quid
pro quo for the strikers' return to work were reasonabl e, and the seasonal
nature of Respondent's products woul d cause speci al busi ness problens if
Respondent reinstated the strikers

The NLRB has hel d that an enpl oyer may lawfully lock out its
enpl oyees "... for the sole purpose of bringing economc pressure to bear in
support of his legitinmate bargai ning position.” (Anrerican Ship Building Co. v.
NLRB (1965) 380 US 300, 318 [58 LRRM 2672].) Here, Respondent's bargai ni ng

position was not legitinate. Respondent, in bad faith, declared an inpasse,
and engaged in bad faith bargai ning throughout, the strike. The facts here,
and the argunents nmade by the parties, are simlar to those in Awerican

Grananmid Go. v. NLRB (7th dr. 1979) 592 F. 2d 356, 363 [100 LRRM 2640]:

L_‘I] he Gonpany insists that it "strains credulity beyond the
breaking point" ... to accept that the Uhion's unconditional back to
work offer was bona fide. It describes the inportance of the Fortier
pl ant (whi ch supplies nunerous ot her Gonpany plants wth essenti al
naterial s), the expense and danger to persons and property inherent
in even a partial shutdown of the plant, the length and bitterness of
the strike (including sone serious incidents of violence), and on the
basi s of these factors characterizes the back to work offer as a
Trojan Horse. The Gonpany insists that the Uhion wanted to 'resune
work only so that it could coerce the Conpany with the threat of

anot her expensi ve and dangerous strike. A though such distrust is
per haps understandabl e in these unfortunately bitter circunstances,
there is no support for it in the record. The Uhion repeated y
affirmed its good faith and its recognition that the Conpany was
entitled to an assurance of a reasonabl e period wthout a strike.

The Gonpany points to the Uhion's refusal to propose such a

reasonabl e tine as evidence of its bad faith, but
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this only denonstrates that the distrust was mutual . ...

V¢ need not deci de under what circunstances an enpl oyer mght be able to
convert an economc strike to a permssible | ockout or what conditions,
If any, short of reaching agreenent on the economc issues it mght
attach to ending such a lockout. Here we are faced wth an unfair |abor
practice strike, which entitled the enpl oyees to reinstatenent upon
thei r unconditional back to work offer.

As in Anerican Gananmid, the strike in the instant natte: has been

long and bitter. However, we agree wth the NLRB and the court that these
factors have an inconsequential inpact upon the reinstatenent rights of the
returning unfair |abor practice strikers. It is Respondent who prol onged the
strike by its unfair practices and, thus, perpetuated the very circunstances

and possi bl e risks argued by Respondent to justify the | ockout.

nh the basis of the record evidence, we find that Respondent's
| ockout was not a permssible Iockout.§/ Rather, we find that it was an act
of discrimnation and retaliation against the strikers for engaging i n uni on

activity. The NLRB uphel d the

o InDarling & Go. (1968) 171 NLRB 801, 802 [68 LRRVI 1133], enforced
sub nom , Lane v. NLRB (D c. dr. 1979) 418 F.2d 1208 [ 72 LRRM 2439] the
NLRB hel d that an enpl oyer's lockout is legitinate if the record does not
contai n evidence allowng an inference that the enpl oyer was gui ded by a
noti ve to discourage union activity or to evade bargai ning. Absent such
evidence, the NLRB would still find the |ockout illegal if it inherently
prej udi ced union interests and was devoi d of significant economc
justification. The NLRB found the | ockout |egitinate because the parties
had bargai ned extensively and in good faith on all subjects, the union had
declared that it would strike, if it did so, at atine of its own
choosi ng, and there had been a history of work stoppages in the enpl oyer's
busy season. (See, Carlson Roofing (o., Inc. (1979) 245 NLRB 13, 16-18
[102 LRRVI 1532]; Gorman, Basic Text on Labor Law (1977) pp. 358-360.)
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admnistrative lawjudge' s decision in MGauer (., Inc. (1973) 204 NLRB 492

[83 LRRM 1570] , which distinguished a privileged froman unl awf ul
di scrimnatory | ockout:

In the instant case, unlike the situation in Arerican Ship
Building Go., 380 US. 300 (1965), and as noted in O Dani el
Qdsmobile, Inc., 179 NLRB 398, there is an obvi ous di sparate
treatnent of enpl oyees in that the Gonpany | ocked out only those
enpl oyees who, by striking, had identified thensel ves as uni on
adherents, while continuing to operate wth those enpl oyees who
had not joined the strike and then later wth repl acenents. It
cannot be said that Respondent's action was taken to enhance its
bar gai ni ng posi tion, for no bargai ni ng ﬁOSltl on had yet even been
taken by Respondent; rather, it seens that the purpose of the

| ockout was to undermne adherence to the Union by denonstrating
to the enpl o?/ees, by the disparate treatnent accorded union and
nonuni on enpl oyees, the advantages fromthe standpoi nt of job
security of rejecting the Lhion or of refraining fromconcerted
action in support of the Uhion.

O the basis of the above, it is found that the | ockout in the
instant case was not privileged and, by deliberately limting the
i npact of the | ockout to those enpl oyees who had struck,
Respondent di scri mnated agai nst themfor striking, and by such
action violated Section 8(a)(3) and (1) of the Act.

V¢ find that Respondent declared the | ockout for discrimnatory
purposes. Respondent did not claimthat the | ockout was justified because it
sought to protect its clained |egitinate bargai ning position. Respondent nade
a general note inits exception brief of the fact that its product is subject
to spoilage, wth neither a presentation of the extenuating circunstances

faced by F«lespondentg nor a show ng of howthe strikers, if reinstated,
HHTTETETTTTTT T
HHTTETETTTTTT T

8 (See Duluth Bottling Association (1943) 48 NLRB 1335, 1347-1350 [12 LRRM
151] .)
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woul d j eopardi ze production.” Respondent al so argues that the

| ockout woul d not have been inposed had the Uhion agreed to hol d anot her
strike vote as a condition of Respondent's reinstatenent of those strikers who
had unconditionally offered to return to work. The record does not support
this argunent. Respondent's negotiator testified that he offered the strike
vote proposal, but admtted that he 'had not discussed it wth Respondent.

V¢ find oursel ves faced wth an issue simlar to one resol ved by
the NNRBin Abilities and Goodw |1, Inc. (1979) 241 NLRB 27 [100 LRRM 147Q],
enforcenent denied on other grounds, 612 F.2d 6 [103 LRRM 2029]. (See Pappas
& Gonpany (Aug. 13, 1979) 5 ALRB No. 52.) The issue there was whether to

require strikers who were unl awf ul Iy di scharged to nake an application for
reinstatenent. Here, we are faced wth an unlawful | ockout, which was, in
effect, an unlawful discharge of the strikers.

S nce unfair |abor practice strikers are not entitled to backpay
unl ess the enpl oyer refuses to reinstate themupon their unconditional offer
toreturn to work, we nust determne whether the strikers here coul d
reasonabl y have bel i eved that such an offer would be futile because of
Respondent ' s conduct.gl Respondent' s rejection of the 56 strikers' offers to

return to work and its

"(See Internati onal Shoe Conpany (1953) 93 NLRB 907, 909, 921-923
[27 LRRM 1504] .)

9 Respondent' s decl aration of a lockout to the Lhion agents
constituted constructive notice of the | ockout to all the strikers, in view of
the close relationship between the strikers and their Uhion. Respondent's
declaration of a |l ockout to the union agents coul d reasonably be expected to
have been communi cated to all the strikers, naking clear to themthat a
request for reinstatenent would be a futile act.
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subsequent unl awful | ockout woul d surely tend to influence the

other strikers in deciding whether to nake application for

rei nst at emant.gl dven that reasonabl e inference, it is likely

that each individual striker was deterred fromseeki ng reinstatenent by

Respondent ' s unl awful conduct. (J. R Norton, supra, 8 AARB No. 76.) Ve

therefore resol ve the i ssue here by using the NNRB s reasoning in Abilities
and Godw | | :

... [Blecause the uncertainty is caused by the enpl oyer's unl awf ul
conduct, we wll not indulge in the presunption that the di scharge
itself played no part in keeping the enpl oyees out of work.

Rather, it seens to us nore equitable to “resol ve the anbiguity
agai nst the wongdoe_r and presune*, absent indications to the
contrary, that the discharged strikers woul d have nade the
necessary application were it not for the fact that the discharge
itself seemngly nmade such an application a futility.

(Abilities and Godw ||, supra, 241 NLRB at p. 28.)

Therefore, we concl ude that Respondent viol ated section 1153(c) and
(a) of the Act by locking out all strikers on or after February 5. (DO no
Anbul ette Service, Inc. (1981) 255 NLNRB 5 [106 LRRM 1343].) Ve find that the

| ocked-out strikers who did not nmake an unconditional offer to return to work
prior to the I ockout are entitled to reinstatenent and to rei nbur senent for
all lost wages and ot her economc |osses resulting fromRespondent' s unl awf ul

| ockout. The backpay period for these strikers wll run fromFebruary 5,
1980, to the date Respondent offers themrei nstat enent

2’\i¢ note that in sone circunstances the refusal to reinstate some unfair
| abor practice strikers who had offered to return to work nmay be a sufficient
basis for the other strikers to believe that application for reinstatenent
woul d be futile. The negotiations between the Lhion and Respondent, and the
strikers' January 24 offer to return, indicate to us that the strikers still
bel i eved, prior to the | ockout, that reinstatenent was possibl e.
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totheir prior or equival ent positions.
Reredy

Based on the record as a whol e, we have concl uded that Respondent
viol ated section 1153 (e) and (a) by its unilateral changes and by its
failures and refusals to bargain, continuing the acts and conduct whi ch we

found to be unlawful in Admral Packing, supra, 7 ALRB No. 43. Respondent's

refusal to reinstate the strikers who had nade unconditional offers to return
to work, and its subsequent unlawful |ockout of the remaining strikers, were
clearly in violation of section 1153 (¢) and (a).

V¢ shal| therefore order Respondent to nmake whol e its enpl oyees for
all losses of pay and ot her economc | osses they have suffered as a result of
Respondent' s acts of discrimnation and refusals to bargain. (Mntebello

Rose, supra, 5 ALRB No. 64; 0. P. Mirphy Produce, supra, 5 ALRB No. 63.) The

record in this case presents the parties' bargaining history fromFebruary 28,
1979, the date the growers declared an inpasse in the group bargaining, to

July 14, 1980, the first day of the hearing in this case. W found in Admral

Packi ng, supra, 7 ALRB No. 43, that the enpl oyers, including Respondent

herein, first refused to bargain in good faith on February 21, and we ordered
nakewhol e awards for the affected enpl oyees to be conputed fromthat date.
Therefore, in our renedial order in this case, we shall order Respondent to
nake whol e its enpl oyees for the economc | osses they suffered from February
21, 1979, to July 14, 1980 (the date the hearing herein opened), and fromJuly
14, 1980, until such tine as Respondent commences good faith bargaining with
the UFWwhich |l eads to a
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contract or to a bona fide inpasse. (John Hnore Farns, et al (Mar. 10, 1982)

8 ALRB Nb. 20.) Ve note that the nakewhol e period covered in our Qder in
this case wll to sone extent overlap the makewhol e period i ncluded i n our

Qder in Admral Packing, supra, 7 ALRB Nb. 43. Respondent’'s enpl oyees w I,

of course, be made whole only once for the | osses they incurred as a result of
Respondent' s bad faith bargai ni ng. %

ROER

By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board (Board) hereby orders that Respondent Mario Sai khon, Inc., its
of ficers, agents, successors, and assigns, shall:
1. QGease and desist from
(a) UWilaterally changing the wages or any other termor
condition of enploynent of its agricultural enpl oyees, wthout first
notifying and affording the Uhited FarmVWrkers of Anerica, AFL-AQ O (LFW a
reasonabl e opportunity to bargain wth respect thereto.
(b) Failing or refusing, through its general course
of conduct, or otherw se, to bargain collectively in good faith, on
request, wth the UFWas the certified excl usive collective bargai ni ng

representative of its agricultural enpl oyees.

7y nmakewhol e O der in Adniral Packi ng did not include anmounts by whi ch
Respondent ' s contributions to the UFWRobert F. Kennedy Medi cal Fund and
Martin Lut her King Farmworkers Fund woul d have increased if Respondent had
bargai ned in good faith to contract, since we found that the URWVvi ol at ed
section 1154 (c) of the Act by failing or refusing to provide information
whi ch Respondent had request ed concerni ng these funds.
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(c) Failing or refusing to bargain in good faith
wth the UFWconcerning the effect on its enpl oyees’ wages, or any other term
or condition of their enpl oynent, caused by Respondent's inpl enentation of a
new harvesting operati on.

(d) Failing or refusing to rehire or reinstate, or
otherw se discrimnating agai nst, any agricul tural enpl oyee because of his or
her union activity or other protected concerted activity.

(e) Locking out, or otherw se discrimnating agai nst,
any agricultural enpl oyee because of his or her Uhion activity or
other protected concerted activity.

(f) In any like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Agricultural Labor Relations Act
(Act).

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act.

(a) UWon request, neet and bargain in good faith wth the
UFWas the certified exclusive collective bargaining representative of its
enpl oyees and enbody any under standi ng reached in a signed agreenent.

(b) If the UPWso requests, rescind its unilateral wage
I ncreases of 1979 and thereafter bargain in good faith wth the UFWover any
proposed wage i ncreases for its agricultural enpl oyees.

(c) If the UFWso requests, rescind any or all
changes in its enpl oyees' wages and wor ki ng conditions caused by the

i npl enentation of |ettuce wap nachi nes and thereafter bargain.
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in good faith wth the UFWover the effects of any proposed change in
operation on the wages, working hours, or any other termor condition of
enpl oynent of its agricultural enpl oyees.

(d) Make whole its present and forner agricultural
enpl oyees for all |osses of pay and other economc | osses they have suffered
as aresult of Respondent's failure and refusal to bargain in good faith wth
the UFW such anmounts to be conputed i n accordance wth established Board
precedents, plus interest thereon, conputed in accordance wth our Decision
and OQder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB Nb. 55, the period of
said obligation to extend fromFebruary 21, 1979, until July 14, 1980, and
fromJuly 14, 1980, until such tine as Respondent commences good faith
bargai ning with the UPWwhich results in a contract or bona fide i npasse.

(e) dfer to the bel ownaned strikers, who nade an
uncondi tional offer to return to work on Decenber 14, 1979, immedi ate and full
reinstatenent to their forner or substantially equival ent positions, w thout
prejudice to their seniority or other enploynent rights or privileges, and
reinburse them for all |osses of pay and other economc |osses they have
suffered as a result of Respondent's failure or refusal to rehire or reinstate
them such amounts to be conputed in accordance wth established Board
precedents, plus interest thereon conputed in accordance wth our Decision and
Qder in lLu-Bte Farns, Inc. (Aug. 18, 1982)
8 ALRB No. 55:
LITETTETTETTTT]
LITETTETTETTTT]
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Jesus Arredondo
Cesar Beyam

Li di a Buzo

Gl berto Correa
Santiago Qovarruvi as
B nesto G De La Rosa
Ranon Dur an
Quillerno Duron
Jose A Franco
Asenci on Gal abi z
Hgnio Gllo

Jose Quznan

Anador Her nandez
d | berto Her nandez
Jesus Her nandez
Hicio Herrera
Mario Lari os
Atilano Leyva

Enri que Lopez

Cavi d Mar quez
Adrian Martinez
Antoni o Marti nez

(f)

Armando Mirti nez
Enrique Marti nez
Hector Marti nez

| gnaci o Marti nez
Jose Mirtinez
Ladi sl ao Marti nez
Pedro Marti nez
Nazari o Mendez
Juan Mral es

Ani ceto Mirgui a
Mar cel i no Pal aci o
Hias Peceno

| sabel Perez
Jose Quijas

M Qintero
Jesus Reyna
Manuel R vera
Carl os Rodri guez
Santiago Ronquillo
Ranon Sepul veda
Hlario Serra
Cecili0 Zuni ga

Gfer to the bel owrnaned strikers, who nade an

uncondi tional offer to return to work on January 24, 1980, immedi ate and full

reinstatenent to their former or substantially equival ent positions, wthout

prejudice to their seniority or other enpl oynent rights or privileges, and

rei nburse themfor all

| osses of pay and other economc | osses they have

suffered as a result of Respondent's failure or refusal to rehire or reinstate

them such anmounts to be conputed i n accordance wth established Board

precedents, plus interest thereon, conputed in accordance wth our Decision

and Qder in Lu-Bte Farns, Inc. (Aug. 13, 1982)

8 ALRB Nb. 55:

Ranon Bur gos

Lorenzo Gontreras
Julian de Lucas Garcia #2
Eneteri o Gal | egos
Ruben A Gonzal ez
Hias Torres Jai ne
11T Errrr
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Quadal upe Pacheco
Juan PH acenci a
Felipe Ros

M cent e Saucedo
Domngo Solis



(g) Ofer to all the strikers Respondent |ocked out on
February 5, 1980, immediate and full reinstatenent to their former or
substantially equi val ent positions, wthout prejudice to their seniority or
ot her enpl oynent rights or privileges, and reinburse themfor all |osses of
pay and ot her economc | osses they have suffered as a result of Respondent's
unl awf ul | ockout, such anounts to be conputed i n accordance wth established
Board precedents, plus interest thereon conputed i n accordance wth our

Decision and Qder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB No. 55.

(h) Preserve and, upon request, nake available to
this Board and its agents, for examnation, photocopying, and otherw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary to
a determnation, by the Regional Drector, of the backpay and nakewhol e
periods and the anmounts of backpay, nakewhol e and interest due under the terns
of this Oder.

(i) Sgnthe Notice to Agricultural Epl oyees attached hereto
and, after its translation by a Board agent into all appropriate | anguages,
repr oduce sufficient copies in each | anguage for the purposes set forth
herei nafter.

(j) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the .date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine during
the period fromApril 5, 1979, until the date on which the said Notice is
nai | ed.

(k) Post copies of the attached Notice, in all
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appropriate | anguages, in conspicuous places on its property for 60 days, the
period(s) and place(s) of posting to be determned by the Regional Drector,
and exerci se due care to replace any Noti ce which has been al tered, defaced,
covered, or renoved.

(1) Provide a copy of the attached Notice to each
agricultural enployee hired during the 12-nonth period follow ng the date
of issuance of this Oder.

(m Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enployees on conpany tine and
property at tinme(s) and place(s) to be determned by the Regional Drector.
Follow ng the reading, the Board agent shall be given the opportunity,
out si de the presence of supervisors and managenent, to answer any questions
t he enpl oyees may have concerning the Notice or their rights under the Act.
The Regional Drector shall determne a reasonable rate of conpensation to
be paid by Respondent to all nonhourly wage enployees in order to
conpensate themfor tine lost at this reading and during the question-and-
answer peri od.

(n) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the
Regional - ODrector's request, until full conpliance is achi eved.

It is further ordered that the certification of the UFWas the
excl usi ve col | ective bargai ning representative of the agricul tural enpl oyees

of Respondent be, and it hereby is, extended

8 ALRB Nb. 88 29.



for a period of one year fromthe date on whi ch Respondent conmences to
bargain in good faith wth the UFW
Dated: Decenber 15, 1982

HERBERT A PERRY, Acting Chai rnan

ALFRED H SONG  Menber

JEROME R WALD E Menber
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro Regional Gfice,
by the Lhited FarmVWrkers of Arerica (AFL-AQ (URW, the certified

bar gai ni ng representative of our enpl oyees, the General Gounsel of the
Agricultural Labor Relations Board (Board) issued a conpl ai nt which al | eged
that we, Mario Sai khon, Inc., had violated the law After a hearing at which
each side had an opportunity to present evidence, the Board found that we did
violate the | aw by changi ng enpl oyees' wages and wor ki ng conditions w t hout
notifying or bargaining wth the UFW by failing to bargain in good faith wth
the UFW by failing or refusing to reinstate unfair |abor practice strikers
who offered to return to work on Decenber 14, 1979, and or. January 24, 1980;
and by locking out all unfair |abor practice strikers on February 5,.1980.
The Board has told us to post and publish this Notice. V¢ wll, do what the
Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Rel ations Act
is alawthat gives you and all other farmworkers in Galifornia
these rights:

To organi ze your sel ves;
To form join, or hel p unions;
To vote in a secret ballot election to deci de whether you want a union to
represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
condi tions through a uni on chosen by-'a najority of the enpl oyees and
certified by the Board,
5. Tb(?ct together with other workers to hel p and protect one anot her;
an
6. To decide not to do any of these things.

> Wi

Because it is true that you have these rights, we promse that:

VE WLL NOT nmake any changes in your wages, hours, or conditions of enpl oynent
w thout notifying and negotiating wth the URWabout such changes.

VEE WLL neet wth authorized representatives of the UAW at their request, for
the purpose of reaching a contract covering your wages, hours, and conditions
of enpl oynent.

VEE WLL nake whol e al | of our enpl oyees who suffered any economc | osses as
aresult of our failure and refusal to bargain in good faith wth the UFW
plus interest.

VE WLL NOT fail or refuse to rehire or reinstate, or otherw se discrimnate

agai nst, any agricultural enployee in regard to his or her enpl oynent because
he or she has engaged in a |awful strike or otherw se supported the U-Wor any
other | abor organi zation or engaged in any other protected concerted activity.
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VE WLL offer to reinstate all enpl oyees, then on strike, who offered to
return to work on or about Decenber 14, 1979, and on or about January 24,
1980, to their forner or substantially equival ent positions, wthout |oss of
seniority or other enpl oynent rights or privileges. V¢ wll reinburse them
for all |osses of pay and ot her econonmc | osses they incurred because we

di scharged or failed to rehire them plus interest.

VEE WLL offer to reinstate all enpl oyees, then on strike, who we | ocked out on
or about February 5, 1980, to their forner or substantially equival ent
positions, wthout loss of seniority or other rights or privileges. Ve wll
reinburse themfor all |osses of pay and other economc | osses they incurred
because we | ocked themout, plus Interest.

Dat ed: MAR O SALKHON | NC

By:

Represent ati ve Title
If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Rel ations Board. (e
office is located at 319 Vdternan Avenue, B Centro, Galifornia 92243. The
t el ephone nunber is (714) 353-2130.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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CASE SUMVARY

Mari o Sai khon, Inc. 8 ALRB Nb. 88

(UAWY Case Nos. 79-C=70-EC
79- CE170- EC
79-CE178-EC
79- CE- 248- EC
79- CE-248- 1- EC
80- CE- 39-EC
80- C& 110- EC

ALO DEAQ S ON

Respondent ' s enpl oyees engaged in an economc strike to i nduce Respondent to
cone to terns on a contract renewal wth their bargai ning representative/ the
UFW  Respondent was a nenber of the enpl oyer group in Admral Packi ng
Gonpany, et al. (Dec. 14, 1981) 7 AARB No. 43. The ALOfound that, if the
Board found that the inpasse the growers declared in the Admral Packi ng case
was bona fide, then Respondent’'s unilateral increase inits tractor drivers'
wages was permissible. However, if the i npasse was not bona fide, then the

i ncrease was a per se violation of section 1153 (e) and (a) of the Act.

The ALO concl uded that Respondent violated the Act by unilaterally granting an
increase in the lettuce workers' piece rate whi ch exceeded its |ast offer
before declaration of inpasse, but that Respondent's institution of a
unilateral increase inits irrigators’ wages did not violate the Act because
the UFWwai ved its bargaining rights as to that increase by not initiating

di scussion at a negotiating neeting and by rejecting bargal ni ng over the
increases in lieu of pursuing negotiations over a conprehensive agreenment. The
ALO al so concl uded that Respondent did not violate the Act by raising its
general labor rate, finding that the UFWwaived its right to bargai n about
that rate by requesting the bargai ning of a conprehensive agreenent and by
responding 1 n a manner whi ch di scouraged the initiation of bargai ning over the
speci fi c 1 ncrease.

The ALO concl uded that, although Respondent did not have to bargain over its
decision to use lettuce wap nachines, it violated section 1153(e) and (a) of
the Act by failing to give the Lhion notice and an opportunity to bargai n over
the effect on enployees of that decision. The ALOfound that General Gounsel
failed to establ i sh that Respondent bypassed the Union by dealing directly

W th enpl oyees concer ni ng proposed wage changes.

The ALO concl uded that Respondent did not violate the Act by refusing to
rehire striking enpl oyees who had offered to return to work. A though a | arge
nunber of the enpl oyees nade unconditional offers to return to work, the ALO
found that Respondent had a legitinate and substantial business justification
for denying the strikers reinstatenent. Respondent had asked the Uhion for an
interimgrievance procedure, a second strike vote, and assurance that



there woul d not be any work stoppages by the returning strikers. The Union
responded that it could not prevent enpl oyees fromengagi ng i n protected
concerted activity. The ALOfound that Respondent legitinately placed
conditions on the strikers' reinstatenent, but that Respondent coul d not
convert the strike into a | ockout.

BOARD DEQ S ON

Inviewof its findings in Admral Packing that the enpl oyer group engaged in
bad faith bargaining and that there was no bona fide i npasse, the Board

concl uded that Respondent violated the Act by unilaterally increasing its
tractor drivers' wages. The Board affirnmed the ALOs concl usi ons t hat
Respondent vi ol ated section 1153(e) and (a) of the Act by unilaterally
increasing its lettuce piece rate and by continuing the bad faith bargai ni ng
it began in the Admral Packing case. The Board rejected Respondent's defense
that 1ts duty to bargai n was suspended by strike viol ence invol ving ot her

enpl oyers, since Respondent failed to adduce any evi dence about the effect the
strike viol ence had upon the bargai ning of the parties and since there was
mni nal evi dence about such viol ence. The Board al so rej ected Respondent' s
argunent that it had to raise the tractor drivers' wages in order to retain a
stabl e work force.

The Board reversed the ALOs finding that Respondent gave the U”Wnotice and
an opportunity to bargain over the increases It instituted inthe irrigators'
wages and the general |abor rate. The Board found that Respondent's noti ces
nerel y announced to the UFWwhen the wage i ncreases woul d be inpl enent ed, and
that Respondent attenpted to [imt bargai ning and to negoti ate an agreenent on
a pieceneal basis. The Board reversed the ALOs conclusion that the UFW
walved its right to bargain, noting that ALRB and NLRB precedent require that
a waiver be intentional, clear and unequi vocal .

The Board concl uded that Respondent viol ated Labor Code section 1153
(e) and (a) by unilaterally using the | ettuce wap nachi nes w t hout
notifying and giving the UFWan opportunity to bargai n over the
effects of thelr usage.

The Board reversed the ALOs finding that Respondent was relieved of its duty
to reinstate the strikers who nade an unconditional offer to return to work,
citing NLRB precedent which required a show ng of each unfair |abor practice
striker's msconduct before judgi ng whether his or her msconduct was serious
enough to justify denial of reinstatenent. The Board ordered reinstatenent of
the strikers, and backan commenci ng fromthe date of their unconditional
offer to return to work.

The Board concl uded that Respondent's | ockout discrimnated agai nst the
strikers for engaging in union activity and thereby viol ated section 1153(c)
and (a) of the Act, finding that Respondent failed to adduce evi dence to
establish that the | ockout was justified by

8 ALRB Nb. 88



busi ness necessity. The Board found that Respondent's declaration of the
| ockout .tended to discourage strikers who had not made an unconditional offer
toreturn to work fromnaki ng such an offer because the decl aration reasonabl y
inplied that such an offer would be futile. The Board therefore ordered
rel nstatenent and backpay as of the date of the | ockout for the strikers.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * %
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STATEMENT (F THE CASE
NORVAN | . LUSTIG Admnistrative Law Gficer:

These cases were heard before ne in H Centro, Galifornia, on July 14-15
and August 14-15, 1980. The Qder (Gonsolidating Cases and the Consol i dat ed
Gonpl ai nt were issued on May 27, 1980. The (onsol i dated Conpl ai nt al | eges

violations of Sections 1153(a),



1153(c), and 1153(e) of the Agricultural Labor Relations Act (Labor Gode
Sections 1140 et seq) hereinafter called "the Act", by Mario Sai khon, Inc.,
herei nafter called "Respondent”. The Consolidated Gonplaint is based on
charges filed on August 3, Novenber 30, Decenber 6 and Decenber 31, 1979, and
on January 16 and February 21, 1980. Respondent filed an answer to the then
Conpl ai nt on Decenber 7, 1979. (Copies of the charges and Consol i dat ed
Gonpl ai nt were duly served on Respondent by the Uhited Farm VWrkers of
Anerica, AFL-AQ hereinafter called "the Unhion".

The out cone of part of this conplaint will turn upon the good
faith status of a declaration of inpasse on or about February 28, 1979, by a
joint enpl oyer bargai ning group whi ch i ncl uded Respondent. The parties herein
have stipulated that the status of the declaration vis-a-vis this case wll be

determned by the decision of the Board in the case of Admral Packing, et al,

Case Nos. 79-C&78-EC et al, presently pending before the Board. To the
extent applicable, this decision responds to both possible alternative
decisions in that case.

Al of the parties were given full opportunity to participate in the
hearing, and after the close thereof the General Counsel and the Respondent
each filed a brief in support of its respective position.

Uoon the entire record, including ny observation of the deneanor of the
W tnesses, detailed examnation of the physical evidence, and after
consideration of the briefs filed by the General Gounsel and the Respondent, |

nake the fol | ow ng:

FI ND NS GF FACT

. Jurisdiction.



The Respondent Corporation grew |l ettuce at all relevant tines in I nperial
Qounty, Galifornia. The Respondent is now and has beer, at all tines naterial
an agricultural enployer wthin the neani ng of Section 1140.4 (c) of the Act.

The Uhion is now and has been at all tines naterial herein, a | abor
organi zation wthin the neaning of Labor Code Section 1140.4 (f) .

I1. OQverviewof The Alleged Unhfair Labor Practices.

The (onsol i dated conpl ai nt al | eges:

A That Respondent viol ated Section 1153(a) of the Act by
(1) unilaterally increasing the wages paid to its agricultural enpl oyees on or
about July 27, 1979, wthout negotiating the increase wth the Uhion; (2) by
increasing wages paid to its agricultural enpl oyees after Qctober 1, 1979, to
a level in excess of Respondent’'s last bargaining offer, wthout notice to or
bargai ning wth the Lhion; (3) by increasing its wages to its agricultural
enpl oyees on or about Decenber 15, 1979, for the | ettuce harvest season, in
excess of Respondent's last bargaining offer, wthout notice to
or bargaining wth, the Uhion; (4) by using | ettuce wap nachi nes
for the first tine on or about Decenber 15, 1979, w thout notice
to or bargaining wth the Union; and (5) by failing to rehire into
vacanci es strikers who unconditionally offered to return en or about
Decenber 11, 1979 and on or about January 24, 1980; all to the interference
wth, restraint, and coercion of agricultural enpl oyees' exercise of rights
guar anteed by Section 1152.

B. That Respondent violated Section 1153 (e) of the Act by virtue of the
acts listed in A (1)-A(4), supra, those acts constituting unilateral changes

of the terns and conditions of enpl oy-
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nment constituting a refusal to bargain in good faith;

C That Respondent violated Section 1153 (c) of the Act by virtue of the
acts listed in A(5), supra, in that Respondent discrimnated in regard to
hiring and tenure agai nst supporters of the Lhion, in order to di scourage
nenber ship i n the Union;

D That Respondent viol ated Section 1153(e) of the Act by virtue of the
acts listed in A(5), supra, in that Respondent engaged in acts to undermne

the authority of the certified bargai ning representative.
The Respondent denies that the Act Has been vi ol at ed.

[11. The (perative Facts

The Respondent farns, inter alia, lettuce in the Inperial Valley. The
Lhion was certified as the representative of Respondent's agricul tural
enpl oyees on August 18, 1977, and a col | ecti ve bargai ni ng agreenent was
thereafter entered into between the Respondent and the Unhion in February,

1978.

O January 22, 1979, the Whion struck agai nst the Respondent. During that
nonth and the foll owng nonth, the Respondent negotiated wth the Uhion as
part of a joint enployer group. n February 21, 1979, that group presented a
proposal , including wages, to the Lthion. O February 28, 1979, the Uhion gave
a counterproposal to the group. The enpl oyers decl ared an i npasse that sane
day. As indicated above, the validity of that inpasse wll be decided in
anot her proceeding. The strike, which was ongoing at the tine of the hearing,
was narked by violence. It was also clear fromthe hearing that the

Respondent (as wel | as the Charging Party) was
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hi ghl y sophi sticated both in the use of tactics under the ALRA and in the
presentation of a severely and consciously limted hearing record.

VWge | ncreases

h April 5, 1979, about 5 weeks after the enpl oyers' proposal, the
Respondent rai sed the wages of its tractor drivers (only) to the wage | evel
for tractor drivers offered in the group proposal of February. No prior
noti ce of the inpl enentati on was given to the Uhion, nor was any substanti al
excuse for the failure raised at the hearing of this matter. | found the
testinony of Mario Saikhon (the individual) on this and all other points to be
conflicting, casual, and general |y unbelievable, and | strongly discount it.

n July 10, 1979, Respondent notified the Uhion, by telegram of its
intention to raise the base pay rate and other rates in proportion. No
nention was nade of the previously increased tractor rates. Three days |ater,
on July 13, 1979, the Whion replied by telegram stating that any rai se woul d
constitute an unfair |abor practice, that there had been no inpasse in
bargai ning, and that the Unhion stood ready to resune negotiations. Respondent
replied on July 27, giving notice of inplenentation of a "historical" wage in-
crease .

The parties net and bargai ned i nconcl usi vely on August 8, 1S73, but the
subj ect of this announced rai se was not raised by the Lhion or otherw se
covered at the neeting. Thereafter, on August 17, the Respondent put into
effect its second rel evant wage increase, increasing irrigators wages, but to
a level belowthe level proposed for irrigators in the February 21 enpl oyer
offer. About a nonth later, on Septenber 20, irrigators’' wages were again

rai sed, but



to alevel still belowthe February 21 offer.

O Septenber 26, Respondent notified the Lhion that all wages woul d be
raised to the | ast enpl oyer offer of February 21. The Whion responded that it
was opposed to unilateral increases and that it wanted to negotiate a general
settlement of the strike. On Cctober 7, the Respondent raised the general
| abor pay rate to the February 21 offer level. Qher than its -pro-forna
obj ections, the Uhion nade no apparent effort to bargai n over the wage in-
Creases.

(n Decenber 15, 1979, at the beginning of the |ettuce harvest, the
Respondent raised the lettuce piece rate to 75C per box, a |l evel in excess of
the February 21, 1979 enpl oyers' offer. The justification for this increase
was generally clained to be infornmation as to the prevailing rate necessary to
be paid in order to obtain workers.. That infornmation was variously clained to
have cone fromother enpl oyers, a foreman who had worked in i mmedi atel y
previous | ettuce harvest in Arizona, and workers. However, the timng of the
I ncrease strongly suggested that it was set prior to access to any such
information. The Uhion was not notified of the increase, nor was any reason
advanced for the lack of notice (other than the expectation that the Union
woul d not agree to the increase). The 75$% per box rate natched the level in a
contract between the Lhion and "Sun Harvest"”; there was no cl ear evidence of
the piece rate pai d by other growers.

Returning Srikers

Shortly prior to Decenber 14, 1979, the day before the begi nning of the

| ettuce harvest, two of the striking workers approached
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one of Respondent's forenen and offered to return to work. The forenan told
themthat he woul d have to check wth Mario Sai khon (the individual) and told
the workers to return for an answer that weekend. The forenan also told the
workers that if they returned, they could not again go out on strike as
happened at other conpanies in the Inperial Valley. The workers indicated
that they w shed only to work.

The workers returned at the appointed tine, carrying a list of 42 other
striking workers who w shed to return to work. The list, which was prepared
by the Lhion, did not indicate that the offer to return to work was an
"uncondi tional " offer, but did not place any conditions upon the return. No
Gonpany representative was available to speak to the potentially returning
workers at the tine set for the neeting. The foreman to whomthe workers had
previ ousl y spoken was away owng to a death in his famly, and Mari o Sai khon
(the individual) did not appear. The list and witten offer to return was
| eft at the Gonpany of fi ces on Decenber 14, 1979.

O Decenber 26, 1979, Ron Barsaman, an attorney for Respondent,
contacted the Uhion for the first tine after the back-to-work offer,
initiating a series of neetings and |letters between the Uhion and the
Respondent, extending until January 21, 1980. The subject matters of the
contacts were the Respondent’'s desire for assurance that the returning workers
had the permssion of the Uhion to return (in viewof their disqualification
under the Unhion constitution if they crossed a picket |ine w thout
permssion), whether the offer constituted an end to the strike, and

prinarily, the Respondent's attenpt to extract a coomtnent fromthe Uhion
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that the returning workers woul d not engage in a series of on-and-off
wal kouts. The Respondent had the | atter concern because of the general |evel
of violence attendant to the Lhion's strikes against growers in the Inperial
Valley inthe relevant tine frane, and on-and-of f wal kouts by strikers agai nst
other growers inthe Valley. Inits contacts wth the Union, the Respondent
di scovered that the return offer did not constitute the end of the strike
against it, that the Uhion would not agree that the returni ng workers woul d
not go out again for a set period of tine, that the Uhion would not agree to
hol ding a new stri ke vote before the returni ng workers woul d go out again, and
that the Union would not agree to an interimgrievance procedure to mnimze
the possibility of a newwal kout. The Lhion stated that it coul d not prevent
the returni ng enpl oyees fromwal king out over a new problem and that the
Lhion did not condone viol ence al though it could not always prevent it. n
January 17, 1980, Barsaman wote to the Lhion to announce that the Respondent
would not allowthe offering strikers to return. That decision was taken by
the Respondent sonetine after the |ast neeting, on January 10, between
Barsaman and a Lhion attorney.

Thereafter, on January 21, 1980, lhion attorney Frank Fernandez, wote to
Bar sam an naki ng an "unconditional " offer to return on behal f of the enpl oyees
on the Decenber 14 list. A so thereafter, on January 24, 1980, a second |i st
of strikers offering to return, was given to the Respondent.

n February 5, 1980, Charley Soll, another attorney for Respondent,
wote to the Lhion, stating that the Gonpany was | ocki ng
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out its striking enpl oyees.

Lettuce Wap Machi nes

At sone tine during the 1979-80 | ettuce harvest season, the Conpany used
two lettuce wap nachines in the harvest, the first tine in nmany years that
the Gonpany used | ettuce wap nachi nes. Lettuce nachi ne enpl oyees are paid by
the hour, rather than by the piece as are enpl oyees in | ettuce ground crews.
Enpl oyees in I ettuce ground crews nake substantially nore noney than do
enpl oyees on | ettuce machines, and the individual jobs differ substantially
between the two crews, in type, or workload, or both. The |lettuce
har vest ed by nachi ne crews in 1979-80 was | ess than 5%of the total harvest,
and there was no show ng that the amount of Respondent's harvest renai ned
constant fromyear to year so that a dimnution in the work for ground crews
was denonstrated for the 1S79-80 year. However, the expired contract between
Lhi on and Respondent required prior notice to the Lhion of the rate for any
new jobs, and arbitration if the Union and the Gonpany were in di sagreenent.

As alluded to above, the actions at Respondent's operations did not
occur in a labor relations vacuum affecting that Gonpany only. There was
substanti al cont enporaneous | abor interaction between the Union and enpl oyers
inthe Inperial Valley, and a substantial |evel of violence (although none
attributed to any of the potentially returning strikers, nor was nuch vi ol ence
inthe Mario Saikhon strike itself, denonstrated). The bargaining attenpts by
the Lhion wth the Respondent during the post-alleged "i npasse” period were
mninal, in that the sole neeting between the Uhion and the Respondent (ot her

than the flurry of letters and neetings
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about the returning strikers) during the relevant tine period did not relate
to the natters under issue in this conplaint. Qher than the flurry of
activity surrounding the returning workers, and the sol e unrel ated neeti ng,
the Lhion contacts wth the Respondent consi sted of objections to specific
proposed pay i ncreases coupl ed wth denands to bargain on all contractual

I ssues, usually wthout specificity and always wthout followup. It was
clear, inthe context, that the Lhion did not respond to any wage i ncrease
announcenent in a nanner calculated to enter into negotiations over the
speci fi c increase.

Recal | Nbtices

The Respondent did not send recall notices to its (striking) enpl oyees
for the 1979-80 | ettuce harvest season, although it sent such notices to the
striking enpl oyees during the prior weedi ng and thi nning season, and had done
so in the past while the contract was in effect. No striking enpl oyees
responded to the weedi ng/ thinning noti ce.

O rect Bargai ni ng

Mari o Sai khon (the individual) testified generally, that he recei ved
I nformation concerning prevailing wages in part fromreports of conversations
between his forenen, and hourly enpl oyees.

Fnally, as indicated, both the General Gounsel and the Respondent
attenpted to control the record in the hearing closely, so as to advance their
respective positions. Wiile that tactic is certainly legitinate, it has
clearly resulted in giving the Admnistrative Law dficer an understandi ng of
the facts which is far fromconprehensive, and has resulted in both parties'

request in
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their briefs, that sone findings be based on conjecture. The Admnistrative

Law G ficer declines to go beyond the facts proved.

I'V. D scussion of the Issues, (onclusions, and FH ndings of Law

A The Wdge | ncreases.

As indicated above, the parties have stipulated that the i ssue of inpasse
IS to be determned in another case. Accordingly, | have set forth findi ngs
Wth respect to the wage increases in the alternative, whether there was an
I npasse, or not, In sumary, | find and recormend that the Board find the
coomssion of a per se unfair |abor practice by the Respondent under Sections
1153(a) and (e) of the Act with respect to the increase in the | ettuce piece
rate on or about Decenber 15, 1979, regard ess of the existence or absence of
an i npasse on February 28, 1979; | find and recommend that the Board find the
comm ssion of an unfair |abor practice under Sections 1153(a) and (e) of the
Act wth respect to the April 5, 1979 increase to tractor drivers, only if no
| npasse exi sted on February 28, 1979; and | do not find, and recomend t hat
the Board not find any unfair |abor practices wth respect to the wage
Increases for irrigators in August and Septenber, 1979, and the general | abor
I ncrease in ctober, 1979, regardl ess of the existence of an inpasse, or not,
on February 28, 1979.

1. The Lettuce P ece Rate |ncrease.

n or about Decenber 15, 1979, the lettuce piece rate was increased
to 754, above the "all eged inpasse” level. There was testinony by
w tnesses for the Respondent that the increase was in response to surveys

of the prevailing wage of various |evels
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of formality, that the "going rate" nust be paid or workers are

unavai | abl e, and that the increase was a "historical" practice. Based upon
the deneanor of the wtnesses, the inconsistency of the accounts, and the
use of naked assertions wthout any corroboration of substance, under

ci rcunst ances i n whi ch corroboration shoul d have been easy, the
Admnistrative Law dficer finds that the Respondent has not net the burden
of denonstrating a lawful justification for a wage i ncrease wthout prior
notification, and beyond the "all eged i npasse" level. Wile a wage
increase after notification and affording a union the opportunity to bar-
gain, nay be permssible (NNRBv. Katz (1962) 369 U S 736,

50 LRRM 2177; Kaplan's Fruit and Produce (o. (1980) 6 ALRB No. 36),

and while a unilateral increase, wthout "notice, to an inpasse

| evel rmay be permssible, the respondent failed both tests in this instance
and viol ated the Act regardl ess of the existence or absence of an inpasse, and
regardl ess of the state of mnd 'of the Respondent.

2. The April 5, 1979, increase to Tractor Drivers.

The Respondent of fered evi dence concerning the April 5, 1979,
increase to tractor drivers, simlar in thrust and quality to the evi dence
concerning the lettuce piece rate increase. The Admnistrative Law Gficer
also finds that the Respondent has not net the burden of denonstrating a
lawful justification for the increase, in the absence of notice to the Uhion
and the opportunity for it to bargain, unless there existed an i npasse on
February 28, 1979. If an inpasse existed, a unilateral increase to the
i npasse | evel, wthout notice, was permssible, if not, a per se violation

occurred.
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3. The Vdge Increases in August, Septenber, and Cctober, 1979

VWge increases no higher than the "alleged i npasse” |evel were given to
irrigators in August and Septenber, 1979, and to general |abor in Cctober,
1979. The increases were preceded by notices to the Uhion on or about July
12, and on or about Septenber 26. The uniformtone of the Uhion responses was
that there was no inpasse in the Lhion view that the Lhion was opposed to the
specific increases, and that the Uhion concern was wth the negotiation of a
conpr ehensi ve settlement. The Uhi on nade no suggestions ot her than opposition
to the increases, and failed to foll owthrough to bargai n over the increases,
as opposed to an overall settlenent. In fact, a bargai ning session,
apparently the only one during 1979 after February 28, was hel d on or about
August 8, 1979, and the increases announced prior to that date, but not yet
i npl enented, were not even raised by the Lhion. The Admnistrative Law
Gficer finds, and recommends that the Board find, that the Union waived its
right to bargain over the increases, by its failure to pursue its bargai ni ng
rights.

Uhder the recounted circunstances, the Admnistrative Law Gficer finds
that the Respondent fulfilled its legal duties wth respect to the increases
under the authorities cited above, and that no viol ation of the Act occurred
wWth respect to the August, Septenber, and Qctober, 1979, wage i ncreases.

B. Lettuce Wap Machi ne.

As indicated, the Respondent used two | ettuce wap nachi nes during the
1979-80 harvest w thout notice or bargaining, after nmany years of excl usive

use of ground crews. A though there was no
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show ng that the work of the ground crews was di mni shed thereby, the Lhion is
the bargai ning agent for all |ettuce harvest enpl oyees of Respondent
regardl ess of the node of harvest. Further, the forner collective bargaini ng
agreenent contai ned a "New or Changed (perations" Article 18, which requires
prior notice to the Lhion of the wage rate to be paid for a new or changed
operation, and resort to the grievance procedure including arbitration if
agreenent is not achi eved concerning the acceptability of the proposed rate.
Wile it is likely, as the Respondent argues in its brief, that
t he managenent rights reserved to the Respondent in the contract woul d al | ow
it toinstitute a new or changed operation w thout direct notice of such to
the Uhion, under the contract as witten (and the Admnistrative Law O ficer
di scounts the testinony of Lhion wtness Smth that the plai n | anguage of
Article 18 "real | y" covers bargai ning over all aspects of changed operati ons/
not just wages), the Respondent was still clearly obligated to give notice of
new wage rates (and indirectly of newjobs) to the Lhion, and the Respondent
did not fulfill that contractual |y based duty. Therefore, | find and recomend
that the Board find that the Respondent violated Sections 1153 (a) and (e) and
commtted an unfair |abor practice infailing to give to the Uhion, notice of
the wage rates for the new (or changed) |ettuce nachi ne operation. Further,
al though the Admnistrative Law (ficer has sone doubts as to the theoretical
justification for the extension of law the federal courts, under the N_RA
appear to have uniformy noved in the direction of preserving arbitration

rights contained in an expired
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contract, even if the arbitration called for by the expired contract is
interests arbitration. Steelworkers of Anerica v. Fort Aitt Seel Gasting

(3rd Adrcuit, No. 80-1431, Novenber 20, 1980) 236 Daily Labor Report (BNA)

1. A per se violation occurred.

C The Failure to Send Recall Nbti ces.

The Respondent did not send recall notices to its (striking) enpl oyees
for the 1979-80 | ettuce harvest season, although it sent such notices to the
striking enpl oyees during the prior weedi ng and thi nning season, and had done
so in the past while the contract was in effect. No striking enpl oyees
responded to the weedi ng/thi nni ng noti ce.

The Admnistrative Law Oficer finds, and recoomends that the Board
deci de, that the Respondent did not violate the Act by its failure to send
recall notices to striking enpl oyees, many of whomrecei ved and di d not
respond to the earlier weeding/thinning notice. The |aw does not require an
idle act, and a recall notice to enpl oyees on strike against the work which is
the subject of the recall, appears to have no practical justification. In an
anal ogous situation, the Board has indicated that the realities of a strike
situation shoul d be recogni zed. ol ace Brothers, Inc. (1980) 6 ALRB No. 56.

D The Failure to Recall Strikers Wo Gfered to Return To Vrk.

n or about Decenber 14, 1979, and on or about January 24, 1980, two
groups of striking enpl oyees offered to return to work. The first offer
touched off a series of letters and neetings between attorneys for the Uhion

and the Respondent concer ni ng
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whet her the offers constituted an abandonnent of the strike, whether the
of fers were unconditional, and whether the Unhion woul d agree to procedures
whi ch woul d prevent the Respondent frombeing subject to repeated "quickie"
strikes. The witten return to work offers did not specifically state that
the offer was "unconditional”, but no specific language is required in an

offer. Servair, Inc. v. NLRB (10th drc. 1968) 67LRRM 2337. | find that

there was a valid unconditional offer to return on or about Decenber 14, 1979.
If an unconditional offer to return to work is nade, then economc

strikers nust be restored to an appropriate vacancy not filled by a

per manent repl acenent, and unfair |abor practice strikes nust be

restored even i f pernmanently replaced, unless a legitinate substanti al

busi ness justification exists for denying reinstatenent. N.RBv.

Heetwood Trailer (1967) 389 U S 375, 66 LRRVI2237; Anerican Gyanimd

v. NLRB (7th drc. 1979) 100 LRRM 2640. The enpl oyer bears the burden

of establishing that no places are available for returni ng economc
strikers. WC MQaide, Inc.; (N.RB, 1978) 98 LRRM 1595. | find that

the Respondent has not net that burden.

The issue then raised is whether the Respondent had any legitinate and
substantial business justification for denying reinstatenent to either
economc or unfair |abor practice strikers. The only such justification
possible is that under the instant circunstances, the Respondent had a
legitinate and substantial fear of a series of quickie strikes which woul d
disrupt the annual |ettuce harvest if they occurred. The Respondent did act
as if that possibility were a legitinate and substantial fear, and attenpted

to gain reasonabl e assurances fromthe Uhion to guard agai nst unsanc-

-16-



tioned disruptions. | find that the Respondent did so in good faith. The
Lhi on declined to give such assurances, perhaps notivated by the unspoken fear
that the assurances woul d render the return to work offer, conditional. (See

Amrerican Gyanimd v. NLRB, supra)

The Admni strative Law dficer is anare of the weight of |aw under the
NLRA that an enpl oyer generally nmay not attach conditions to unconditi onal
offers to return, and the view of the courts that enpl oyers tend to be over-
appr ehensi ve about the |ikelihood of disruptions by returning strikers. (See

Arerican Gyanimd v. NLRB, supra.) However, the situation invol ving

Respondent has significant differences fromthe nornmati ve NLRA situation. The
actuality of disruption had been denonstrated in apparently parall el
situations in the Inperial Valley in the sane tine frane, rather than being a
theoretical possibility for a single enpl oyer viewed independently. Ulike
nost nanufacturing situations encountered by the NLRB, respondent had sonewhat
limted control over the tine of production (harvest) and no apparent ability
to shift its production to other facilities. Further, a sonmewhat shaky
najority of the NLRB has taken account of the special problens faced by

enpl oyers wth seasonal products, in the context of an "offensive" |ockout.
See Inter Qllegiate Press (NLRB, 1972; 81 LRRM 1508; Sargent Vel ch Scientific
G. (1974) 208 NLRB 811. Fnally, | find that good faith proposal of

institution of a "second strike vote" or "interimagrievance procedure” is not
i nherently destructive of rights guaranteed by the Act.

In view of the foregoing and in view of Section 1148 of the
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Act, the Admnistrative Law Gficer finds and recormends that the Board find,
that the conditions placed by the Respondent upon the unconditional offer to
return by the strikers were legitimate and substantial, reflecting conpelling
busi ness concerns, and their non-acceptable by the Uhion constitutes a defense
for the Respondent. The Admnistrative Law Gficer cannot condone the initial
delay in response to the request, nor the cavalier treatnent of the returning
strikers, when they appeared for a neeting, but cannot find, in the context of
the related interacti on between the Lhion and the Respondent, the comm ssion
of an unfair labor practice. The Admnistrative Law dficer declines to adopt
the NLRB five day response standard as requested by the General (ounsel, and
notes, in support of a nore flexible standard, that the returning strikers
appeared at the begi nning of the harvest, very close to the Christnas hol i day,
and after having been on strike for approxinmately ten nonths. Wile twel ve
days is at the outer limt of a lawful response tine, it is not clearly
outside that limt. FHFnally, the Act prohibits certain acts in connection
wth Agricultural Enploynent; it does not require interpersonal pleasantness
and tact generally in agricultural enpl oynent.

In the event that the Board does not agree wth the foregoi ng anal ysi s,
the Admnistrative Law Gficer deens it appropriate to deal briefly wth the

defense of "lockout”. Having reviewed Anerican Gyanimd, supra, and the other

precedents, the Admnistrative Law Gficer does not consider a general ruling

upon the legal ability of an enployer to "convert" a strike into a | ockout,
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either necessary or appropriate in this case. However, in the event a nore
narrow rul i ng becones appropriate, the Admnistrative Law G ficer concl udes
that an enpl oyer cannot convert a strike into a |ockout wth respect to a
mnority of striking enpl oyees who have made an unconditional offer to return,
because to all ow such would be to allowthe ability of a striking enpl oyee to
return unconditionally to depend upon the discretion of the enpl oyer, and
woul d sweep away a pillar of |abor |aw

E DOrect Bargai ning Wth Enpl oyees.

The Administrative Law CGficer finds that this allegation,
not alleged in the Gonplaint, was not fully litigated at the hearing. Based
upon the evidence to the extent adduced at the hearing, the General Gounsel
has not sustai ned the burden of denonstrating direct dealing, as opposed to
irregul ar use of enpl oyees as infornational conduits. As indicated above,
Mari o Saikhon's (the individual) testinony was so contradictory, casual, and
unreliable, that it benefits the General Gounsel no nore on this point than it
did the Respondent on ot her points.

The Admni strative Law Gficer finds and recommends that any
all egations and causes of action not specifically covered by this opinion
be di smssed as unproved.

V. Renedy.

n the record of this case alone, the Admnistrative Law dficer deens a
nake-whol e renedy to be inappropriate, in part in viewof the circunstance
that repl acenent enpl oyees were working throughout. However, in the event
that the Board substantial |y uphol ds the recomrmenced deci si ons of the

respective Admnistrative
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Law Gficers in both Admral Packing, et. al., 79-C&78-EC et. al., and this
case, then this Admnistrative Law Gficer recommends that the Board consi der
fashi oni ng a nake-whol e renedy for both cases which covers the unfair | abor
practices found herein.

h the basis of the foregoing findings of fact and concl usion of |aw and
the entire record in this proceedi ng, and pursuant to the provisions of
Section 1160.3 of-the Act, | recommend that the foll ow ng order be issued by
t he Boar d:

RER
By authority of Labor Code section 2:160.3, the Agricultural Labor
Rel ati ons Board hereby orders Respondent, Mario Sai khon, Inc., its officers,
agents, successors, and assigns to:
1. Gease and desist from
(a) Changing any of its enpl oyees' wages, or any
other termor condition of their enploynent wthout first notifying and
affording the UFWa reasonabl e opportunity to bargain wth respect thereto.
(b) Inany like or related nanner interfering wth,
restraining, or coercing agricultural enpl oyees in the exerci se of those

rights guaranteed by Labor Gode section 1152.

2. Take the followng affirnative actions whi ch are deened necessary
to effectuate the policies of the Act:
(a) Uon request, neet and bargain collectively wth the UFW
as the certified exclusive collective bargai ning representative of its
agricul tural enpl oyees, concerning the unilateral changes heretof ore nmade

in the enpl oyees' wage rates and
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other terns and conditions of their enpl oynent.

(b) Wthout Iimting (a), upon request pronptly neet and bargai n
wth the UFWover the wages paid to | ettuce wap nachi ne enpl oyees, proceed to
arbitration on the issue if no agreenent is reached, and bear all costs of
arbitration, including reasonable attorney's fees, unless the Arbitrator
specifically finds that the Uhion proceeded to the arbitration step i n bad
faith. If the Arbitrator finds bad faith on the part of the Lhion, each party
shal | bear its own costs.

(c) Sgnthe Notice to Enpl oyees attached hereto. UWoon its
translation by a Board agent into appropriate | anguages, Respondent shal l
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(d) Post copies of the attached Notice in conspi cuous places on its
property for a 60-day period, the tinmes and pl aces of posting to be determ ned
by the Regional Drector. Respondent shall exercise due care to repl ace any
Nbti ce whi ch has been altered, defaced, covered, or renoved.

(e) Provide a copy of the attached Notice to each enpl oyee hired
during the 12-nonth period follow ng the date of issuance of this order.

(f) Ml copies of the attached Notice in all appropriate
| anguages, within 30 days after the date of issuance of the order to all
Respondent ' s agricul tural enpl oyees enpl oyed or on its seniority roster at
any tine during the payroll periods i nmediately preceding January 15, 1979,
and January 15, 1980.
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(g) Arange for a representative of Respondent or a Board agent to
distribute and read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondent on conpany tine. -The readi ng or readi ngs
shall be at such tines and places as are specified by the Regional Drector.
Fol | ow ng the readi ng(s), the Board agent shall be given the opportunity, out-
side the presence of supervisors and nanagenent, to answer any questions
enpl oyees nmay have concerning the Notice or their rights under the Act. The
Regional Drector shall determne a reasonable rate of conpensation to be paid
by Respondent to all non-hourly wage enpl oyees to conpensate themfor tine
lost at this reading and the questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days after
the date of issuance of this Qder, of the steps which have been taken to
conply wthit. Udon request of the Regional Director, Respondent shall
notify himor her periodically thereafter in witing of further actions taken

to conply wth this Oder.
Cated: January 21, 1980

AR ALTURAL LABCR RELATI ONS

/) i
< " cez '3
By: ,-"J fi—-wﬂ—-::’#’ f
Nornman |. Lustig .
Admini strative Law G fi cer
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NOM CE TO BMPLOYEES

After a hearing at which each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we have
V|h ol a}\gd.the Agricultural Labor Relations Act, and has ordered us to post
this Notice.

_ V¢ wll do what the Board has ordered, and also tell you that the
Agrlhcultural Labor Relations Act is alawthat gives all farmworkers these
rights:

1. To organi ze thensel ves;
2. To form join, or help any union;

3. To bargain as a group and to choose anyone they want to speak
for them

4. To act together wth other workers to try to get a contract
or to help or protect each other; and

5. To decide not to do any of these things.
Because this is true, we promse you that:
VE WLL NOT change your wage rates or other working conditions

w thout first neeting and bargaining wth the UFWabout such natters
because it is the representative chosen by our enpl oyees.

MAR O SALKHON | INC

By:
(Representati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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