Hollister, Galifornia

STATE G CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

Respondent ,

8 ALRB \b. 87
and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Charging Party.
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SUPPLEMENTAL DEQ S ON

h Novenber 30, 1982, we issued a Decision and Oder in the
above-captioned matter. Q1 our own notion, and pursuant to Labor Code
section 1160. 3, paragraph 2, we nake the foll ow ng nodifications to our
origi nal Deci sion.

To the end of the second full paragraph on page 2, we add as
footnote 1:

The court noted that inreferring to "Frst Anendnent rights" it
inplied no exclusive reliance upon the Lhited Sate Constitution.
Rather, the court explained, "... we bottomour conclusion on
provisions of the Galifornia Constitution, particularly article I,

. section 2, thereof." (lhited FarmWrkers of Anerica v. Superior
Gourt, supra, 14 Cal.3d at 909 n. 6.) V¢ bottomour concl usi ons
herein regardi ng farmorkers' and | abor organi zers' constitutional
rights on the sane provisions of the Galifornia Gonstitution, as
well as on article I, section 1, thereof.

Exi sting footnote 1 on page 5 is renunbered footnote 2, and the
followng is added to sai d f oot not e:

TITTTEETTLEETT T

TR



Ve further distinguish NLRA | abor canp access cases from
ALRA cases in that in Glifornia such cases invol ve
Galifornia Gonstitutional rights. (United FarmVrkers of
Anrerica v. Superior Court, supra, 14 Cal.3d 902.)

Dated: January 5, 1983

ALFRED H SONG Chai r nan

JGN P. MCARTHY, Menber

JEROME R WALD E Menber
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Holtville, Galifornia

STATE (F CALI FGRN A
AR GLTURAL LABCR RELATI ONS BOARD

SAM ANDREVWS SONS,

Respondent , Case No. 81-C& 258-D

and

ALRB Nb. 7
WN TED FARM WIRKERS CF 8 "o 8

AVER CA, AFL-AQ

Charging Party.

— N N e N N N N N N N N N

DEQ S ON AND CRDER
O June 21, 1982, Admnistrative Law Gficer (ALO Joe H

Hender son i ssued the attached Decision in this proceeding. Thereafter,
Respondent, the Charging Party, and the General (ounsel each

filed exceptions and a supporting brief. Respondent and the

Charging Party each filed a reply brief.

Pursuant to the provision of Labor Code section 1146, the
Agricultural Labor Relations Board (Board) has del egated its authority
inthis matter to a three-nenber panel.

The Board has considered the record and the ALO s
Decision in light of the exceptions and briefs and has decided to affirm
the rulings, findings, and conclusions of the ALOonly to the extent
that they are consistent herewth.

VW affirmthe ALOs finding that Respondent unl awful |y deni ed
Lhited FarmVWrkers of Anerica, AFL-AQ O (UFWor Uhion) organi zers access
to Respondent's Lakevi ew Labor Canp on (ctober 28 and 29, 1981.

However, we reject the ALOs recommendations that Respondent be ordered

to erect bulletin boards at the | abor canp



and that the Uhion be granted only limted access to barracks and di ni ng
hal Is for the purpose of announcing times and pl aces of union neetings.

Lakevi ew Labor Canp is | ocated south of Bakersfield,
Galifornia, about. 12 mles fromMttler and 28 mles fromLanent. The
canp is a large, fenced-in conpound containing, inter alia, tw barracks,
a kitchen and dining facility, and separately fenced storage areas.
Respondent admts that it denied access on the stated dates, but argues
that the Uhion shoul d be denied all access to Respondent's | abor canp
because alternati ve neans of communi cation are avail abl e, because
workers' rights to receive visitors are outwei ghed by ot her workers'
rights to privacy, and because a no-access rule is necessary for
protecting canp security.

The Galifornia Suprene Court considered the question of |abor
canp access rights in a pre-Agricultural Labor Relations Act (ALRA or
Act) case, Lhited FarmVWrkers of Anerica v. Superior Gourt (1975) 14

CGal.3d 902. In that case, the Suprene Gourt vacated the trial court's
tenporary restraining order limting picketing and | abor organi zer access
to the respondent's | abor canp. In overruling the restraining order, the
court recogni zed First Arendrent free speech rights bel ongi ng both to
| abor canp inhabitants and to union organi zers and attorneys who visited
them (Lhited FarmVWrkers of Arerica v. Superior Gourt, supra, 14
Gal . 3d at 910.)

In an el ection case, Slver Qeek Packing G. (Feb. 16, 1977)
3 ALRB Nb. 13, this Board held that the right of agricultural workers to

communi cate wth | abor organizers is inplicit in Labor Code section 1152

rights. VW& set the el ection aside because,

8 ALRB No. 87



inter alia, the enpl oyer had deni ed organi zers access to its |abor canp.
Qur Decision stated,

V¢ have determned that communi cation at the hones of enpl oyees
isnot only legitinmate, but crucial to the proper functioning of
the Act. [dtations omtted.] An enpl oyer nay not bl ock such
communi cation. The fact that an enpl oyer is also a |andl ord
does not give hima license to interfere wth the fl ow of

di scour se between uni on and wor ker .

(Slver Oeek Packing ., supra, 3 AARB Nb. 13 at p. 4.)

I n anot her Deci si on uphol di ng | abor organi zers' access rights
to | abor canps, Merzoian Brothers (July 29, 1977) 3 ALRB No. 62, review
denied by Q. App., 5th Ost., Sept. 28, 1979, we said,

The right of enpl oyees who are residents of a | abor

canp to receive visitors is akinto the rights of a
person in his own hone or apartnent. The owner or
operator of a |abor canp cannot exercise for the
worker his right not to receive visits fromuni on
or gani zers.

(Merzoi an Brothers, supra, 3 ARB No. 62 at p. 4.)

Acconodati on nust be nmade for the rights of the tenant as well as the
canp owner and organi zer, Merzoi an continues, and

It is our duty to bal ance these rights and a heavy
burden wll l1e wth the owner or operator of a ca

to showthat any rule restricting access does not al so
restrict the rights of the tenant to be visited or
have vi sitors.

(Merzoian Brothers, supra, 3 ALRB No. 62 at p.4.)

Further, we expressed our conviction in Vista Verde Farns (Dec.
14, 1977) 3 ALRB No. 91, affirned, 29 Cal.3d 307, that denial s of |abor

canp access rights have a coercive effect on the exercise of protected
rights and are therefore unlawful even apart fromtheir interference wth

comuni cati ons bet ween enpl oyees and organi zers. V¢ concl uded t hat,

8 ALRB Nb. 87 3.



Wen an enployer. . .uses his power as landlord to dictate
to enpl oyees that they cannot receive union visitors in
their own homes, that actionis initself an anesone di spl ay
of power which cannot but chill enthusiasmfor union
activity. The nornmal effect of such a show ng of control
over enpl oyees' lives is to give workers a sense of futility
and thereby restrain the exerci se of self-organizational
ri\Aghts inviolation of the Act.

(Msta Verde Farns, supra, 3 ARBNdo. 91 at p. 6.)

In a nore recent Decision, Bruce Church, Inc. (Aug. 10, 1981)
7 ALRB No. 20, we reaffirned Slver eek Packing (., supra, 3 ALRB No.
13 and Merzoian Brothers, supra, 3 ALRB No. 62, in concluding that the

respondent had viol ated the Act by denying access to its | abor canps.

Mbst deci si ons regardi ng uni on organi zer access under the
National Labor Relations Act (NLRA) have invol ved work site access, and
have general ly held that union organizers have a right of access if no
ot her reasonabl e neans of communi cation exists, but that the right is
subj ect to the enpl oyer's reasonabl e rul es necessary to nai ntain
production or discipline. (Sabine Tow ng & Transportation ., Inc. V.
N.RB (5th dr. 1979} 599 F.2d 663 [ 101 LRRV 2956]; NLRB v. Tam nent, |nc.
(3rd dr. 1971) 451 F.2d 794 [ 78 LRRM 2726]») Ve find that the NLRA work

site access decisions are not applicabl e precedent for cases involving
access to Galifornia agricultural |abor canps, where worker/tenants have
not only organi zational rights under Labor Code section 1152, but al so

constitutional free speech and privacy rights akin to those of

8 ALRB No. 87 4,



a person in his or her own hone or apartnent.y

Thus, the NLRA standard of allow ng access only if no
alternative reasonabl e neans of communi cation exist is not the standard
to be applied in California agricultural |abor canp access cases.
Rather, the prior |abor canp access decisions of this Board are
appl i cabl e precedent. Applying ALRA precedents to the facts at
hand, we find that Respondent has not net its heavy burden of show ng
that its rules restricting access do not al so restrict the
rights of |abor canp residents to have visitors. (Anderson Farns Co.

(Aug. 17, 1977) 3 ALRB No. 67; Merzoian Brothers, supra, 3 ALRB Nb. 62.)
Respondent ' s argunent that denial of access to its |abor canp

IS necessary to prevent potential violence is answered in G owers

Exchange, Inc. (Feb. 9, 1982) 8 ALRB No. 7, in whi ch the enpl oyer argued

that it was justified in denying | abor canp access on account of isolated
acts of violence. The Board reasoned that such a bl anket denial of
access on the basis of unlawful conduct of individual s woul d punish an
entire group in order to renedy the wllful msconduct of a fewof its

menbers. S nce violence is

v V¢ note that one NLRA case, NLRB v. Lake Superior Lunber Gorp. (6th
dr. 1948) 167 F. 2d 147 [18 LRRM 1345], invol ves organi zer access rights
to a lunber canp where workers resided and did not work. That case
appl i ed—+ncorrectly, we bel i eve+he NLRA access standards established in
work site access cases, under whi ch organi zers nust show no reasonabl e
alternati ve neans of communication and the enpl oyer may |imt access
rights by establishing rul es necessary to naintain production and
discipline. The decision does not discuss the organizers' or canp
residents' free speech rights or the residents' rights to receive
visitors in their own hones; it al so does not expl ain how "producti on or
di scipline" could be adversely affected by access to premses where the
workers |ive but do not work.

8 ALRB No. 87 5.



i ndependent |y enj oi nabl e, the Board found it appropriate to deal wth
such unl awful conduct directly rather than indirectly.
Respondent ' s argunent that access nust be denied to protect

workers' privacy is answered by the Board in Anderson Farns (o., supra, 3

ALRB No. 67, in which we held that the owner of a | abor canp cannot
exerci se the workers' privacy rights for them

V¢ concl ude that Respondent viol ated Labor Gode section 1153
(a) by denyi ng UFWorgani zers access to agricultural enpl oyees at its
Lakevi ew Labor Canp on (ctober 28 and 29, 1981. V¢ are greatly concerned
that Respondent has tw ce previously been found in violation of Labor
Gode section 1153 (a) by this Board for denying uni on organi zers access
to the sane | abor canp wth which we are dealing herein. (Sam Andrews'
Sons (Nov. 30, 1979) 5 ARB Nb., 68 ] SamAndrews' Sons (June 10, 1977) 3
ALRB No. 45, remanded, 28 Cal . 3d 781, Suppl enental Decision and Q der
(Aug. 30, 1982) 8 ALRB No. 58.) This is therefore the third tine we have

found it necessary to order Respondent to cease interfering wth union
organi zers taki ng access to Respondent's labor canp. This Board w Il not
tolerate Respondent's flagrant disregard of our orders in the future.
CRER

By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board (Board) hereby orders that
Respondent Sam Andrews' Sons, its officers, agents, successors, and
assigns, shall:

1. GCease and desist from

(a) Preventing, limting, or restraining any union

8 ALRB Nb. 87



organi zers or agents fromentering and renai ning on the premses of
Respondent ' s | abor canps for the purpose of contacting, visiting, or
talking to any agricultural enpl oyee on the prem ses.

(b) Inany like or related nanner, interfering wth,
restraining, or coercing agricultural enployees in .their right to
comuni cate freely wth union organi zers or agents on the prenmses of
Respondent ' s | abor canps.

2. Take the follow ng affirmative actions which are
deened necessary to effectuate the policies of the Agricultural Labor
Rel ations Act (Act):

(a) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(b) Ml copies of the attached Notice, in all
appropriate |anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enployees enpl oyed by Respondent at any tinme
during the period from Cctober 28, 1981, until the date on which the
said Notice is nail ed.

(c) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days,
the period(s) and place (s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Noti ce whi ch has been
altered, defaced, covered or renoved.

(d) Arange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all

appropriate | anguages, to all of its agricultural enpl oyees on

8 ALRB No. 87 1.



conpany tine and property at tine(s) and place (s) to be determned by
the Regional Orector. Follow ng the reading, the Board agent shall be
gi ven the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nmay have concerning the
Nbtice or their rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees in order to conpensate themfor tine |ost at
this reading and during the question-and-answer period.

(e) Notify the Regional Drector in witing, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply with its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.

Dat ed; Novenber 30, 1982

JGN P. MCARTHY, Menber

ALFRED H SONG  Menber

JEROME R WALD E Menber

8 ALRB N0 87 8.



NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regional Gfice
by Uhited FarmVWrkers of Anerica, AFL-A Q the certified, exclusive
bargai ni ng agent for our agricultural enpl oyees, the General Gounsel of
the Agricultural Labor Relations Board (Board) issued a conpl aint which
alleged that we, SamAndrews’ Sons, had violated the law After a hearing
at whi ch each side had an opportunity to present evidence, the Board found
that we did violate the | aw by denyi ng uni on organi zers access to

agricul tural errr)! o¥ees_ at our Lakevi ew Labor Ganp. The Board has told us
to gost and publish this Notice. V& wll do what the Board has ordered us
to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act is a
law that gives you and all other farmworkers in CGalifornia these rights:

To organi ze yoursel ves;
To form join, or hel p unions;
To vote in a secret ballot election to deci de whether you want a uni on
to represent you, _
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees
and certified by the Board,
5. To act together wth other workers to hel p and protect one
anot her; and _
6. To decide not to do any of these things.

» wphe

Because it is true that you have these rights, we promse that:

VEE WLL NOT hereafter prevent, limt, or restrain any organi zers or agents
fromentering and renai ning on the premses of our |abor canps for the
purpose of contacting, visiting, and/or talking wth any agricul tural

enpl oyee.

VE WLL NOT in any other manner restrain or interfere wth the right of
our enpl oyees to communi cate freely wth any union organi zers or agents on
the premses of our |abor canps.

Dat ed: SAMANDREVWS  SONS

By: .
Represent ati ve Title
If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. Qne office is located at 627 Min Street, Delano, Galifornia,
93215. The tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
8 ALRB No. 87 0.



CASE SUMVARY

Sam Andrews' Sons 8 ALRB N\b. 87
(UAWY Case Nb. 81-CE258-D
AODEdS N

The ALO concl uded t hat ResEondent had vi ol at ed Labor Code section 1153(a)
by denyi ng Uhited FarmWrkers of Anerica, AFL-A O (URW organi zers
access to Respondent's Lakevi ew Labor Canp. The ALO recommended t hat
Respondent be required to erect bulletin boards at the canp for posting
UFWnot i ces of union neetings. However, the ALOrecommended that UFW
organi zers' access to canp barracks and dining halls be prohibited except
for the purpose of announcing tines and pl aces of uni on neetings.

BOARD DEO S ON

The Board affirned the ALOs concl usion that Respondent had unl awful |y
deni ed UFWorgani zers access to Respondent's | abor canp, but overrul ed
his imtations on that access. The Board exam ned National Labor

Rel ations Act work site access decisions and found that they are not
appl i cabl e precedent for cases invol vi nP access to Galifornia | abor
canps, where worker/tenants have not only organi zational rights under
Labor Code section 1152, but al so constitutional free speech and privacy
rights akin to those of a person in his or her own hone. The Board
applied Agricultural Labor Relations Act |abor canp access precedent
cases to find that Respondent had not net its heavy burden of show ng
that its rules restricting access did not also restrict the rights of

| abor canp residents to receive visitors.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * %



STATE (F CALI FORN A AR AULTURAL LABCR RELATI ONS BOARD

In the Matter of CASE N0 81-C=258-D

SAMANDREVWS SONS

- and- Hearing (ficer's Report

WN TED FARM WIRKERS
- AMRCA AH-AO

N N N N N N N N N N

Appear ances:
Hearing Gficer: JGE H HENDERSON

P.Q Box 463
Sant a Rosa, CA 95402

Respondent: JYRL A JAMES
Seyfarth, Shaw Fair-
weat her & Geral dson
2029 Century Park East
Sui te 3300
Los Angel es, CA 90067

AL RB JUAN ARAMBUA
Agricul tural Labor
Rel ati ons Board
Del ano Regional dfice
627 Main Sreet
el ano, CA 93215

The conplaint on this matter was filed by the Regional Drector in
Del ano on Novenber 5, 1981 and was served upon the Respondent on Novenber 5,
1981.

The conpl aint reads as foll ows:

GOMPLAL NT

The charging party has charged that San Andrews' Sons (Respondent) has
engaged in, and is nowengaging in, unfair |abor practices affecting agriculture
33 set forth and defined in Labor Code Section 1140 et seq. The General Counsel
of the Agricultural Labor Relations Board, by the undersigned Regional O rector
her eby



i ssues this conplaint pursuant to Labor Code Section 1160.2 and 8 CGalifornia
Admni strative Gode Section 20220.
1. True and correct copies of the original unfair |abor
practice charges were filed and served by the charging party on the
fol | ow ng dat es.
Char ge Nunber Date Fled Dat e Served
81- & 258-D 11/5/ 81 11/5/ 81

2. Respondent is an agricultural enployer wthin the neaning of
Labor Code section 1140.4(c) doing business in the Sate of California.

3. The Whited FarmWrkers of Anerica, AFL-QOis a | abor
organi zati on w thin the neani ng of Labor Code section 1150. 4(b).

4, A all tines naterial herein, the foll ow ng naned persons
occupi ed the positions set opposite their nanes and have been, and are now
supervi sors wthin the neaning of section 1140.4 (j) of the Agricul tural

Labor Relations Act (Act) and agents of Respondent acting on its behal f;

P eter Van Leuven Attorney

Bob Garcia Personnel O rector
S eve Rodri guez Super vi sor

Quard Robi nson Security Quard
Quard Johnson Security Quard

5. n or about ctober 28 and Crtober 29, 1981, Respondent
through Bob Garcia, P eter Van Leuven and nunerous uniforned security

guards, refused to



permt UFWorgani zers to take access to Respondent's Lakevi ew Ranch Labor
Canp for the purpose of naking contact wth and speaking to nenbers of the
UFW
By the acts described i n paragraph 5 above, and by each of said

acts, Respondent interfered with, restrained and coerced and is interfering
with, restraining and coercing its enpl oyees in the exercise of the rights
guaranteed in section 1152 of the Act, and thereby did engage in, and is
engaging in, unfair |abor practices affecting agriculture within the
neani ng of Labor Code section 1153(a).

WHEREFCRE, relief is prayed for, including but not limted to the
fol | ow ng:

1. An order requiring Respondent to cease and desi st from denyi ng
access to union agents at conpany | abor canps.

2. An order requiring Respondent to post a notice containing the
terns of the Board' s order in witing in Spani sh and English in conspi cuous
pl aces on Respondent’'s property for one year at |locations to be deci ded by
Board agents.

3. An order requiring representatives of Respondent or a Board agent
to read and explain the notice to agricultural enpl oyees during worki ng
hours at a tine to be determned by the Regional Drector and to allow a
Board agent to answer questions of enpl oyees outsi de the presence of the
enpl oyer or its representatives.

4. An order requiring Respondent to nmail a notice



containing the terns of the Board's order in witing to the |ast hone
address of all 1981 |ettuce harvest enpl oyees.

5. An order requiring Respondent to nake periodic reports to the
desi gnated agent of the Board, under penalty of perjury illustrating
conpliance wth the Board's order.

6. Such other and further relief as wll effectuate the policies
of the Agricultural Labor Relations Act as the Board deens just and

pr oper .

The respondent SAM ANDREVE SONS answered the Conpl ai nt on Novenber
18, 1981 as fol | ows:
ANSWER TO GOMPLAI NT

1. Respondent denies the allegations contained i n Paragraph 1 based
on information and belief.

2. Respondent admts the allegations contai ned in Paragraphs 2 and 3
of the Conpl ai nt.

3. Respondent admts that sone of the individuals |isted in Paragraph
4 of the Conplaint have acted as agents for Respondent at certain tines for
speci fi ed purposes, but Respondent deni es each and every al |l egation
contai ned i n Paragraph 4 based on uncertainty and anbiguity as to tine and
pur pose.

4. Respondent denies each and every al l egation contained in
Paragraph 5 of the Conpl ai nt.

WHEREFCRE, Respondent requests that the Gonpl ai nt agai nst
Respondent be dismssed inits entirety.



SUMARY CF FACTS,

The Canp, Lakeview, is located 12 mles fromMettler and 28 mles from

Lanent in the area south and west of Bakersfield. The entire conpound is
encircled by a chain-link fence, as are the other areas wthin the conpound,
such as the kitchen, shop, storage and barracks areas. Each of these areas
can be locked . independently to prevent novenents wthin the conpound. In
addition, the entrances to the canp are guarded by conpany guards.

Wien the strike agai nst the respondent began, the respondent placed
tarps around the conpound on the chain-1ink fence. Shortly before the denial
of access, as herein alleged, respondent placed at the entrance to the
barracks area a guard booth fromwhi ch guards stood watch 24 hours per day.
The guards could view the activities taking place in the adjacent park area.

The two barracks each contain groups of bunk beds separated by wooden
partitions sonme eight feet high. The enpl oyees in sone cases i nprovi sed
curtains to increase the degree of privacy.

The barracks contai ned a shower/bathroomfacility and a | ounge area at
opposite ends of each of the two barracks. There are separate eating
facilities wthin the conpound.

A conpany owned park boarders the barracks.

The procedure required by the enpl oyer to gain access to workers
w thin the barracks consisted of contacting the guard at the gate and
telling the guard the nane of the person you w sh to speak wth. The guard
woul d then contact the person within the conpound to see if he w shed to
cone to th gate. |If the Uhion organizers did not know the nane of the

worker, it woul d be



difficult to speak to a person wthin the canp.

San Andrews' and the Unhited Farm VWrkers have been attenpting to
reach a col | ective bargai ni ng agreenent for al nost three years. There
has been a long history of hard bargaining prior to the Uhited Farm
VWrkers being certified as the bargai ning representative.

A strike was called against the respondent in the first part of
July, 1981. The strike continued during the period of denial of
access.

The Respondent admtted that its agents denied
Lhi ted Farm Vrker representatives access to the barracks and/ or
dining hal | at Lakeview The Respondent asserted as its defense to
general counsel's allegations as fol |l ows:

1. The availability to the Union of reasonabl e
alternative neans of communi cation wth Respondent's enpl oyees;

2. The need for security at Lakeview

3. Privacy concerns wth respect to Lakevi ew
resi dents; and

4. The unreasonabl eness of permtting uni on organi zers
access to the barracks and dining facility at Lakevi ew

There are no private roons in either barrack and no place in
which a residents can total |y secl ude t hensel ves.

The areas between the ends of the rows of beds and bat hroons are
approxi mately ten to fifteen feet wde and extend the wdth of the
barracks. Residents sonetines use this limted space to play cards or
to watch television. There is no place to acconodate group neetings

w thout, nmaking all |abor canp residents a captive audi ence.



The group nature of the living quarters at Lakeviewis further
evidenced by the fact that a single light switch controls the lighting
for the entire facility.

There is a pay tel ephone in the barracks for the use of the

residents for either receiving or naking calls.

GENERAL GONSHL' S ARGUMENTS & STATEMENT CF PERTI NENT CASES!

(Once the denial of access has been established, the enpl oyer has
a heavy burden to establish that its policy, does not restrict the

rights of tenants to be visited or have visitors, Anderson Farns (.,

3 ALRB Nb. 67. Respondent clearly has not net this burden

In Galifornia, there clearly exists a constitutional right of
access to labor canps. In Uhited, FarmVrkers vs. Superior Gourt
(Buak) (1975), 14 C 3d 902, prior to the initial inplenentation of
the Agricultural Labor Relations Act, the Sate Suprene Court

consi dered the issue of |abor canp access by union organizers to
enpl oyer - owned prem ses.

h page 910 the court said, nmany courts have recogni zed a 1st
anendnent right of access--V¢ are persuaded by the reasoning and join
intheir reading of the 1st amendnent rights". On the sane page the
courts stated, "A labor housing facility is not, of course, the
equi val ent of a prison isolation block, inpervious to visitation".

ALRB precedent clearly establishes right of |abor canp access.
ne of the initial ALRB cases to consider the issue of canp access ws
Slver Oeek Packing . (1977) 3 ALRB No. 13. There the canp, nuch

li ke the present case, was surrounded by a



cyclone fence wth posted "No Trespassi ng" signs and a | ocked gate and
guards day and night. The Board recognized that inplicit in section
1152 rights "is the opportunity of workers to communi cate wth and
recei ve communi cation fromlabor organi zers about the nerits of self-
organi zation". The Board s policy then and nowis to assure the right
of communi cation, by keeping open all legitinmate channel s of

communi cat i on between | abor organi zers and enpl oyees.

The Board has al so held that an enpl oyer cannot bl ock such
communi cation. The nere fact that an enployer is also a landl ord does
not give it alicense tointerfere wth the fl ow of di scourse between
a union and a worker. Mtch Knego, 3 ALRB No. 32, the Board extended

section 1152 protection for right of access to workers at their hones,
even where the enpl oyees share their dwellings wth agents of the
enpl oyer.

In a nore thorough anal ysis of the issue, the Board, in Mrzoian
Brothers, 3 AARB No. 62, affirned its policy of canp access when it
hel d that Respondent conmtted a section 1153(a) viol ation by denyi ng
access to union organizers to a labor canp under its control. The
Board al so held that field access regul ati ons has no bearing
what soever on | abor canp access and are not applicable to visits by

uni on organi zers to | abor canps. See Sam Andrews' Sons, 4 ALRB No. 59.

The facts in Merzoian were that the enpl oyer's agents shut and
| ocked the canp at night (the canp surrounded by fences), not
unlocking it until the workers left in the norning, wth only four
persons having keys. The facts in the instant case are strikingly

simlar. The canp was encl osed, closed and | ocked at



night, wth entry or exit dependent on the guards present. General
Qounsel presented uncontradicted testinmony, furthernore, that workers
w thin the canp wanted to speak with organi zers. As the Board st at ed:

"The right of enpl oyees who are residents of a | abor
canp to receive visitors is akin to the rights of a
person in his own hone or apartnent. The owner or
operator of a | abor canp cannot exercise for the worker
his right not to receive visits fromuni on organi zers.
Lhl i ke our dissenting colleague, we recogni ze t hat
acconodat i on nust be nade for the rights of not just the
owner and the organi zer, but also for the tenant who has
a basic right to control his own hone life. It is our
duty to bal ance these rights and a heavy burden will lie
wth the owner or operator of a canp to show that any
rule restricting access does not al so restrict the
rights of the tenant to be visited or have visitors."

As a renedy, the Board i ssued a broad cease and desi st order,
preventing or interfering wth conmmunication between organi zers and

enpl oyees at the place where enpl oyees |i ve.
In Anderson Farns, 2 ALRB Nb. 67, the Board further expanded

| abor canp access by rejecting the enpl oyer's justification of denial
of access as necessary to protect enpl oyees frombei ng pestered by
organi zers. The Board stat ed,

"If an enpl oyee does not w sh to speak wth an
organi zer, that is, of course, his or her right.
The owner of the canp cannot exercise that right for
the worker . . . V¢ cannot vest in an enpl oyer,
enbroiled in the mdst of a heated organi zati onal
canpai gn, the blanket authority and responsibility
for "protecting’ workers fromvisits by union

organi zers . . ."

It isinportant to note that Respondent only began to enforce its
al | eged "l ong-standi ng" policy when the strike was begun in July of

1981. In addition, tarps covering the fences were al so put up



shortly after.

In Mista Verde Farns, 3 ALRB Nb. 91, the Board hel d t hat

organi zers do not have to be specifically invited by particul ar

enpl oyees wthin the canp, and that an enpl oyer nay not draw any
contrary inferences. In the present case, General (ounsel nade cl ear
that Respondent’'s "policy" required know ng the nane of a

resident wthin the canp who would "invite" the organizers, a

clear violation of ista Verde. Thus, if a worker's nane was unknown,

there was no way to visit the enpl oyee at hi mhone, the canp.
The Board, in Mista Verde, further held that denials of |abor

canp access had a coercive effect on the exercise of protected rights,
and that such denials of access are unlawful, apart from prohibited
interference wth coomuni cations. The rationale is that the
enpl oyer' s use of such power over union visitors wll necessarily
chill enthusiasmfor union activity. The net effect is to give workers
a sense of futility.

This is specially so where the at mosphere surroundi ng the deni al
is highly charged and coercive. Here, as stated before, the denial
took place during a strike by the Lhited FarmWrkers and during a

protracted period of contract negotiations. In George Lucas, 4 ALRB

Nb. 86, under simlar conditions, th Board hel d Respondent had noti ce
of its obligation to permt access to organi zers, even though the
violation occurred on the very first effective day of the Act, based
upon a broad readi ng of section 1152 rights and the Buak deci si on.
Thus, Respondent certainly cannot argue at that late date that it had

no notice of the right of |abor canp access.
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RESPONDENT' S ACTI ONS ARE NH THER WARRANTED NCR JUSTI FI ABLE, NCR
HAS RESPONDENT SHOAN THE AVAI LABI LI TY GF BEFFECTI VE ALTERNATI VE
METHODS GF COMMUN CATI ON

Respondent may w sh to argue that there is not precedent for
| abor canp access during a strike. GCases do clearly indicate the
authority for organi zer access during a strike situation.

The enpl oyer w Il undoubtedly also allege its actions were taken
for reasons of protecting worker privacy. This defense, however, had
al ready been found pretextual in prior SamAndrews' canp access
litigation. (3 ALRB No. 45). In any event, General Counsel presented
uncontradi cted testinony that neetings could be and were held wthin
the barracks wth no apparent annoyance to any worker. The nost
| ogi cal place for such neetings is the | ounge area, where workers
custonarily play cards and watch tel evision.

The Respondent clains its policy allows its workers to speak wth
whonever guests they choose, and that access to the part next door is
sufficient. Such is clearly not the case, however. Assum ng that
access to the park was routinely granted (which is denied by the
Lhion), the fact remains that persons visiting there are highly
visible to the guards stationed in the guard house. These workers
nust run the risk of being openly identified as union nenbers,
supporters or synpat hi zers.

This long standi ng conpany policy is thus certainly
discrimnatory against the UFW and inherently destructive of
enpl oyees' rights. Even assuming the |ong standing nature of this
policy, its application is uneven and questionabl e at best.

The testinony at the hearing reveal s several distinct purposes
for taking canp access. FHFrst, the union further needed

11



extensive input fromthe enpl oyees into the contract negotiation
process, per P.P. Mirphy (1978) 4 ALRB No. 106. Second, the union
sought access to convey its views on the strike to non-strikers. This
pur pose, however, was not paranount at the tine that access was
deni ed, the non-strikers having | eft several nonths later. And,
thirdly, the union sought to fulfill its duty to service the needs of
the canp residents, as denonstrated by its desire to hel p explain the
individual status of their pending unfair |abor practice cases.

In regard to the access of the enpl oyer's business prenises, the
standard to be applied in determning the proper acconmodation bet ween
enpl oyee and enpl oyer interests during strike activity has been

enunci ated by the NLRB i n Babcock and WI cox, supra. In essence, the

amount of access permtted is the anmount necessary to facilitate the
pur poses of the Act, and the enpl oyer's property rights nust give way
inthe fact of enployee's strong section 1152 rights in regard to
communi cations wth the intended audi ence. Hw deep a penetration of
the enployer's rights is for the Board to determne, and, as
nentioned, depends on whether there exist other effective nmeans of
conmuni cati on.

It has been held that picketing at the borders of work areas is
not an effective neans of communi cation. See Bertuccio vs. Superior
Gourt (1981) 118 C A 3d 363, 372 for a discussion of the differences

between agricultural and industrial contexts. The net result is that,
inregard to discussing wth strikebreakers, the union is essentially
in the same position during a strike as it is in any initial

organi zational drive. Bruce

12



Church, supra, at 26.

RESPONDENT S ARGUMENT:
The Respondent SAM ANDREVE SONS argues as fol | ows.

Respondent admts that it denied the Lhited Far mVrker
representatives access to the barracks or dining hall at Lakeview | but
asserted that the basis of its defense to the general counsel's
allegation that such denial violated Section 1153(a) for the fol | ow ng
r easons:

1. The availability of the Lhion's reasonabl e alternative
neans of comuni cation w th Respondent's enpl oyees.

2. The need for security at Lakevi ew

3. The privacy concern wth respect to the Lakevi ew
resi dents, and

4. The unreasonabl eness of permtting uni on organi zers
access to the barracks and dining facilities of Lakeview

The Respondent has had a no visitor policy at the Lakevi ew
facility for a nunber of years and signs that each of the
appropriate entrances announced such a policy.

The enpl oyer and respondent asserts that they have a right to
enforce this no visitors policy and on Cctober 28 and 29 it did deny
representatives of Lhited FarmVWrkers access based upon the no visitors
pol i cy.

The enpl oyer argues that the | eadi ng case under the National Labor
Rel ations Act regarding rights of non-enpl oyee union representatives to
enter into private property is found i n Babcock SWIcox Gonpany, 351
US 105 (1955). The Whited States Suprene Gourt there established the

standard to be applied in
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determni ng such rights:

"Ogani zation rights are granted to workers by the sane
authority, the National Governnent, that preserves
property rights. Accommodation between the two nust be
obtained wth as little destruction of one as is
consistent with the nai ntenance of the other. The

enpl oyer nay not affirmatively interfere wth

organi zation; the union nay not always insist that the
enpl oyer aid organization. But when the inaccessibility
of enpl oyees, nakes ineffective the reasonabl e attenpts by
non- enpl oyees to communi cate wth themthrough the usual
channel s, the ri ght to exclude fromproperty has been
required to yield to the extent needed to permt

communi cations of infornmation on the right to organi ze.

"[N1]f the location of a plant and the |iving quarters of
the enpl oyees pl ace the enpl oyees beyond the reach of
reasonabl e union efforts to communi cate wth them the
enpl oyer nust al l ow the uni on to approach his enpl oyees on
his property.” Id. at 112-113 (1956).

The Gourt nade cl ear, however, that where such inaccessibility cannot
be shown, a different rule applies;

[Aln enployer nmay validly post his property agai nst non-
enpl oyee distribution of union literature 1f reasonabl e
efforts by the union through ot her avail abl e channel s of
conmuni cation wth its nmessage and if the enpl oyer's

noti ce or order does not discrimnate against the union by
allowng other distribution.” |bid.

A though Babcock & Wl cox dealt wth the access issue in the

context of a union's organi zational effort, the sane standard is
recogni zed as applicable to union access to an enpl oyer's prem ses
generally. Thus, in Sears, Roebuck & (o., 436 U S 180, 204, 98 S
Q. 1745, 1761 (1978), the Whited Sates Suprene Court quoted one of

its earlier opinions:

"I'n NLRB v. Babcock & Wlcox Go., 351 US 105, for

exanpl e, the CGourt recogni zed that in certain circum

st ances non-enpl oyee uni on organi zers may have a |imted
right of access to an enployer's premses for the purpose
of engaging in organi zation solicitation.

14



And the Gourt has indicated that Babcock extends to
Section 7 rights other than organi zational activity,
though the 'locus' of the 'accommodati on of Section 7
rights and private property rights . . . nay fall at
differing points al ong t he spectrum dependi ng on t he
nature and strength of the respective Section 7 rights
and private property rights asserted in any gi ven
contract.' Hudgens v. NLRB, 424 U S 507, 522."

Substantively, the ALRB s approach is consistent with the
gui del i nes of Babcock & Wlcox in that it looks to the

availability of alternative neans of communi cations to determne
whet her an enpl oyer's refusal to permt a certified bargaini ng
representative access to conpany property constitutes an unfair |abor
practice. QP. Mirphy & Sons, 4 ALRB No. 106 at p. 8 (1978);

Sunnysi de Nurseries, Inc., 6 ALRB No. 52 (1980). In QP. Mirphy,

supra, the ALRB decl ared that based on the excl usive representative's
need and duty to bargain collectively on behalf of all enpl oyees it
represents, a union is entitled to post-certification access at
reasonabl e tinmes and pl aces.

Lhli ke the NLRB, in post-certification cases the ALRB presunes
that a certified bargai ning representative does not have an adequat e
avenue of communi cation other than access to enpl oyees while they are
on their enployer's premses. Uhder the ALRB s standard, once an

enpl oyer has established a prina facie case of the existence of other

neans of communi cation, the burden of proof shifts to the General
Qounsel .

Wiet her General Gounsel's burden is to initially establish the
task of alternative neans of communi cation or to rebut Respondent's
evidence of their existence, the burden is indeed a heavy one. Thus,
the Lhited States Suprene Gourt stated in Sears, Roebuck & (0., supra,
at 436 US 180, 205 98 S Q. at

15



1761- 62:

"Wii | e Babcock indicates that an enpl oyer nay not al ways bar
non- enpl oyee uni on organi zers fromhis property, his right
to do so renains the general rule. To gain access, the

uni on has the burden of show ng that no other reasonabl e
means of comuni cati ng its organi zational nessage to the
enpl oyees exists or that the enpl oyer's access rul es
discrimnate agai nst union solicitation. That the burden

i nposed on the union is a heavy one is evidenced by the fact
that the bal ance struck by the Board and the court under the
Babcock accommodation principle has rarely been in favor of
trespassory organi zational activity."

The nere fact that enpl oyees reside on an enpl oyer's prem ses

does not preclude the possibility that there exist reasonabl e

channel s of communi cation other than access to the enpl oyer's

premses. Inthis regard, the court in NRBv. Tamnent, Inc. , 451
F.2d 794 (3d dr. 1971), expl ai ned:

"I'n cases invol ving sel f-contained resorts where the

enpl oyees live on the prenises™ union organi zers face a nore
difficult task in communication with the workers than they
do in the ordinary plant situation, where enpl oyees | eave
daily and return to their hones. This problemis
particularly acute in organi zati ons where nany believe that
there is no substitute for sone face-to-face contact between
the uni on organi zers and workers during the campai gn.
However, these needs and probl ens do not require that the
enpl oyer forego his right tolimt access to his property in
a non-discrimnatory fashion, absent a show ng that the

uni on coul d not take alternati ve neasures to generate face-
to-face contact.” 451 F.2d at 797-798.

Smlarly, in NNRBV. Kutsher's Hotel & Gountry dub, Inc., 427

F.2d 200 (2d dr. 1970), in reversing the NLRB, the Second drcuit

hel d:

"Appl yi ng the Babcock & WIlcox test, we find that the
location of the 'plant (Kutsher's Hotel) and the |iving
quarters of the enpl oyees were such that there was no
barrier to communication. Nor could the scant union efforts
nade here be characterized as 'reasonable’ if an effective
organi zati onal canpai gn were being carried on. The 'other
neans' were
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‘readily available to the union here. Babcock &
Wlcox, 351 US at 114, 76 S Q. 679. Froma factual
point of viewan a fortiori case to that in Babcock &
Wl cox is presented here.

* * %

Before permtting an invasi on of Erivate property for
uni on organi zati onal purposes, there should be
"substantial evidence on the record as a whole' to justify
such an invasion. The record here not only does not show
such evi dence but does reveal evidence of adequate
accessibility had there been reasonabl e union efforts to
this end." (Enphasis added). 1d_. at 201.

The Respondent/Enpl oyer argues that the union had readily
avai l abl e alternative neans of communi cation and cited the nethods as
fol | ows:

"In Gctober, the Union had available to it at |east six

avenues of communi cation other than access to Respondent's

| abor canp. They included: (1) holding neetings at the

WFWhal |, (2) requesting Respondent’'s guards or forenen to

summon Lakevi ew residents to the park area, (3) speaking

to residents during field access periods, (4) telephoning

enpl oyees at the barracks, (5) nailing notices to enpl oyee

at the barracks, and (6) using sel ected canp residents as

nessengers. "

The defenses asserted by the Respondent center around the fact
that the general counsel produced no evi dence what soever that the
Lhited FarmWrkers attenpted to comuni cate by nail, tel ephone, or
use residents as nessengers. The Respondent argued that even under
the NLRB standard of proof, the general counsel failed to establish a
violation of the act.

The Lhited Sates Suprene Gourt is establishing precedent under
the National Labor Relations Act, instructs that a uni on nust
denonstrate that it has nade reasonabl e efforts to use alternative
neans of communi cation as a prerequisite to claimng entitlenent to

access to an enpl oyer's property. See Sears,
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Roebuck & (o., supra, at 205, 98 S Q. 1761-62; Babcock & WI cox,
supra, at 112-113. See also, The Falk Gorporation, 192 supra; NLRBv.

Kutsher's Hotel, supra. General (ounsel failed to show that the Uhion

nade any effort to use tel ephone or nmail communication, that it
attenpted to use Respondent's systemfor retrieving Lakevi ew
residents, that during field access, it was unabl e to i nform enpl oyees
of neetings at the UFWhall, or that it could not hold neetings at the
UFWhal | for those enpl oyees who wshed to attend. Finally, the Uhion
has not shown that it attenpted to use Lakeviewresidents to notify
enpl oyees of a Lhion neeting to be hel d outside the barracks or dining
hal | .

The Respondent concluded its case as foll ows:

1. Respondent does not preclude union representatives from
visiting residents at their hones, since a union representative can
neet wth residents in the adjacent park or parking | ot.

2. Those decision do not stand for the proposition that a union
has the right to enter the bedroons or any other roomof an enpl oyee
wthout his consent. Due to the physical aspects of the barracks and
dining facility at Lakeview it is inpossible for one resident to have
avisitor wthout intruding on the privacy of the living quarters of
his fellowresidents. This distinction al one necessitates an access
rule for |abor canps different fromon which could be established for
a private hone.

3. Inlight of the threats, harassnent, equi pnent destruction
and ot her strike msconduct on Respondent's property, Respondent had
| egiti mate concerns about the safety of its Lakeview residents and the

security of equi pnent stored at Lakevi ew
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HEAR NG GFH GERS RECOMMENDATI ONS,

Three enunci ated "rights" are in conflict inthis case. (1) The
right of the Lhion to communi cate wth the workers, (2) The conpany's
property rights, and (3) The workers right to privacy.

Each of these rights are of equal inportance in the | egal schene
of the work area and |iving acconmodat i ons.

The NL.R B had addressed the question of the proper
accommodat i ons bet ween t he enpl oyer and enpl oyee organi zati on. The
ALRB has permtted access in an anount necessary to facilitate the
purposes of the Act. The ALRB in several cases, cited in the General
Qounsel ' s argunent, has addressed the questi on of Uhion access on the
enpl oyer's premses. Adistinction is nade between the "busi ness
premses" and the "workers residences".

This case deals wth what is "reasonabl e" yet "effective" access
by the Uhion to the resi dence accommodati ons provi ded by the enpl oyer.
These rights nust be bal anced wth the workers rights to be inforned
and hi s/ her privacy.

The central question on the individual workers rights is the
question relating to the adequacy of the facility neeting pl ace.

| viewed the canp on February 12, 1982. M personal observation
of the barracks facility were that neither of the two barracks are
adequate for neeting purposes. A neeting consisting of nore than a
handf ul of peopl e woul d i ntrude upon all those persons in the
barracks. A raised voice to address several peopl e woul d be
di sruptive to the barracks.

There is no question that the union has a right to communi cate

wth the workers, (see cases cited above). Wat is
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ef fecti ve cormuni cation, in a barracks setting, during a strike is the

prinary question.

H ND NGS

| find that Paragraphs 1, 2, 3, and 4 of the Conplaint to be
true.

Sam Andrews & Sons and his agents denied UF. W representatives
access to the Lakeview canp sit on or about Cctober 28 and 29, 1981,

thereby violating Section 1153(a) of the Act.

RECOMMENDED CROER

1. SamAndrews and Sons w Il provide bulletin boards of
sufficient size, no less than 2 feet by 4 feet, for the posting of
notices. Qne area of the bulletin boards shall be designated as/and
reserved for Uhion notices.

Abulletin board shall be |ocated at the entrance to each
barrack, each ness hall, and the entrance to the canp site.

The Whion shall be afforded access to the bull etin boards at
all reasonabl e hours for the purpose of posting notices of neetings,
invitations to neet with representatives of the Lhion and other Union
rel ated busi ness nmatters.

2. The Gonpany is not required to permt Uhion neetings in the
barracks. However, Uhion representatives, not to exceed 2 at one
tine, shall be permtted access to the barracks and/or dining halls
for the purpose of announcing the tinme and place of Uhion neetings.

3. An order requiring Respondent to post a notice containing the

terns of the Board s order in witing in Spani sh
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and English in conspi cuous pl aces on Respondent's property for one
year at locations to be decided by Board agents.

4. An order requiring representati ves of Respondent or a Board
agent to read and explain the notice to agricultural enpl oyees during
working hours at atine to be determned by the Regional Drector and
to allowa Board agent to answer questions of enpl oyees outside the
presence of the enployer or its representati ves.

5. Such other and further relief as wll effectuate the
policies of the Agricultural Labor Relations Act as the Board
deens just and proper.

6. Post notices at the start of the 1982 |ettuce season.

7. Permt periodic inspections by Board agents of the bulletin
boards and/or provide affidavit of conpliance.

DATED é!i! ’g;

Respectful |y submtted,

G A i,

Joe H Henderson,
Hearing Gficer
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