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DEQ S ON AND CERTI H CATI ON CF REPRESENTATI VE
Followng a Petition for Certification filed by the Uhited
FarmVWrkers of Arerica, AFL-Q O (WFW on April 2, 1981, a

representati on el ection was conducted on April 9, 1981, anong the
Enpl oyer' s agricultural enpl oyees. After 3 chall enges were sustai ned,
and 45 chal | enged bal | ot s were opened and counted, the revised Tally of
Bal | ots, which issued on July 29, 1981, showed the follow ng results:
UPWw. . . . ... .. .. ....100
No thion. . . . . .. ... ...17
Uresol ved (hal | enged Bal lots . 20
Total . . . . . . . . . ... ..191

The Enployer tinely filed post-el ection objections. O July
7, 1981, the Executive Secretary of the Agricultural Labor Rel ations
Board (ALRB or Board) noticed for hearing the foll ow ng i ssues:

(1) Wether agents or supporters of the UFWengaged in

i nproper el ectioneering at the MKi nnis Ranch pol ling pl ace while



waiting inline to vote, and after voting; and if so, whether such inproper
el ectioneering affected the outcone of the el ection.

(2) Wether Board agents engaged in msconduct by conducting an
on-site investigation of prospective voters wthin the polling area causi ng
del ay and confusi on; and whet her such investigation caused the Board agents
to fail to properly supervise the MK nnis Ranch polling area thereby
allow ng a union agent or supporter to engage in inproper electioneering
wthin the polling area; and if so, whether such msconduct affected the
out cone of the election.

A hearing on the above objections was hel d on August 11,
and 12, 1981, before Investigative Hearing Examner (IHE) Brian Tom In his
initial Decision, which issued Decenber 3, 1981, the |HE recommended t hat
the Board: (1) dismss the objection alleging Board agent m sconduct; (2)
sustain the objection alleging i nproper electioneering at the polling place;
and (3) set aside the el ection.

Thereafter, the Enpl oyer and the UFWeach tinely fil ed
exceptions to the IHE s Decision, a brief in support thereof, and a reply
brief.

Pursuant to Labor Code section 1146, the Agricultural Labor
Rel ations Board has delegated its authority in this case to a three-
nenber panel .

The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs, and has decided to affirmthe
IHE s rulings, findings, and conclusions only to the extent consistent

her ew t h.
[0 rrrrrd
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The Agency | ssue

The WFWexcepts to the |HE s conclusion that A derberto Gonez
(Gnez) was an agent of the UFWin conducting his el ectioneering
activities at or near the designated polling area. The standard applied
in assessing the inpact of the conduct of a party or its agent on the free
choi ce of voters differs fromthat applied to the conduct of a non-party.

Thus, in Takara International Inc. (Mar. 15, 1977) 3 ALRB No. 24, we hel d:

The question in every objections case i s whether the
misconduct, if it occurred, created an atnosphere in which
enpl oyees could not freely and intelligently choose their
bargai ning representative. 1In general, msconduct by a party
w |l be considered nore destructive of a heal thy atnosphere
than m sconduct by a non-party.

The | HE concl uded that Gonez was an agent of the UFWunder the

doctrine of "apparent authority.” In San D ego Nursery, Inc. (June 14,

1979) 5 ALRB No. 43, this Board di scussed "apparent authority" and quoted
Rest atenent (Second) of Agency (1975):

Apparent authority is the power to affect the | egal rel ations
of anot her person by transactions wth third persons,
professedly as agent for the other, arising fromand in
accordance with the other's nmanifestations to such third

per sons.

In San Oego Nursery, supra, the facts closely parallel those

inthis case. In August 1978, sone of the nursery enpl oyees began their
own canpai gn for a representation el ection and went to the UFWofficial s
for assistance. The Lhion officials responded that they had no tine to
organi ze at San O ego Nursery and that the enpl oyees woul d have to

organi ze thensel ves. Wen asked for advice, the Uhion representatives
told the enpl oyees howto solicit authorization cards and support for the

Lhion. The enpl oyees
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fornmed an organi zing comttee, solicited authorization cards, distributed
| eafl ets and buttons, and tal ked to their fell ow workers about the Uhion.
A though certain nenbers of the commttee net periodically wth Uhion
representatives for advice, the enpl oyees conducted the el ecti on canpai gn on
their own.

In San Dego Nursery, supra, 5 ALRB Nb. 43 the enpl oyer argued
that, under the National Labor Relations Act (NLRA) precedent of NLRB v.
Georgetown Dress Gorp. (4th dr. 1976) 537 F.2d 1239 [92 LRRM 3282], the

Lhi on shoul d be held |iable, under the principle of apparent authority, for

the conmttee nenbers' statenments and conduct. In Georgetown, supra,

prof essi onal uni on organi zers, in conducting an el ection canpaign, initiated
contact wth sone enpl oyees and forned an i n-plant organi zing coomttee.

The organi zers directed the conmttee's activities in the plant, relying
upon the coomttee's efforts because union representatives were not
permtted on the enpl oyer's property. The commttee was therefore the
Lhion's only in-plant contact wth the workers. The coomittee distributed

| eafl ets requesting enpl oyees to attend union neetings. The NLRB, finding
that the coomttee nenbers solicited other enpl oyees because of their own
Interest in obtaining union representation, concluded that an agency

relationship did not exist. (Georgetown Dress Gorp. (1974) 214 NLRB 706 [ 88

LRRM 1593].) The US drcuit Gourt reversed, finding that the coomttee
nenbers were the representatives of the union in the eyes of the ot her
enpl oyees and that the union had aut hori zed themto occupy that position.
Accordingly, the court held the union |iable, under the principle of

apparent authority, for the acts and conduct of
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the coomttee nmenbers. (NLRB v. Georgetown Dress Corp., supra, 537 F. 2d
1239.)

In San D ego Nursery, supra, 5 ALRB No. 43, we rejected the

argunent as to the "apparent authority" of the in-plant coomttee and
relied on several factors to distinguish that case fromGorgetown. Frst,
as NLRA precedents nake no provision for union access to an enpl oyer's
premses, the Uhion in Georgetown had to rely on the in-plant coomttee for
all organizing activity. Mreover, the US drcuit Gourt found that the
uni on had expressly authorized the coormttee nenbers to act as its agents.

In the San D ego Nursery case, supra, we found:

Here, no UFWofficial or organi zer nade any statenents or engaged
I n any conduct which would indicate to the Enpl oyer's enpl oyees
that nenbers of the organizing coonmttee were acti ng as agents of
the union. UWhion officials did not engage i n canpai gni ng at San
O ego Nursery. The enpl oyees conducted the organi zati onal

canpai gn by thensel ves. Therefore, unlike the Georget own

enpl oyees, the San O ego Nursery commttee nenbers were not
acting as the union's contact wth the rest of the workers. The
nursery workers knew the cormmttee nenbers not as URWorgani zers
but as fell ow enpl oyees, sone of whom had worked for the Enpl oyer
for a nunber of years. There was no nanifestation by the UFWto
the ot her enpl oyees that the UFWhad aut hori zed the conmttee to
act as agents.

The IHE in the instant case based his concl usion that Gnez was
an agent of the Lhion prinarily on a statenent nade by UFWofficial Bobby
de la Quz at the pre-el ection conference, and on an answer given by Gonez
during cross-examnation by Enployer's counsel. Gontrary to the IHE we do
not construe the followng testinony of Gonez as evi dence that he
consi dered hinself to be an agent of the UFW

Q It istrue isit not, that you were present
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there at a table along wth Jose Manuel Rodriguez, Bobby
de la Quz, Art Mendoza and Jose Tinajera at the tabl e
representing the Lhion' s side?

Interpreter: Would you repeat the nanes?

M. Roy: Jose Manuel Rodriguez, Bobby de la Quz, M.
Mendoza and Jose Ti naj er a.

(Transl ati on)

The Wtness (M. Gonez): Yes. | do not renenber
about Art Mendoza but | was there.
(RT. Vol. Il pp. 214-215.)
The IHE interpreted Gonez’ sinple "Yes ... | was there" to
nean that he "... thought that he was an agent” of the UFW V& read his

answer as stating nerely that he was at the pre-el ection conference table
wth at least three of the four named Uhion agents. V¢ therefore reject
the |HE s unwarranted findi ng, which he based on Gnez’ clear and sinpl e

response, that Gonez . was an agent of the UFWfor the purpose of [his
prior] distributing and col |l ecting signed authorization cards,
distributing canpaign literature and [his future] electioneering.” V¢ note
that Gonmez was not asked whether he was an agent or representative of the
Lhion, and that he did not testify that he was.

The | HE al so found that URWagent Bobby de |a Quz' statenent
at the pre-el ection conference conferred on Gnez the status of UFWagent
by "apparent authority.” It is clear that Gonez' activities as a nenber
of the organizing comttee up .to the tine of the pre-el ection conference
do not establish that he was an agent of the UFWunder any NLRA or
Agricultural Labor Relations Act (Act) precedent. Therefore, agency by

apparent authority can be found only if de la Quz’ statenent at the
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pre-el ecti on conference table constituted a "nanifestation" of agency
status and was likely to be so construed by the enpl oyees in attendance.
Unfortunately, the record does not reflect de la Quz' exact words. In
response to Enpl oyer counsel's question, the Gonpany representative at the
pre-el ecti on conference, John P. Frees, testified, " [de |a Quz] stated
that on behal f of, well, that everybody that was sitting at the table was
a representative of the Lhion." That is the sumtotal of Frees’ recol-
lection of de la Qruz' purported conferral of agency status on Gonez.

Enpl oyer' s counsel Roy questioned Gonez as to whether "he was a
spokesman for the Lhion." That question was objected to as calling for a
concl usi on. Then, when Roy asked Gonez to describe "his role at the
table," Gonez answered, "V¢l |, we're neeting there to see the election."
Roy: "Ckay - do you recall M. Bobby de la Guz who was the director of
the UFWstating that all of you that were sitting at the table were acting
as representatives?® Gnez: "Yes." (RT. Vol. Il p. 214.)

In Roy's Affidavit in Support of Enployer's (hjections to the
Hection, he stated, "M. de la Quz informed the ALRB and nysel f that all
of the above | egal peopl e woul d be speaki ng on behal f of the Unhion and the
enpl oyees." But, as a reading of Roy's affidavit and of the testinony of
Gormez will confirm the only person who did in fact speak on behal f of the
Lhion at the pre-el ection conference was de |a Quz.

Ve wll not base a finding of agency on the insubstantial

evi dence thereof in the record, because the consequences of
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uni on agency by "apparent authority" often are contrary to the self-
organi zation rights guaranteed under section 1152 of the Act.
The Board in the | eading case of uni on agency by "appar ent

authority,” San Dego Nursery, supra, 5 ALRB No. 43 sai d:

... tofind an agency relationship on the facts before us

woul d hinder the ability of unions to advise and encourage

workers w shing to seek union representation because of the

potential liability for the msconduct of individual

enpl oyees, and woul d i nfringe upon enpl oyees' section 1152

right to sel f-organization.

n the basis of the above, and the record as a whol e, we

concl ude that Gonez was not acting as an agent or representative of the UFW
at any tine during the pre-el ection canpaign or on the day of the el ection,
and we find no evidence that the UPFWat any tine directed, authorized, knew
of, or ratified Gonez' acts and conduct during the course of the polli ng.y

The H ectioneering |ssue

The WFWhas excepted to the IHE s finding that "... the
el ectioneering took place within the polling site rather than close to the
polling site, rendering the conduct [of Gonez] all the nore serious,” and
his conclusion that the el ectioneering interfered wth the free choi ce of
the voters. As the ALRB Hection Manual, section 2-6680, pp, 6-14 ((Co.
Exhibit 9) prohibits electioneering at or near the polling pl ace, and
requires that all electioneering naterials (except for non-disruptive
insignia) visible fromthe polls shoul d be renoved, we nust determ ne,

based on all the facts

v Even assumng that de la Quz' statenent at the pre-el ection conference
conferred agency status on Gonez, we would find that his agency was
limted to those deci sions and actions whi ch took place at the pre-
el ecti on conf erence.
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and ci rcunst ances, whether the vocal el ectioneering and distribution of

el ectioneering naterial by enpl oyee-adherents of the Lhion in this case so
inpaired the voters' exercise of free choice as to require setting aside
the election.? The record reflects that on the day of the el ection Gonez
renained in the vicinity of the polling place fromthe begi nning until the
end of the election, i.e., from10:00 a.m to 12:00 noon. He hi nsel f voted
at the mdway point of the polling period. During that period, he nay have
renained in the polling area, ten feet or nore fromthe voting booths, for
several mnutes, but it is clear that he spent nost of the two-hour

el ection period talking to the prospective voters who were waiting in line
to receive their ballots,g’/ urging themto vote for the UFW and
distributing two leaflets: one |eaflet instructed enpl oyees howto vote
for the UFW the other set forth the relatively high hourly and pi ece-rate
wages paid by an agricultural enpl oyer who has a UFWcontract; both

| eaf | et s asked the enpl oyees to vote for the UFW Gonmez, with hel p from
co-workers, distributed the leaflets to virtually all of the approxi natel y
170 enpl oyees who voted at that |ocation. A nost every enpl oyee who

appr oached the voting booths at that |location still had one or both of the
leaflets in his or her hands. There is no contention that either |eaflet

contai ned any threat, promse of benefit, or

Z Qacier Packing Q. (1974) 210 N.RB 571, 573 n.5, [86 LRRVI 1178,
1180 n.5]; Southeastern MIls (1976) 227 NLRB 57, 58, [94 LRRM 1003,
10<5TT

& The polling site was an area about 75 feet square, in front of a barn

of conparabl e size. Enployees waited to vote inaline along a 75 to 100-
yard dirt road leading to the polling site. (Lhion Exhibit 1).
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msrepresentati on, and no contention that Gonez, or any other enpl oyee,
nade any oral promse or threat, or in any way harassed or di sturbed any
person during the period they were thus commnicating wth the prospective
vot ers.

V¢ do not believe it is necessary to determne how nuch, if any,
of the electioneering occurred wthin the 75-foot-square polling pl ace.
The ALRB H ections Manual prohibits el ectioneering... "at the polling
place or in the protected area of voting." Ve find that once the polls
have opened, and until such tine as they cl ose, any area where enpl oyees
are waiting inline to vote nust be considered a part of the "protected
area of voting," or "quarantine area," where restrictions agai nst
el ectioneering apply and nust be enforced, and where none but voters nay
be allowed to enter.‘—u In the instant case, electioneering and |eafletting
did occur wthin the protected area for a period of tw hours, contrary to
the prohibition in the Manual, and el ectioneering material s (presunably
visible fromthe polls) were not "renoved,” again contrary to Manual
procedures, during that period, except in one instance when Regi onal
Drector Wyne Smth directed Board agent Sylvia Lopez to confiscate
leafl ets held by an unidentified enpl oyee. V¢ cannot condone, or even
understand, the failure of the 10-12 Board agents who were present at the
site to pronptly stop such activity. It may be that Board agents assi gned

to

4 V¢ recommend that Board agents conducting future el ections clearly
define the "protected' or "quarantine" area and explain to the parties and
observers that such area wll include the |ocation(s) where enpl oyees are
waiting inline to vote, and that no el ectioneering wll be permtted in
either the polling area or the protected area.

8 ALRB Nb. 82 10.



conduct future el ection should be required to review and denonstrate
their know edge of, the Hections Manual and the inportance of careful ly
observing and strictly enforcing all procedures therein in order to
mnimze the possibility that the enpl oyees' right to a qui ckly-resol ved
election wll not be del ayed by objectionabl e conduct whi ch Board agents
are expected to control. The electioneering and | eafl etting herein coul d
have, and shoul d have, been stopped "pronptly," as the Manual requires,
and much tine and expense coul d have been spared for all parties thereby.
Wil e we shall continue to seek effective nethods of assuring
the appearance as well as the reality of a free and fair election in every
case, we feel that the proper nethod of dealing wth the Board agent
conduct objected to inthis election is through enforcenent of our own
internal rules relating to the conduct of our agents. S mlar conclusions
have been reached by commentators on the NLNRB s attenpts to regul ate
el ectioneering near the polls:

To the extent the foregoing rules rest on the assunption that

enpl oyee free choice is fragile, they are as unsupported by the data
as other Board rules resting on the same assunption, hence ought not
provide a basis for setting aside the results of an election in

whi ch enpl oyees have expressed their choice. To the extent these
rules rest on the Board s desire to preserve the appearance of
fairness inits processes, they nay be justifiable, but there woul d
appear a nore satisfactory renedy for their violation than setting
aside the results of an election that the Board does not even
contend was influenced by the conduct involved. The Board can
enforce rules relating to the conduct of its own agents by
appropriate internal disciplinary procedures. Rules regulating the
conduct of the parties, such as those prohibiting the alteration of
Board docunents or tanpering wth a Board bal |l ot box, can be
enforced by the passage of |aws specifically prohibiting such
conduct. (Footnote omtted.)

(See Getnan, et al. hion Representation H ection; Law and

Reality, p. 153(1976) Russell Sage Foundation.)
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Havi ng found that Gonez was not acting as an agent or
representative of the UFWduring the pre-el ection canpai gn or during the
conduct of the election, that he did engage in vocal electioneering and
|l eafl etting throughout the balloting period, and that Board agents present
during the election failed to adequatel y enforce the rul es agai nst such
forns of el ectioneering, we nust now determ ne whether the actions of
Gonez, and/or the inaction of the Board agents, created a situation so
coercive and disruptive, or so aggravated, that a free expression of
enpl oyees' choice wth respect to representation was inpossible. That is
the standard set forth in NLRBv. Aaron Brothers Corp. (9th dr. 1977) 563
F.2d 409 [96 LRRM 3261], and whi ch we shall henceforth apply in all cases

where it is alleged that the acts or conduct of voting-unit enpl oyees, or
other third parties, before or during the el ection, warrant setting aside
the election. (See also NLRB v. Canpbell Products Departnent, D vision of
Hintkote, 0. (3rd Or. 1980) 623 F.2d 876 [104 LRRVI2967] .)

In Aaron Brothers, supra, 563 F.2d 409-412, the Nnth Qrcuit

hel d:

V¢ adhere to the Board's policy that "activities of a

union' s enpl oyee adherents which are not attributable to the
union itself are entitled to less weight in the variabl e
equat i on which leads to a conclusion that an el ecti on nust
be set aside.”" NL.RB v. Mnroe Auto Equi pnent Go., 470
F.2d 1329, 1332 (5th dr.1972). Furthernore this Gourt has
recogni zed that the Board s policy "credits enpl oyees wth
the ability to give true weight to the possibly inpul sive
all egations of fellow enpl oyees induced by the heat of a
canpaign.” NL. RB v. Sauk Valley Mg. Co., 486 F.2d 1127,
1131, n.5 (9%th dr.1973). So to warrant overturning an

el ection, enpl oyee conduct nust be "coercive and disruptive
conduct or other action [which] is so aggravated that a free
expr essi on
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of choice of representation is inpossible." (Ewhasis
added.) Mbnroe Auto Egui prent, 470 F. 2d at 1332, quoting
%;g) Hog, Inc. v. NL RB 420 F. 2d 1266, 1269 (5th Qr.

V¢ agree wth the Board' s concl usions and hol d that the
Gonpany failed inits burden to present to the Board a
prinma facie show ng that the conduct conpl ai ned of was
attributable to the Lhion or so aggravated that a free
expressi on of choice of representation by the ot her

enpl oyees was i npossi bl e.

In Sewanee Goal (perators Association, Inc. (1964) 146 NLRB
1145 [56 LRRM 1021], the NLRB refused to set aside an el ection for

i nproper conduct by a non-party electioneering at the polling site. The
conduct consisted of circulating among the voters lined up to vote wearing
pl acards reading "Vote for Lhited Mne Wrkers And Be Able to Get a
Pension,"” an exhortatory nessage del i vered to 200-2000 voters lined up to
vote. The NLRB hel d:

... the Regional Drector does not point to any specific

incidents of disorderliness or coercive conduct. V¢ find the

pl acard el ectioneering by unidentified persons on behal f of the

UMVin the area outside the polls did not inpair the exercise of

free choice in the el ection.

In Sar Expansion Industries (1968) 170 NLRB 364 [ 67 LRRV

1400], the NLRB reversed its Regional Drector, who refused to set aside
an el ecti on because el ectioneering had occurred at the polls, although the
Orector had previously specified that no el ectioneering woul d be
permtted wthin 50 feet of the polls. Despite that notice and despite
“the Board agent's instructions on three separate occasions that he | eave
the area and the adnonition that he could not el ectioneer within 50 feet

of the polls," the offender continued his activities.

The NLRB set aside that election prinarily because of
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the refusal of the offender to abide by the efforts of the Board agents to
"prevent intrusions upon the actual conduct of the election.” The NLRB

di stingui shed Sewanee on the basis that, as in the instant case, there was
no clear specification by the Board agent as to the limts of the "no

el ectioneering area." Thus, the case |law indicates that the NLRB requires
coercive or disruptive conduct of the election as a basis for setting aside
an el ection because of electioneering at or near the polling place.

The ALOrelies heavily on Perez Packing, Inc. (Jan. 20, 1976) 2

ALRB Nb. 13, as precedent for the type of "objectionabl e conduct which
| eads to the conclusion that the free choice of voters was interfered
wth." (ALCD, p. 18). The conduct in Perez consisted of a failure of
Board agents to control drinking and carousi ng of enpl oyees "across the
narrow hal Iway fromthe door to the polling area.” In that decision, we
hel d that:
Board agents coul d have attenpted to quiet the crowd of enpl oyees
and limt the beer drinking to an area further renoved fromthe
pol | so that the disruptive effect of this conduct could have
been m ni m zed. (Enphasi s added. )
In addition, the conduct of the URWobserver who persisted in
talking directly to voters rather than through a Board agent, was
found to be msconduct. He was warned on two or three occasi ons
by the Board agents to stop conversing with the prospective
voters. Despite these warnings, the UFWobserver persisted ...."
The Board consi dered these inproprieties in the el ecti on and
concl uded:
(onsi dered col | ectively, the objectionabl e conduct raised
by the enpl oyer undermnes the integrity of this election

to such an extent that it woul d be i nappropriate for the
Board to fix its inprinatur to the outcone.

Ve believe it is unwarranted to equate the disruptive conduct and
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repeated refusals to foll ow Board agents' instructions conduct present in

the Perez case with the quiet and peaceabl e conduct of Gonez in the instant

case.

In Tepusquet M neyards (Dec. 19, 1978) 4 ALRB No. 102, an

enpl oyee (Al vara) acconpani ed other workers to the polls, urged the crews
to vote for the UFW waited in the polling area while they voted, then |eft
with the crew and repeated the process wth other crews. Rgjecting a
contention that that el ectioneering constituted sufficient msconduct to
set aside the election, the Board said:

V¢ do not condone activity which interferes wth the proper
conduct of an election. Ve reaffirmthat Board agents have a.
responsibility to preserve the integrity of the el ection
process. However, because the record is devoid of evidence
that Alvara 's activity at the polls had a prejudicial effect
on the voters, we find that Alvara 's el ectioneering does not
warrant setting aside the election. See Chula M sta Farns,
Inc. , 1 ARBNo. 23 (1975 . Qur decision in no way inplies
that this Board wll decline to act forceful |y when present ed
wth a record of activity which establishes an at nosphere
rendering i nprobabl e a free choi ce of a bargai ni ng agent by
enpl oyees.

Li ke NLRB deci sions, this Board s decisions require that the
conduct be threatening, coercive, or disruptive in order to warrant setting
aside an election. For exanple, in DArigo Bros. of Galif. (May 10, 1977)
3 ALRB Nb. 37, the Board rejected the NLRB "l aboratory conditions" test and

refused to set aside an el ection although | arge nunbers of voters had
assenbl ed at the site, pro-UWsl ogans were shouted at the polling site,
UFWbuttons were handed out at the polling site, and a crap gane took pl ace

anong enpl oyees waiting to vote. The Board comment ed:

[EETTEEEErrrr

8 ALRB Nb. 82 15.



Sone deviation fromthe ideal does occur in representation
elections, and did in this case. However, it does not rise
to the level of conduct warranting setting aside the

el ection.

In the sane case, we considered the conduct of a union agent

who distributed canpaign buttons to unit enpl oyees "inside the voting

area" and concl uded:

there is no evidence that voters were pressured to wear

buttons or were in any way threatened wth harmif they did
not accept the offered canpaign material; nor that their free
choi ce of a collective bargai ni ng representative was
interfered wth by the offer of a canpaign button to them
while they were inthe polling area. Ve find that the giving
of canpai gn buttons to these voters while they were inside
tlhe voting area is not a ground for setting aside this

el ecti on.

Wiere a party, or the agent of a party, engages in el ec-

tioneering at or near the polling place during an el ection, the NLRB

consi ders such conduct a per se basis for setting aside the el ection, but

when any enpl oyee(s) or other third party engages in such conduct at or

near the polls, the election will not be set aside unless it appears that

the el ectioneering substantially inpaired the enpl oyees' exercise of free

choi ce.

(G aci er Packing Go. (1974) 210 NLRB 571 [86 LRRM1178].) n the

record of the instant case, we find that the unobtrusive conduct of Gonez,

indistributing pro-UFWIl eafl ets and oral ly urging ot her enpl oyees to vote

for the UFW was neither threatening, coercive, nor disruptive, and

therefore did not tend to interfere wth the voters.' free choice or to

nake a free choi ce i npossi bl e.

The "M | chem Rul "

The Enpl oyer excepted to the refusal of the ALOto apply the

NLRB s "MIlchemRul e" to the el ectioneering conduct of Gonez.

8 ALRB No. 82 16.



MIlchem Inc. (1968) 177 NLRB 362 [67 LRRM 1395] hol ds that where a party

engages in sustai ned conversations with unit enpl oyees who are in the
polling area or inline waiting to vote, "regardl ess of the content of the
renmar ks exchanged, " such conduct in itself constitutes grounds for setting
asi de the el ection.

As we have concl uded that Gonez was not acting as an agent of
the UFWduring the course of the el ection, and as there is no evidence that
he engaged i n sustai ned conversation wth any of the prospective voters, it
is obvious that the MIchemrule is inapplicable to his el ectioneering
conduct, for the rule applies only to parties and agents of parties, not to
enpl oyee-adherents or other third parties. The ALRB Hecti ons Manual
directs the Board agent(s) charged with conducting the election to
establish a protected area (or quarantine area) in the vicinity of the
polling area and to instruct the parties that they (and their agents) are
prohi bited frombeing in either of those areas during the pol ling period.
Moreover, we have found, supra, that any area where unit enpl oyees are
waitinginline to vote during the polling period wll be considered a part
of the protected area. It follows that any party, or agent of a party,
who is present in the polling place or in the protected area during an
election wll be engaging i n objectionabl e conduct. Wether that presence
wll warrant setting aside the el ection will depend on our determnation as
to whether the party's (or agent's) acts, conduct, or statenents in the
presence of voters were so coercive or disruptive, or so aggravated that a
free expression of the enpl oyees' choice in the el ection was inpossi bl e.

(NLRB v. Aaron Brothers, supra, 563 F.2d 409-412.)

8 ALRB No. 82 17.



V¢ are convinced that a nechanistic application of MIchemconbined wth a

nyopi ¢ disregard of the surroundi ng circunstances woul d not effectuate the
pur poses of the Act we admnister.

CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes has
been cast for the Uhited FarmVWrkers of America, AFL-A Q and that,
pursuant to Labor Gode section 1156, the said | abor organization is the
excl usi ve representative of all agricultural enpl oyees of M easant Valley
Vegetabl e -op, inthe Sate of Galifornia for purposes of collective
bargai ning, as defined i n Labor Code section 1155.2(a), concerni ng
enpl oyees' wages, hours, and working conditions.

Dat ed: Novenber 4, 1982

JEROME R WALD E Menber

8 ALRB No. 82 18.



ACTI NG GHAI RVAN PERRY, CGoncur ri ng:

| concur with Menber Wl die' s opinion and agree that the
results of this election should be certified.

In the present instance, our |HE has concluded that, due to the
inprimatur of authority devol ving on Gonez fromthe hi erarchy of the UFW
enpl oyees were deprived of an at nosphere of non-coercion by Gonez'
peacef ul and non-di sruptive canpai gning near one actual voting site. |
note that had the 10 to 12 Board agents present at this particul ar voting
site enforced the rules set forth in the el ection nanual by nore
definitively setting out explicit and careful ly delineated quaranti ned
areas for voting, and aggressively sought to stemthe source of the
ubi qui tous panphl ets, no questioning of this el ection woul d have been
presented. | amsorely troubled by this failure of our own agents to
effectively forecl ose such conduct, especially after the years of
experi ence we and our agents have acquired in the proper conduct of
elections. | note additionally that a contributing factor nay have been

t he
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breach of an agreenent by a supervisor of the Enpl oyer that caused a rapid
I nfl ux of prospective voters rather than the ordered fl ow whi ch had been
previously devised. Watever the reason, nuch of the activity of Gonez
here conpl ai ned of shoul d not have been permtted to occur.

| join Menber V@l die's conclusion that Gonez’ activities here
were not the actions of a UFWagent, but rather the overzeal ous
canpai gning of a long-ti ne enpl oyee who had actively sought to certify a
| abor organi zation at his work site.

| believe, however, that the analysis of this election is not
substantially furthered by the nechani stic application of highly technical
|l egal principles conbined with a disregard to the surroundi ng
circunstances. UWifortunately, | find both ny colleagues and the | HE
guilty of this fault. Rather, | woul d concl ude, based on San O ego
Nursery ., Inc. (June 14, 1979) 5 ALRB No. 43, and Tepusquet M neyards

(Dec. 19, 1978) 4 ALRB No. 102, that Gonez was not a union agent at the
tine of this election and that no coercive activity took place at the site
where Gonez vot ed.

Surely Gonmez’ co-workers, havi ng worked al ongsi de this activi st
for a decade, coul d accurately assess Gonez' non-coercive canpai gni ng and
interpret the naterial given themin that light. The proper nethod of
deal ing w th objectionabl e conduct that took place at this election is
through the internal rules of this agency and the training of the Board
agents there invol ved.

Dated: NMNovenber 4, 1982
HERBERT A PERRY, Acting Chair man
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MEMBER MOCARTHY, D ssenti ng:

| would adopt the ALOs recommendati on to set aside the
el ection for the reasons stated in his Decision and on the additi onal
grounds set forth bel ow

The ALO s finding that Gonez functioned w th apparent
authority of the UFWis wel |l supported by the record and does not
requi re extensive further discussion here. The ALOtook into account
the cl ose col | aborati on between Gonez and the Uhion officials in the
organi zi ng canpai gn, for which the Ui on provided advice, instructions,
recruiting naterials, and the canpai gn |iterature whi ch Gonez
distributed to all voters at the election site during the balloting.
Gonfirmng the appearance that Gonez was acting on behal f of the Unhion
was the statenent by Unhion agent Bobby de la Quz at the pre-el ection
conference, indicating that Gnez was one of those present who spoke
for the Lthion. Gonmez's own testinony indicates that he al so regarded

hi nsel f as speaking for the Uhion (ALCD p. 11), although his own
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viewof hisroleis not critical to a finding of agency.

Approxi natel y 40 enpl oyees attended the pre-el ection
conference; nany, if not all, of themwere present when de la Quz
I ndi cated that Gonez was one of those who spoke for the Lhion. Uhder such
circunstances, it was clearly reasonabl e for the enpl oyees to believe that
Gonez was acting for the Uhion. Accordingly, the subsequent el ectioneering
conduct of Gonez at the polling place is attributable to the Lhion. Were
pol | -site electioneering is attributable to the Lhion, a stricter standard
of conduct is applied than where the el ectioneering is carried on by an
enpl oyee activist or other third party acting on his/her ow behal f.

(NLRB v. Georgetown Dress Corp. (1976) 537 F.2d 1239 [92 LRRM 3282].) The

nore i ndul gent standard of el ection conduct applied by the nmajority has
essentially mnimzed the probabl e effect of Gonez's el ecti oneering on the
enpl oyees' expression of whether they wanted to be represented by a union.
Apart fromthe factual issue, | disagree wth the standard
enpl oyed by the najority for review ng i nproper electioneering at the
polling site. Instead, | favor the standard of revi ew expl ai ned by the
N_LRB in Boston Insul ated Wre and Cabl e Conpany (1982) 259 NLRB No. 149
[109 LRRVI 1081] which is set out bel ow Menber WVl die woul d establish a

standard for review ng objectionabl e el ecti on conduct based on the Aaron

Brot hers v decision inwichaUS QGourt of Appeals indicated that an

el ection should be set aside only where there is "coercive

Z/I\LFEB v. Aaron Brothers Gorp. (9th dr. 1977) 563 F.2d 409 [96 LRRV
3261] .
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di sruptive conduct or other action [which] is so aggravated that a free
expressi on of choice of representative is inpossible."

This woul d be an undesirabl e general rule for us to adopt, in
ny view, and one which is not properly applied in the present case.

Hrst, the Aaron Brothers holding is distinguishable onits facts. That

case involved allegations of intermttent shouting in an assenbly area
whi ch was outside the roomdesignated as the voting area. Mreover, there
was no finding that el ectioneering or disruptive conduct occurred wthin a
prohibited area. Additionally, the court noted that the evidentiary
record was devoi d of any show ng of union participation in the disruptive
conduct. Fnally, the union won the balloting by a convincing nargin: 14
to 1.

It appears that the NLRB itsel f has not applied

Aaron Brothers as an al | -enconpassi ng standard for reviewng all

obj ecti onabl e el ection conduct, particularly where poll-site

el ectioneering has occurred. In a recent case involving el ectioneering,
the national Board indicated that a variety of factors continue to inform
its determnation of whether an election sufficiently interfered wth

enpl oyee free choice as to warrant setting aside the election. It

expl ai ned:

Wen faced wth evidence of inpermssible
el ectioneering, the Board determnes whet her the conduct,
under the circunstances, 'is sufficient to warrant an
inference that it interfered wth the free choi ce of the
voters.' This determnation involves a nunber of
factors. The Board considers not only whet her the conduct
occurred wthin or near the polling place, but al so the
extent and nature of the alleged el ectioneering, and
whether it is conducted by a party to the el ection or by
enpl oyees. The Board has al so
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relied on whether the el ectioneering is conducted

wthin a 'designated 'no el ectioneering area or

contrary to the instructions of the Board agent. '

(dtations omtted.)

(lzgsg on Insul ated Wre and CGabl e Gonpany, supra, 250 NLRB Nb.

In the case before us, the el ectioneering occurred wthin the
polling site and the "prohi bited" area, for the entire two-hour duration
of the election, reached the vast majority of voters, and was exhortatory
in nature. As such, the objectionabl e canpai gning gave the Union an
unf ai r advant age because the enpl oyer was deprived of an opportunity to
respond to the Lhion's inplied claam(in a flyer Gonez distributed to all
voters) that if P easant Valley enpl oyees were worki ng under a UFW
contract they al so coul d receive over nineteen dollars per hour. A so,
because | would find that Gonez was an agent of the Unhion at |east from
the time of the pre-election conference to the end of the el ection, that
factor should al so warrant setting aside the el ection.

G ven the extensiveness, timng, and situs of Gonez "s actions,
| would find that his el ectioneering clearly tended to affect and to
interfere wth the enpl oyees ' exercise of free choice in a fairly cl ose
el ection. The NLRB has strongly di sapproved of overt el ectioneering
wthin the polling area, where the electioneering is not isolated or
otherw se insubstantial. In Sar Expansion Industries (1968) 170 NLRB 364

[67 LRRM 1400], for exanple, the NLRB set aside an el ection where

el ecti oneering by a union agent near the polling place occurred
FITTETEEErrrd
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for 15 mnutes for a one-hour peri od.gl

| join ny colleagues in deploring the failure of Board agents
tofollowclear-cut ALRB el ection rules to protect the integrity of the
polling site. Qur credibility as an effective admnistrator of the ALRA
suffers as aresult. Mre significantly, perhaps, is that a tainted
el ection tends to exacerbate nutual tensions and suspicions of the
parties as they set about to negotiate a contract.
The NLRB | ong ago expl ai ned a basi c purpose of its rule
agai nst el ecti oneeri ng:
The Board' s rul e agai nst el ectioneering at or near
the polling place is designed to ensure an
at nosphere free frompressure or influence of any
sort at the time and pl ace where the enpl oyees
cast their ballots. (Spartan Aircraft (1955) 111
NLRB 1373, 1375 [35 LRRM 1679].)
Qur rule should strive to do no |less, especially in view of
our statutory nandate to conduct el ections only seven days after a
petitionis filed, which |eaves little tine for canpaigning. In the
present case, the el ectioneering by Gnez deprived the voters of the
opportunity for reflection and naking their ballot choices free from
interference, pressure or partisan influence. The failure of the Board
agents to prevent or pronptly termnate the el ectioneering in effect

endor sed and conpounded

2/I di sagree wth Menber Vel die's characterization of the Sar
Expansi on Decision as holding that the prinary reason for setting aside
the el ection was the persistent disregard by the union agent of the NLRB
agent's request to not el ectioneer near the polls. A least as
inportant, and warranting the inference that enpl oyee free choi ce was
interfered wth, was the extensive electioneering near the polls. (See
\2/\'élgl i)ans, Janus and Huhn, NLRB Regul ation of H ection Conduct (1974) p.
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the obj ectionabl e conduct. In ny view either of these circunstances
warrants setting aside the el ection. (Considered together, they
requi re such action.

Dat ed: Novenber 4, 1982

JGN P. MCARTHY, Menber

8 ALRB No. 82
26 .



CASE SUMARY

M easant Vall ey Veget abl e Co-op. 8 ALRB No. 82
(AW Gase No. 81-RG4-X
| HE DEA S ON

The | HE recommended that the Enpl oyer's objection all eging i nproper

el ectioneering by a UPWagent at the el ection site be sustai ned and the

el ection be set aside. The IHE found that a supporter of the UFWhad been
desi gnated an agent of the Uhion and had canpai gned for the Unhion by
distributing pro-U”Wpanphl ets to prospective voters as they waited in line to
vot e.

The | HE recommended that the Enpl oyer's second el ection obj ection all e?i ng
Board agent nisconduct invol ving conducting an on-site investigation o
grospect |dve voters and thereby creating confusion at the el ection site be
i sm ssed.

BOARD DEA S ON

The Board adopted the |HE s recommendat i on regardi ng Board agent m sconduct as an
objection to the el ection and di smssed that objection. The Board rejected the
findings of the IHE that Gonez was an agent of the Lhion. The Board rejected the
application of the Mle hemRiul e to the conduct of Gonez. The Board found t hat
the el ectioneering by Gnez, though it occurred wthin the polling site, did not
create a situation so coercive and disruptive, or so aggravated, that a free
expressi on of enpl oyee's choice wth respect to representati on was i npossi bl e.
The Board therefore rejected the | HE s recommendat 1 on regardi ng the el ection

obj ection all eging i nproper el ectioneering by a UFWsupporter or agent and
certified the results of the el ection.

CONAURRENCE

Acting Chai rman Perry concurred in the result, concluding that the only i nproper
conduct was the failure of the Board agents to pronptly halt the polling site

el ectioneering, but that the facts of this case warranted certification of the
el ection results.

D SSENT

Menber McCarthy dissented. He would affirmthe ALOs finding that Gonmez was an
agent of the Lhion. He would find that in viewof its extensive-ness, |last mnute
timng and exhortatory nature, Gonez' electioneering wthin the prohibited area
clearly tended to affect and interfere wth the enpl oyees' exercise of free choice
inafairly close election. He also regards the Board agents' failure to stop
Gonez el ectioneering as conpoundi ng t he obj ecti onabl eness of el ecti on conduct .

For these reasons, he woul d set aside the el ection.

* % *

This Case Summary is furnished for infornation only and is not an
official statenent of the case, or of the ALRB

* * *



STATE CGF CALI FGRN A
BEFCRE THE
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:
PLEASANT VALLEY VEGETABLE QO (P,
Enpl oyer, Case Nb. 81-RG4-X

and

WN TED FARM WIRKERS OF AMER CA
AFL-A Q

e/ e N e e N N N N N N N N N

Petiti oner

Robert P. Roy, Esqg., for the Enpl oyer
Chris A Shneider, Esqg., for the Petitioner
J. Kenneth Donnel ly, Esqg., for the General Gounsel's Gfice

Brian Tom Investigative Hearing Examner: This case was heard
before ne on August 11 and 12, 1981, in xnard, California.

O April 2, 1981, the Lhited FarmVeérkers of America, AFL-AQ
(hereinafter "UFW) filed a petition for certification for the
agricul tural enpl oyees of P easant Valley Vegetabl e Co-op.

Pursuant to the petition, an election was held wth the

followng results:

UwW 89
No Uhi on 37
Uhresol ved Chal | enged 68
Ball ots 194

h May 11, 1981, the regional director issued a report which



recormended that 45 chal | enged bal | ots be opened and counted and that 3 of
the chall enged bal | ots be sustained. As no exceptions were filed to this
report, this report becane final on July 24, 1981. O July 29, 1981, the

anended tally of ballots was i sssued whi ch showed the follow ng results:

UAW 100
No Unhi on 71
Lhr esol ved Chal | enged 20
Bal |l ots 191

The enployer filed a tinely objection petition pursuant to Labor Code
Section 1156.3(c). The Executive Secretary di smssed sone obj ections and
set the follow ng issues for hearing:

1. Wiether agents or supporters of the Unhited FarmWWrkers of
Amrerica, AFL-Q O (URW, engaged in inproper el ectioneering at the MK nnis
Ranch pol ling place while waiting in line to vote, and after voting, and if
so, whether such inproper el ectioneering affected the outcone of the
el ecti on.

2. Wiether Board agents engaged in msconduct by conducting an on-
site investigation of prospective voters wthin the polling area causi ng
del ay and confusi on and whi ch caused the Board agents to fail to properly
supervi se the MKi nnis Ranch pol ling area which al l owed a uni on agent or
supporter to engage in inproper electioneering wthin the polling area,
and, if so, whether such msconduct affected the outcone of the election.

Representatives of the enpl oyer and UFWwere present throughout the
entire proceeding and given full opportunity to participate in the hearing.

Kenneth Donnel |y, an attorney for the General Counsel appeared



for the limted purpose of protecting the confidential nature of any
Board records or procedures.

Bot h enpl oyer and the UPWfil ed post-hearing briefs. Uon the
entire record, including the denmeanor of the wtnesses and
consideration of the briefs, | nake the foll ow ng findings of fact and
concl usi on of |aw

JUR SO CT1 QN

The parties did not challenge the Board' s jurisdictioninthis natter.
Accordingly, | find the enployer is an agricultural enpl oyer wthin the
neani ng of Labor Gode Section 1140.4 (c), and the UFWis a | abor
organi zation wthin the neaning of Labor Code Section 1140. 4(f).

PRELI M NARY FACTS

The | ocation, physical surroundings and nechani cs of the el ection
establ i shed by the evidence are for the nost part uncontroverted. The
el ection took place at three separate | ocations. The alleged m sconduct
herei n invol ved only one |location, the MK nnis Ranch polling site. 130 to
150 of the 184 voters were scheduled to vote at this site. The tine
schedul ed for the election at MK nnis Ranch location was 10 a m to 12
noon. The MK nnis Ranch polling site was described as bei ng | ocat ed at
Rce and Surgis Robads. A dirt road sone 75 to 100 yards long off Surgis
Road |l ed up to a barn located on the MK nnis Ranch. In front of the barn,
three voting booths and two tables were set up. n either side of the dirt
road there were fields where sone of the workers who were to vote that day
were working. On part of the dirt road, sone workers had parked their

cars. Prospective voters



lined up in front of the tables and along the dirt road to receive their
ballots. They then proceeded to the voting booths to cast their ballots.
The record shows that the Board agents designated the polling site as
being the entire area bound by Surgis and R ce Roads including the dirt
road and that el ectioneering was not permtted wthin this area.

The Board sent eight to ten agents to supervise and oversee this
polling site. Uhion and Gonpany observers were general |y stationed in the
area in front of the voting booths throughout the election. During the
el ection, 68 of the 194 prospective voters were chal l enged. The
chal | enged voters were required to state to Board agents their nane
address, whether they worked for the enpl oyer and when. This infornation
was placed on a card. A diagramof the polling site is in exhibit as
Lhion's Exhibit I.

O the election day, an enpl oyee naned A derberto Gonez (herei nafter
"Qnez"), al so known as "Pato," cane to the polling site at 10 am to
cast his ballot. In addition to voting, he al so brought al ong with him
sone | eafl ets, which stacked about 12 inches high. A copy of the |eafl et
was introduced into evidence as Conpany's Exhibits 10 and 11 and consi sts
of two pages attached together. The first page is a blue card in the
formof a sanple ballot. O the front side of the card in large, letters
appear the words "Vote S0" in Spanish; immediately bel ow appears an eagl e
wth an "X' in an adj oi ning box. The words "Unhited Farm Vrkers of
Anrerica, AFL-AQ O appear further belowin English and Spanish. n the

reverse side of the card, there are



instructions in Spanish on howto cast a ballot. These instructions read,
inpart, "Arst mark an "X' where the eagle is underneath the Lhited Farm
Wrkers of Anerica, UFW" The second page of the | eafl et (Conpany' s Exhibit
10) reads, in part, as follows: "Attention workers of Pl easant Valley. The
salaries of the UFWUhion." A photocopy of a check stub of an enpl oyee of
Sun Harvest, Inc., is areproduced. The follow ng statenent then appears:
"This check stub is fromthe salary of a worker of Sun Harvest. He earned
$569.04 in less than thirty hours of work or $19.13 per hour." Unhderneath

that statenment, four categories of workers wth their salaries are set forth

as foll owns:
R ght Now 15 July, 1981
Caul i fl ower cutter and
cel ery transpl anter $5. 65 per hour $6. 20 per hour
Tractor driver $6. 70 per hour $7. 10 per hour
Lettuce 79¢ per box 82¢ per box
pl us 25¢ per hour pl us 50¢ per hour
(cost of living) (cost of living)
Gl ery $1.13 1/ 2 per box $1.18 1/ 2 per
25¢ per hour 50¢ per hour
(cost of living) (cost of living)

Then the followng statenent: "These other sal aries which are
earned by the workers of the Sun Harvest Conpany who have a contract
signed with the FarmVWrkers Uhion. These sal aries and i ncreases are
guar anteed by a signed contract. How nuch do you nake w thout a Uhi on?"
Then in large letters, "Vote UFW"

On the day before the el ection, Gonez picked up this stack of leaflets
fromthe UFWoffice in xnard, where they had been prepared for him Gnez
testified that between 10 am and 12 p.m, he distributed copies of this

leaflet to alnost all the workers



waiting inline to vote at the voting site. Wile they were in line, Giraez
engaged i n conversations wth sone of the prospective voters urging themto
vote for the UFW

| NO DENT | \VOLM NG
ALDERBERTO GOMEZ ( CRIECTI ON 1)

A Agency |ssue
H ndi ngs of Fact

The enpl oyer contends that Gonez was an agent of the UFW The UFW on
the other hand, clains that while Gonez was a |l ongti ne union activist, he was
not an agent. The conduct of a non-party is accorded | ess wei ght than that
of a party in determning whether an el ection should be set aside. Takara
International, Inc., 3 ALRB No. 24 (1977), Kawano Farns, Inc., 3 ALRB Nb. 25
(1977), C Mndavi and Sons, 3 ALRB No. 65 (1977). Accordingly, it is

necessary at the outset to nake a determnation regarding Gnez's stat us.
Both parties agree that Gonez was a WFWsupporter of |ong standi ng.
Gonez becane a UFWnenber in 1973, and while he was not al ways a dues
payi ng nenber, it is clear fromthe record that he renai ned a very active
supporter of the UFAWfrom 1973 to the present. In 1975, Gonez
distributed UPWaut hori zati on cards to co-workers at H easant Valley
Vegetable (-op. In August of that sane year, Gonez was sel ected by his
co-workers to attend the annual URWconvention. Gonez nentions that he
has always had an. interest in seeing that farmworkers becone organi zed.
Gonez, however, has never been a paid staff nenber of the UFW
Afewnonths prior to the election at P easant Valley, Gonez

appr oached Jose Manuel Rodriguez, (hereinafter "Rodriguez"), the



chief organi zer for the UFWin their xnard office. Rodriguez advi sed Gnez
that the UFWwas too busy at that tine to organi ze the P easant Val |l ey
workers, but if Gomez and his co-workers woul d organi ze thensel ves and
secure the necessary signed authorization cards, the UFWwoul d then assi st
themat the election. Wth these assurances, Gonez, wth sone assi stance
fromother workers, set out to distribute and col | ect authorization cards
fromtheir fellow enpl oyees. Gonez acknow edged that he was the person
prinarily responsi bl e for securing the signed authorization cards for the
UFW It is undisputed that Gonez was the nost active person in the

organi zational canpaign at Pl easant Valley. As the UFWstated in its post-
hearing brief, "Gonez becane the central figure in the el ecti on canpai gn at
t he conpany. "

During the tine Gonez was col |l ecting the authorization cards, he had a
nunber of neetings wth Rodriguez. Gonez, at these neetings, woul d di scuss
wth Rodriguez the forthcomng canpaign at Pleasant Valley. A these
neetings, Rodriguez al so supplied Gonez wth additional authorization cards.
Gonez subsequent|ly picked up a Petition for Certification froman ALRB
office, and Rodriguez conpleted it and filed it for the ULFW

Prior to the el ection, Gonez attended a pre-el ecti on conference call ed
by the ALRB. A this neeting, Gonez was seated at a table along wth
Rodri guez, Bobby De La Quz, (hereinafter "De La Quz"), identified as "the
director of the LFW" Art Mendoza, whose position is unidentified in the
record; and Jose Tinajera, a co-worker of Gnez. A so in attendance were
nanagenent representatives and approxi natel y 40 enpl oyees from P easant

Valley. De La Quz, prior



to the opening of the neeting, stated to those present that everyone of the
five persons seated at the table woul d represent the union.

Sone tine before the el ection, Gonez requested that the UFWoffice in
xnard prepare for himthe | eafl et described earlier. The UFPWdid so, and
then advi sed Gonez that the |eafl ets were avail abl e on the day before the
el ection. Gonez picked up these leaflets at the UFWoffice and hel d them
until he distributed themat the el ection the fol |l ow ng norni ng.

Anal ysi s and (oncl usi ons of Law

Both the ALRB and the NLRB have consi dered the agency i ssue
as it applies to union nenbers, not enpl oyed by the uni on, but working
onits behalf in an el ection canpai gn.

The NLRB has approached the agency i ssue on a case by case basi s,
scrutinizing the actual rol es played by the various parties in determning
whet her or not an agency rel ationshi p has been established. Thus, the nere
fact that an enpl oyer is found to be a nenber of an in-plant organi zi ng
coomttee is insufficient to establish an agency rel ationship. Tunica

Manuf acturing Go., Inc., 182 NLRB No. |11 (1970).

In Tennessee A astics, Inc., 215 NLRB No. 52 (1974), the Board hel d that

though the in-plant organizing commttee nenbers actively supported the union
canpai gn, they were not union agents because, the union was represented at that
pl ant by uni on staff representati ves.

Under ot her circunstances, the Board has found an agency rel ati onshi p
to have been established. In Local 340, Internati onal Brotherhood of

(perative Potters, AFL-A Q (Maconb Pottery Conpany)




175 NLRB 756, an enpl oyee of the conpany was found to be a union agent where
he initiated contact wth the union, received authorization cards along wth
instructions fromthe union, and was the prine contact between the uni on and
the enpl oyees. In International Véodworkers of Averica, AFL-AQ O (Central

Veneer Inc.) 131 NLRB 189 (1961), the Board concl uded that a person, not an

enpl oyee, was an agent when the union provided authorization cards for a
canpai gn and accepted the results of his efforts by filing a petition based
upon the signed cards he secur ed.

The Board st at ed:

"I'n these circunstances we concl ude that when Respondent,
acting through Gernman, (a union representative), accepted
his offer, instructed himin the procedures to be

foll owed, procured the cards for him and accepted the
fruits of his efforts by filing a petition based on the
signed cards he secured, it made himits agent for the
purpose of organizing Central's enpl oyees. It is
inmmaterial that Gernan did not "instruct” Sringer that
he was to organize Central's enpl oyees, as Gernan nust
have known that such was Sringer's sol e purpose in
securing the authorization cards. V¢ find, accordingly,
that Respondent was responsible for Sringer's conduct in
furtherance of that organization' s purpose, whether or
not that specific conduct was authorized or ratified. "

In NLRB v. Georgetown Dress Qorp., 537 F 2 1239, 92 LRRM 3282

(1976), the court reversed the decision of the Board that enpl oyees in
an in-plant organi zing conmttee were not agents of the union. The
facts in Georgetown disclosed that union organi zers assi sted enpl oyees
in formng an organi zing coomttee and gave themadvi ce on how to
conduct the ensuing canpaign. The conmttee nenbers were the union's
only in-plant contact wth the workers. The court held that under the

doctrine of apparent



authority, the union was held liable for the acts and conduct of the
commttee nenbers.

The ALRB considered the agency question in Takara International, Inc.,

3 AARB No. 24 (1977) and foll ow ng NLRB precedent concl uded that an agency
rel ati onshi p cannot be found when it is based solely on nenbership in an in-
pl ant organizing comttee. See also Kawano Farm Inc., 3 ALRB Nb. 25
(1977).

In Tepusquet M neyards, 4 ALRB No. 102 (1978), the enpl oyer therein

argued that an agency rel ati onshi p was establ i shed between the union and an
enpl oyee who was an acti ve uni on supporter and who distributed and col | ect ed
aut hori zation cards on behal f of the union. The Board distingui shed the

situation in Tepuesquet fromthe facts in VWodworkers, supra, on the ground

that the person found by the NLRB to be an agent in the latter case was not
an enpl oyee of the conpany he sought to organi ze and that in the Tepusquet
case the all eged uni on agent was an enpl oyee. The Board went on to hol d that
an agency had not been establ i shed.

In San Dego Nursery ., Inc., 5 ALRB No. 43, enpl oyees, on their

own initiative, forned an organi zing coomttee, sought and recei ved
advi ce fromthe UFW solicited authorization cards, all wth mninal
assi stance fromunion officials. In holding that no agency was for ned,
the Board said that, "Here, no UFWofficial or organi zer nade any
statenents or engaged in any conduct which would indicate to the
enpl oyer' s enpl oyees that nenbers of the organi zing coomttee were acting
as agents of the union."

The fact situationin San Dego is very simlar to the one in the

instant case. As in San Dego Nursery, the inpetus for
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organi zi ng cane fromenpl oyees wthin the conpany sought to be organi zed.
Smlarly, the UFWstates that they were too busy to be of nuch assi stance
to the enpl oyees, but if they would distribute and col |l ect the

aut hori zation cards, the UPWwoul d file a petition for an el ecti on.

Uhli ke the San Diego Nursery (. case, however, in the instant case we do

find a statenent indicating that the subject party was an agent of the
union. De La Quz, the director of the URW stated at the pre-el ection
conf erence attended by nanagenent personnel and 40 enpl oyees that, anong
others, Gomez was a representative of the union. Whder the doctrine of
apparent authority such a statenent is sufficient to establish an agency
relationship. This statenent by De La Quz can only be taken as an
acknow edgenent of Gonez's status as a representative of the union. At
the least, it would |l ead others to so believe. It is noteworthy that the
union in its post-hearing brief offers no explanation for this statenent
by De La Quz.

In a recent ALRB case where the Board did not find agency, the Board
nonet hel ess went on to state that, "Therefore, when applying the principle
of apparent authority, we wll consider whether any act or omssion of any
princi pal, however subtle, has given the enpl oyees reasonabl e cause to
bel i eve an agency rel ationship exists." S A Grrard Farmng Gorp., 6

ALRB Nb. 49.

Fnally, it appears that Gonez hi nsel f thought that he was an agent.
At the hearing, Gonmez was asked the fol |l ow ng question by the enpl oyer's
attorney: "It is true, isit not, that you were present there (at the

pre-el ection conference) at a tabl e al ong
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w th Jose Manuel Rodriguez, Bobby De La Qruz, Art Mendoza and Jose Tinaj era
at the table representing the union side?" nez answered in the
affirmative. Accordingly, | find that Gonez was an agent of the UFWfor
the purpose of distributing and collecting signed aut horization cards,
distributing canpaign literature and el ecti oneeri ng.
B. Hectioneering at Polling Ste

H ndi ngs of Fact

Havi ng found that Gonez was an agent for URWfor the purpose of the
el ectioneering,I| now nove on to the question of the nature of his
conduct at the polling site.

The leaflet distributed by Gnez was earlier described. Gnez
testified that he had a foot high stack of these |eaflets which he brought
wWth himto the polling site. Between 10 and 12 p.m, he passed out
alnost all of themto his fellowworkers at the polling site. Gonez
further testified that he hinself voted at about the mdway point in the
el ection and remained at the polling site talking to other prospective
voters. Gonez acknow edged that during this period, he spoke to a nunber
of his co-workers urging themto vote for the UFW (onez admts he was
distributing | eafl ets somewhere where the prospective voters stood in |ine.

Lazaro Hernandez, (herei nafter "Hernandez"), a conpany observer at
the election, testified that he saw Gonez handing out flyers after the
el ection started to voters while they were waitinginline to vote. He
al so saw Gonez tal king to a nunber of voters, but he did not hear what was

bei ng said. Hernandez
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testified that he reported the fact that Gonez was distributing leafl ets to
Maurici o Nuno, (hereinafter "Nuno"), who told himthat, "This did not have
anything to dowth it and its fine." Bartol o Zaval a, another conpany
observer, testified he al so saw Gonez mngl i ng anong the prospective voters
handi ng out |eafl ets. He saw Gonez as close as 10 feet fromthe voting
booths distributing | eafl ets.

Nuno was called as a wtness, and he testified that he was worki ng as
a board agent at the election on Surgis Rbad. He recalls seeing Gnez at
the election, prior to the tine Gonez voted, but did not see himafter he
voted. Nuno did not see Gnez passing out |eaflets, nor does he renenber
havi ng a conversation w th any conpany observer about Gonez passing out
| eafl ets. He recalls that alnost all the voters had the leaflets in their
possessi on while they were waiting in line. He observed Gnez tal king to
voters but was unable to hear what was said.

Baltazar Martinez, (hereinafter "Martinez"), testified that he was
present at the MK nnis Ranch el ection site on the day in question. He
observed Gonez speaking to a fewindividuals while they waited inline. He
did not see Gonez passing out any leaflets, He recalls that a conpany
observer objected to himthat Gnez was speaking to other workers. Wen
Martinez went to talk to Gomez about this, Gomez responded that he wanted
soneone to explain the voting procedure to the crewthat just arrived.
Martinez asked Nuno to explain the voting procedure to the crewin
guesti on.

VWyne Smth, the regional director of the ALRB knard of fi ce,

testified that he was present for part of the election at MK nnis
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Ranch. He testified that he instructed the Board agents to chal | enge the
workers froma certain crew of workers. He did this becuase the |ist that
the enpl oyer turned in on that crew was inadequate. Wiile he was there,
Syl via Lopez, another Board agent, pointed out to himthat an unidentified
wor ker was passing out leaflets. He instructed her to take the leafl ets
away fromthat worker, which she did.

Syliva Lopez testified, and she recalls that she was at the el ecti on and
observed a worker handing out |eaflets near the voting tables. She took the
leafl ets away fromthat worker. She testified that she knows a person naned
"Pato" and that the person she took the |eafl ets fromwas not "Pato," but she
was ot herw se unable to identify that person.

In addition to testinony regardi ng Gonez, evidence was al so
i ntroduced on the issue of who rel eased the three crews to the
pol ling site, which nay have caused a "nassing" of the workers.

The parties agree that at the pre-conference neeting, it was

deci ded that the crews would be rel eased at different tines to
avoid any confusion at the polling site. Nuno testified regarding
how t he workers woul d be transported to the area. Sone of the
workers were in the adjacent field and, therefore, could wal k; sone
drove their own cars, others nay have been bused.

John P. Frees, the general nanager of M easant Valley \Vegetabl e Co-
op, was called as a wtness, and he testified that Bob Coul tas, one of
respondent' s supervisors, was responsi ble for the rel ease of the crews,

t hough he had no personal know edge as to whether Goultas in fact

rel eased t hem
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Fromthe testinony of the above wtnesses, | find that Gonez was
present in the voting site, that area designated as quarantined, fromthe
begi nning until the end of the el ection, a period of two hours. During that
tine, he engaged in conversations wth a nunber of enpl oyees waiting to
vote, urging themto vote for the UFWor the "eagle.” He voted at the
madway point of the election. A so during that tine, he distributed al nost
all the leaflets to workers who were waiting to vote. | find that these
leaf | ets were canpaign literature. | further find that Gonez circul at ed
anong different locations at the polling site, starting at the entrance to
the dirt road and going as close as 10 feet to the voting booth while
distributing the leaflets. | credit the testinony of Hernandez when he
testified that he observed Gonez passing out leaflets and reported this
fact to Nuno, inasnuch as this is corroborated in part by Gomez hinsel f who
admtted that he passed out the | eaflets.

Anal ysi s and (oncl usi ons of Law

The enpl oyer argues that under the circunstances of this case, the

rule in MIchem Inc., (1969) 170 NLRB 362 shoul d apply. Uder MI chem

the NNRBw | set aside an el ection where a party engages i n sustai ned
conversation wth prospective voters, wthout inquiring into the nature of
the conversation. The ALRB has not yet adopted the MIchemrule. Superior

Farmng Gonpany, 3 ALRB No. 35; Sakata Ranches, 5 ALRB No. 56.

1. Gnmez, Hernandez and Zaval a al | disagreed as to where Gonmez was when he
was distributing leaflets. They all agreed, however, that it was
wthin the polling site, while wrkers were standing inline waiting to
vot e.
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In Superior Farmng Conpany, supra, the Board was urged by the

enpl oyer to adopt the MIehemrul e and overturn an el ection where the

evi dence showed that URWorgani zers were wthin a polling site during an
el ection and tal ked with sone prospective voters. The Board contrasted the
industrial setting under which the MIchemrul e devel oped with the

agricultural setting at Superior Farmng Gonpany.

The Board pointed out that the workers at Superior Farmng Gonpany

did not walk a short distance to a polling place; rather, they were brought
there by buses fromdifferent | ocations on a 20,000 acre ranch. The voters
were required towait inline outside in the heat and those that voted had
toremain there for buses to take themfromthe polling site. The Board
concl uded that the MIchem"per se" rule was not applicable to the setting
t herei n.
The Board went on to hold that: "Absent a show ng that any

conversations that union organi zers mght have had w th prospective voters
affected the outcone of this election, we are reluctant to set aside the

el ection.” Under the MIchemrule, no show ng of the effect the
conversations had woul d be required. Thus, in the Mlchemcase itself, the
record disclosed that the union agents conversation wth the prospective
voters concerned, "the weather and |ike topics," yet the el ection was set
asi de.

In the instant case, the circunstances were very simlar to the
Superior Farmng Conpany setting. The workers for H easant Valley Go-op
worked for three separate | abor contractors, all at different |ocations.

Sone wal ked to the polling site, others
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were transported by car or bus. The voters herein were also required to
stand in line for an extended period. der the circunstances, | find
the MIchemrul e should not apply. Having rejected the M| chem"per se"
rule as not applicable to this case, | nust now examne Gnez' s conduct
and the canpai gn naterials thensel ves to determne what effect, if any,
they had on prospective voters.

As Gonez admtted, he renmained at the polling site for the entire
tinme the voting was taking place. Not only did he verbally urge voters
to vote for the UFW he also distributed -canpaign literature with the
sane aamin mnd. The |leaflets were not nerely remnders to the voters
to exercise their right to vote, rather they were exhortatory nessages
urgi ng the prospective voters specifically to vote for the UFW As far
as the salary infornation contained in the | eafl et is concerned, the high
hourly wage of $19.13 per hour clained for the enpl oyees at Sun Harvest
who wor ked under a union contract appears to be designed for naxi num
i npact upon the voters' mnds.

In the Sar Expansion Industries Gorp., 170 NLRB 364 (1968), an

enpl oyee, found to be an agent of the union for the limted purpose of

el ectioneering and distributing canpaign literature, renai ned outside the
polling site near its entrance for a large part of the tine the polls
were open. During that period, the, enpl oyee tal ked to a nunber of
prospective voters. Several wtnesses heard hi msay, "Mke sure you vote
right" and "Do the right thing." e wtness observed the enpl oyee speak

to the voters, pat sone on the back and by gestures, describe the ball ot
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and point to the | eft-hand corner where the union he favored was | ocat ed.
The enpl oyee agent was asked to | eave the area on three separate
occasi ons, which he did, but each tine he returned and engaged in siml ar
conduct .

In holding that the el ectioneering was sufficiently objectionable to
warrant a second el ection, the Board concl uded as fol | ows:

"As was stated in daussen Baking Conpany, 134 NLRB
111, 49 LRRM1092, it is the province of the Board
to safeguard its el ections fromconduct which
inhibits the free choice of the voters, and the
Board is especially zeal ous in preventing intrusions
upon the actual conduct of its election. In
furtherance of this responsibility, the Board
prohibits el ectioneering at or near the polls.

Inthe instant case, S ngleton, acting on behal f of the
| BES, was engaged in el ectioneering activities in close
proximty to the polls during a substantial part of the
voting period, notw thstanding the Board Agent's
instructions, on three separate occasions, that he | eave
the area and the adnonition that he coul d not

el ectioneer wthin 50 feet of the polls. V¢ view such
conduct by one acting as an agent for a party as a
serious breach of our rule against electioneering at or
near the polls, and, in the circunstances, sufficient to
warrant the inference that it interfered wth the free
choi ce of the voters. Accordingly, we shall set aside
the election and direct that a new el ecti on be

conduct ed. "

In the instant case, the el ectioneering took place wthin the
polling site rather than close to the polling site, rendering the conduct
all the nore serious. It is true that Gonez did not receive a warning
fromthe Board agents present regarding his activities; however, that fact
isnot crucial, as it is the objectionabl e conduct itself which |eads to
the conclusion that the free choice of the voters was interfered wth.

Perez Packing,Inc., 2 ALRB No. 13.
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In addition, given the fact that the el ection results were close, | find
that Gonez's conduct affected the outcone of the el ection.

BOARD AGENT M SCONDUCT
QN SI TE | NVESTI GATI ON (GBJECTI ON 2)

F ndi ngs of Fact
Anal ysi s and Goncl usi on

The second obj ecti on we need to address concerns an alleged on-site
i nvestigation conducted by Board agents which resulted i n confusion and
thus permtted el ecti oneering by an agent or agents of the UFW

The record is quite clear that no investigation took place. Wit is
clear is that in the course of the election, the Regional Drector of the
| ocal ALRB office chall enged the voters froma certai n crew because of sone
uncertainty regarding their status. The chal |l enge procedure utilized by the
Regional Drector is specifically authorized by 8 Gal. Admn. Gode Section
20355. So far as the record shows, the only reason why chal | enges were
necessary was because the enpl oyer has not provided the Board agents wth a
proper list for the crewin question. The enpl oyer cannot seek to upset an
el ection citing as grounds, his ow conduct. 8 CGal. Admn. (ode Section
20365(d). The nere re-labeling of chall enges as an on-site investigation
is insufficient ground to support a finding of msconduct on the part of
Board agents.

Quite clearly, the chall enges sl owed down the election. However, as the
record reflects, the sl owness of the election was al so caused by the fact
that all the crews were released wthin a short span of tine, as the

enpl oyer acknow edges in his post-
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hearing brief. nhce again, the evidence seens to suggest that the enpl oyer
was at fault. As the General Manager for the enpl oyer testified, one of
the enpl oyer's supervisors was responsi bl e for rel easing the crews, and
while the General Manager did not in fact wtness the actual rel ease of the
crews, he acknow edged the responsibility for the rel ease was on the
enpl oyer and not the union or Board agents. As the enpl oyees arrived
wthin a short tine of each other, it is a reasonable inference that the
enpl oyer tined their release in such a nanner as to cause themto arrive at
the polling site at about the sane tine.

The enpl oyer argues that the second objection invol ves two separate
"aspects" . . . "The second aspect of this objection involves inproper conduct
by Board agents in allowng a UFWagent to actively electioneer wthin the
polling site for a two-hour period."

It is true that sone of the testinony entered into at the hearing
bears on this the issue as franed by the enpl oyer in his post-hearing
brief. However, this is not the objection set for hearing by the Executive
Secretary. The issue set for hearing clearly alleges the msconduct of the
ALRB agents as one in which they conducted an on-site investigation.

In fact, the enployer's first objection in his petition to set aside
the el ection characterizes the msconduct of the Board agent as permtting
a known union agent to canpaign wthin the .. polling area. However, the
Executive Secretary changed that objection into the one whi ch was
eventual |y set for hearing. Under the regul ations, the hearing is strictly
limted to the issues set forth in the Executive Secretary's Notice of

Heari ng.
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8 Gal. Admn. Code Section 20365 (g). The enpl oyer, in apparent
recognition that this issue was not franed in a way i n whi ch he woul d
prefer, requests in his post-hearing brief that | consider a
"clarification" he nade as part of his opening statenent at the hearing,
"a formal nmotion for clarifiction" of the issue. This clarification was
not offered as a notion to anend at the hearing nor did any of the
parties, including nyself, soregard it. It would be a denial of due
process to grant his "notion for clarification" at this tine, and said
notion is accordingly denied.

If the enpl oyer disagreed with the issues set forth in the Executive
Secretary's Notice of Hearing, his appropriate renedy was to petition for
review by the Board pursuant to 8 Gal. Admn. Code Section 20393.

Having found that the Board agent did not engage in an on-site
I nvestigation of prospective voters, | find no Board agent m sconduct.

RECOMMENDATI ON

Based on the findings of fact, anal ysis and concl usion herein, |
recormend that enpl oyer's objection 1 be sustai ned, and the el ection be
set aside and that enpl oyer's objection 2 be di sm ssed.

DATED  Decenber 3, 1981
Respectful |y submtted,

BR AN TQM
I nvestigative Heari ng Exam ner
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