Salinas, California

STATE G CALIFCRN A
AGR OLLTURAL LABCR RELATI ONS BOARD
BRUCE CHIRH I NC,
Respondent , Case No. 81-C&35-EC
and
MARGAR TA SANCHEZ, 8 ALRB N 81

Charging Party.

CEA S ON AND (RDER
h March 30, 1982, Admnistrative Law dficer (ALO Thomas Sobel

I ssued the attached Decision in this proceeding, recommendi ng that the
conpl aint be dismssed. Thereafter, General (ounsel tinely filed exceptions
and a supporting brief arguing that the ALOs conclusions that Margarita
Sanchez was not discrimnatorily discharged in Novenber 1980 or
discrimnatorily laid off in Decenber 1981y were contrary to the evidence.
Pursuant to the provisions of Galifornia Labor Code section 1146,
the Agricultural Labor Relations Board (Board) has delegated its authority in
this matter to a three-nenber panel.
The Board has considered the record and the ALOs Decision in
light of the exceptions and briefs and has decided to affirmthe ALOs
rulings, findings, and concl usi ons.

HETTHETTTETTTT

yl n his Decision, the ALOerroneously refers to Sanchez’ |ayoff date
as Novenber 1981. The correct date of her l|ayoff is Decenber 1981.



GROER

Pursuant to section 1160.3 of the Agricultural Labor Relations Act,
the Agricultural Labor Relations Board hereby orders that the conpl aint herein
be, and it hereby is, dismssed inits entirety.

Dated: Novenber 3, 1982
JGN P. MCARTHY, Menber

ALFRED H SONG  Menber

JEROME R WALD E Menber

8 ALRB NO 81



CASE SUMARY

Bruce Church, Inc. 8 ALRB N\b. 81
(Margarita Sanchez) Case No. 81-CE= 35-EC
AODEQS N

The ALO concl uded that Respondent had not viol ated Labor Gode section
1153(c) or (a) by discharging enpl oyee Margarita Sanchez in Novenber 1980 or
by issuing Sanchez a | ayoff notice in Decenber 1981. The ALO found t hat

al t hough Sanchez engaged in union activity, General Counsel did not show a
causal connection between the activity and her termnation or |ayoff, and
thus failed to establish a prina facie case.

BOARD DEA S ON

The Board affirned the rulings, findings, and concl usions of the
ALQ and dismssed the conpl ai nt.

This Case Summary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB

* * *
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THOMAS S(BHL., Administrative Law Gficer: This case was heard by
ne on February 10, 11, and 12, 1981 at H Centro, Galifornia. It involves two
allegations of discrimnation agai nst enpl oyee Margarita Sanchez, one in
Novenber of 1980 -when she was di scharged; the other, approxinately one year
later, in Novenber of 1981, when she was briefly "laid off."y The Novenber
1980 incident was the subject of a charge filed March 13, 1981. A conpl ai nt
was issued on August 6, 1981, alleging Respondent viol ated sections 1153(c)
and (a) in discharging Margarita Sanchez. Respondent tinely filed an answer
denying that it violated the Act in any nanner. The Novenber 1981 i nci dent
was the subject of oral amendnent to the conpl aint which, pursuant to 2
Galifornia Admnistrative Code section 20222, was reduced to witing and filed
on February 22, 1981.

According to General Qounsel's theory, the actions taken agai nst
Margarita Sanchez in this case had their origin in a strike agai nst
Respondent begun in February 1979, and in which Margarita Sanchez was an
active participant. It is General Counsel's theory that the treatnent of
Margarita Sanchez to be detail ed bel ow can best be seen as part of a larger
design to retaliate against reinstated strikers. According to this theory,
Respondent' s retal iatory design continued after the strike, through
successi ve periods of Sa. Sanchez' re-enpl oynent with the conpany, and was
further- invigorated by her testinony in an unfair |abor practice hearing in

Mar ch

1. General (ounsel's anendnent actual ly al |l eges that Respondent
violated the Act by "issuing" a layoff notice to Margarita Sanchez, rather
than by actually laying her off. As wll be discussed bel o, Respondent
rescinded the | ayoff action.
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of 1981. Respondent denies the exi stence of any such schene, as well as

any acts of discrimnation specifically directed at Margarita Sanchez.

For evi dence bearing on the existence of such pattern or schene,

and as background for ny consideration of the case, the parties stipul ated

to incorporating into the record of this hearing the follow ng portions of

an earlier hearing involving the sane Respondent, In the Matter of Bruce

Church, Case Nbs. 79-CE87-SAL, et seq. 2 :

Testi nony of

Vol une/ Page

Ranon Robl edo
Mari a Ranos
Gabi no nchas
Ranona Torres
Maria Torres
Hector O az

Jose Bravo Herrera
Cesario Cabrera
Pedro Vasquez
Franci sco Garci a
Patricio Garci a
Fobert Shul er

At the hearing all

X11:57-78 and XL: 95-129
X X 1-62

XM : 39-40, 48-51

parties were given full opportunity to

participate. Respondent Bruce Church and the General ounsel both filed

post-hearing briefs in support of their respective positions.

Based upon the entire record,

W tnesses, | nake the fol | ow ng:

including ny observation of the

2. Exhibits introduced into evidence during examnation of the
listed wtnesses were al so stipulated into the record of this case.



FINDNGS GF FACT

It is admtted that Respondent is an agricultural enpl oy under the
Act; | find that Charging Party is an agricultural enpl oyee. For background,
purposes, | shall sumarize the evidence presented at the earlier hearing
which principally concerns the alleged discrimnatory treatnent of a nunber
of reinstated strikers, and includes testinony by a former foreman that he
was ordered "to get" the strikers.

Maria Ranos went out on strike in February of 1979; in March she
returned to work in Parker, Arizona. Assigned to Jose Bravo's crew, she
testified that she was "harassed" there and that Bravo told her this was on
the orders of Raraon Robl edo, the harvest crew coordinator. After she was
transferred to Hector O az’ nachine crew, she participated in a work stoppage
in January or February 1980 when workers in her division felt that they had
not been given a good field to pick. According to Maria Ranos, she and
anot her worman naned Angel i ca confront ed Ranon Robl edo about the bad fiel d.

Maria Ranos further testified that, after her conversation wth
Robl edo, she overheard Robledo tell D az to fire her because she was a
striker and a Chavista. According to her, she overheard the two nen tal ki ng
whi | e she was in one of the bathroons at the back of a bus. She al so
testified that |later, when Pedro Vasquez substituted for Hector D az,
Vasquez, too, told her that Robl edo had ordered hi mto give her warnings so
he could fire her. In fact, Sa Ranos received only one warning during the
tine the forenen were supposedly instructed to build a case agai nst her --
and the warni ng she recei ved was an autonati c one for mssing work on a

Sat ur day.



In Cctober 1980, Maria Ranos took a | eave fromwork in order to
rest, expecting to re-join the harvest in Yuna. Wien the harvest began in
Novenber of 1980, she went to Ranon Robledo to obtain work. Robledo told
her to wait for a letter which she never received. She went to see him
again and he told her she had been term nat ed.

Gabi no nchas is Mria Ranos’ husband. He, too, went on strike
in February 1979, returning to work in March wth his wfe. I n Novenber
1979, he went to Yuma wth Hector Daz' crew He worked in Yuna until
January 1980 when he becane ill. According to &. (onchas, Hector D az
gave hima witten | eave of absence for 15 days and, when he was still too
ill towork, he received a witten extension for 15 days nore. Snce & .
Gonchas was too ill to personal ly seek the extension, the second | eave was
given to his wfe, Mawria Ranos. By the tine of the hearing, he had |ost his
copy of the witten extension. In any event, when the harvest returned to
Yuna in the next season, &. Conchas sought work from Robl edo who told him
he woul d not be rehired because he had not finished the harvest in Yuna.
S. (onchas obj ected that he had been given | eave.

Hector Daz also testified. No longer enpl oyed by Bruce Church,
D az was a Bruce Church forenan for three years. S. Daz testified that,
during the work stoppage, Ranon Robledo told him"to find a way to give
warnings or to fire" Mrria Ranmos. According to him this conversati on took
pl ace by the side of one of the machines. Later, in both Hiuron and
Sal i nas, Robl edo asked hi mhow nany warni ngs he had given Sa. Ranos; D az
tol d Robl edo that he had not given any because he did not feel that he

could. In Salinas,



Robl edo al so asked himto find a reason to give warnings to three ot her
reinstated strikers/ Maria Mirillo, and Ranona and Maria Torres.g’/ sr. Daz
gave no warnings to any of the four wonen, as a result of which, he
contends, he was term nat ed. 4 S. Daz also confirned that he extended
Gabi no Gonchas' nedi cal | eave.

In cross-examnati on, Respondent expl ored nunerous details of
Oaz testinony. Wth respect to Maria Ranos’ opportunity to overhear the
conversati on between himand Robl edo, S. D az was asked to describe the
| ocations of the machi nes, near one of which the conversation wth Robl edo
was supposed to have taken place, relative to any of the busses where Sa.
Ranos mght have used the bathroom According to D az, his own nachi ne was
approxi mately 200 feet inside the field; the busses were on the edges of the
field, §/so that if the conversation wth Robl edo took place at his nachine it
woul d strain credulity to believe that Sa. Ranos coul d have overheard it.
Smlar difficulties of scale attend Sa. Ranos’ ability to overhear a

conversati on between Robl edo and D az t hat

3. General Gounsel introduced into evidence the personal not ebook
of Hector Daz in which arrows appear next to the nanes of the four people
Robl edo supposedl y asked himto keep special watch on. The arrows were put
there, Daz testified, to remnd hi mwhomhe was supposed to wat ch.

4. General (ounsel al so presented testinony by reinstated
strikers, Ranona Torres and Maria Torres that Hector O az was a | enient
foreman, presunably to corroborate D az' testinony that he was fired for
bei ng too good to workers.

5, GC 213 is a nap drawn by D az showi ng the rel ative | ocations

of the nmachi nes and the busses. The busses are indicated by Nos. 5 and 6;
the nachi nes by nunbers 1-4?" Oaz nachine is No. 1 and narked wth an "X'.
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took pl ace at any of the other nachi nes.§/ During this examnation, S.
Oaz placed the site of the conversation away fromany of the nachi nes and
approxi mately 15 feet fromone of the busses.

S. Daz showed simlar confusion in details concerning the
witten extension of |eave he gave to S. (onchas. As noted earlier, Gabino
Gonchas testified that he did not personally recei ve the extension from
Daz, that it was handed to his wfe. S. Daz, however, originally
testified that he was in the field when Gonchas returned for an extension,
that Gonchas | ooked very ill, and that he handed Conchas the extension.
A'so, contrary to &. (onchas' testinony, S. Daz testified that the
period of both the original |eave and the extension was for 30 days, rather
than for 15 days each, as originally testified to by S. Gonchas.

Wen recal l ed the day after his original testinmony, S. Oaz
changed his testinmony to conformto that of S. (onchas: after talking to
several people, he clarified his testinony regarding to whomhe gave the
extension (Sa. Ranos and not S. (onchas), and the nunber of days for
whi ch he gave S. (onchas | eave; he was convinced by S. Gonchas that he
had given hi ma 15-day | eave. The conpany had only one | eave for &,
Gonchas on file and it was for 30 days.

Respondent al so attacked S. Diaz' credibility by introducing, as
i nconsi stent statenents, a formfromthe Enpl oynent Devel opnent Depart nent
indicating that &. D az applied for unenpl oynent insurance on the grounds

that he had been | aid off due

_ ~ 6. Although counsel for Intervenor argued about the difficulties
indrawng to scale, he did not explore the accuracy of the scale wth the
W t ness.
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to lack of work; and a charge filed wth the Galifornia Departnent of Pair
Enpl oynent and Housing i n which D az al |l eged he had been di scharged because
of his age.

Inrebuttal, Respondent presented testinony fromeach of the
supervisors and forenmen, alleged to have admtted the schene "to get" the
reinstated strikers, that they knew of no such purpose. Thus, Jose Bravo,
Pedro Vasquez and Ranon Robl edo al | denied any conversati ons anong any of them
about being out "to get" Chavistas. Bravo and Vasguez al so denied telling Sa.
Ranos that anyone was out "to get" her.

Additional |y, Respondent’'s w tnesses, tracing the novenents of
Ranon Robl edo and Hector D az during the work stoppage, disputed General
QGounsel 's w tnesses' version that Robl edo even talked to D az that day. Thus,
Patricio Garcia testified that Robl edo appeared at the fields twce, that
D az renai ned on his nachine, and that Robledo did not enter the fields to
talk to him Ranon Robl edo, too, denied tal king to O az.

F nally, Respondent presented evidence to the effect that Sra.
Ranos® termnation was a mstake. According to Respondent, Miria Ranos had
been termnated because her failure to respond to a | ate August recall notice
in Parker cane to the attention of the payroll departnent just as she was
laid off at the end of the season. The payrol| departnent issued her a T18
termnation notice, which entailed loss of all her seniority, because it
erroneousl y construed her Qctober layoff in Salinas as bearing upon her
availability for work at the tine of the August recall. She shoul d have been

issued a T-19 termnati on noti ce whi ch woul d have entail ed
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her 1osing seniority in Parker only; had the correct notice been given,
| ack of seniority would not have prevented her fromgoing to Yuna 7
Wth this testinony as background, we nay turn to
consi deration of specific events which are the subject of this case. As
noted earlier, General Gounsel contends that, |ike the other strikers,
Margarita Sanchez was the victimof a retaliatory schene which | ed to her
termnati on on Novenber 1980 for having gone on strike and for being a
Chavi sta, and that she was discrimnated agai nst in Novenber 1981 in
continued pursuit of the sane unlawful design, and in further retaliation

for her having testified about her Novenber 1980 termnation before the

Boar d. 8

THE NOVEMBER 1980 TERM NATI ON

Several weeks before the strike began, Margarita Sanchez was a
visible participant in a series of work stoppages which culmnated in the
strike call. The first such incident, which took place sonetine in |late

January or early February, was in Yuna

7. Respondent's wtnesses testified that reinstatenment of
strikers had given rise to a conpl ex systemof seniority, including a type
of seniority called classification seniority which refers to seniority in
particular operations in particular areas. There are over 50 types of
classification seniority.

8. At the earlier Bruce Church hearing, General Qounsel
I nt roduced evi dence of the Novenber, 1980 incident as background evi dence
of Respondent's aninus. Respondent objected to its introduction on the
grounds that it would be the subject of subsequent litigation;, at this
hearing, Respondent urged that the conpl aint be di smssed because the
natter had been litigated in the earlier hearing. Promny examnati on of
the record of the earlier hearing | was satisfied that evidence relating to
t he Novenber, 1980 incident was not received for the purpose of naking a
finding on the nerits, but only to provide background. Accordingly, |
refused to dismss the conpl aint.
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Sa. Sanchez testified that the workers began to tal k anong t hensel ves about
the probl ens the conpany and the union were havi in contract negotiations. As
aresult of this talk anong the crews, sone workers —Sa. Sanchez anong t hem
—Il eft their nmachines. Sa. Sanchez exhorted renai ning workers to join the
wor k stoppage. There was a second work stoppage the next day in which Sa.
Sanchez al so took part. The strike began about a week later. Mrgarita
Sanchez testified that she was one of the first to |eave the field. Wile on
strike she was on the picket line, carried a UAWflag, and hol |l ered "M va
Chavez. "

In Septenber of 1979 she accepted an offer of reinstatenent
wth the conpany. She wore a union button in her cap while she worked,
thinning and weeding, first, in Francisco Garcia' s crew and, next, in Jesus
Sanchez! crew Garcia asked her to take off the button; she refused, and
responded, instead, that she would buy a red jacket and put a bl ack eagl e on
it. In Decenber of 1979, she was assigned to Gesario Cabrera s nachi ne crew
wher e she worked until March 1980 when she was laid off. She returned to
work in Gabrera's crewin June or July of 1980. Sonetine after she began to
work in Cabrera's crew, Sa. Sanchez conpl ai ned that he ran his nachi ne too
fast, and told himthat Chavez wouldn't |et himdo that. According to Sa.
Sanchez, S. CGabrera replied: "That's what you think. Wo is Chavez .
Wiat Chavez really wants is the noney. . . . You' |l see your Chavez, because
it's the Chavistas we are firing first." Approxi mately a week |ater, Cabrera
referred to a group of workers as "a bunch of fools, sons of bitches,
Chavi st as. "

Two other incidents were adduced by General (ounsel to
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denonstrate Gabrera' s anti-uni on ani nus. Wen one of the nenbers of

her crewdied, Sa Sanchez asked "Alfonso"gl for |eave to attend

the funeral wthout receiving a warning. A though A fonso gave her
permssion to attend the funeral, Gesario gave her a warning. O all the
crew nenbers who attended the funeral, only she received a warning. Wen
she protested that she had been assured by A fonso that no warni ngs woul d
be given, Cabrera replied: "Wo is Afonso. Alfonso is no one here."
Cesario al so scolded Sa. Sanchez for being responsible for the worst

| ettuce when, according to Sa. Sanchez, it was inpossible for himto know
who was responsi bl e for the sub-grade | ettuce.

Apparently, there were no further incidents of note between her
and Cabrera until she was termnated. In early Novenber 1980, during the
tine when the crewwas in Hiron, Sa. Sanchez visited San Luis, Mexico in
order to see her children. O Sunday, Novenber 9, the day before she was
due back at work, she slipped and hurt her foot while shopping. She went
to Dr. Gscar Garcia in Mexicali, who advised her to rest. Respondent has a
policy totermnate, on the fourth day of absence, any enpl oyee absent for
three days in a rowwthout explanation. 10 Sa. Sanchez testified she
under st ood that policy.

According to Sa. Sanchez, she first attenpted to contact the

conpany about her injury on Tuesday norning. She called the

9. Presumably, "Afonso" is Afonso Quznan, the conpany's
personnel representative.

_ - 10. The exceptions to this policy and its particul ar
application to Mrrgarita Sanchez' case wll be discussed bel ow
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office in Salinas and a wonan who spoke no Spani sh answered. Uhabl e to
comuni cate wth her, Sa. Sanchez hung up. Wen she tried ag hal f an hour
later, no one answered. That eveni ng she asked her nother, Mria Luisa
Sanchez/ to ask supervi sor Tranguilino Beccera to notify Gesario that she was
ill. Tranquilino was unable to contact Gesario and he advised Maria Luisa
accor di ngl y.gj Sa Sanchez testified she twce tried to call the conpany on
Wdnesday, but no one answered either tine. O Thursday, Sra. Sanchez and
Raul Pacheco, her common-|aw husband, went to the office in Yuna to tell the
peopl e she could not work. She stayed in the car and he went into the office
to advise themof Margarita s illness. Nbo one was present who spoke Spani sh.
General Qounsel presented testinmony fromSa. Sanchez, Raul Pacheco, and
Lourdes Chavez that it was not uncommon for workers to have difficulty
reaching the office by phone, or, if soneone did answer the phone, for that
person to be unabl e to speak Spani sh.
Oh Monday, Novenber 17 she sent a note (GC 3) wth her husband,

Raul Pacheco. The note sai d:

M ease hand this check to Paul Pacheco. ... | have not been able to

present nyself to work for reasons of illness. The reasons that |

have not notified were | have not been able to communicate with the

office in Huron and they did not answer there.

O Tuesday, Sa. Sanchez hersel f went to see Ranon Robl edo wth a

copy of Ir. Garcia' s note. Robledo was not interested, and

11. Tranquilino Beccera testified that Miria Lui sa asked himto
notify Patricio Garcia of Margarita Sanchez' absence; he als pl aced the date
of the request about a week later than Maria Luisa did.
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nerely told her she was termnated. She also went to see Patricio Garcia
who took the note fromher and promsed to see what he coul d do about it
and asked her to bring a doctor's rel ease, which she did next week. Mich
of the rest of Sa. Sanchez’ testinony details her nunerous attenpts to
speak to various people in the conpany regarding the | oss of her job, the
facts about which are not of great relevance in determning the notivation
behi nd her di schar ge.

Respondent not only sought to denonstrate that it termnated
Margarita Sanchez for a nondi scrimnatory reason - - her failure to conply
w th conpany policy regardi ng unaut hori zed absences fromwork - - but al so,
by attacking her credibility, it went further and sought to establish that
Sa. Sanchez’ story of her injury and the reason for her absence fromwork
was a fabrication.

Inthe first place, Respondent sought to dispel any inference
that Sa. Sanchez had been singled out for harsher treatnent by Gesario
Cabrera. Wth respect to her receiving a warning for attendi ng the
funeral, Margarita Sanchez first insisted that she was the only nenber of
the crewto receive one; later she admtted that one other worker, Paul a
Ranos, a friend of hers, also received a warning notice. Respondent
presented testinony by Gesario Cabrera that every worker who attended the
funeral received a warning notice. RX 7, 8 and 9 are copies of these
noti ces. Respondent also elicited testinony fromSa. Sanchez that she. had
not had a great deal of experience in wapping prior to 1980 and she
admtted that she was not wapping as fast as the others. She al so
testified that her crew woul d receive nore noney the greater the nunber of

boxes they produced. GCesario Cabrera testified that he
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did not object to the quality of her work nore than he objected to that of
any other nenber of his crew Sa. Sanchez al so reveal ed that sonetine
before her injury in Novenber, 1980 she had requested a | eave of absence from
Cesari o Cabrera who deni ed it.1—2/ At the tine she requested her | eave, she
nentioned to Cesario Cabrera that she was going to invite himand her fellow
crewnenbers to her sister's wedding to be held Novenber 22. Cabrera al so
deni ed the anti-union coiments attributed to himby Margarita Sanchez.

Mich of the rest of Respondent's cross-examnation was devoted to
exploring the details of her injury, her visits to the doctor, her role in
her sister's wedding, and her efforts to contact the conpany, all in pursuit
of Respondent's theory that Sa. Sanchez used the excuse of injuring hersel f
in order to take the | eave she had been formal Iy deni ed. A though, for
reasons to be expl ained below | do not think it necessary to determne
whet her Margarita Sanchez nerely feigned injury so that she coul d prepare for
her sister's wedding after her requested | eave for this purpose was deni ed,
Respondent ' s cross-examnation of Sa. Sanchez did reveal her to be |less than
a straightforward wtness.

| have already adverted to the fact that she changed her testinony
regardi ng whet her any ot her nenbers of Cabrera s crew recei ved warni ng
notices for attending the funeral; what is not apparent fromny relating the
sinpl e fact that she changed her testinony, is the extent to which she

el aborated details designed to

12. Gesario Cabrera confirnmed both the fact of the request and his
denial. He denied the | eave because the harvest was approaching its end and
it was conpany policy to deny | eaves except in case of an energency.
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lend plausibility to her original version before admtting it was
erroneous. Thus, when originally asked whet her any one el se had been
given a warning for attending the funeral she stated:

| knowthat he did not . . . because when he gave ne nine,

| paid attention to see if he had —if he was going to

gi ve the others sone.
Wien questioned further about whether she mght not have mssed his giving
a warning to other workers, she testified that she observed Cesario
vigilantly: even while she was behi nd the nachine, cutting | ettuce, she
kept a watchful eye on him Another exanpl e of her tendency to proliferate
details in order to buttress her testinmony until it nakes no sense is the
account of her initial visit toD. Garcia s office. According to her, the
entire visit took nore than two hours. The first fifteen mnutes was spent
waiting for the doctor since he was not at the clinic when she arri ved.
Wien the doctor cane he examned her foot, he noved it around, he asked
her how she felt, he put sone ointnent on the foot, he wapped it in an
el asti ¢ bandage and, finally, he gave her a prescription —tasks which,
even consi dering her having waited for himfor fifteen mnutes, don't seem
likely to have consuned at |east the renai ning hour and a hal f which,
according to her, the visit took. Perhaps aware of this, she expl ai ned
that the doctor woul d | eave her suddenly, to go inside his office and then

cone back to treat her.l—e’/

13. Sa. Sanchez at first testified there were no ot her
patients waiting for the doctor; she also testified that there was anot her
patient there.
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The record al so evi dences sinpl e contradictions. For exanpl e, when
originally questioned about whether she had danced her sister's weddi ng, she
denied it; at first she identified Respondent’'s translator as having been
present at a conversation she soon quickly admtted he was not present at - -
a gratuitous piece of testinony which has the appearance of a spont aneous
fabrication. Sa. Sanchez was al so adanant in denying that she ever di scussed
her pending case wth anyone in her famly; a denial, which in light of her
apparent tendency to conpl ai n about perceived injustices done to her, seens
quite out of character.

According to Robert Shul er, Respondent's Support Services
I\/hnager,1—4/ it was doubts about whether Sra. Sanchez had injured hersel f that
led to his turning down her appeals to be reinstated. As noted earlier, a
good deal of testinony concerns Sa. Sanchez’ efforts to obtain relief from
Respondent's policy of termnating an enpl oyee for nmssing three consecutive
days of work wthout notifying the conpany. Sooner or |ater, because of Sa.
Sanchez' appeal s, her case cane to the attention of Robert Shuler. M.
Shuler testified that, in considering whether to excuse violations of its
ot herw se automatic termnation policy, Respondent requires both an adequate
expl anation for the absence itself as well as for the enpl oyee's failure to

notify the conpany. Because relief from

14. M. Shuler's departnent includes the Empl oyee Rel ations
D vi si on whi ch appears to be the conpany' s personnel departnent.
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the rigor of Respondent’'s policy is not autonmatic, M. Shul er conducted an
investigation into Sa. Sanchez' case. According to him several factors
caused himto doubt both the story of Sa. Sanchez' injury and of her
subsequent efforts to contact the conpany.

According to M. Shuler, QX 2, the nedical receipt fromDr.
Garcia, appeared to himto have been altered so that it read 9 of
Novenber, instead of (2)9. = Aso, M. Shuler thought it curious that, if
the note were executed on the 9th of Novenber as QX 2 in its present form
purports to have been, 16/ that Dr. Garcia woul d have known at the begi nning
of treatnent exactly howlong Sa Sanchez woul d be under his care. A so,
when M. Shuler continued to investigate, he discovered that Sa. Sanchez
had been to a weddi ng during the tine she was supposed to have been inj ured
and under a doctor's care. Finally, M. Shuler checked to see if Sa.
Sanchez had filed an insurance claimand she hadn't. To him this confirned
his suspicion that there had been, in fact, no injury. e

In addition to his doubts about whether she had been injured, M.

Shuler did not believe that Sa. Sanchez had tried to

15. In fact, fibers do appear to have been scratched fromthe
space before the 9 on QX 2 and a phantom2 can be nmade out. General
Gounsel nakes the curious argunent that by withdraw ng its objection to the
admssibility of QX 2, Respondent admtted that Sa. Sanchez was i nj ured.
See C Brief, p. 29. The question, whether QX 2 was adnissible as a
busi ness record and, therefore, for its truth, is different fromthe wei ght
to be accorded it.

16. In fact, Margarita Sanchez testified that the note was not
executed on Novenber 9, but the day after, on Novenber 10.

17. General counsel presented testinony fromMargarita
Sanchez that she does not always file nedical clailns.
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notify the conpany. He testified that Respondent has four people in the
Salinas office from8:00 am to 5:00 p.m who are avail abl e answer the
nunber Sa. Sanchez was supposed to have called; two of these peopl e speak
Spani sh and alternate their lunch hours in order to insure that soneone is
always avail abl e to answer the phone in Spani sh. The two wonen who do not
speak Spani sh are instructed to advise in Spani sh any Spani sh-speaki ng
person who calls into "call back later.” In viewof the efforts Bruce
Church had taken to insure that a Spani sh-speaki ng worker coul d al ways
comuni cate wth the conpany, M. Shuler did not believe that Sa. Sanchez
had tried to call in. For all of these reasons, M. Shuler did not recommend
resci ndi ng her termnation.

THE NOVEMBER 1981 LAYGH

Fol | owi ng these events, in March of 1981, Margarita Sanc testified
agai nst Bruce Church in another case. Neverthel ess, she was rehired in
Qctober 1981. She went to work for Tranquilino Beccera, thinning | ettuce for
about three weeks before she was laid off for lack of seniority. A few days
|ater, she was put to work in Pedro Vasquez' nachine crewin Parker, Arizona.
Wien she started work for Vasquez her husband was in Hiron; shortly
thereafter, however, his crew too, cane to Parker. Sa. Sanchez and her
husband were together in Parker for two or three weeks before his crew was
transferred to Yuna

Anxi ous to stay wth her husband, Sa. Sanchez asked Maria A nanza
if she could remain in Parker when her nachine noved to Yuna. Miria A nanza
called Julian de |a Paz who nade arrangenents for Sa. Sanchez to work in one

crew and then anot her so that she
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and her husband coul d be together. Besides seeking to stay wth her
husband when he was in Parker, Sa Sanchez al so asked Julian if she coul d
transfer wth her husband to Yuna. According to her, Julian said this was
alright.

Wien Raul Pacheco was transferred to Yuna, Sa. Sanchez was not
transferred wth him A the tine that S. Pacheco was transferred, Sa.
Sanchez was told by Julian that he could give her a | eave of absence so
that she could fol |l ow her husband to Yuna, but that he could not transfer
her because she did not have seniority. Sa. Sanchez continued to work in
Parker after her husband went to Yuna. According to Sa. Sanchez, &. de la
Paz tol d her Ranon Robledo told himthat he was not to transfer her.

Julian de |a Paz corroborated sone, and contradicted some of Sa.
Sanchez’ testinony. He confirned that he transferred her fromcrewto crew
inorder to keep her in Parker and that Sa. Sanchez had requested to
foll ow her husband to Yuna. However, he denied that he assured her she
would .be able to go to Yuma. He testified that in general there was a
conpany policy to permt husband and w ves to transfer wth each ot her, but
that in the case of Margarita Sanchez he had been tol d by Ranon Robl edo not
to permt her to transfer because she had no seniority. This discussion
took place at the tine she was placed on his crew before he had any
conversations wth Margarita Sanchez. Wen his crews were ready to go to
Yuna, he was told to layoff two people which he did. A thetine he laid
off Sa. Sanchez, he didn't know what boxes to check so he checked "refused
to nove wth crew because it was the closest to to the general subject

natter even though he knew she wanted to go
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to Yuraa. He also wote down "lack of-seniority" as another reason for her
| ayof f.

Bob Shuler testified that |ack of seniority was not a reason to
deny Margarita Sanchez permission to nove to Yuna in order to be wth her
husband. If there were a crewready to go to Yuna and there were an openi ng
on that crewthe conpany would try to acconodate a worker in Sa. Sanchez’
position. For the sane reason, when Margarita Sanchez’ crew finished in
Par ker, she would be permtted to go to Yuma because, even w thout seniority,
she woul d be tenporarily assigned until people wth nore seniority replied to
the recall notice. Thus, she shoul d not have been laid off on the grounds of
| ack of seniority. 18/

It is not clear why Julian de |a Paz' supervisors thought seniority
was a criterion for deciding whether Sa. Sanchez could to Yuma. However,
S. de la Paz testified that, in general, he was told to apply seniority
criteria in determning who woul d nake the nove to Yuma and that he denied
transfers not only to Sa. Sanchez, but to others as well. Bob Shul er
testified two other enpl oyees were al so denied transfer to Yuna and | aid of f
on the grounds of lack of seniority.

Margarita Sanchez was laid off on a Friday and went to the ALRB
wher e she contacted Tony Barbosa, the attorney of record for this case. M.
Barbosa called M. Shul er sonetine around 12:30 and M. Shuler returned his

call sonetine that afternoon to tell

18. As a matter of fact, when she was laid off Margarita Sanchez
had acquired seniority; however, according to the only seniority list that
was available at the tine, she had not. The list was in error.
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M. Barbosa that Sra. Sanchez shoul d cone back to work. Sra. Sanchez
testified she did not receive this news until |ate Sunday eveni ng by whi ch
tine she was unabl e to nake babysitting arrangenents. She did not return
to work until Tuesday. However, she al so testified that she had a 5:00
p.m conversation wth M. Barbosa, although she pl aced the conversation
the day before the layoff. She also testified that she only found out about

the layoff the norning before she was to be laid off.gl

ANALYS S AND GONCLUSI ONs

Labor CGode section 1153(c) nmakes it an unfair |abor practice for

an enpl oyer to "discrimnate inregard to the hiring or tenure of
enpl oynent, or any termand condition of enpl oynent, to encourage or
di scourage nenbership in any | abor organi zation." Labor Code section
1153(d) nmakes it an unfair |abor practice "to discharge or otherw se
discrimnate agai nst an agricultural enpl oyee because he has fil ed charges
or given testinony [before the Board.]" To nake out a violation of Labor
Gode sections 1153(c) or (d) the General (ounsel nust show that a
Respondent was notivated by anti-uni on reasons.

/

/

/

19. Inviewof Sa. Sanchez' testinony that she had a 5:00 p. m
conversation wth M. Barbosa, it appears |ikely that she was inforned that
the conpany rescinded its termnation on Friday afternoon, rather than on
Sunday, as she testified.
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In Martori Brothers Dstributors v. Agricul tural Labor

Rel ations Board (1981) 29 Cal.3d 721, the Suprene Gourt said:

In the absence of union discrimnation, the purpose of |abor

| egi slation does not vest in the admnistrative board any
control over an enpl oyer's business policies. (dtation) The
nere fact that an enpl oyee is or was participating in union
activities does not insulate himfromdi scharge for m sconduct
or give himimunity fromroutine enpl oynent deci si ons.
(Martori Bros., supra, at 728-29)

Uhtil the recent decision of Wight Line, a Dvision of Wight Line, Inc.

(1981) 251 NLRB 1083, 105 LRRM 1169, there was di sagreenent between the

nati onal Board and sone circuits over the quantum of evi dence needed to prove
unl awful notivation, wth the national Board generally holding that if a

di scharge was even partially notivated by an enpl oyee's protected activity,
the Act was violated, and sone circuits insisting that such a test placed an
enpl oyee who was engaged in protected activities, but who otherw se offered
jus cause for discipline, in a nuch stronger position than an enpl oyee who
engaged in no protected activities at all. See generally Wight Line, 251
NLRB 1038, at 1084. S nce Wight Line both our Suprene Gourt and our Board
have articulated their approval of the so-called "but for" test, according to
which "when ... an enployee is guilty of msconduct warranting di scharge, the
di scharge shoul d not be deened an unfair |abor practice unless the board
determnes that the enpl oyee woul d have been retained 'but for’ his union

nenber ship or his perfornmance of other protected activities." Martori Bros'.,

supra at 730; N shi Geenhouse (1981) 7 ALRB No. 18, Martori Brothers

Dstributors (1982) 8 ALRB No. 15.

Bef ore exam ni ng whet her General (ounsel net his burden of proof, |

nust consi der Respondent's contention that this Board has
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no jurisdiction to consider the Novenber, 1981 incident because it took
place in Arizona. Respondent cites a nunber of authorities for the
proposi tion that even "the NLRB has recogni zed that its jurisdiction is not
al | -enconpassi ng and nust stop at the territoria boundaries of other
countries." Resp. Brief, p. 52 2

Cases concerning the reach of the national Board s
jurisdiction into foreign countries do not seementirely apposite to the
guestion of our Board's jurisdiction over acts coomtted in another state
by an enpl oyer subject to our jurisdiction since such cases, in the words
of M. Justice Qark, raise "public questions particularly highin the
scale of our national interest because of their international conplexion .

" MQIlloch v. Soci edad Naci onal de Mirineros 372 US 10, 17. Even

consi dering the nore exacting scrutiny such cases mght call for, they do
not stand for the proposition relied upon by Respondent, that an instrunent
created by one soverei gn can never exercise extra-territorial jurisdiction.

To the contrary, RCAOw Inc., infraat n. 21, and GIE Hectric Inc.,

infra, at n. 21, rely upon Benz, et al. v. Gonpani a Navi era H dal go, SA

(1957) 353 US 137, which appears to nake jurisdiction of the kind contested
by Respondent here depend upon Gongress' intention to confer it. Snce the
Board's answer to a question of statutory interpretationis entitled to

great deference, unless and until its decision in Mario Sai khon (1978) 4

ALRB Nb. 72 is overruled, | ambound to regard Hari o Sai khon as

20. See RCAOns Inc. (1973) 202 NLRB 228, GIE Autonatic
Hectric, Inc. (1976) 226 NLRB 1222, International Ar Service (0., Ltd.
(1975) 216 N.RB 782.
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concl usive on the jurisdictional question. This case appears to fit wthin

the rul e announced by the Board in Mirio Sai khon;, General (ounsel is

alleging that Margarita Sanchez was discrimnated against in retaliation for
her protected activities in Gaif orni a.z—ﬂ

Respondent al so cites the recent case of Lhited FarmVWrkers v.

Arizona Agr. Enploynent, (S9th dr. Jan 7, 1982) No. 80-5226, for the

proposition that Arizona | aw control s while enpl oyees work in Arizona.

However, the question in Uhited FarmVWrkers was whet her the Board' s

certification of the UFWas the representati ve of Respondent's enpl oyeesZ—ZI
woul d precl ude Arizona fromhol ding an el ecti on anong Respondent' s Ari zona
enpl oyees. That question entirely concerns whether Arizona, either as a
matter of its own labor policy or pursuant to the full faith and credit
clause, nust defer to our Board' s certification; it does not all concern
the different question of whether this Board nmay assert jurisdiction over
extra-territorial actions alleged to be in retaliation for the exercise of

rights this Board was created to

21. As Respondent points out, the Board s contact-analysis in
Sai khon contains two el enents which are mssing fromthis case: unlike the
discrimnatee in Sai khon, who has hired and worked in Galifornia, Sa.
Sanchez was hired, and worked exclusively in Arizona so far as the Novenber,
1981 incident is concerned. | do not regard this difference as fatal to
Margarita Sanchez' claimto the protections of the Act. Were/ as here, the
proof shows that Arizona enpl oynent is but part of a continuous cycle, which
regularly takes agricultural enployees in and out of Galifornia, the
Situation does not seemso different fromthat confronted by the Board in
Sai khon,

22. The Board' s certification did not cover Respondent's enpl oyees
who work exclusively in Arizona. See Bruce Church (1976) 2 ALRB No. 38.
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i npl enent. For these reasons, | reject Respondent's contention that I
cannot consi der the Novenber, 1981 incident.

In order to nake out a prima facie case of violation of the Act,
General Qounsel nust introduce sufficient evidence "to support the inference
that protected conduct was a notivating factor in [ Respondent’s] decision"

(Wight Line, supra, at 1089), to termnate Sa. Sanchez i n Novenber 1980

and to lay her off in Novenber of 1981. So far as the discharge goes,
General Qounsel''s prinma facie case consists of (1) evidence that Respondent
had know edge of Sra Sanchez’ union activities, (2) evidence of purported
anti-union statenents, and of disparate treatnent of Sa. Sanchez, by her
foremen, and (3) evidence fromthe previous Bruce Church case that other
reinstated strikers were discrimnated agai nst by Respondent's supervi sors
or forenen after the strike.

| shall consider the effect of the evidence fromthe previous
case first. It is argued that the treatnent of Margarita Sanchez is but a
piece of a larger design, revealed in the prior case, to discrimnate
agai nst reinstated strikers. There are several difficulties wth the
ar gunent .

As a general natter, those events which are supposed to reveal a
pattern are so small in nunber as to appear randomrather than related. M.
Shul er testified that Respondent has approxi nately 1200 enpl oyees; Ranon
Robl edo testified that he supervi ses approxi mately 700 of those enpl oyees.
General Qounsel presented specific evidence of alleged discrimnatory
treatnent of only two reinstated strikers, Maria Ranos and Gabi no Gonchas;

in the absence of evidence that only those two strikers were reinstated, or
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that they constituted a significant percentage of the returned strikers -- by
itself, a highly dubi ous supposition, - - so that Respondent's treatnent of
themmght be considered representative, it is difficult to perceive any
desi gn agai nst strikers energi ng fromconsideration of the treatnent of so
few This conceptual difficulty exists even before one considers the quality
of the evidence of discrimnation adduced by General (ounsel .

d course, Hector Daz' testinony that he was ordered "to get" the
strikers would be proof that a thread of design |inked the apparently
i sol ated epi sodes brought out by General Gounsel - - if | wereto credit it.
S nce | encounter his testinony wthout the benefit of having observed the
wtness, | can only evaluate it on the basis of those kinds of elenents
inherent in the testinony itself as mght bear onits credibility. O the
basis of these sorts of factors, | do not credit Hector Daz’ testinony. In
the first place, there are the contradictions in his testinony concerning the
| ocation of his conversation wth Ranon Robl edo; secondly, there is his
admssion that, after speaking wth . Conchas and representatives of the
UFWand General (ounsel, he conforned his testinony to that of S. Gonchas,
an adm ssion which, at the least, shows extrene suggestibility. Fnally,
there are D az' several versions as to why he was fired by Respondent,
dependi ng upon whi ch agency mght provide himrelief. O course, if | cannot
beli eve O az had such a conversation, | cannot believe Sa. Ranos overheard

it.

| amleft, then, wth no picture of an enmerging pattern "to get"

strikers, but wth two termnations, which, even assumng they
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were the products of discrimnation, would not relieve General Counsel of
his burden of proving that Margarita Sanchez’ "protected activities pl ayed
arole in [Respondent's] decision" to termnate her. As the court noted in

NRBv. Dan Rver MIls Inc. (5th dr. 1960) 274 F2d 381, 384

A di scharge becones forbidden only if notivated by an unl awf ul
purpose to discrimnate against the Union or its adherents. A
general bias or a general hostility or interference, whether
proved or conceded, does not supply the el enent of pyr pose. It
nust be established with respect to each di scharge. =

Wiat ever happened in the case of Maria Ranos and Gabi no Gonchas, Gener al
Gounsel has failed to neet his burden of show ng a causal connection
between Margarita Sanchez' termnation and her union activities.

As noted earlier, other than the evidence of unlawful design,
General Qounsel relies on the purported anti-union statenents, and
discrimnatory treatnent of Margarita Sanchez, by Gesario Cabrera for his
prina facie case. For the reasons stated above, | cannot credit Sa.
Sanchez’ testinony regarding Gesario Cabrera' s anti-union statenents.
Besi des ny al ready expressed doubts about Margarita Sanchez' veracity, from
Gesario Cabrera's conduct as a wtness, it seens highly unlikely that he
woul d i ndul ge what ever anti-union feelings he had to the extent of
revealing themto Margarita Sanchez. An extrenely rel uctant w tness,

Cabr era seens

23. This is not to say that evidence of the
di sproportionate treatnent of an identifiable class could not satisfy
General Qounsel 's burden, see Kawano, Inc. v. Agricultural Labor Relations
Board (1980) 106 Cal. App. 3d 937; but we have no such evi dence here.
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even nore reticent a man. Margarita Sanchez' testinony about his singling her
out for discipline after she attended the funeral is sinply contradicted by
the record evi dence and her opi nion that he subjected her work to nore
critical scrutiny than that of others appears little nore than griping on
this record.

| find that Margarita Sanchez was initially termnated for mssing
three consecutive days or work w thout notifying her foreman or supervisor.
Robert Shuler testified that, on the fourth day of absence w thout
expl anation, the forenen routinely prepare a termnation which, after
signature by the supervisor, is passed on to harvest departrment. It is
absol utely undi sputed that Margarita Sanchez did not notify anyone of her
injury. The only evidence that anyone i n Respondent’s hierarchy was i nforned
of it is her nother's testinony that she told Tranquilino Beccera about it,
and not only did S. Beccera put this conversation well after the three day
"grace" period permtted by Respondent's policy, 2 but there is no
guestion that Beccera was outside the chain of communication, as described by
M. Shul er, which was responsi ble for the decision to termnate Marrgarita
Sanchez.

Thus, there is sinply no causal connection between
Respondent's union activities and her initial discharge. S mlarly, General
Qounsel has failed to prove that in reviewng Sa. Sanchez' termnation,
Robert Shuler applied a different standard to her than he did to any ot her
enpl oyee. It is unnecessary for ne to deci de whether S a. Sanchez was

actually injured; it is enough for ne to

24. | credit Tranquilino Beccera' s version,
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consi der whet her Respondent acted reasonably in doubting that she was. See

Tenneco Vst (1981) 6 ALRB No. 3. |If M. Shuler's concl usi ons, based on

what he knew at the tine were unreasonabl e, their unreasonabl eness coul d
support an inference that they were nerely pretextual .g’/ However, the note
does appear to be altered; Respondent took business precautions to insure
that Spani sh speaki ng enpl oyees coul d reach the office; and it is not

unr easonabl e to concl ude that an enpl oyee who was deni ed a | eave and who
clained injury during the period for which she had sought it, mght have
feigned the injury. Mreover, | credit M. Shuler's testinony that these
were the grounds he relied on in not rescinding her termnation.

The Novenber, 1981 incident is |less clear because as Respondent
itself admts, it was a mstake not to permt Mrgarita Sanchez to transfer
to Yuna. However, the question before ne is not whether Sa. Sanchez shoul d
have been allowed to go to Yuna, but whether Respondent was unl awful |y
notivated in not permtting her to go there. O this record, | cannot
concl ude the General Gounsel has net his initial burden of proving that to
be the case.

General (ounsel's argunent is this: the practice of permtting
tenporary transfers is sinple enough not to produce errors inits
I npl enentati on and, since the two reasons advanced by the conpany for not
transferring Sa. Sanchez were false, it follows that the real reason has
to be a desire to retaliate against her. The classic statenent of the

principle relied upon by General

25. Thus, | consider the reasonabl eness of M. Shul er's conduct
for the limted purpose of evaluating his credibility.
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Gounsel to prove his case appears in Shattuck Denn Mning Corp. v. NLRB (1st

dr. 1966) 362 F2d 466, in which the court said that, atrier of fact, | nmay
infer that an enployer's real notive "is one [it] desires to conceal" |d.,
at 470, when | find the enployer's stated reason for a di scharge to be

fal se, but only where " the surrounding facts tend to re-enforce the

i nference of unlawful notive." |bid.

In this case, no surrounding facts re-enforce the inference of
unl awful notive General Gounsel woul d have ne draw Respondent rehired Sa.
Sanchez after she testified; Respondent's forenen acconodated her by
transferring her fromcrewto crew whil e her husband was in Parker; | have
not credited Sa. Ranos' and Hector D az' testinony that Robl edo instructed
Daz "to get" strikers; and | can find no evidence of a pattern to get them
Respondent contends it made a mstake and it imediately acted to correct
that mstake. A though there is nothing on the record to expl a n why
Respondent ' s supervi sors woul d have nade such a mstake, even unexpl ai ned
mstakes are wthin nanagenent’'s |awful power to nake:
Managenent can di scharge for good cause, or bad cause, or no cause
at all. It has, as naster of its own business affairs, conplete
freedomwth but one, specific, definite qualification it nay not
di scharge when the real notivating purpose is to do that which
[the statute] forbids. (NL RB v. MGhey (5th dr. 1956) 233
F2d 406)
For all the above reasons, | recommend that the conpl aint be, and

hereby is, dismssed.

DATED.  March 30, 1982 . ©

-""-\‘a-.‘x.__f — —
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THOMAS SCBEL
Admnistrative Law Gficer
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