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DEQ S ON AND CREER
(n Decenber 1, 1981, Admnistrative Law Gficer (ALO Robert

LeProhn issued his attached Decision in this proceedi ng. Thereafter, E T.
Vél | Gonpany (Respondent) and General (ounsel each tinely filed exceptions to
the ALOs Decision and an acconpanying brief. General Gounsel tinely filed a
brief in response to Respondent's excepti ons.

Pursuant to the provisions of section 1146 of the CGaliforni a Labor
Qode, ¥ the Agricul tural Labor Relations Board (ALRB or Board) has del egat ed
its authority in this matter to a three-nenber panel.

The Board has considered the ALOs Decision in light of the

exceptions and briefs? of the parties and has decided to

ylhl ess otherw se stated, all section references are to the Galiforni a
Labor Code.

Z/Porti ons of the General Qounsel's reply brief were rejected
as not in conpliance with our regulations. (See 8 Cal. Admn. Code §
20282(a)(2).) Accordingly, those portions have not been considered in
reachi ng our Deci sion.



affirmthe rulings, findings, and concl usions of the ALO and to adopt his
recommended renedial Oder, as nodified herein.

Respondent excepts to the ALOs failure to apply
0. P. Murphy Produce (., Inc. (Dec. 27, 1978) 4 ALRB No. 106, and the

standards set forth therein for non-enpl oyee post-certification access.
Respondent ' s reliance on those standards is mspl aced, because they apply to
non- enpl oyee access, not to of f-duty-enpl oyee access. In the absence of

evi dence that Respondent pronul gated a rul e governing the access of off-duty
enpl oyees to ot her enpl oyees in nonworking areas, in conformty wth the

guidelines set forth in Tri-Gounty Medical Center (1976) 222 NLRB 1089 [91

LRRVI 1323], the ALO s concl usion that Respondent, by causing the arrest of
of f-duty enpl oyees for trespass, violated section 1153(a) of the Agricul tural
Labor Relations Act (ALRA or Act) is warranted. Ve affirmthat concl usion.

In view of our conclusion that the arrests for trespass viol ated
the Act, Respondent’'s exception to the ALOs order of reinbursenent for the
defense costs incurred by the discrimnatees is not persuasive. Applicable
Nati onal Labor Relations Act (NLRA) precedents are binding on this Board.

(See 8§ 1148.) N.RA precedents clearly warrant the renedi es recormended by the
ALQ including rei nbursenent of defense costs and attorney's fees coupled wth
an order directing Respondent to petition the Minicipal Gourt and the D strict
Attorney to drop the trespass charges. (Baptist Menorial Hospital (1977) 229
NLRB 45 [95 LRRM 1043]; dark Manor Nursing Hone Corp. (1981) 254 NLRB 455
[106 LRRM 1231] enforced in relevant part (1st dr. 1982) 671 F. 2d 657
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[109 LRRVI3151]; Medical Center Hospital's (1979) 244 NLRB 742 [102 LRRM 1105]
enforced (4th cir. 1980) 626 F.2d 862 [106 LRRVI 2546] .)

In the semnal case of Baptist Menorial Hospital, supra, 229 NLRB 45,

an enpl oyee was arrested and charged wth di sorderly conduct based on his
handbi | ling in the | obby of the enpl oyer's hospital during his |unch break.
In hol ding the enpl oyer liable for | egal expenses incurred by the enpl oyee as
aresult of his arrest and conviction, the National Labor Relations Board
(N_RB) obser ved:

[ The enpl oyee' s] arrest and conviction stemmed sol ely from
Respondent* s persistent effort to naintain and enforce its
unlawful policies .... It follows fromthis that | egal expenses
and fees which have been or wll be incurred by [the enpl oyee] in
connection wth this incident are directly the result of
Respondent ' s unl awful policies and conduct. Qnly by requiring
Respondent to reinburse [the enpl oyee] for these costs wll we
succeed in nmaki ng [the enpl oyee] whole and in fulfilling our
obligation to renove, as far as possible, the effects of
Respondent ' s unfair |abor practices.

V¢ shal | al so require Respondent to rectify the effects of its

unl awf ul conduct by joining wth [the enpl oyee] in petitioning [the
Gourt and Police Departnent] to expunge any record of [the

enpl oyee' s] arrest and conviction. V¢ have long held that an

enpl oyee who is the victimof unfair |abor practices is entitled to
have al |l adverse reports of disciplinary warnings connected therew th
renoved fromhi s personnel file. Such a renedy recogni zes that the
exi stence of an adverse report or disciplinary warnings wll not only
inperil the enpl oyee's prospect for advancenent wth his current

enpl oyer but nay al so be the basis for a negative recomrendation if
he seeks other enploynent. (Id., p. 46, footnotes omtted.)

The issue raised by the renedial award of attorney's fees to deter
frivolous litigation is extensively discussed i n Neumran Seed Gonpany (Cct. 27,
1981) 7 AARB No. 35; V. B. Zaninovich (Ct. 5, 1982) 8 ALRB No. 71; and Tiidee
Products, Inc. (1972)
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194 NLRB 1234 [79 LRRM115]. S nce we here order reinbursenent to the
discrimnatees of the | egal expenses which but for Respondent's unfair | abor
practices they would not have incurred, it suffices to note that the general
rule in Galifornia that attorney's fees are not recoverabl e unl ess
specifically provided for by statute does not apply when the fees constitute
the danages caused by the forbidden act. (Isthman Lines, Inc. v. Schirner
Sevedoring . (1967) 255 CGal . App.2d 607 [63 Cal . Rotr. 458]; Peebler v. Qds
(1945) 71 Cal . App.2d 382 [162 P.2d 953].)

Accordingly, we affirmthe Decision of the ALQ dismssing the
allegation of an unlawful threat to call the Inmgration and Naturalization
Service as unproven. V¢ nodify the ALO s proposed renedial Order to provide
for areading of the attached Notice to the assenbl ed enpl oyees as a necessary
renedy for Respondent's violations of the Act. (Jasmne M neyards, Inc. (Apr.

3, 1980) 6 ALRB No. 17.)

CRER

By authority of section 1160.3 of the Agricultural Labor Rel ations
Act, the Agricultural Labor Relations Board hereby orders that Respondent E
T. V&ll Gonpany, its officers, agents, successors, and assigns shall:

1. QGease and desist from

(a) Threatening or effectuating the arrest of any

agricultural enpl oyee(s) for neeting on Respondent’'s premses wth fell ow
enpl oyees during nonworking tine in nonworking areas because of their union

activity or other concerted activity protected by section 1152 of the Act.
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(b) Inany like or related nmanner interfering wth,
restrai ning, or coercing enpl oyees in the exercise of any of the rights
guar ant eed t hemunder section 1152 of the Agricultural Labor Rel ations Act.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Reinburse enpl oyee Jesus Val | adares Tovar for all
costs and expenses incurred by himas the result of Respondent's havi ng
caused his car to be towed away from Respondent's prem ses.

(b) NMake whol e the fol | ow ng-naned enpl oyees for all | osses
of pay, |egal expenses, and other economc | osses they have suffered as the
result of having to appear in Gourt to defend agai nst crimnal charges based
upon their protected concerted activity of April 15, 1981, the rei nbur senent
anounts to be determned in accordance wth established Board precedents, plus
I nterest on such anounts conputed i n accordance wth our Decision and Qder in

Lu-Ete Farns, Inc. (Aug. 18, 1982) 8 ALRB Nbo. 55:

Garlos D as Jesus Val | adares Tovar

Jai ne Lua Ber nardo Val | adar es

Jose Luis Lua Cel ores Magana Val | adar es
Nabor Lua Jesus Honero Val | adar es
Jose Gseguera Ponci ano Val | adar es

Mguel Qiintero

(c) Won request of any or all of the enpl oyees
naned i n paragraph 2(b) above, joinin a petitionto the Ostrict Attorney of
R verside Gounty and to the Minicipal Gourt to dismss the trespass charges
agai nst those enpl oyees arrested for engaging in protected activity on April

15, 1981, and to expunge said
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charges fromtheir records.

(d) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and ot herw se copying, all
payrol | records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay periods and the
anounts of backpay and interest due under the terns of this Qder.

(e) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the 1981- 82
Goachel | a grapefruit harvest.

(g0 Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its property, the
peri od(s) and pl ace(s) of posting to be determned by the Regional D rector,
and exerci se due care to replace any copy or copies of the Notice which nay be
altered, defaced, covered, or renoved.

(h) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Drector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of

nanagenent, to answer
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any questions the enpl oyees nay have concerning the Notice and/ or enpl oyees'
rights under the Act. The Regional Drector shall determne a reasonable rate
of conpensation to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and during the question-and-
answer peri od.

(i) Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: Qtober 27, 1982

HERBERT A PERRY, Acting Chai rnman

ALFRED H SONG  Menber

JEROME R WALD E Menber

8 ALRB Nb. 80 1.



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed inthe B GCentro Regional Gfice,
the General Gounsel of the Agricultural Labor Rel ations Board issued a

conpl aint which alleged that we had violated the law After a hearing at

whi ch both sides had an opportunity to present evidence, the Board found that
we did violate the | aw by having our enpl oyees arrested. The Board has tol d
us to post and publish this Notice. V¢ wll do what the Board has ordered us
todo. V¢ also want to tell you that;

The Agricultural Labor Relations Act is a law that gives you and all other
farmworkers in Galifornia these rights:

1. To organi ze your sel ves;
2. To form join, or help unions;
3. Tovotein a secret ballot election to decide whether you want a uni on
to represent you;
4. To bargain wth your enployer about your wages and
wor ki ng conditions through a union chosen by a majority of the
enpl oyees and certified by the Board;
5 To dact together wth other workers to hel p and protect one anot her;
an
6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, o: stops you from
doing any of the things |isted above.

Especi al | y:

VE WLL MOT cause the arrest, or threaten the arrest, of any off-duty
enpl oyee(s) for comng on our property to neet with other enployees during
nonwor ki ng tine in a nonwor ki ng area.

VEE WLL reinburse the fol | ow ng-naned enpl oyees for all |osses of pay, |egal
fees, and other economc |osses they incurred in connection wth or as a
result of their being arrested on April 15, 1981, plus interest:

Garlos D as Jesus Val | adares Tovar

Jai me Lua Ber nardo Val | adar es

Jose Luis Lua ODel ores Magana Val | adar es
Nabor Lua Jesus Honero Val | adar es
Jose Gsquera Ponci ano Val | adar es

Mguel Quintero

VEE WLL rei nburse Jesus Val | adares Tovar for all costs and expenses he
incurred as a result of our having his car towed

8 ALRB Mb. 80 8.



away fromour premses on April 15, 1981.
Dat ed: E T WAL GOMPANY

By:
(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this Notice,
you rmay contact any office of the Agricultural Labor Relations Board. e
office is located at 319 Vternan Avenue, H Centro, Galifornia 92243. The

t el ephone nunber is 714/ 353-2130.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI' ReEMOVE CR MUTI LATE

8 ALRB NO 80 9.



CASE SUMVARY

E T. vél Conpany 8 ALRB No. 80
CGase No. 81-(E47-EC

ALO DEAQ S ON

h April 15, 1980, one of Respondent's two grapefruit harvesting crews, after
conpl eting their work for the day, drove to where the nenbers of the other
grapefruit harvesting crewwere having their |unch break to discuss the
progress of contract negotiations between Respondent and the URW

Respondent* s field superintendent, LuVerne Peterson, and a R verside Gounty
deputy sheriff ordered the off-duty enpl oyees to | eave. Subsequently, sone of
those workers were arrested for trespass and one enpl oyee's car was towed
anay. M sdeneanor proceedi ngs were thereafter stayed pendi ng the resol ution
of the related unfair-|abor-practice charges filed aga nst Respondent by the
UwW

The ALO found that the non-enpl oyee post-certification access rule set forth
in 0. P. Mirphy Produce ., Inc. (Dec. 27, 1978) 4 ALRB Nb. 106, does not
apply to off-duty enpl oyee access. He concluded that, absent a valid no-
solicitation rule pertaining to off-duty enpl oyee access, Respondent's causi ng
the arrest of the off-duty workers viol ated section 1153(a) of the Act. He
ordered, besides the standard renedi al provisions, that Respondent rei nburse
the arrested enpl oyees for any costs incurred, including attorney fees, in
defendi ng the arrest charges and that Respondent, upon request, petition the
Qourt and the Dstrict Attorney to w thdraw those charges.

BOARD DEO S ON

The Board affirned the findings, rulings, and conclusions of the ALO and
nodi fied his renedy to include a reading of a notice to the assenbl ed workers.
The Board noted that the award of attorney's fees that were incurred as a
direct result of Respondent's unl awf ul behavi or does not present any of the
natters raised in V. B Zaninovich (Cct. 5, 1982) 8 ALRB No. 71.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * %
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STATEMENT G- THE CASE

Fobert Le Prohn, Admnistrative Law Gficer: This natter was heard
before ne on ctober 8 and 9, 1981, in achella, CGalifornia. Conplaint
Issued July 9, 1981, alleging that Respondent, E T. V&l | Conpany, violated
Lab. C 881153(a), 1153(c) and 1153(e). The Conpl aint rested upon Charges
filed by the Lhited FarmVWrkers of Anerica, AFL-AQ O (AW in Cases No. 81- (&
47-EC and 81-(E-53-EC Said charges were filed on April 20 and May 19, 1981,
respectively. The conplaint and the charges were duly served upon Respondent .

h Septenber 24, 1981, Regional Drector Ariznendi consented to the
w thdrawal of the charge in Gase Nb. 31-(&53-EC and on Septenber 25, 1981, a
Frst Arended Conpl aint issued in Case Mb. 31-CE&47-EC alleging violations of
§1153 (a) of the Act on April 15 and April 17, 1981. Y

O July 17, 1981, Respondent filed a tinely Answer to the
conpl ai nt. 2

The UFW as Charging Party, noved to intervene in the proceedi ngs.

Its notion was granted.

_yThe Hrst Arended Gonplaint is hereafter referred to as the conpl ai nt.

4 Pursuant to 8 Gal. Admn. Gode 820230 an anended conpl aint filed
after an answer is filed is deened deni ed except as to natters which were
admtted in the answer and whi ch have not been changed in the anmended
conpl ai nt.



Al parties were given full opportunity to participate in the
hearing; after the close of the hearing Respondent and General Counsel each
filed a brief in support of its position.

Uoon the entire record, including ny observation of the deneanor of
the wtnesses, and after consideration of the briefs filed by the parties, |
nake the fol | ow ng:

FI ND NS GF FACT

. JURSDCION

E T. Wl I conpany is engaged in the harvesting, packing and
narketing of citrus fruit in Rverside Gounty, Galifornia. It is engaged
inagriculture and is an agricultural enpl oyer wthin the neani ng of Lab.
(ode 881140. 4(a) and 1140. 4(c).

The UFWis an organi zation in which agricultural enpl oyees
participate. |t represents those enpl oyees for purposes of collective
bargai ning, and it deals wth agricultural enpl oyers concerni ng gri evances,
wages, hours of enpl oynent and conditions of work for agricul tural enpl oyees.
The UFWis a | abor organi zation wthin the neani ng of Section 1140.4(f) of the
Act .

II.  BARGAIN NG H STARY

The UFWwas certified as bargai ning representative for Respondent's
agricultural enployees in the Goachella Valley on April 3, 1978. Thereafter
the parties entered into a col |l ective bargai ni ng agreenent havi ng an effective

date of July 15, 1978 and an expiration date of Septenber 1, 1980.
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Having failed to reach agreenent on a new contract by Septenber 1, 1980, the
parties extended the contract on a day-to-day basis and conti nued
negotiations. As of the date of hearing, the parties had not reached
agreenent on a new contract.

[11. THE ALLEGED UNFAI R PRACTI GBS

At issue are three counts alleging violations of 81153(a):

(1) causing the arrest of el even enpl oyees who were engaged i n protected
concerted activity, i.e. attenpts to communi cate with fell ow enpl oyees
during non-work tine regarding the progress of negotiations and ot her
matters of nutual enpl oyee concern; (2) threats to call the Imnmgration
and Naturalization Service (INS) directed toward enpl oyees engaged in
protected concerted activity;, and (3) threateni ng an enpl oyee with | oss of
his visa if he engaged in protected concerted activity.

Respondent' s answer is a general denial and the fol | ow ng
affirmati ve defenses: (1) the UFWengaged in unprotected activity on April 9
and 15 by effecting an unlawful entry onto Respondent's property during
busi ness hours which resulted in obstruction of Respondent's busi ness
activities; (2) on April 9 and 15, the UWFWengaged i n conduct viol ative of
881154(a), (c) and (d); (3) since April 9th, the UFWhas engaged i n unl awf ul
conduct by violating cited provisions of the collective bargai ni ng agr eenent
between the parties; and (4) the foregoi ng conduct constitutes a failure and

refusal to bargain in good faith in violation of §1154(c).§/

& Lhl ess otherw se specified all dates are 1981.



V. THE RESPONDENT' S CPERATI ONS

In 1981 Respondent enpl oyed two grapefruit harvesting crews
ranging in size from25 to 40 enpl oyees. The Goachel | a grapefruit harvest
season runs fromQctober or early Novenber until md-June. QGew No. 1
worked the entire 1980-81 Qoachel | a harvest season; Qew No. 2 worked
fromFebruary through June 1981. 4 The majority of the nenbers of Gew
2liveinthe Rverside area and conmute to work daily when the crew
works in QGoachel | a. el Those who do not commute canp at or near
Respondent's groves. Gew 1 nenbers live in the Goachel la area. The
crews generally work in separate groves and have no contact wth each

other either during working hours or during off hours.
Gapefruit harvesters are paid on a piece work basis. Wrkers are

permtted to take their lunch and other breaks as they choose. There are no
schedul ed breaks of fixed duration. Wen a worker wants a rest, he takes a
rest. Snce workers are paid a piece rate, breaks are non-conpensated tine.
During the period Lu Verne Peterson has been FH el d Superintendent, Respondent

has never disciplined a worker for taking a break.

d AQenente Perez was the crewforeman for Gew 1; N cador Baeza

was the crew foreman for Qew 2. Each is admttedl y a supervi sor
w thin the neaning of Lab. Gode §1140. 4(j).

S R versi de and Goachel | a are approxinately 90 mles apart .



V. THE BVENTS GF APRL 9, 1981

The parties stipulated to the followng facts regarding the events
of April 9th: Qew1l refused to work on a block of the Frestone Ranch
because of a dispute wth Respondent regarding the piece rate to be paid for
harvesting the grove.

The operative col |l ective bargai ni ng agreenent provides that prior
to commencing the harvest a particul ar grove or block, the parties shall neet
to establish a piece rate. |f no agreenent is reached, the crew working the
grove may refuse to work the grove wthout violating the no strike provision
in the collective bargai ni ng agreenent.

After having refused to work the F restone Ranch bl ock Gew 1
nenbers proceeded to the grove to speak to Gew 2 nenbers as they were
working. Thereafter nenbers of the two crews gathered for a neeting at the
edge of the grove. Saul Martinez, a non-enpl oyee, UFWrepresentative was al so

6/

present . -

M. THE BVENTS CF APR L 15, 1981

O April 15th Gew 1 was working in an orchard near Lincoln and
60th Avenue in the Thermal area. Wen they finished work for the day, 18 to
20 nenbers drove to La Runpa the orchard where Gew 2 was working to nmeet wth
themregarding the progress of contract negotiations wth Respondent. It was

anticipated that Gew 2 woul d be taking a | unch break when

o Uhcontroverted testinony of Peterson. Martinez did not testify.
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Qew 1 nenbers arrived. This proved to be the case. No prior approval to
hol d the neeting had been sought fromRespondent. Qew 2 had been al erted
tothe neeting by a leaflet distributed on April 14th.

Held Superintendent Peterson arrived at La Runpa Ranch about noon.
As he was on route, he observed several nenbers of Grew 1 proceedi ng t oward
the Ranch. Uoon reaching La Runpa, Peterson parked his pi ckup across the
hi ghway froman access road to the ranch and radi oed the R verside Gounty
Sheriff's office for the dispatch of a Deputy. Peterson testified he renai ned
parked on the highway for approximately thirty mnutes during which tine he
observed a caravan of six autonobiles containing Gew 1 nenbers drive into the
ranch by the access road. He waited on the highway until Deputy Sheriff
Gardner arrived. Grdner and Peterson had a conversation at the latter's
pi ckup. Peterson told Gardner there were people on his property di sturbing
hi s enpl oyees and asked Gardner to get themoff the property. He also told
Gardner he was fearful of trouble.

Fol l ow ng their conversation, Peterson and Gardner wal ked down the
access road past Oew 1's parked cars until they cane to a group of peopl e
eating and mlling around. They encountered the group two or three tree rows

into the grove. 7

7 There is a conflict regardi ng whether the group was assenbl ed in the

first rowof trees or the second or third row It is unnecessary to resolve
this conflict since there was no work in progress in the inmedi ate area. It
is undi sputed the assenbly occurred when G ew 2 was taking | unch.

-7-



After obtaining Martha N eto, a nenber of Gew 2, to translate for them

Gardner and Peterson spoke to the assenbl ed workers.

Gardner had previously explained to Peterson that it woul d be
necessary for Peterson to request in the presence of a Deputy that the peopl e
| eave in order to evict themfor trespassing. Peterson, speaking in English,
asked the Oew 1 nenbers to | eave the property. This request was transl ated
I nto Spani sh. =

Thereafter the Gew 1 nenbers |eft the orchard and returned to
their cars; they nade no further attenpt to return to the orchard to speak to
Gew 2 workers. The O ew 1 people remained in the vicinity of their cars for
approxi mately an hour, at which tine they were taken to jail. Peterson

effected a citizen's arrest upon el even Qew 1 nenbers.gl

The workers renmai ned on the access road until the arrival of a

sheriff's van which transported themto jail.

8/ Quintero testified that Gardner told Gew 1 nenbers to | eave because
they were on private property and that he would arrest themif they didn't
| eave. According to Qiintero, Gardner also said it would cost $75.00 to get
out of jail and that their cars woul d be i npounded.

Quintero further testified that Peterson, speaking in English, told

Gardner to arrest themand to call "immgration” when we got to the jail
because many of us had no docunentation. Gardner had no recol | ection of
Pet er son sayi ng anyt hi ng to hi mabout undocunented workers, the Border Patrol

or the Immgration Service. Peterson denied nmaking any reference to the
Border Patrol or the Inmgration Service.

9/ Ten of those arrested were charged wth violating Gal. "P. C
8602(j). The eleventh person was a mnor; her natter was referred to
juveni | e court where charges agai nst her were dropped.



They were booked and then rel eased on their own recogni zance. None of those
arrested was jailed. The booking process took about half an hour. Quintero
testified those arrested were required to produce their docunentation for I NS
when they arrived at the jail.

Wien G ew 1 reached the orchard, Mguel Quintero and Carlos D az,
Gew 1l representatives on the negotiating coomttee, contacted forenan Baeza
as he was eating lunch in the vicinity of 18 to 20 Gew 2 nenbers. They asked
Baeza for a nonent alone wth the workers. Baeza declined to nove because he
was eating. Qintero and O az then began speaking to the workers. Peterson
and Gardner arrived at this point and the events described above occurred.

Quintero testified that after leaving the orchard Gew 1 nenbers
were unabl e to renove their cars fromthe access road because their forward
passage was bl ocked by a forklift, and they were bl ocked from behi nd by patrol
cars parked behind themin the access road. Wiile there is no dispute that
cars were parked in the road behind the workers cars or that Peterson had a
forklift stop inthe road in front of them there is a dispute regardi ng
whet her their egress in either direction was inpeded or prevented. Qiintero
testified the road was too narrowto drive around the forklift or backup

around the patrol cars.@/ Admttedly, he did not ask

10/ General Q(ounsel's wtness Bernardo Val |l adares Tovar al so testified
that they were unable to | eave because the road was bl ocked in both
directions. General (ounsel's wtness Carlos Daz testified the workers were
unabl e to back out because the road was bl ocked by two sheriff's cars parked
on the access road.



either Gardner or Peterson to nove the vehicles bl ocking their
egress.gj

Deputy Gardner was of the opinion that the workers coul d have | eft
the area either by backing out or by driving around the forklift. He
testified that on several occasions, using Deputy Burkheiner to translate, he
suggested to the workers that they back their cars out and | eave.

Deputy Burkhei ner testified that none of the workers told hi mthey
were unabl e to nove their cars, and none sought his assistance in | eaving the
area. Burkheiner renenbered the road as havi ng enbanknents approxi nat el y
three feet high on either side and as probably w de enough to acconodate two
cars.

After the workers departed Peterson called a tow ng service to
renove their cars because they interfered wth equi pnent novenent al ong the
access road. nly one car was towed; the others were gone by the tine the tow
service arrived

nly 11 of the 18 or so workers who came to neet wth Gew 2 were
arrested. The renai nder departed on foot pursuant to Quintero' s instruction.
According to Quintero, Peterson told the Deputies to call the I NS because he
was aware there were undocunented workers present. Quintero was al so anare

t here were undocunent ed workers present.

11/ Bernardo Vall adares testified that both Quintero and Daz told
the sheriff we couldn't nove because their cars were bl ocki ng the way and
asked that the cars be noved. D az testified he told the Spani sh speaki ng
sheriff that they were unabl e to | eave because the road was bl ocked.
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Qunitero also testified that Peterson told the Deputy Sheriff to
call immgration when he got us to jail because nany of us were undocunent ed.
Quintero' s testinony on this subject natter was uncorroborated. Peterson
deni ed making any statenent to Gew 1 regarding INS or the Border Patrol.
Deputy Gardner did not hear Peterson nmake such statenents. Deputy Burkhei ner
who overheard only portions of Gardner's conversations wth Peterson heard no
nention of the Border Patrol or INS nor did Peterson speak directly to
Bur khei ner about calling INS or the Border Patrol.

The testinony of General Qounsel's w tnesses about INS being
present at the jail while Oew 1 nenbers were bei ng booked i s uncontroverted.
General ounsel's wtness Daz testified the INSwas present. Quiintero
testified to the sane effect, noting al so that those who were arrested were
required to produce their docunentation. Neither Gardner nor Burkhei ner,
Respondent ' s w t nesses, was questioned regarding the presence of the INS at
the jail.

MI. THE BVENIS (F APRL 17, 1981

Jesus Vall adares testified that he and Peterson had a conversation
about 8:30 a.m in the orchard where Gew 1 was working. Peterson spoke in
English; Perez translated his renmarks fromEnglish to Spani sh. Peterson asked
whet her Val | adares had retrieved his car. Peterson also said that if he kept
on visiting Gew 2, they would take away his visa and send himto Mexi co.
Peterson tol d himhe was being too cocky and was giving G ew 2 i deas.

Val | adares deni ed gi ving

-11-



the other crewideas. This ended the conversation. Valladares nade no
nention of Quintero being present during the conversati on.l—Z

Perez had no recol | ection of a conversation between hi mand
Val |l adares on the 17th. He admtted he heard Peterson speak to Val | adar es.
No testinony was elicited regarding what he heard sai d.

Perez al so deni ed transl ati ng any conversati on about |oss of
Val | adares' visa, about sending himto Mexico, about not talking to Gew 2

menbers or about the tow ng of Valladares car.l—?’/

Pet er son deni ed having any conversation wth Val | adares

on April 17th.

12/ Quintero testified he overheard a conversation between Peterson and
Val | adares, translated by Perez, in which Peterson stated that if Vall adares
were naking troubl e, they woul d take away hi s docunentation and send hi m back
to Mexico. Quintero places the time of the conversation between 6:30 and 7: 00
am Qintero places hinself 3.5 neters fromVal | adares when the conversati on
occurred. He heard Peterson say they were going to take docunentation away
B_r gm hi m[ViaI | adares] and his famly and send themback to Mexico. Valladares
idnot reply.

13/ General (ounsel inaccurately characterized Perez's testinony. Perez
did not deny that Peterson had a conversation wth Valladares on April 17th;
he denied only that he had translated the conversation. Mre specifically,
Perez denied translating the specifics cited above. ntrary to the assertion
of General Gounsel | do not read Perez's testinony to be that he had never at
any tine translated for Peterson, but rather that he did not transl ate any
conver sation between Peterson and Val |l adares on the 17th. During Val | adares
testi nony he appeared to conprehend a reasonabl e anount of English; thus
naking it possible that translation of any renarks by Peterson unnecessary.
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ANALYS S AND GONCLUSI ONS

The Arrests

I n substance the conpl aint, at Paragraph 6, alleges that
Respondent vi ol ated 81153(a) by causing the arrest of el even nenbers of
Gew 1 who were engaged in protected concerted activity. The all eged
protected concerted activity consisted of attenpts of Gew 1l to communi cate
wth Gew 2 during nonworking tinme for the purposes of discussing the
progress of contract negotiations and obtaining Gew 2 participation in the
pr ocess.

The facts regarding the allegation, are virtual |y uncontroverted.
S x or seven carloads of Gew 1 nenbers havi ng finished work for the day went
to La Runpa Ranch, the site where Gew 2 was working. They parked their cars
on a dirt access road adjacent to the grove in which Gew 2 was working. Wen
Gewl arrived, 18 to 20 Gew 2 nenbers were taking their lunch break. As the
neeting was about to start, Respondent's H el d Superintendent and a Deputy
Sheriff ordered OGewl to leave; Qew 2 was ordered to return to work. Qewl
nenbers returned to the access road and their cars. No further attenpt was
nade to neet wth Gew 2. Heven OGew 1 nenbers renained in the area of their
cars until such tine as they were transported to the Indio police station and
booked.

Arresting or threatening to arrest persons for engaging in

protected concerted activity viol ates 81153( a).1—4/ Thus,

14/ See DATrigo Brothers ., 3 ALRB No. 31 (1977); cf. M
Garatan, Inc., 5 ALRB No. 16 (1979).
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whet her Respondent violated the Act as all eged in Paragraph 6 hi nges upon
whet her those arrested were engaged in protected concerted activities.

The Suprene Gourt in Republic Aviation Gorp. v. NLRB (1945) 324

US 793, upheld two presunptions announced by the National Labor Relations
Board i n Peyton Packi ng (30.1—5/ Sating that working tine is for work, the

Gourt held that an enpl oyer coul d promul gate and enforce a rul e prohibiting
union solicitation during working hours. However, the Gourt held that tine
outside of working hours, i.e. before or after work, during | unch or break
periods, is the enployee's tinme to use as he chooses al t hough the enpl oyee is
on conpany property; therefore it was not wthin the province of an enpl oyer
to promul gate and enforce a rule prohibiting union solicitation by an enpl oyee
out si de of working hours, although on conpany property. Such a rule, said the
Qourt, is presunptively an inpedinent to sel f-organization and therefore

di scrimnatory absence evi dence that special circunstances nake the rul e
necessary in order to naintain production or discipline.

Juxt aposi ng Republic Aviation to the present fact situation,

Respondent presented no evidence tending to establish that denial of Gew 1l

access was necessary in order to naintain

15/ (1943) 49 NLRB 828, enf'd 142 F.2d 1009 (5th dr.), cert. Denied
323 US 730 (1944).
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production or discipline. 1o/ The events of April 9 do not provide a
sufficient basis for Respondent's action on April 15. The April 9 events
were triggered by an inability of Gew 1l to agree upon a piece rate; they
left work as permtted under their collective bargai ning agreenent.
Moreover, it is clear that the Gew 1 s visitation of Gew 2 on the 9th was
| ed by a non-enpl oyee uni on representati ve.

Ve turn nowto the question of whether the free-time nonwork area

requi renents of Republic Aviation are present here. Menbers of both crews

were on free-tine. It is undisputed that Gew 1 was finished for the day
and that Gew 2 nenbers at the site of the neeting were eating | unch. Wth
respect to whether the neeting site was a nonwork area, it nust be

recogni zed that in an agricultural context there is frequently nothing to
correspond to a conpany parking oot a cafeteria. The ALRBin dealing wth
access for non-enpl oyee uni on representatives recogni zed the industrial -

agricultural diferences and provided that |unch tine access
is permtted at such |ocation as the enpl oyees eat their |unch. e

16/ The fact Respondent was not engaged in enforcing a no neeting
ruleis immaterial. It is the conduct which is significant irrespective of
whether its justification sought in terns of applying a house rul e agai nst
neetings. Nor isit material that Gew 1's access was sought in a
bargai ning context rather than an organi zati onal context. See Q P. Mirrphy
Produce (., Inc. (1978) 4 ALRB No. 106.

17/ 8 Cal. Admin. Code §20900(e)(3)(B).
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O April 15th it was at just such a site that Gew 1 sought to hold its
neetings. It was the groves equival ent of the factory |unchroom There was
no attenpt to interfere wth Respondent's operati ons.

But for the fact that off-duty enpl oyees were invol ved Republic
Aviation woul d be dispositive of the allegations of Paragraph 6. Respondent

directs our attentionto GT.E Len Kurt, Inc. (1973) 204 NLRB 921 as

supporting its position that an off-duty enpl oyee does not have the right to
enter his enployer's premses because his status is anal agous to that of a
non-enpl oyee and i s subject to the principles applicable to non-enpl oyees.

The NLRB stated in GT.E Len Kurt:@

It seens apparent that for purposes not protected by this Act of f-duty
enpl oyees and non-enpl oyees woul d be invitees to the sane extent, and one
is nonore entitled than the other to admssion to the premses. V¢ are
unabl e to conclude that a different rule is required where uni on

organi zation is invol ved, and absent a show ng of inability to reach the
enpl oyees ot herw se, we see no justification for hol ding that an

enpl oyer's right to control ingress to his property nust give way for
that purpose. Rather, to require an enployer to open his premses for
union activities to off-duty enployees is, in fact, to conpel himto nake
avai | abl e an additional neans of communi cation, one which we believe he
need not afford them (204 NLRB at 922)

Wthout otherw se attenpting to distinguish GT.E Len Kurt, the

difficulty with Respondent's argunent is

18/ (1973) 204 NLRB 921.
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that the case no | onger represents the position of the NLRB.

Tri-County Medical Center 19 Is nowthe | ead case dealing

wth problens of off-duty enpl oyee access. As stated by the NLNRBin Tri -
Gount y;

In GIE Lenkurt. the respondent pronul gated and published in its enpl oyee
handbook a rul e whi ch provided that "An enpl oyee is not to enter the
plant or remain on the premses unless he Is on duty or schedul ed for
work." A najority of the Board concl uded that where an enpl oyer's no-
access rule denies all off-duty enpl oyees access to the premses for any
purpose and is not discrimnatorily applied only agai nst enpl oyees
engaged in union activities the rule 1s presunptively valid absent a
show ng by the union that no adequate alternative neans of conmmuni cation
is available to it.

The hol ding of GIE Lenkurt nust be narrowy construed to prevent undue
interference wth the rights of enpl oyees under Section 7 of the Act
freely to communicate their interest in union activity to those who work
on different shifts. In Bulova Watch Gonoany, Inc., 208 NLRB 798 (1974),
we hel d, distinguishing Lenkurt, that the enpl oyer violated Section
8(a)(1) of the Act by restricting enpl oyees access to outsi de areas of
the plant shortly before their working shifts. In that case, as here, it
did not appear fromthe record: that the enpl oyer had published or
dissemnated to its enpl oyees any no-access rul e concerning of f-duty
enpl oyees. V¢ conclude, I1n order to effectuate the policies of the Act,
that such aruleisvalidonly if it (1) limts access solely wth
respect to the interior of the plant and other working areas; (2) is
clearly dissemnated to all enpl oyees; and (3) applies to off-duty

enpl oyees seeki ng access to the plant for any purpose and not just to

t hose enpl oyees engaging in union activity. HFnally, except where
justified by business reasons, a rul e which denies off-duty enpl oyees
entry to parking lots, gates, and other outside nonworking areas wll be
found invalid, (at 1089)

19/ 222 NLRB 1089 (1976).
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There was no evidence in Tri-County that Respondent had
communi cated to its enpl oyees the exi stence of any rule conformng to the
NLRB s criteria set forth in the case; therefore Tri-Gounty was found to
have violated Section 8(a)(l) [Section 1153(a)]. Here, there is no
evi dence Respondent has a rule conforming to the criteria set forth in Tri-
Qounty or that such a rule has been di ssemnated to grapefruit harvesters.
Thus, Tri-CGounty and the cases followng it provide precedent
for finding Respondent's interference wth off-duty enpl oyees' access to

non-work area to be violative of 81153(a). 20

Seeking to avoid the foregoi ng concl usi on, Respondent argues t hat
Section 7 of the collective bargaining contract controls the access sought on
April 15th; that the access was violative of the contract and, therefore, not
pr ot ect ed- concerted activity.
The col | ective bargai ning contract contai ns an access provi sion
whi ch reads as fol | ows:
Section 1. Duly authorized and desi gnated representatives of the Uhion
shal | have the right to access to Enpl oyer premses in connection wth

the conduct of nornal Lhion affairs in the admnistration of this
Agreenent. In the

20/ See Maywood, Inc., (1980) 251 NLRB No. 139, Sip . 4 (enpl oyer
viol ated 88(a)(1) by threat eni ng to call police and by barring access by
off-duty enpl oyees to a plant cafeteria for the purpose of soliciting
nighttine cafeteria workers); Eastern Maine Medical Center, (1980) 253 NLRB
No. 24 (enpl oyer violated §8( a) (1) by expel ling off-duty errpl oyees engaged
insolicitation for union in the hospital's second fl oor |obby); See al so
Canpbel | Chai n Gnpany, (1978) 237 NLRB 420.
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exercise of the foregoing, there shall be an unnecessary interference
w th the productive activities of the workers.

Section 2. Before a Lhion representative contacts any of the workers
during working hours, he shall notify the Ewl oyer that he is on the
prem ses.

Section 3. The Lhion shall advise the Enpl oyer of the nanes of its
dul y authorized and desi gnated representatives. 21/

Respondent argues that the cited provision control s the access
attenpted on April 15 because its "negotiation-oriented' purpose was the
conduct of normal union affairs; that since the access was inconsistent wth
the requirenents of the contract, Gew 1 nenbers waived their rights to access
to conpany property. Stated otherw se, Respondent argues that Article 7
wai ves any 81152 rights beyond those set forth that enpl oyees mght ot herw se
have to access for the purpose of holding a Uhion neeting. The General
Gounsel responds that a Uhion cannot wai ve enpl oyees' 81152 rights to neet and
organi ze; and further that even if the enpl oyees' 81152 rights can be wai ved,
the wai ver nust be cl ear and unequi vocal and Article 7 fails this test.

The record sheds no light on the intentions of the parties
regarding Article 7. The Article is contractual |anguage commonly found in
col | ective bargai ning agreenents in other than the agricultural sector, and
such provision as custonarily ained at providing a contractual right, in

addition to statutory rights, for non-enpl oyee union representatives to

21/ Respondent's Ex. A Article 7 of the agreenent.
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cone onto an enpl oye's premses for the purpose of admnistering

the col | ective bargai ning agreenent, i.e. investigating,
processing and attenpting to settle gri evances.2—2/ Absent

evidence of a contrary intention, a permssible inference is that the cited
provision spells out the rights of non-enpl oyee UFWrepresentati ves to cone
onto Respondent's property for the purpose of admnistering the collective
bargai ning agreenent. So interpreted, the contractual |anguage deals wth
admni strative access and has no application to a union neeting sol el y anong
Respondent ' s enpl oyees on Respondent's premises in a nonwork area during free-
tine. A neeting anong enpl oyees to update their awareness of what has
transpired in negotiations and to seek additional enpl oyee participation

in the bargai ning process is not contract admnistration as custonarily

vi ened. 2

Rather such a neeting is an inrinsic part of the negotiation
process and therefore not wthin the purviewof Aticle 7. 24 Thus,
Respondent' s argunent that the contract controlled Gew 1's attenpted access

IS

22/ See Bud Antle (1977) 3 AARB No. 7, fn. 9, p. 7 for another exanpl e
of such a clause. It is apparent in Bud Antle that the clause related to non-
enpl oyee represent ati ves.

23/ Bruce Church, Inc., (1981) 7 ALRB Nbo. 20 recogni zes for purposes
of access there is a distinction between access relating to the
negoti ation process and access relating to contract admnistration.

24/ See Q P. Murphy Produce (o., Inc. (1978) 4 ALRB No. 106. Wile Q
P. Mirphy dealt w th non-enpl oyee union representatives' rights to access
during negotiations, there 1s some need for worker to worker communi cation
regardi ng the bargain process. The rational e of Mirphy supporting non-
enpl oyee uni on access 1s al so applicabl e to communi cations between rank and
file enpl oyee nenbers of the Lhion's negotiati ng
(footnote conti nued----)
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rejected. Article 7 deals with admnistrative access not bargai ni ng
rel ated access.
Respondent next argues that preventing Gew 1
nenbers access to La Runpa did not violate 81153 (a) because the guidel i nes

set forthin Q P. Mirphy, supra, were not adhered to by the ' enpl oyee-

bargai ning representatives” in Gew 1. This argunent is not persuasive.

The Board in Mirphy was concerned wth post-certification access of
non- enpl oyee representatives, i.e. UFWorgani zers or Business Representati ves.
No such individual s were involved in the events of April 15th. The persons
entering La Runpa were of f-duty enpl oyees of Respondent. This is the
controlling fact. Two of the crew nenbers, Qiintero and D az, were rank and
file nenbers of the Uhion negotiating coomttee; there is nothing in the
record whi ch suggests their status warrants bracketing themw th the sane
restrictions as are inposed upon ful lti ne union representatives not enpl oyed
by Respondent .

Enpl oyee union activity at the enpl oyer's premses has historically
been treated nore charitably than has such activity by non-enpl oyee
representati ves. Fornan states the rationale for the disparity in the
fol l ow ng terns:

Nonenpl oyees w Il be unfamliar to the conpany and and its

supervi sory personnel, and nay create probl ens of identification,
discipline, injury and security

(----Footnote 24 conti nued)

coomttee and the workers as well as to communi cation anong
the rank and file nenbers thensel ves, always of course subject to
the limt of non-interference wth the enpl oyer's operations.
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substantial |y nore serious than those attendant
upon solicitation by enpl oyees who are known and o5/
who t hensel ves know the rul es and | ayout of the plant.=

In any event, only Quintero and D az anong the G ew 1 nenbers
present on the 15th were col orably UFWrepresentatives, the other 16 or so

were not even col orably union representatives. Thus, Q P. Mirphy, supra, is

in opposite to a situation in which Respondent interdicted the right of its
enpl oyees to engage in union activities during non-work tine and i n non-work

ar eas.

Threat to Gall INS

Paragraph 7 of the conplaint alleges that Peterson on April 15th
threatened nenbers of Gews 1 and 2 wth calling the I NS because they were
engaged in protected concerted activity.

Having found that Gew 1 nenbers were engaged i n concerted
protected activities when they sought access to the work site of Gew2, it
follows that any threat to secure the presence of the I NS woul d constitute an
i ndependent violation of 81153 (a). Athreat tocall the INSis as clearly
chilling to the exercise of 81152 rights as a threat of arrest.2—6/

Thus, with respect to the allegations of paragraph 7, it renains

25/ Gorman, Basic Text on Labor Law 1976, p. 185.

26/ See Jackson & Perkins, 3 ALRB No. 36 (1977) in whi ch the Board found
athreat to call the sheriff to arrest union organi zers for trespass at a tine
when they were on the property legitimately to be a violation of 81153(a).

See also: DArigo Brothers Go., 3 ALRB No. 31 (1977).
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only to determne whether the statenent alleged was nade.

VW have only Quintero' s uncorroborated testinony that Peterson
threatened to call the INS. D az who was present during the period precedi ng
the arrest was not questioned regarding statenents attributed to Peterson
regarding the INS. Deputies Gardner and Burkhei ner heard no such statenents;
Pet erson specifically deni ed having so spoken.

General ounsel has the burden of establishing by a preponderence
of the evidence that the threateni ng statenent was nade. The failure of
General ounsel to question DO az regardi ng such statenents permts an
inference that his testinony woul d not have corroborated Quintero on this
poi nt . 20 Goupl ed with the testinony elicited fromRespondent’ w tnesses
Gardner and Burkhei ner that Peterson did not request that INS be called, the
failure to question Daz on this issue or to call rebuttal wtnesses to
corroborate Quintero and controvert the deputies | eads ne to conl ude that

Peterson did not on April 15th utter the threat alleged.2—8/ Nor is this

concl usi on di spelled by the uncontradi cted testinony of Daz and Qintero that
INS representatives were present at the jail during the period those arrested

were bei ng booked. As the

27l See Interstate Arcuit, Inc. v. Lhited Sates (1939) 306 U S 208;
Alis Chalners Gorp., 234 NLRB 350, 353 ("1978) ; Local 860 Teansters, 231
N_RB 838 (1977).

28/ This conclusion is reached w thout placing any reliance upon
Peterson’s specific denial that he made such a statenent.
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As the record stands, the INS presence is unexplained. A so unexplained is
the failure of General Gounsel to call a representative of INSto testify
regarding its presence at the jail. Wile one mght specul ate Respondent was
responsi bl e, specul ati on does not suffice to support an unfair |abor practice,
and, as noted, the record does not support the concl usion, Peterson nade such
a request at La Runpa in the presence of crew nenbers.

| shall recoomend that the allegations of Paragraph 6 be di smssed.

The BEvents of April 17th

Paragraph 8 of the conplaint alleges in substance that
Respondent on April 17th threatened Jesus Val | adares Tovar with | oss of
his immgrant visa if he engaged in protected concerted activity.

There is a direct conflict regarding whether there was a
Pet erson- Val | adares conversation on the 17th. As wth Paragraph 7 the
probl emis determning whether the alleged remark was in fact nade. |If
so, Respondent viol ated §1153(a).§/

Peterson's testinony that he had no conversation wth Val |l adares
the norning of the 17th is not credited. Perez, al so Respondent’'s w t ness,
testified to the contrary. For himto do so while still enployed as a
supervi sor for Respondent was against his interest and that of Respondent;

therefore his

29/ Harry Garian Sales, 6 ALRB No. 55 (1980).
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testinony that a conversation occurred is entitled to be credited. e

VW turn to the question of what was said. The Val |l adares version
is uncontroverted. Perez did not deny the remarks attributed to Peterson by
Val | adares and Quintero; he did not renenber having heard them He did deny
having translated them Further, it is of sonme significance that Respondent's
counsel having established that Perez did not renenber hearing Peterson utter
the threat, nade no effort to determne whether he renenbered that the crucial
comments were not nade; or to bol ster Perez’ credibility by asking himto
testify regarding his recol |l ection of what was sai d.3—1/ The failure to inquire
on direct examnation regarding crucial facts permts the inference that the

answers elicited woul d not support the parties positi on.3—2/

_ 30/ Southern Print & Véterproofing G., Inc. 230 NLRB 429 (T977);
A ttsburg Press Gonpany, 252 NLRB No. 75 (1980).

31/ Perez’ testinony that he did not translate Peterson' s renarks is
not credited. | find it highly unlikely that, bei ng present, he woul d not
have done so. An alternative 1s that Valladares understood Petersons renarks
in English. There is insufficient evidence to support such a finding;
although it was evident fromhis tendency to answer questions before they were
fully translated that Val |l adares understands sone Engli sh.

32/ Alis Chalners Gorp., supra; Local 860 Teansters, supra.

111
111
111
111
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Thus, as the record stands, we have the Val | adares version of the
Pet er son- Val | adares conversation whi ch stands uncontroverted by credi bl e
testinony. The detail wth which Valladares testified regarding Peterson's
statenents gives it the ring of truth. The attributed statenent regardi ng
Val | adares’ car is consistent wth Peterson's awareness that it was his car
whi ch had been towed on the 15th. Thus, | conclude that Peterson threatened
Val | adares with deportation if he continued to engage in protected concerted
activity and that said threat violated 81153 (a).g’/

THE REMEDY

Havi ng found that Respondent engaged in certain unfair |abor
practices wthin the neaning of Section 1153(a) of the Act, | shall recommend
that it cease and desist therefromand take certain affirnati ve action
designed to effectuate the policies of the Act.

In order to renedy nore fully Respondent’s unl awful conduct, |
shal | recommend that Respondent nake known to its current enpl oyees, to all
persons enpl oyed during the 1980-81 grapefruit harvest season in the Goachel | a
Valley, and to all persons enpl oyed during the 1981-82 grapefruit harvest

season in the Goachella Valley that it has been found in violation of the

Agricultural Labor Relations Act, and that it has been

33/ Snce Valladares did not place Quiintero at the scene of the
conversation, no reliance has been placed on Qiintero’ s testinony that he
heard Peterson state that if Valladares continued to nake troubl e, he woul d
take his docunentation and send hi mto Mexi co. Mreover, in assessing
Quintero's credibility regarding the conversation, it noted that Quintero only
recalled the liability produci ng statenent and not hi ng el se whi ch was sai d.
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ordered to cease violating the Act and not to engage in future
vi ol ati ons.

| shall also recormend that the Notice attached hereto be
distributed and posted in English and Spani sh.

In addition to the custonary renedi es afforded when a viol ation of

81153(a) is found General Gounsel relying upon Mount Babtist Menori al

Hospital, 229 NLRB 45 (1977) urges the follow ng renedi es: rei nbursenent for
the expenses incurred by those nenbers of Gew 1 arrested for trespass;
paynent by Respondent of the tow ng cost incurred by Jesus Vall adares Tovar;3—4/
rei nbursenent for any wage | oss enpl oyees suffered as the result of having to
nake court appearances in connection wth their arrests for trespass; and that
Respondent be directed to join in a petition to the Minicipal Gourt and
district attorney to drop the charges agai nst its enpl oyees.

Gontrary to the assertion of Respondent, | find
Mbunt Babti st and subsequent cases to be applicable precedent for the relief

sought by General Oaunsel.3—5/ In Munt Babtist, Respondent in a prior N.RB

hearing, testified that enpl oyees

34/ The evi dence establishes that Respondent had Val | adares’ car towed
fromthe access road to a location in Indio and that it cost Valladares $70.00
toreclamhis car.

35/ dark Manor Nursing Home Gorp., 254 NLRB No. 54 (1981); Medi cal
Center Hospitals, 244 NLRB 742 (1979).
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were free to handbill inside or outside the hospital so long as they did not
interfere wth the work of other enpl oyees or did not carry their activities
into the patient care areas. However, a nonth after this testinony, enpl oyees
who relied upon these assurances and attenpted to handbi Il on behal f of the
uni on were ordered to cease doing so by security guards and were gi ven

di sci pl i nary war ni ngs.

O a particul ar occasion, an enpl oyee handbilled in the | obby
across fromthe cafeteria while on his lunch break. He was directed to stop
or be suspended, and when he declined to stop was threatened wth arrest.

Wien the enpl oyee tol d the guards he was schedul ed to work, they escorted him
to the hospital entrance where he was taken into custody by the police.

F nding respondent’s solicitation and distribution policies and
rul es unl awful and that Respondent intended to nake an object |esson of the
inci dent and thereby chill enpl oyee enthusiasmfor union activity, the Board
fashi oned the fol |l ow ng renedy: nake the enpl oyee whol e for |oss of pay and
for his $25.00 fine; joinin ajoint petition to the Minicipal Gourt to
expunge the conviction fromthe record; and rei nbursenent for the costs
Incurred in defendi ng agai nst the crimnal action.

Uoon the basis of the entire record, the findings of fact and
concl usion of |aw and pursuant to Section 1160.3 of the Act, | hereby

I ssue the foll ow ng recommended:
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CROER

Respondent, its officers, agents, supervisors and representatives
shal | :

(1) GCease and desist from

(a) threatening enpl oyees wth arrest for neeting wth
fel | ow enpl oyees duri ng nonwor ki ng tine i n nonwor ki ng ar eas;

(b) threatening enpl oyees wth arrest or deportation for
engaging in protected concerted activities;

(c¢) inany like or related manner interfering wth,
restrai ning or coercing enpl oyees in the exercise of rights guaranteed them
under that Section 1152 of the Agricultural Labor Rel ations Act.

(2) Take the followng affirmative action

a) Reinburse each enpl oyee for | egal expense:
arising fromhis arrest, including costs of appeal, on charges brought agai nst
hi mby Respondent in violation of the Agricultural Labor Relations Acts.

(b) Reinburse Jesus Val |l adares Tovar for
costs incurred as the result of having his car towed fromRespondent's
premses at the direction of Respondent.

(c) Reinburse nenbers of Gew 1 for any wage | osses
suffered as the result of having to appear in court to defend agai nst cri mnal
charges based upon their protected concerted activity of April 15, 1981;

(d) Uoon request joinin a petitionto the

- 290-



Dstrict Attorney of Rverside Gounty and to the Minicipal Gourt to di smss
the charges agai nst those enpl oyees arrested on April 15, 1981, and to expunge
t he record.

(e) Preserve and nake available to the ALRB
or its agents, upon request, for examnation and copying all payroll records,
social security paynent records, tine cards, personnel records and reports and
ot her records necessary to ascertain the back pay due.

(f) Ml to each enpl oyee enpl oyed during the 1981- 82
Qoachel | a grapefruit harvest a copy of the Notice attached hereto and nar ked
" Appendi x".

(g0 Gdveto each of its current enpl oyees a copy of the
noti ce attached hereto and narked " Appendi x".

(h) dve to each enpl oyee hired during the 1981-82
grapefruit harvest season a copy of the notice attached hereto and nar ked
" Appendi x".

(i) Post the notice attached hereto and
nar ked " Appendi X" during the period of the 1981-82 grapefruit harvest.

(j) Notify the Regional Drector in the
H Centro Regional Gfice wthin twenty (20) days fromrecei pt of copy of this
Deci sion of steps Respondent has taken to conply therewth, and continue to
report periodically thereafter until full conpliance is achieved.

(k) (opies of the notice attached hereto shall be
furni shed Respondent for distribution by the Regional Drector for the H
Centro Regional Gfice.
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It is further recommended that the allegations of the anmended
conplaint as set forth in Paragraph 7 be di smssed.

DATED Decenber 1, 1981

AR GLTURAL LABCR RELATI ONS BOARD

| ALY

Robert Le Prohn
Admnistrati ve Law Gficer
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APPEND X

NOT CE TO WIRKERS

After a trial where each side had a chance to present their facts,
the Agricultural Labor Relations Board has found that we interfered wth the
right of our workers to freely decide they want a union. The Board has tol d
us to send out and post this Notice.

V¢ wll do what the Board has ordered, and also tell you that:

The Agricultural Labor. Relations Act is alawthat gives all farm
workers these rights:

(1) to organize thensel ves;

(20 toform join, or help unions;

(3) to bargain as a group and choose whomthey want to speak for
t hem

(4 to act together wth other workers to try to get a
contract or to help or protect one anot her;

(5 to decide not to do any of these things.

Because this is true we promse that:

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing any of the things |isted above.

Especi al | y:
VE WLL NOT threaten to arrest or have deported our enpl oyees for

engaging in protected concerted activity



or union activity during nonworking tine i n nonworki ng areas.

VE WLL NOT arrest or threaten wth arrest off-duty
enpl oyees for comng on our property to neet wth on-duty enpl oyees
during nonworking tinme i n a nonworki ng area.

VE WLL rei nburse the fol |l ow ng naned enpl oyee for | egal
fees, including fees incurred in connection wth any appeal,

incurred as a result of being arrested on April 15, 1981.

Jose Gseguera Jesus Val | adares Tovar
Bernardo Val | adar es Jesus Honero Val | adar es
Ponci ano Val | adar es Jose Luis Lua

Nabor Lua Jai ne Lua

Carlos D az M guel Quintero

Del ores Magana Val | adar es

VE WLL rei nburse the enpl oyees naned above for any
wages lost as a result of having to appear in court in connection
wth the arrests of April 15, 1981.

VE WLL rei nburse Jesus Val | adares Tovar for the cost of
having his car towed fromour premses on April 15, 1981.

E T. WAL GOMPANY

By:
(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Rel ati ons Board an agency

of the Sate of Galifornia. DO NOIT REMOVE CR MUTI LATE,
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