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CEQ 9 ON AND GROER

n Decenber 15, 1981, Admnistrative Law Gficer (ALQ Hlen Lake
I ssued the attached Decision in this proceeding. Thereafter, Respondent
tinely filed exceptions wth a supporting brief and the Charging Party fil ed
abrief inreply to Respondent's excepti ons.

Pursuant to the provisions of Labor (ode section 1146, the
Agricultural Labor Relations Board (ALRB or Board) has delegated its
authority inthis natter to a three-nenber panel.

The Board has considered the record and the ALOs
Decisioninlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the AOand to adopt her recommended
Qder as nodified herein.

Respondent excepts to the application by the AOof the Wight
Line, ADvision of Wight Line, Inc. (1980) 251 N.RB 1083 [ 105 LRRVI 1169],

analysis in the Arnando Vargas discharge. Respondent contends that the
failure of the AAOto nake a finding on the enpl oyer's reasons for the

di scharge of Vargas was error and t hat



had she correctly applied Wight Line to this case she woul d have found the

di scharge to have been proper. In Nshi Geenhouse (Aug. 5 1981) 7 ALRB Nb.
18 this Board adopted the Wight Line test. In Mrtori Brothers DOstributors
(Mr. 1, 1982) 8 ARB No. 15 we interpreted the Wight Line test as shifting

the burden of production to the Respondent, while the burden of persuasi on
renai ned wth the General unsel .

S nce Mrtori, we have noted a split anong the federal
authorities regarding precisely the conflict outlined above. The National
Labor Relations Board (N.RB) has consistently nai ntai ned, since Wight Line,
that both burdens shift to the enployer. This interpretati on has been
approved in seven of the federal circuit courts. (See, Zurn Industries, |Inc.
v. NLRB (1982) 680 F. 2d 683 [110 LRRM2944] at note 9.) The N.FRB
interpretation has been rejected by the Hrst and Third federal circuit

courts, in favor of the rule stated in our Mrtori decision. (See, NLRBv.
Wight Line (1st dr. 1981) 622 F. 2d 899 [108 LRRM2513]; Behring Inter-
national Inc. v. NNRB (3rd dr. 1982) 675 F. 2d 83 [ 109 LRRVI 3265] . )

(n further consideration, we are persuaded that the NLRB
interpretation is consonant wth the legislative history of the national
| abor law and is a reasonabl e policy decision regarding the purposes of the

causal ity standard. V& therefore overrule Mrtori Brothers Dstributors,

supra, 8 ALRB No. 15, and hold that in dual notive cases, once the General
Qounsel has carried its burden of proof as to the prina faci e case, the
burdens of production and persuasion shift to the enpl oyer, and a viol ation

wll be found, unless the enpl oyer proves by a preponderance of evi dence

8 ARBNo. 74 2.



that the adverse action woul d have been taken even absent the
enpl oyee' s protected activity.

V¢ believe the ALOs anal ysis of the Vargas di scharge was
insufficient inthat she declined to nake findings on the all eged busi ness
reasons asserted by the enployer as justification for the discharge. W
construe the Wight Line case as requiring such findings and we therefore will
examne the record in that |ight.

Wight Line requires the General unsel to establish a prina facie
case that the discrimnatee was engaging in protected concerted activity, that
the enpl oyer knew of that activity and that the enpl oyee was di schar ged
because of that activity. Thereafter, the enpl oyer nust denonstrate that it
woul d have reached the sane deci sion absent the protected activity of the
enpl oyee.

Inthis case, we find that the General Gounsel successful |y
presented a prina facie case of a discrimnatory di scharge of Vargas for
havi ng engaged i n protected, concerted activity.

Vargas was sel ected by the three other | oaders to be their
spokesnan concerning their pay and work problens. H had spoken to David
Qrtez, Respondent's general forenman, a nunber of tines about such concerns.
Qortez confirned the nunerous conpl aints rai sed by Vargas on behal f of the
other loaders. Qortez testified that Vargas "woul d say the conpany wasn't
good and that they paid very little. Arnando was al ways naki ng conpl ai nts
because he woul d use ot her conpani es as an exanpl e, what the | oaders were
earni ng over there."

Thereafter, the Respondent asserted per Wight Line a busi ness

justification for the discharge of Vargas. The essence of
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the busi ness justification invol ved poor work perfornmance by Vargas, who was a
probat i onary enpl oyee in that he changed the narkings on a cel ery box, threw
t he boxes, and had two unexcused absences.

V¢ find that Vargas was a probationary enpl oyee not havi ng
conpl eted the necessary 30 days to attain seniority status.

V¢ find that msnarking of cel ery boxes was a probl emnot confi ned
to Vargas. Several other seniority | caders were given warnings by Qxrtez for
allegedly msnarking cel ery boxes but they were not discharged. Therefore, we
find that msnarking a cel ery box was not an uncormon error and that \argas'
omssions in that regard were not distinctively different fromhis co-workers.

V¢ find that Arnmando Vargas did throw sone boxes of cel ery and that
this poor work perfornance was engaged i n by other neniers of the celery crew
Ve further find that this practice ceased after the initia warnings given by
Qortez during the first week of the season.

V¢ find that Vargas had two absences during hi s enpl oynent by
Respondent. The first absence on July 5 was because of illness and Vargas
called Qrtez and recei ved an excuse for that absence. V& further find that
on the second absence, Vargas was not excused by Qortez. Vargas testified he
had fallen asleep in his car while awnaiting the bus transporting workers to
the field and that thereafter he arrived late, 8:00 a m, and was tol d by
Qrtez to cone back to work the next day. Had his excuse for being | ate been
accepted by Gortez, it is likely he woul d have been permitted to work that
day.

V¢ find that the testinony of Respondent's forenan,
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Qxrtez, that Vargas was fired because "he was never happy worki ng" for Foyal
Packi ng and that he "al ways had conpl ai nts on how t he conpany was run,"
expressed the true notivation for his discharge by Respondent and that the
General Qounsel's prina facie case of a discrimnatory di scharge of Vargas
has not been overcone by Respondent .

V¢ therefore find that the work perfornance of Vargas was a
pretext and not the true notive for his discharge.

Vé find in accord wth the AAOthat Vargas was discharged in
retaliation for his participation in protected concerted activity.

R

By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent Royal
Packi ng Gonpany, its officers, agents, successors, and assigns, shall:

1. QGease and desist from

(a) O scharging or otherw se discrimnating agai nst any
agricultural enployee inregard to hire or tenure of enpl oynent or any term
or condition of enpl oynent because he or she has engaged in union activity or
other concerted activity protected by section 1152 of the Agricul tural Labor
Relations Act (Act), or has filed charges or otherwse utilized his or her
rights under the Act.
(b) In any like or related nmanner interfering wth,

restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.
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2. Take the followng affirnative acti ons whi ch are deened

necessary to effectuate the policies of the Act.

(a) Gfer to Arnando Vargas i nmedi ate and ful |l
reinstatenent to his forner job or substantially equival ent position,
wthout prejudice to his seniority or other rights or privil eges.

(b) Mike whol e Armando Vargas for all |osses of pay and
other economc | osses he has suffered as a result of the discrimnation
agai nst him such anounts to be conputed i n accordance wth established Board
precedents, plus interest thereon conputed in accordance wth our Decision
and Qder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and ot herw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Orector, of the backpay period and the anount
of backpay due under the terns of this Oder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(e) Mail copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during July 1980.
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(f) Post copies of the attached Notice, in all
appropri ate | anguages, in conspi cuous places on its property for 60 days, the
period(s) and place (s) of posting to be determned by the Regional DOrector,
and exerci se due care to replace any Notice which has been altered, defaced,
covered or renoved.

(g) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in al appropriate
| anguages, to all of its enpl oyees on conpany tine and property at tine(s) and
pl ace (s) to be determned by the Regional DOrector. Followng the readi ng,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice and/or their rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and duri ng the questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the
Regional Orector's request, until full conpliance is achi eved. Dated:

Qct ober 8, 1982

HERBERT A PERRY, Acting Chai rnan
JON P. MCARTHY, Menter

JERME R WADE Mnber

8 ALRB No. 74 1.



NOIM CE TO AR L TURAL BWALOYEESS

After investigating charges that were filed inthe Salinas Regional Gfice, the

General Gounsel of the Agricultural Labor Relations Board issued a conplaint that

alleged that we had violated the law After a hearing at whi ch each side had an

opportunity to present evidence the Board found that we did violate the | aw by

di schar gi ng Arnando Vargas on or about July 31, 1980, because he protested agai nst our
y and working conditions. The Board has told us to post and publish this Notice.

VW wil do what the Board has ordered us to do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all other farm
workers in Galifornia these rights:

1. To organi ze yoursel ves;

2. Toform join, or hel p unions;

3. Tovotein a secret-ballot election to deci de whether you wvant a union to
represent you; _ o

4. To bargain wth your enpl oyer about your wages and wor ki né; condi ti ons

th;%g a union chosen by a majority of the enpl oyees and certified by the

To act together wth other workers to hel p and protect one anot her; and

To decide not to do any of these things.

ou

Because it is true that you have these rights, we promse that:

VEE WLL NOT interfere wth, or restrain or coerce you in the exercise of your right to
act together wth other workers to hel p and protect one anot her.

SPEAOHCALLY, the Board found that it was unlawful for us to di scharge
Armando Vargas because he acted as a spokesnan for the cel ery | oaders
i n conpl ai ni ng about pay and working conditions in July 1980.

VE WLL NOI hereafter discharge or lay off any enpl oyee for engagi ng i n such
concerted activities.

VEE WLL reinstate Arnando Vargas to his forner or substantially equival ent enpl oynent,
wthout |oss of seniority or other pr|V|Ieges, and we wll reinburse himfor any pay

or other noney he has | ost because of his di scharge.
Dat ed: ROYAL PACKI NG GOMPANY
By:
(Represent ati ve) (Title)

If you have a. question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. ne office
Is located at 112 Boronda Road. Salinas, Galifornia, 93907. The tel ephone nunier
is (408) 443-3160.

Thisis an official Notice of the Agricultural Labor Rel ations Board, an agency of
the Sate of Glifornia

0O NOT RAEVDE (R MUTT LATE
8 ARBNo. 74



CGAE SIMRY

Royal Packi ng Gonpany (URWY 8 ARBNo. 74
Gase No. 80- (& 162- SAL

AOLCEKIS N

The ALOfound that Respondent viol ated section 1153 (a) of the Labor Gbde
by di schargi ng Arnando Vargas because of his protected concerted
activities. The protected concerted activity consisted of acting as a
spokesperson for three other |oaders in protesting working conditions.

BOARD DEO S AN

The Board adopted the ALOs rulings and findings although it found that the
ALOhad not fully examned the discharge of Vargas per the Wight Line
analysis. Applying the Wight Line analysis the Board affirned the
conclusion of the ALlOrelative to the wongful discharge of Vargas.

* * %

This Gasse Surmary is furnished for infornation only and is not an official
statenent of the case, or of the ALRB
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For the General ounsel
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Dressier, Soll, Qesenberry, Lans &
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Newport Beach, Gilifornia
For Respondent

CEQ 9 ON

STATEMENT (F THE CASE
HLEN LAKE, Administrative Law Gficer: This case was
heard before ne in Salinas, Glifornia, on Qtober 5 6, 7,
9, and 12, 1981. It was based on a conpl ai nt, issued
Novenber 24, 1980, which all eged that Respondent viol ated See-
tions 1153(c) and (a) of the Agricultural Labor Rel ations Act
("ALRA' or "Act") by discharging Arnando Vargas, Antonio Perez,




and Ruben Perez for protected union activities. Respondent ad-
mtted the di scharges but denied coomitting any viol ations.

A the pre-hearing conference, Respondent noved to dis-
qualify ne for bias, alleging that | had fornerly represented
the Charging Party; that, as chief of litigation for the Agricul -
tural Labor Relations Board General ounsel, | had prosecut ed
nany cases agai hst agricultural enployers; and that | had been a
nenter of the ALRB VWrkers' Lhion and had represented several
nenbers before the Sate Personnel Board. | denied the notion
on the grounds that ny 18 nonths' work wth the UPWVended si x
and one-hal f years ago; that, as ALRBchief of litigation, | had
supervi sed unfai r |abor practice prosecutions agai nst both uni ons
and enpl oyers and had never personal |y prosecuted Royal Packi ng
Qonpany; and that | had quit the ALRB Wrkers' Lhion in 1979
when | becane chief of litigation and part of ALRB nanagenent .
The Board deni ed Respondent's interi mappeal of ny ruling, hol d-
ing that Respondent had not alleged facts sufficient to consti-
tute "actual bias" as defined in Andrews v. Agricul tural Labor
Rel ations Bd. (1981) 28 Gal . 3d 781

Al parties were given full opportunity to participate
inthe hearing;, the Charging Party, Lhited FarmVrkers of
Anerica, AH--AQ O (LAY, nade no appearance. The General (ounsel
and Respondent filed post-hearing briefs.

Lpon the entire record, including ny observation of the
deneanor of the wtnesses and after consideration of the parties'
briefs, | nake the followng findings of fact and concl usi ons of
| aw
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HNJ NS GF FACT

I. Jurisdiction

Respondent admtted, and | so find, that Royal Packing
Gonpany is a corporation engaged in agriculture in Monterey
Qounty and an agricultural enpl oyer wthin the neani ng of 81140. 4;
(c) of the Act.y Respondent al so admtted, and | find, that the

UPWis a | abor organi zation wthin the neani ng of 81140. 4(f).

II. Respondent's (perations: Background
Respondent, whose prinary operations are in | ettuce,

rai sed cel ery during the 1979 and 1980 seasons. The chief cel ery
forenan during both seasons was David Qortez. Assisting himas
second forenan was Dani el Hernandez. Hernandez' job was to watch
the cutters, while Qortez supervised the packers and | caders, as
wel | as exercising general supervision over the whol e cel ery
crew Respondent admitted that both Qortez and Hernandez were
supervi sors wthin the neaning of §1140.4 (j).

Respondent had experienced problens during its 1979
cel ery season because of a | ack of experienced cel ery workers.
Qonsequent |y, in 1980 the Gonpany adopted certain neasures to
inprove the quality of work. Gonpany officials interviewed nany
applicants for the celery crewbefore the start of the season to
Informthemabout Royal Packing' s quality standards and to intro-
duce themto their foreman, David Gortez. (h the first day of
the season, all the celery workers were agai n i nforned about the
Gonpany' s qual ity standards. Additionally, throughout July, the

first nonth of the 1980 harvest season, the two forenen were

Y statutory references are to the ALRA and to |ike-
nunber ed sections of the Labor (bde.
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constantly giving specific instructions and suggesti ons on how
toinprove the cutting and | oadi ng of the celery. These neasures
significantly reduced enpl oyee turnover. Respondent had only 77
cel ery workers during the 1980 season conpared wth 238 in 1979.2/

Royal Packing had a seniority systemwhereby an em
pl oyee acquired seniority by working 30 days in a consecutive
90-day period. During these first 30 days, the Gonpany consi -
dered enpl oyees to be tenporary or probationary. Supervisors
were instructed to reviewthe work of probationary enpl oyees
carefully to nake sure that unsatisfactory enpl oyees did not com
pl ete 30 work days and thereby gain seniority.

The Gonpany al so had a systemof issuing witten warn-
ings for serious infractions of Gonpany work standards. David
Qrtez; Jose (havez, Royal Packing' s personnel coordinator; and
Mrk Sms, the general field supervisor, all testified that the
warni ng systemapplied only to seniority workers. S ms ex-
plained that there woul d be no reason to use warning tickets for
tenporary workers, who were already on a trial basis. The Qurn-
pany enpl oyee handbook, whi ch described both the seniority and
warni ng systens, did not nention that warnings were given only to
seniority enpl oyees.

[1l1. The O scharges
A Anando Vargas

Arnmando Vargas worked as a celery | cader for Royal
Packing for a total of 20 work days between June 30 and July 31,

g/s,orma of that reduction appeared to be due to the fact
that Respondent had two celery crews for part of the 1979 season
and apparently only one crewin 1980.
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1980, when he was discharged. He had 10 years' experience as a
celery loader, but had not worked for Royal Packing before, ex-
cept for 10 days inthe mdd e of the 1979 season when he wor ked
"to help David' Qortez. He testified that he had recruited six
other enpl oyees for Gortez in 1979, all of whomwere hired.

Vargas applied for work at Royal Packing before the
start of the 1980 season. He filled out an application and was
called for aninterview Pesent at the interviewwere Qrtez,
Jose Chavez, Mrk Sms, and one other nan. A the interview
Vargas was questioned about his work in 1979 and was tol d t hat
the Gonpany want ed wor kers who worked wel | and slowy so that the
work woul d be better. On direct examnation Vargas testified
that during the interview general field supervisor Sms asked
David Qortez whether Vargas had participated in a work stoppage
during the 1979 season. (n cross-examnation Vargas was unsure
whi ch person had rai sed that topic but seened fairly certain
that the question had cone up. Qirtez answered that Vargas had
not been in the stoppage.

Vargas was one of four |oaders on the celery crew
The | oaders' job was to carry the packed boxes of celery from
where they were left by the packers to another part of the field,
where the | oaders nade a "roadway" through which a truck coul d
drive to pick up the packed boxes of celery. The packers had
narked the side of each box to indicate what size celery was in-
side. The | oaders placed the boxes on pallets according to size
of the celery in each box. Each pallet contained celery of a
singl e si ze.

Fromthe begi nning of the season, according to

- 5-



Vargas, Qortez conpl ai ned about the work of the four |oaders. In
early July, Qortez divided the four |oaders into two teans, and
asked one group to nark an "A' on the boxes they | oaded and t he
other group to nark a "B" Qrtez told the |oaders that "at
tines the | oading went bad and he wanted to know who was doi ng
that work," Vargas stated. n another occasion, close to the
end of July, Qortez took the four | oaders to the Gonpany shop to
see a pallet that was well |oaded. Vargas testified that Qirtez
told the [ oaders "frequently" that the | oading was not bei ng done
wel . This criticismbegan before there was any union or con-
certed activity, continued throughout July, and was directed at
all the | oaders, Vargas said.

Qher wtnesses expressed sonewhat different views
of the extent of criticismof the | oaders. Qrtez hinsel f testi-
fied that he did not have problens wth the | oaders general |y but
only wth Arnando Vargas. Hbowever, he admtted that he did
assign the letters "A' and "B' to the two groups of |oaders, and
gave warning tickets to two | ocaders, both of whomhad seniority.
Mguel Areguin, one of the | oaders who received a ticket, testi-
fied for the General unsel that there were conversati ons about
the | oadi ng between the | caders and Qortez "all the tine." He
stated, "sonetines [Qortez] would see a box that wasn't put to-
gether right or that was really fat or sonething el se that woul d
go wong onthe job. H wuld talk wth Anando or wth any of

us." Arreguin, too, corroborated the "A' and "B' narki ng system
and testified that he and his | oadi ng partner recei ved warni ng
tickets during July because the forenan thought, incorrectly,

that they had changed the size narked on one of the cel ery boxes.
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Vargas, a probationary enpl oyee, recei ved no warning tickets.

Armando Vargas testified that the three ot her
| oaders wanted himto be their spokesnan concerning their work
probl ens, and that he spoke to Qortez on three occasi ons about
the | oaders' concerns. He asked Qortez to add another person to
assist the loaders to open the road for the truck; this woul d
permt the | caders to | eave work sooner. Vargas al so asked
Qortez to let the | caders nake two roadways instead of one, so
that they would not have to carry the boxes so far. He told
Qortez on perhaps nunerous occasions that it was inpossible to
do the loading as well as Qortez wanted it done because the
boxes were "fat"--i.e., they bul ged and were comng apart at the
sides, and would not fit neatly onto the pall ets.

Arreguin also testified about Vargas' role as
spokesnman for the | oaders. He said that Vargas was chosen by
the other three | caders to speak wth Qortez and that they net
wth Qortez "every three or four days whenever there were pro-
bl ens that cane up because they woul d push us too hard."
Qortez testified that Vargas spoke to hi m" nany
tines" about extra pay for the | oaders and about other unspeci -
fied problens wth the loading. He said that the other |oaders
were present during only one of these conversations. Qrtez
stated that Vargas "woul d say the Gonpany wasn't good and t hat
they paid very little. Arnando was al ways naki ng conpl ai nts be-
cause he woul d use ot her conpani es as an exanpl e, what the
| oaders were earning over there."

During July, 1980, a UPWorgani zer began visiting

the celery crewin the field, pursuant to a notice of intent to
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obtai n access filed and served July 3, 1980. The organi zer first
arrived, according to Vargas, around July 20 and nade between
three and five visits before the end of July. Vargas testified
that the organizer talked to himon each visit and that Vargas
agreed to hel p organi ze the crew He stated that on several
occasi ons he wal ked wth the organi zer to the bus where the ot her
crew neners were eating lunch. He also testified that he and
three other workers signed authorization cards during one of the
organi zer's visits, although he variously placed the date of the
card-signing as July 20, 27, 29 and 30. Vargas' testinony al so
vari ed concerning where David Gortez was when he talked wth the
organi zer and when he signed the authorization card. Grtez de-
nied seeing Vargas talk wth the organizer or sign a Lhion card
al though he admtted seeing the organi zer talking to workers in
the field two tines around July 28-30.

Vargas was fired at the end of the work day on
Juy 31l. Hetestified that Gortez told himto sign a paper which
allegedy stated that Vargas was not "happy working wth the com
pany." In fact, the paper, a termnation notice, stated that
Vargas was being fired for resistance to followng orders, ab-
sences wthout notice, and changing sizes on the box. A the
hearing, Gortez testified that Vargas was di scharged because
"Anando Vargas was never happy working there. He al ways had
conpl ai nts about how the Gonpany was run and was never in agree-
nent wth orders.” Asked which orders Vargas di sagreed wth,
Qortez stated that "once in a while" Vargas threw cel ery boxes
after being told not to and tw ce he changed the size narked on

a celery box so that he would not have to nove it to a different

- 8-



pallet. Qrtez also testified that Vargas mssed two work days
wthout notice and on one of those days went out to the field
late and drunk, explaining that he had fall en asl eep on the side
of the freeway.

Vargas testified that all the | caders were warned
once not to throw boxes and that he did not throwany after that.
He deni ed changi ng the size narkings on the boxes but said that
"quite often" he narked the sizes on boxes which the packers had
failed to mark. He admtted mssing work twce. He testified
that he called to explain that he was not feeling well on one
occasion and Qrtez replied "that's okay." The other tine
Vargas stated that he did not understand where the field was and
so he parked next to the freeway, hoping to fol l owthe crew bus
when it passed. He testified that he fell asleep and when he
anwoke at 8:00 aam, he went tothe fieldto tell Qrtez what
happened. Qrtez said it was "okay" and that he shoul d show up
the next day.

B Antonio And Riben Perez

Antonio Perez cut celery for Royal Packing for 22

wor k days between June 30 and July 31, 1980. Hs brother, Ruben,

also a cutter, worked for 20 days between July 5 and July 31,
1980, when both were discharged. Both Perezes had worked for
Respondent for several days at the end of the 1979 cel ery season
under David Qortez. Qortez rehired themin 1980 wthout inter-
vi ew ng them

Antonio testified that a UPWVorgani zer cane to the
Royal Packing fields approxi nately three tines between July 28
and July 30. The first day the organi zer tal ked to nany workers,



i ncluding Antonio, on the bus during lunch. Antonio stated that
the two forenen were | ooking toward the bus froma di stance of
about 50 neters but that they were standing on the opposite side
fromwhere Antoni o was seated inside. The sane thi ng happened
during the organi zer's second visit, although Antonio testified
that he and the organi zer al so spoke outside the bus for about
two mnutes in the presence of other workers. During this con-
versation the two forenen were "turning around in the direction
of where we were standing" at a distance of 20-25 neters. After
the organizer left, Antonio told his fellowworkers that it woul d
be good to all sign Lhion cards together, another two-mnute con-
versation that the General unsel contends was observed but not
over heard by the two forenen.

By prior arrangenent, nade in the field that second
day, the organizer was waiting for the crew neniers when the Gom
pany bus dropped themoff at a |ocal Safeway parking | ot that
afternoon. Antonio and Ruben Perez and ei ght ot her enpl oyees
signed UFWaut hori zation cards there. \WWen the organi zer re-
turned to the field the next day, he talked prinarily to workers
who had not yet signed cards. In general, Antonio did not renem
ber whether he had tal ked to the organi zer nore than ot her
wor kers had.

The day after Antoni o and Ruben signed aut hori za-
tion cards, Gegorio, another celery cutter who had been at
Saf enay the previous afternoon, announced nany tines that "the
little squirrel s" had signed Lhion cards. "The little squirrel s"
was a ni cknane applied to the two Perez brothers, one of their

cousins, and another friend, all Royal Packing cel ery workers who
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had signed cards at Safeway the prior day.

There was consi derabl e di sagreenent at the hearing
about how |l oudl'y Gegorio had delivered his startling nessage.
Antoni o and Ruben testified that Gegorio talked "in a | oud
voi ce" or "yelled." Antonio said that forenan Hernandez was six to
eight feet anay one of the tines Gegorio spoke and that he saw
Hernandez listening. Ruben testified that Hernandez "turned
around to see where | was" when Gegorio yelled that the "little
squirrel s" had signed, and a half hour or hour |ater asked him
“I's that true that you si gned?'—a deed Ruben denied. Andres
Hores, another cutter testifying for Respondent, said that
Gegorio had spoken in a loud voice so that all the cutters coul d
hear, but that Hernandez, who was 12 feet away, was too far to
hear. Hernandez hinsel f denied hearing Gegorio' s statenents and,
deni ed asking Ruben if he had signed a card.

The followng day at the end of work, Antonio and
Ruben Perez were di scharged by David Qortez, who tol d each that
his work was poor. At the hearing Gortez and Hernandez testified
to the fol lowng problens with the Perezes perfornance. Both
Perez brothers worked so fast that they got way ahead of the
other cutters and could not be supervised. They "close trinmed"
the celery, acriticismnoted on their termnation slips.

Antonio "cut the celery high' or "cut for the hearts,” which
neant cutting far up on the cel ery stock, which caused the
branches to fall anay fromthe core that held it together. This

resulted in wasted cel ery. Ruben would throwthin cel ery anay
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without fixingit.

Qortez and Hernandez testified that they warned
Antoni o and Ruben Perez repeatedly about their poor work and
attenpted, wthout success, toinprove it. Both Perez brothers
denied being told their work was unsati sfactory al though admtted
that they were told to work nore sl owy.

Three other enpl oyees fromthe 1980 cel ery crew
testified for Respondent concerning the Perezes' work. (e was
still a Royal Packing enpl oyee; the other two now work for
anot her conpany, under David Gortez' supervision. Al three tes-
tified that Antoni o and Ruben were poor cutters, whose work was
frequently being corrected by the two forenen. Mguel Hernandez
Moral es, who often packed the celery cut by the Perezes, testi-
fied that Antonio "close cut” the celery and that Ruben cut the
celery in half and threwit down. He said that Gortez criticized
the Perezes nore than he did other cutters. Andres Hores, a
cutter who worked the next burrow over fromAntoni o and Ruben,
testified that Antonio was told to inprove his work two or three
tines a day and that Ruben was chastised nany tines. Hores tes-
tified that on Antonio' s last day of work, the forenan told him

“"this couldn't go onlike this." That sane day Ruben was in-

forned that "this had gone on for days, and that if he didn't fix

it, then they would have to Il et himgo."
V. Bvidence @ Anti-Llhion Aninus

To show Respondent' s anti-uni on ani nus, the General

“'Despite considerabl e effort by both counsel and ny
self, none of the wtnesses clearly expl ai ned these different
celery-cutting terns. | was convinced, however, that the terns had
neaning in the celery industry and signified bad cutting
t echni ques.
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Qounsel relied on two prior Board deci sions concerning the Gm
pany. |In Royal Packing Gonpany (Feb. 5, 1976) 2 ALRB No. 29, the
Board set aside an el ection conducted in Septenter, 1975, because

of a captive audi ence speech by Jose Chavez, then the Conpany' s
payrol | clerk, who stated that the Gonpany woul d have no nore
lettuce to harvest if the UFWwon the election and all the
workers would lose their jobs. In Royal Packing Gonpany (My 3,
1979) 5 ALRB Nb. 31, the Board found that Respondent had com

mtted unfair |abor practices during el ection canpai gns in 1976
and 1977. The illegal practices included granting the Teansters
preferential access, instituting a newnedical plan during the
course of organizing efforts, creating an at nosphere of surveil -
| ance by reading al oud a list of URWsupporters in coercive cir-
cunstances, and discrimnatorily di schargi ng an enpl oyee who was
Teanster activist. That decision was enforced by the Gourt of
Appeal , except for the discrimnatory discharge finding. The
court held there was an i nsufficient nexus between the di scharge
and the worker's union activities since the enpl oyee al so en-
gaged in serious insubordination and of fensi ve conduct. Royal
Packing @. v. Agricultural Labor Relations Bd. (1980) 101 GAl.

App. 3d 826.
In addition to these rather renote events, the General

Qounsel pointed to certain evidence in the present record.

Hrst, the General Gunsel cited Vargas' testinony that a conpany
official had inquired during his pre-enpl oynent interview

whet her he had participated in the 1979 work stoppage. There
vwere fleeting references to the work stoppage throughout the

hearing, but not sufficient to draw any concl usions about its
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context. As discussed above, Vargas was not sure who had asked
the question and, since Vargas had not participated, no action
was taken by the Gonpany in relation to the inquiry.

Second, Ruben Lopez testified that an unidentified nan
fromthe Gnpany cane out to the field two or three tines in July
and told the crewthat they would be paid well and they did not
need a union. The nan spoke before the start of work and during
workers would earn. No other wtness testified about these
statenents which, Ruben said, were nade to the whole crew Fom
other evidence it appeared that such statenents -- if nade -- woul d
have cone fromJose Chavez, Respondent's personnel coordinator,
but Ruben did not recogni ze Chavez, who was present during his
testinony. Chavez deni ed ever discussing the Lhion wth the
cel ery crew

Third, Mguel Areguintestified that David Qxrtez
tal ked about the LPNWwth the | caders. n direct examnation
Areguin said that Qrtez would say, "don't tal k about that" and
that the Lhion was not good on the "nany occasi ons" that the sub-
ject cane up. However, when | questioned him Arreguin said that
he heard only one conversation involving Gortez about the UFW
in which Vargas said that the UPVwas better and Qortez said t hat
it was no good, that the workers shoul d not have anything to do
wthit, and that Vargas should not be tal king to the workers
about the Lhion. Arreguin was working on the other side of the
truck at the tine and heard only part of the conversation. He
did not knowwho brought up the topic. Vargas did not testify
about this conversation. Qrtez denied any know edge that Vargas
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had tal ked wth the organi zer or signed a Lhion card but was not
asked whet her he had di scussed the Lhion wth Vargas.

Hnally, as discussed above, Ruben Perez testified that
Dani el Hernandez asked hi mwhet her he had si gned a Lhion card
shortly after Gegorio declared that the "little squirrels" had
signed cards. Wen Ruben deni ed signing, Hernandez just |aughed
and wal ked away, according to Ruben. Hernandez deni ed the con-
versati on.

Respondent stipulated that it was aware of the UFWor-
gani zer's visits. Mrk Sms, the general field supervisor, tes-
tified that the Gnpany, which was only at 20%of peak in July,
never felt there was any strong organi zational drive that re-
fleeted a potential election. He described the Lhion activity as
"sluggish and intermttent” after the access notice was filed in
early July. "You woul d have an organi zer show up this week, and
then maybe nothing for another week. It was just very—you know
just al nost an observing type thing," he said S ms stated
that the Gonpany had not instructed supervisors to report any or-
gani zational activity except where the organi zers disrupted work
or cane outside their "nornal visitation rights."

ANALYS S AND QONOLULE ONS

Thi s case seens a perfect one for anal ysis under the

National Labor Rel ations Board s new decision in Wight Line,
Inc., 251 NLRB No. 150 (1980), which has been applied to the ALRA
by the Gdifornia Suprene Gourt (Martori Brothers Dstributors v.
Agricultural Labor Relations Ed. (1981) 29 Gal.3d 721) and by the
ARB Nshi Geenhouse (Aug. 5 1981) 7 ARB No. 18). That case

provi des an anal yti cal nechani smfor dealing wth situations,
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such as here, where discharges occur in the context of a mxture
of business reasons and statutorily protected activity.

Fomny reviewof all the evidence, | amconvi nced
that, during July, 1980, the Respondent was earnestly intent on
bettering the quality of its celery pack by inproving its em
ployees work nethods. This intention is denonstrated by its
pre-enpl oynent interviews, which, even Vargas testified, in-
cl uded adnoni tions that the Gonpany want ed workers who wor ked
vel | and slowy; by the speech to workers on the first day of
the season; and by the forenen's constant instruction and criti-
cismof crew nenbers throughout July, the first nonth of the har-
vest. Testinony on all of these points cane fromenpl oyee wt-
nesses, frequently those of the General Gounsel. In this regard,
| believe that what Vargas viewed as Gortez' constant criticism
of the | oaders was, in fact, the forenan's attenpt to i nprove the
quality of the cel ery pack.

A the sane tine, there was a | owkey Lhi on organi za-
tional canpai gn, of whi ch Respondent was admttedl y aware,
occurring in Respondent's fields toward the end of July. | cre-
dit Mrk Sms' testinony that, during the events of this case,
the Gonpany was not particul arly concerned about the organi zi ng
drive. There was noindicationinthis hearing of the type of
organi zed anti-union canpaign evident in the earlier Board deci -
sions. The vague and isolated anti-union renarks in this case
contrast strongly wth the active counterattack, involving high
Gonpany official s and wel | - pl anned coer ci ve tactics, appearing

inthe prior Royal Packing cases. This contrast, as well as the

renot eness of the conduct in the earlier cases, precludes any
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strong reliance on those deci sions to establish Respondent’ s
anti-union aninus four to six years later.

| believe that sone of the anti-Ulhion statenents re-
ported by wtnesses were nade, although | amunsure of the exact
words or context. For exanple, | think it is quite possible that
Qrtez nade sone anti-union renarks in his conversation wth
Vargas, recounted by Mguel Areguin, and that sone Gonpany of fi -
cial, probably Jose (havez, nay have nade a few anti-Ulhion slurs
in his speech to the celery crew on Gonpany benefits, as Ruben
Perez testified. However, | findit significant that only one
General Qounsel wtness testified to each of these incidents and
that other General QGounsel wtnesses who were present at the
events nade no nention of the renarks. This fact, coupled wth
the inability of Arreguin and Perez to recount clearly what was
said or howoften, |ead ne to wei gh these cooments lightly in
judgi ng Respondent’ s notivation for the three discharges in this
case.

| take nore seriously Ruben Perez' testinony that
Dani el Hernandez asked hi mwhet her he had signed a Lhi on card.
| believe that Hernandez did hear Gegorio saying that the
“little squirrel s" had signed for the Lhion. Wen asked at the
heari ng, Hernandez paused for a long tine before denying that he
overheard Gegori o' s statenent s—ahi ch he did not do el sewhere
inhistestinony. | also believe that Hernandez then asked Ruben
whet her he had si gned and | aughed when he heard Ruben deny t hat
whi ch Gegorio had just proclained. It seens probabl e that
Her nandez, a novi ce second forenan, passed the infornation that

the "little squirrel s" had signed al ong to his supervisor, David
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Qxrtez. Athough the term"little squirrels" was applied to two
ot her workers besides the Perez brothers, | believe that Respon-
dent's forenen interpreted Gegorio' s words as neani ng that at
| east Ruben and Antoni o Perez had signed UPWaut hori zati on cards.

Thus, this case invol ves a Gnpany intent on i nprovi ng
its enpl oyees' work perfornance and, therefore, wth strong rea-
son to di scharge i nconpetent workers. A the sane tine the Gom
pany was experiencing a mnor Lhion canpaign, and its supervisors
were avare that sone workers had signed Lhion cards. Agai nst
this background, let us examne the discharges of Arnando Vargas and the
Perez brothers.

A Arnando Vargas

| find that Arnando Vargas was di scharged because

of his protected concerted activities. There was credi bl e evi -
dence that he had been desi gnated as the spokesnan by the other three
| oaders. (0. B&BFarns (Nov. 3, 1981) 7 ALRB Nbo. 38.) He spoke to David
Qortez nunerous tines concerning the | oaders' working conditions, wth the
other | oaders present on at | east sone occasions. This conduct is
protected by 81153 (a) of the Act. Lawence Sarrone (June 17, 1981) 7
ALRB Nb. 13; FRairnont Hotel Gonpany (1977) 230 NLRB 874, 878-09.

Respondent essential ly admtted firing Vargas be-

cause of his constant statenents about working conditions.

Qortez testified that he fired Vargas because he was "never
happy worki ng" for Royal Packing and "al ways had conpl ai nt s about
how the Gonpany was run. ..." This testinony echoed what 97
Qrtez told Vargas at the tine of his discharge. Such comnments
about an enpl oyee' s bei ng "unhappy" are frequently a euphenmsm
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for an enpl oyer's dissatisfaction wth the worker's out spoken |
criticismof conpany practices. See, e.g., High H WIson
Qorporation (1968) 171 NLRB 1040, 1041-3, enfd (3rd dr. 1969)
414 F. 2d 1345, 1351, cert. den. (1970) 397 US 935.

Respondent nade sone attenpt to portray Vargas as a
constant conpl ai ner who was al ways car pi ng about CGonpany pol i -
cies. Wiile "nere griping’ anong enpl oyees about worki ng condi -
tions nmay not be protected (Mishroom Transportati on Gonpany, |nc.
v. NL RB (3rd dr. 1964, 330 F. 2d 683, 685; Lutheran Soci al
Service of Mnnesota (1980) 250 NLRB 35, 41), "when the 'gripi ng

coal esces wth expression inclined to produce group or represen-
tative action, the statute protects the activity." (High H
Wl son Qrporationv. NL.RB, supra, 414 F.2d 1345, 1348.)

The presentation of enpl oyee dissatisfaction to
nanagenent easily constitutes sufficient "group action" to con-
stitute protected concerted activities under the statute. (id.
at 1354; Lawence Sarrone, supra, 7 ARBNo. 13, p. 5 Grysler
Qedit Qorp. (1979) 241 N.RB 1079, 1083.) The fact that the com

plaints to nanagenent are frequent and repeated does not elini-
nate the statutory protection. The |aw al | ows enpl oyees | eevway
In presenting grievances over natters relating to their working
conditions. Such activity loses its nantle of protection only in
flagrant cases in which the msconduct is so violent or of such

a serious nature as to render the enpl oyee unfit for further ser-
vice. Gannini & el hiaro M. (July 17, 1980) 6 ALRB Nb. 38,

p. 4, Hrch Baking . (1977) 232 NNRB 772. As the NLRB recently
stated:
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The essential thrust of MIlner's June 4 nenor andum
is that Gardner was being fired

because of poor attitude and di scourtesy

evi denced by the persistent conplaints

about pretip arrangenents .... As a

ready noted, these conplaints were a form

of protected concerted activity.

That his persistent pressing on these
natters was unpl easant for, and unwanted
by, his supervisors is understandabl e.
But to broad brush such legitinate com
plaints as badgeri ng and harassnent, as
Mllner did, is an exaggeration. Nothing
Gardner did was so out of line as to re
nove himfromthe protection of the Act.

[Fairnont Hotel Gonpany, supra, 230 NLRB
874, 879.]

Because of ny concl usion that Vargas was di scharged
for his concerted activities, | find it unnecessary to decide if
Vargas ever changed the narkings on a cel ery box, threw boxes, or
failed to notify Respondent when he was goi ng to be absent.

Wiet her any of these acts occurred, Respondent totally failed to
denonstrate that Vargas woul d have been fired in the absence of
his frequent and vocal conpl ai nts about working conditi ons,
Wight Line, Inc., supra, 251 NRB No. 150. Likewse, | findit

unnecessary to determmne whether Vargas' Uhion activities played

any part in his discharge because the renedi es for a di scharge

under 81153 (a) are identical to those under 81153 (¢). Lawence

Sarrone, supra, 7 ALRB No. 13 at S.ﬂ/

4 /The conplaint inthis case alleged that all three
di scharges resulted fromthe workers' "protected union activi-
ties," and did not separately allege Vargas' protected concerted
activities. However, the elemnents of both types of discrimna-
tion are the sane gLaV\rence Scarrpne, supra, 7 ALRB No. 13 at 4), the
evi dence of Vargas™ concerted conduct was connected wth that
of his Lhion activities, and the sane persons were involved in all of
the conduct. There was, therefore, a close relation to
the subject natter of the conplaint. Further, the concerted ac-
tivities were ful laY litigated. Respondent's counsel did not ob-
ject to the General unsel's evidence on this -- [continued]
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B Antonio And Ruben Perez

The Perez di scharges present a nuch harder question, whose
resol ution depends entirely on wtness credibility. Fomny observation of
the wtnesses who were the principal actors in the natter, | did not whol |y
credit either side. For exanple, | believe the Perez brothers' testinony
that forenan Daniel Hernandez heard Gegorio's announcenent that they had
signed Lhion cards and that Hernandez | ater asked Ruben whet her he had
signed. But | did not believe the Perezes' testinony that their work was
never criticized by their forenen since | found convincing the testinony of
Respondent' s worker wtnesses that they observed poor work on the part of
the Perezes and heard the forenen chastising their perfornance.

n Respondent' s part, | credit the two forenen's
testinony that the Perez brothers' work was defective, but | disbelieve
Hernandez' statenents that he did not hear Gegorio s announcenent and t hat
he did not ask Ruben if he had signed a card. Once he learned that the
Perezes had si gned aut hori zation cards, | do not believe Hernandez woul d
have kept that infornation to hinself at the very tine that he and David
Qortez were : discussing their problens wth the work perfornance of the
Perez brothers. The ultinate question, of course, is whether the fore-
nen acted on that know edge when they know edge when they decided to
di scharge Antonio and Ruben. Wight Line, Inc., Supra, 251 N.RB No. 150.

4/ [ conti nued] —poi nt and presented his own w tnesses, David
Qortez and Jose Chavez, on this issue. In these circunstances, a finding
of aviolationis proper. Gannini & Del hiaro ., supra, 6 ALRB Nb. 38,
p. 8 Pohoroff Poultry Farns (Nov. 23, 1977) 3 ARB No. 87, enf’d (1980)
107 Gil . App. 3d 622, 628-30.
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The General Qounsel's prina faci e case rested pri -

marily on the timng of the Perezes discharges, the day after
the forenen | earned that they had signed UFWcards. There was
little evidence that the Perez brothers stood out as Lhion acti -
vists aside fromhaving been identified as card-signers. Neither
Vargas nor Arreguin nentioned the Perezes in their testinony
about contacts wth the Lhion organi zer, and Antonio hinself did
not renener whether he had tal ked to the organi zer nore than
other workers did. Furthernore, for the reasons stated above,
do not find that the General (unsel nade an i npressi ve case for
Respondent' s general anti-union aninus. The General unsel ' s
case, then, was largely based on the timng of the discharges,
factor which--if not refuted--nay provide strong circunstantial
evi dence of wongful notivation. (Conpare Foster Poultry Farns
(Mrch 19, 1980) 6 ALRB No. 15, pp. 89, and Lawence Scarrone,
supra, 7 ARBNo. 13, p. 6, wth Ml -Pak M neyards, Inc.
(Feb. 20, 1979) 5 ALARB Nb. 13, ALODecision, pp. 16-21.)
The burden then shifted to Respondent to show t hat

the di scharges woul d have occurred even if the Perezes had not
signed UFWcards. | concl ude that Respondent net that burden.
| amconvi nced that the Gonpany was concerned wth inproving the
quality of their celery pack, and | credit the testi nony of Mrk
Sms, whoml found a truthful wtness, that Royal Packing super-
visors were instructed to di scharge poor workers before they com

pleted their 30-day probationary peri od.§/ According to the

5/1 al so believe Sms' testinony that Respondent had

not instructed supervisors to report Lhion-rel ated conduct .
Therefore, | view Daniel Hernandez' question as to whet her Ruben
had signed a Lhion card not as evi dence of a Gonpany i nterroga-
tion policy but rather as an indication that -- [continued]
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parties' stipulation, three other celery workers were fired in
July, 1980, for poor work. Antonio and Ruben Perez were fired
about two-thirds of the way through their probationary period.
The above evi dence establishes the good faith of
Respondent' s general claimthat it was actively seeking to weed
out poor workers. Inthe final analysis, what convinces ne that
Respondent was noti vated by busi ness consi derations in di scharg-
ing Antoni o and Ruben Perez was the testinony of the enpl oyee
W t nesses who had worked near the Perezes during July, 1980, but
were no | onger enpl oyed by Royal Packing at the tine of the hear-
ing. Mguel Hernandez Moral es, who packed cel ery cut by Ruben
and Antonio, and Andres Hores, who cut celery in the next
burrow were excel lently situated to observe the Perezes work
and the response of the two forenen. Both testified persuasively
that there were serious problens wth the Perezes® perfornance
and that the forenen criticized their work far nore than that of
the other cutters. That criticismseens to have spanned the
whol e nonth of July, Iong before the Lhion organi zer appeared on
the scene inlate Juy. O the day of the discharges, Andres
Hores testified, both brothers had been severely criticized and

told that their poor work had gone on for days and coul d not con-

ti nue.g

_ 5/ [ cont 1 nued] - - Hernandez heard Gegori 0's announcenent
and interpreted "little squirrel s* as referring to the Perezes.

6/ Gunsel for the General Gounsel nade nuch of the
fact that neither Perez received a witten warning for poor work. Several
of Respondent’'s wtnesses testified that the warning systern applied onl
to seniority enpl oyees, al thouPh t he enpl oyee handbook di d not nention that
fact. The three workers (two [oaders and one cutter) who, according to
General (ounsel wtnesses, received tickets during July, 1980, appeared to
be seniority enpl oyees al though there was sone -- [conti nued]
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These two workers were the nost "neutral " wt-
nesses in the hearing. Athough still worki ng under the super-
vision of David Qortez at another conpany, they did not appear
to have been coached as to the "correct” answers. M guel
Hernandez persuasively testified that he had not tal ked wth
David Qortez before testifying and had no assurances that he
woul d be paid for the work lost during his attendance at the
hearing. Athough Andres Hores was not asked those questi ons,
enough of his testinony was unfavorabl e to Respondent to con-
vince ne that he had not been told what to say. The deneanor of

bot h these wtnesses indicated a sincere desire to recount what
they saw and heard, wthout any ax to grind.

Relying particularly on their testinony, | concl ude
that Respondent net its burden to denonstrate that the Perez
brot hers woul d have been di scharged for poor work even if they
had not engaged in Lhion activity. To put it another way, the
General Qounsel did not sustain his "ultinate burden" of esta-
blishing the unfair |abor practice by a preponderance of the evi-
dence. Wight Line, Inc., supra, 251 NNRB No. 150, n. 11.

REMEDY

Havi ng found that the di scharges of Antonio and Ruben

Perez did not violate the Act, | recoomend that the all egations

inthe conplaint referring to their discharges be di smssed.

Wth respect to Arnando Vargas, whom! found was

6/ [continued] --uncertainty about one of them who did
not testify. | conclude that the General Qounsel failed to es
tablish that any non-seniority worker received a witten warni ng,
and that no inference of satisfactory work can be drawn fromthe
fact that the Perezes, both probationary enpl oyees, did not re-
cei ve tickets.
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illegally discharged, the usual renedies, including reinstate-
nent wth back pay and the custonary notice requirenents, are
appropriate here. Accordingly, pursuant to 81160.3 of the Act,
| recormend the fol | ow ng:
R

Respondent Royal Packi ng Gonpany, its officers, agents,
successors, and assigns shal | :

1. Cease and desist from

(a) Dscharging or otherw se discrimnating
agai nst any agricultural enployee in regard to hire or tenure of
enpl oynent or any termor condition of enpl oynent because he or
she has engaged in any concerted activity protected by 81152 of
the Act.

(b) Inany like or related nanner interfering
wth, restraining, or coercing any agricultural enpl oyee(s) in
the exercise of the rights guaranteed themby Labor Gode 81152.

2. Take the followng affirnative acti ons which are
deened necessary to effectuate the policies of the Act:

(a) Inmediately offer to Arnando Vargas full rein-
statenent to his forner job or equival ent enpl oynent, w thout
prejudice to his seniority or other rights or privil eges.

(b) Mike whol e Armando Vargas for any | oss of pay
and ot her economic | osses he has suffered as a result of his
di scharge, reinbursenent to be nade according to the formul a

stated inJ. & L. Farns (Aug. 12, 1980) 6 ARB No. 43, plus inte-

rest thereon at a rate of 7%per annum
(c) Preserve and, upon request, nake available to

this Board and its agents, for examnati on and copyi ng, all
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payrol | records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Orector, of the
back pay period and the anount of back pay due under the terns

of this Oder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into
appropriate | anguages, reproduce sufficient copies in each | an-
guage for the purposes set forth hereinafter.

(e) Mail copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance
of this Qder, to al enpl oyees enpl oyed by Respondent at any
tine during July, 1980.

(f) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its
property, the period and pl ace(s) of posting to be deternined by
the Regional Drector, and exerci se due care to repl ace any copy
or copies of the Notice which nay be al tered, defaced, covered,
or renoved.

(g) Arange for a representative of Respondent or
a Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to its enpl oyees on Gonpany tine and prop-
erty at tines and places to be determned by the Regi onal
Drector. Followng the reading, the Board agent shall be given
the opportunity, outside the presence of supervisors and nanage-
nent, to answer any questions the enpl oyees nay have concerni ng
the Notice or enpl oyees' rights under the Act. The Regi onal

Drector shall determne a reasonabl e rate of conpensation to be
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paid by Respondent to al non-hourly wage enployees in order
to conpensate them for tinme lost at this reading and during the
guest i on- and- answer  peri od.

(h) Notify the Regional Drector inwiting, wth-
in 30 days after the issuance of this OQder, of the steps Respondent has
taken to conply therewth, and continue to report; periodically thereafter,

at the Regional Drector's request, until full conpliance is achieved.

Dat ed: Decenter 15, 1981
AR ALTURAL LABOR FELATI ONS BOYD

- P
7 _ /!

Pl R

Bl en Lake
Administrative Law Gficer
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NOM CE TO AR ALLTURAL BVRLOYEES

_ Ater investigating charges that were filed in the
Salinas Regional Gfice, the General Qounsel of the Agricultural
Labor Rel ations Board issued a conplaint that alleged that we had viol ated
the law After a hearing at which each side had an opportunity to present
evi dence the Board found that we did violate the | aw by di schargi ng A nando
Vargas on or about July 31, 1980, because he protested agai nst our pay and
wor ki ng condi ti ons. e Board has told us to post and publish this Notice.
Ve wll do what the Board has ordered us to do. Ve al so want to:
tell you that:

The Agricultural Labor Relations Act is alawthat
gives you and all farmworkers these rights:

To organi ze your sel ves;
To form join, or hel p unions;

3. Tovote in a secret-ballot election to
deci de whet her you want a union to repre-
sent you;

4. To bargain wth your enployer to obtain
a contract covering your wages and work-
ing conditions through a uni on chosen by
a naiqorlty of the enpl oyees and certified
by the Board;

5. To act together wth other workers to
hel p or protect one another; and

6. To decide not to do any of these things.

_ VEEWLL NOT interfere wth, or restrain or coerce you
n the exercise of your right to act together wth other workers
to hel p and protect one anot her.

SEIOHCALLY, the Board found that it was unl aw ul
for us to discharge Arnando Vargas because he acted as a spokesnan for the
celery loaders in conpl ai ni ng about pay and working conditions in July,
1980. VEE WLL NOI hereafter discharge or lay off any enpl oyee for
engagi ng i n such concerted activities.

_ VEE WLL reinstate Arnando Vargas to his forner or sub-
stantial |y equival ent enpl oynent, wthout |oss of seniority or
ot her pr|V|Ie?es, and we Wl reinburse himfor any pay or other

noney he has [ost because of his di scharge.
DCat ed: ROYAL PACKI NG GOMPANY
By
(Represent ati ve) (Title)

THS IS ANOHAAL NOINCE G- THE AGR ALTURAL LABOR RHATI ONS BOARD . AN
| F YOJ HAVE A QUESTT N GONTACT THE
m%lﬂ BORO\NDA ROAD, SALINAS  (408) 443-3160. DO NOT ReMDE QR
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