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)

SUPPLEMBENTAL CEd 9 ON AND ORDER
h August 8, 1978, the Agricultural Labor Rel ations Board (ALRB or

Board) issued a Decision and Qder in this proceeding (4 AARB No. 55),
concl udi ng that Kyutoku Nursery, Inc. (Respondent) had viol ated Labor Gode
section 1153 (e) and (a) by refusing to bargain wth the Lhited FarmVWrkers of
Averica, AH--AQO (WY in order to gainjudicial reviewof the Board s
certification. Ve ordered Respondent to nake its enpl oyees whole for the
econonmc | osses they suffered as a result of its refusal to bargain.

Ater the Glifornia Suprene Qourt issued its decisioninJ. R

Norton @. v. Agricultural Labor Relations Board (1979) 29 Gal . 3d 1, we asked

the Qourt of Appeal to renand the Kyutoku case to allow us to reconsi der our

nakewhol e order in light of the Norton Decision. On renand, we affirned our

original nakewhol e order. (Kyutoku Nursery. Inc. (My 30, 1980) 6 ALRB No. 32.)
A hearing was hel d before Admnistrative Law Gficer (ALO Robert L.

Burkett for the purpose of determning the anount of nakewhol e due to each of
Respondent’ s enpl oyees. Thereafter,



on February 22, 1982, the ALOissued his Decision, attached hereto, in which he
nade findings as to the amount of nakewhol e due each enpl oyee. General ounsel ,
the Charging Party, and Respondent each tinely filed exceptions to the ALOs
Deci sion and a supporting brief, and Respondent filed an answering bri ef.y

Pursuant to the provisions of section 1146 of the Labor (ode, the
ALRB has del egated its authority in this proceeding to a three-nenber panel .

The Board has considered the record and the ALOs
Decisioninlight of the exceptions and briefs, and has decided to reject the
nakewhol e fornul a devised by the ALQ and instead to adopt intheir entirety the
nakewhol e fornul a and conput ations proposed by the General Qounsel in the
backpay specification which issued on June 23, 1981
Backgr ound

Respondent is a faml y-owned operati on engaged in grow ng carnati ons
inthe Slinas Valley in 266,000 square feet of greenhouse. Respondent enpl oys

between 13 and 15 year-round enpl oyees, who work approxi natel y 50 hours a week.

v The UPWnoved to strike Respondent’s answering brief to exceptions because
the copy of the answering brief it received did not include a proof of service.
However, sections 20282(b) and 20430 of the Board' s regul ations, read in
conjunction, require only that a copy of the proof of service of an answering
brief be filed wth the Executive Secretary. Respondent was not required to
send a copy of the proof of service to any of the parties who were served wth a
copy of its answering brief, and the UPNs notion to strike is therefore deni ed.
The UFWal so requested that we strike a footnote fromRespondent's answering
brief, arguing that the footnote contai ned al | egati ons not supported by the
record. Ve need not rule on that request, as we have not relled on said
footnote in reaching the findings and concl usi ons expressed herei n.
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The parties agreed that the nakewhol e period, whi ch began January
27, 1977 (the date Respondent first refused to bargain), would end Mrch 27,
1981. The issue in this case invol ves the basic wage rate to be used to
cal cul ate the nakewhol e anount due each of Respondent’s enpl oyees who wor ked
during the nakewhol e period. General Gounsel based the figures set forth in the
nake-whol e speci fication on the general |abor basic wage contai ned in a contract
between the UFWand A k'd Rte, a Salinas strawberry grower. Respondent argued
that the basi c wage rate shoul d be based on the wage rates and fringe benefits
paid by other flower growers, taking into consideration the general economc
depression in the carnation industry.

In AddamDairy (Aor. 25 1978) 4 ARB No. 24, we set forth our
fornmul a for conputing nakewhol e anards. However, in orderi ng nakewhol e i n
Kyutoku Nursery, Inc., supra, 4 ARB No. 55 we noted that Respondent’s

certification issued considerably later than the certification in AddamDairy
and, therefore, the exact data used to conpute the basi c nakewhol e wage rate in
that case mght not provide an appropriate basis for such a conput ati on
concerni ng Respondent. V& therefore ordered the Regional Drector to:

... Investigate and determne a basi c nake-whol e wage to use in

cal cul ati ng back-pay and other benefits due inthis natter. The

i nvestigation should include a survey of nore-recently-negotiated UFW
contracts. In evaluating the rel evance of particular contracts to the
determnation of a nake-whol e anard in this case, the Regi onal
Drector shall consider such factors as the tine frame wthin which
the contracts were concl uded, as well as any pattern of distribution
of wage rates based on factors such as were noted in AdamDairy

supra, (size of work-force, type of industry, or geographical
locations). V¢ note, however, that the Bureau of Labor Satistics
dat a whi ch we used in that
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case to calculate the val ue of fringe benefits are unchanged so
that the investigation herein need only be concerned wth
establ i shing an appropriate wage rate or rates for straight-tine
work. (Kyutoku Nursery, Inc., supra, 4 ARBNo. 55 at p. 3.)

General Qounsel ' s Theory
Roger Smth, the Board agent who prepared the nakewhol e

specificationinthis case, testified that there were no flower contracts in
Slinas in 1977. Inreviewng other UPNcontracts to find a general |abor rate
that was representative of the rate Respondent might reasonably have agreed to
had it bargained in good faith wth the UPW Smth reviewed contracts the UFW
negotiated in industries simlar to flower growng. He took into consideration
the location, type of industry, nature of the work force, size of the enpl oyer,
and tine period when the contract was signed. He |ooked for a year-round,
stable work force, not invol ved in the vegetabl e i ndustry or covered by the
naster contract negotiated between the UFWand Interharvest. Smth considered
the appropriate general |abor narket pool to be the area fromSan Luis (oispo to
San Francisco. He testified that different general labor rates prevailed in
different areas, and that unions usually negotiated contracts by area. Smth
reviewed a variety of contracts, includi ng agreenents between the UPWand
Mbnt erey Mushroons, appl e growers, Mntebell o Rose, Egg Aty, Vést Foods, R k' D
Rte, Wbtanabe, Bcinitas Horal, Bas Asta, and M. Artichoke.

Smth testified that he found the Ak DRte contract wage rate to
be the nost appropriate because Ak DRte was a Salinas area grower that drew
its workers fromthe sane basic | abor nmarket pool as Respondent, and the

contract was signed during the
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tine period in which, absent its unfair |abor practice, Respondent woul d have
bar gai ned and presunabl y reached and signed an agreenent wth the UFW R k'D
RHte's rate was in the mdd e range of the wage rates in the contracts Smth
surveyed R Kk'DRte s workers picked strawberries and, although Ak DRte
enpl oyed nany nore workers than Respondent (400, as conpared to Respondent' s
15), enpl oyees at both growers worked approxi nately 50 to 60 hours a week.
Smth was unabl e to find another grower wth as few enpl oyees as Respondent
whi ch had signed a col | ective bargai ning agreenent .

A Respondent’s request, Smth considered contracts the UFWhad
negoti ated wth As-HNe Farns and Bncinitas Horal, both southern Gilifornia
floner growers. As-HNe grewcarnations and was sonewhat | arger than
Respondent, as were several other carnation growers in the San O ego area
Smth testified that he obtai ned the contracts negotiated by those growers, but
rej ected thembecause the wage rates in the San D ego area were general |y | oner
than the wage rates in other areas, and the rates in the As-HNe and Encinitas
Horal contracts were lower than those in any of the Salinas area contracts he
considered. Smth testified that the availability of labor, whichis nore
plentiful, in San Dego than in Salinas, accounted for the | oner wages in the

San D ego area.gl

I'n determni ng whi ch contract contai ned a representative

2/John Kyutoku and Foy HIIl, vice-president of the Gdifornia Hora Qouncil,
both corroborated Smth's testinony that southern Galifornia growers generally
pai d | oner wages than northern Galifornia growers.
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wage rate, Smth considered crop simlarity and whi ch uni on had negotiated the
contract (since wages and other terns vary anong contracts negotiated by
different unions), and concluded that, in this case, |ocation was the nost
inportant factor, followed by the tine period during which the surveyed
contracts were si gned.gl

In calcul ating the nakewhol e anount due to each of Respondent' s
enpl oyees who worked during the nakewhol e period, General Gounsel used the wage
rate included in FkDRte' s collective bargai ning agreenent wth the UFWfor
the years 1977, 1978, 1979 and 1980. P k'DHte' s contract expired on January
1, 1981. For purposes of the nakewhol e specification, General Gounsel used A k'D
Rte's 1980 wage rate to cal cul ate the nakewhol e anounts for 1981 and 1982 as
wel . General unsel applied the AddamDairy fringe benefit formula to the
Pk DRte general |abor wage rate, so that the basic wage rate conprised 78
percent of the total nake-whole figure, and the other 22 percent represented the
val ue of fringe benefits. (See AddamDairy, supra, 4 ALRB No. 24.)

To arrive at the net nakewhole, General (ounsel deducted each
enpl oyee' s actual gross earnings fromthe total nakewhol e due to the enpl oyee

for each of the calendar quarters during the

g’/David Mrtinez, a nener of the UPNs National Executive Board who had
participated in the negotiations of about 40 UPWagreenents, testified that, in
1977, the Lhion negotiated the sane basic contract wages and fringe benefits
throughout the state, except for southern Giifornia, where wage rates were
lower. Sarting in 1977, the location of the operation, rather than the size or
type of operation, or the crop grown, affected the terns the UPNsought in
negotiations. Murtinez noted that the UFWis weak in southern Galifornia,
whereas the wages and benefits in the Salinas area are the best in the state
because of successful union organizing in that area
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nakewnol e period. The actual gross earnings included the gross wages pai d by
Respondent pl us any hol i day and vacati on pay, nandated enpl oyer contributions to
A CA and Lhenpl oynent I nsurance, and all contributions Respondent nade to the
Glifornia Sate Horists Association | nsurance Fund on behal f of its
agricul tural enpl oyees.
ALO [eci si on

The ALOfound that General Gounsel failed to conply wth the Board' s
instructions in Kyutoku Nursery, Inc., supra, 4 ARB Nb. 55, and agreed wth

Respondent that General (ounsel shoul d have based its survey on all contracts
negoti ated by the UPWin 1977 and 1978, regardl ess of |ocati on.ﬂ/ The ALO al so
found that General Gounsel did not properly apply the factors set forth in our
earlier Kyutoku Decision, such as the size of the work force and type of
operation. However, the ALOagreed wth General unsel's reliance on contracts
whi ch the UPWreached wth other growers during the first year followng its
certification as the coll ective bargai ning representati ve of Respondent’s
enpl oyees.

Ater reecting General ounsel's nakewhol e formul a and
conput ations, the ALOengaged in his own conputations to arrive at an
appropriate wage rate. For the years 1977 through 1979, he averaged the R k' D
Rte rates wth the rates "in the contract between K tayama Brothers, Inc. and
the Laborer's Lhion." For the years 1980 and 1981, the ALOretained the R k' D

Rte rate, since

4 Later in his decision, the AOcontradicted that statenent and approved
General Gounsel ''s enphasi s on | ocation, since the evidence indicated that the
wage levels in southern Galifornia were lower than in northern Galifornia
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"Kitayana did not have a contract” in 1980 and 1981, and the R k' DRte figures
for those years were rel atively conparabl e to what Respondent was payi ng.§/ The
A Oregjected Respondent' s argunent that General (ounsel shoul d have used a | ower
figure than 22 percent for the value of the fringe benefits that probably woul d
have been included in a contract, noting that this Board s Qder in Kyutoku (4
ARB No. 55) clearly reaffirned the use of the AdamDairy 22 percent fringe
benefits formul a.

General Qounsel and the UPWexcepted to the ALOs rejection of the
ARk DRte wage rate and to the ALOs fashioning of his own "averagi ng scheng".
General Qounsel argued that he carried his burden by showng that his sel ection
and use of a representative contract wage was reasonabl e, and that the burden
then shifted to Respondent to refute the findings of the General ounsel's
investigation and contract survey, and to produce contracts whi ch present a nore
reasonabl e basis for cal cul ati ng the nakewhol e due Respondent's enpl oyees.

Respondent al so excepted to the wage rate determined by the ALQ
arguing that the AOinproperly failed to consider record evi dence concerni ng
economc conditions in the carnation industry and Respondent's inability to pay a
hi gher wage. Respondent argued that General Gounsel did not conduct a
conpr ehensi ve wage survey and did not cal cul ate an average wage rate, and that

General Gunsel

¥ The evidence indicates that the General Laborers and Qonstruction Lhi on was
certified to represent K tayana's enpl oyees in 1980, and that Lhion and K tayama
thereafter negotiated a contract. The ALO apparent|y confused the years when
Kitayana' s enpl oyees were not covered by a contract (1977 to 1979) wth the years
when a contract was in exi stence (1980 to 1981).
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shoul d have relied on wage rates provided in flower contracts negotiated in
Glifornia and wage rates paid by other flower growers in the
Slinas/Vdtsonville area.  Respondent al so excepted to the AOs approval of the
AdamDairy 22 percent fringe benefits formula, arguing that any fringe benefit
package whi ch woul d have been included in a contract Respondent negotiated wth
the Lhion woul d have represented nuch | ess than 22 percent of the total wages.

For the reasons set forth below we find that General Gunsel's and
the UFWs exceptions have nerit, and we adopt in their entirety the nakewhol e
formul a and conput ati ons proposed by the General Gounsel in this case.
Anal ysi s

A nakewhol e order is designed to renedy a respondent’s unfair |abor
practice by placing the enpl oyees in the economc position they would |ikely
have been in but for that unfair labor practice, in this case Respondent's
unlawful refusal to bargain wth their certified bargai ning representative. In
the instant natter, that calls for Respondent to pay each of the enpl oyees the
di fference between what he or she actual |y earned during the period of
Respondent’ s refusal to bargain and what she or he woul d |ikely have earned had
Respondent engaged in good faith bargaining leading to a contract wth the
Lhion. W& find that precedents of the National Labor Relations Board (N-RB) and
this Board concerning the cal cul ati on of backpay due a discrimnatee are
general |y applicable to the cal cul ation of the amount of nakewhol e due to each
of Respondent's affected enpl oyees.

Ve recently noted in Q P. Mirphy Produce ., Inc.
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(Aug. 3, 1982) 8 ARB Nb. 54, that, consistent wth NLRB practice, this Board nay
determne the anount of backpay owed by using any fornmul a or coni nati on of
formulas which is (are) equitable, practicable, and in accordance wth the
pur poses of the Act:

The test of the anount arrived at is not exactitude, but whether the

fornula is reasonably cal culated to arrive at the cl osest _

approxi nation to the anount the enpl oyee(s) woul d have earned during

t he backpay period, absent the enpl oyer's unfair |abor practice(s).

Butte Mew Farns v. ALRB (1979) 96 Gal . App. 3d 961, 966 (157

Gl . Rotr. 476); N.RBv. Toppino, Charley S Sons, I nc. (5th ar.

1966) 358 F.2d 94 [61 LRRVI2655, 2656]. (Q P Mur phy Produce .,

Inc., supra, 8 ARB No. 54, at p. 3.)

NLRA precedent requires that the burden of any uncertainty in the

cal cul ati on of backpay be borne by the respondent, whose violation of the Act
nakes the conpl i ance proceedi ng necessary. (NLRBv. Mam Gxca-Gla Bottling .
(5th dr. 1966) 360 F.2d 569 [ 62 LRRVI2155]; Merchandi ser Press, Inc. (1956) 115

NLRB 1441 [38 LRRVI1105].) In AdamDairy, supra, 4 ARB No. 24, we noted our

concern that the nakewhol e anard be applied in a nanner that encourages the
resunption of bargaining rather than further del aying the bargai ni ng process by
addi ng a | engthy conpl i ance proceedi ng, and we found that it is consistent wth
the policies of the Agricultural Labor Relations Act to place on the respondent
the burden of any uncertai nty concerning what wage rates the parties woul d |ikely
have agreed upon in negoti ati ons.

Therefore, in nakewhol e cases, where the General unsel has
establi shed at hearing that the nakewhol e anounts were cal cul ated i n a nanner
that is reasonabl e and conforns to the standards set forth in our decisions, we

shal | adopt the General (ounsel's
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formula and conputations. V& may reject or nodify his fornul a and/ or
conput ati ons where a respondent proves that the General Qounsel's net hod of
cal cul ating nakewhol e is arbitrary, unreasonabl e, or inconsistent wth Board
precedents, or that sone other nethod of determining the nakewhol e anounts is
nore appropri ate.

W find that, based on the entire record in this case, General
Qounsel 's choice of the Fk'DRte contract wage was a reasonabl e approxi nat i on
of the wage rate that woul d Iikely have been included in a contract negoti at ed
bet ween Respondent and the UPW General (ounsel followed the instructions we
set forth in AdamDairy and focused on contracts negotiated wthin the year
followng the Lhion's certification in 1977. General unsel consi dered
contracts whi ch were concluded in the general |abor pool area (whi ch General
Qounsel reasonabl y defined as extending fromSan Luis (bi spo to San F anci sco)
General Qounsel did not include in the survey regul ar vegetabl e industry or row
crop contracts, since those contracts were domnated by the Interharvest naster
agreenent and did not reflect the terns of a contract that coul d reasonably have
been expected in the flower industry.

General unsel chose the Ak DRte contract because its wage rate
fell inthe mdd e range of the wage rates in the contracts surveyed. A though
P k'DRte enpl oyed nore workers than Respondent and hired strawberry pickers on
a seasonal basis rather than cut flower workers on a year-round basis. General
unsel reasonabl y concl uded that those differences were outwei ghed by the
simlarity between Hk' D Rte and Respondent in terns of the nunber of hours

wor ked per week, the common general |abor pool, and the
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|ocation of the operation. In addition, General (ounsel properly enphasi zed the
year the Ak DRte contract was reached. Qur AdamDairy Decision did not
require that General Gounsel average all the wage rates in the contracts
surveyed, but only that he survey the rates and determne an appropri ate wage.
Had General unsel averaged the wage rates in all the UFWcontracts in effect in
1977, including the vegetabl e i ndustry naster contracts, the result woul d have
nore accurately reflected the typical wage rate paid by rowcrop growers rat her
than other types of operations. Ve find that General Qunsel's nethod of
arriving at the general |abor wage rate was reasonabl e and equitabl e.

Respondent failed to showthat General unsel ' s nakewhol e
specification was arbitrary or inconsistent wth Board precedent, or that sone
other nethod of deternmining the nakewhol e anount was nore appropriate. Qher
contracts offered by Respondent as an alternative basis for conputing the
nakewhol e wage rate were not concl uded during the appropriate tine period and/ or
pertained to growers located in southern Gl ifornia where wages were | ower than
inthe Salinas area. Those contracts therefore do not provi de an appropriate
alternative to the Ak’ DRte agreenent.

The contract negoti ated between the General Laborers and (onstruction
Lhion and Kitayama Brothers, Inc., which was al so offered by Respondent as an
alternative, was not concluded during the relevant tine period. In addition,
General Qounsel, in determning whet her the Kitayana contract shoul d be used as a
basis for conputing the basic wage rate, properly considered the fact that the

contract was not negotiated by the UFW A uni on organi zes
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workers based on canpai gn promises that the union wll attenpt to negotiate a
contract wth certain terns, and these promses and goal s vary fromunion to
union. For exanple, the evidence inthis case indi cates that the Teansters
historically negotiated contracts wth lowwage rates in the Santa Mria area,
and that the Laborers Lhion organi zed K tayana' s workers based partly on a
promse to seek wages parallel to those in the construction industry. Uhions in
their organi zi ng canpai gns often publicize other contracts they have negoti at ed
as exanpl es of the benefits unionization wll bring the enpl oyees. W& find
that, based on the circunstances in this case, General Gounsel appropriately
limted his inquiry to UPRWcontracts.

W al so reject Respondent’ s suggestion that the wage rate be based
on the wages paid by Kitayana Brothers, Inc. in 1977 through 1979, and the wages
paid by other flower growers inthe Salinas area from1977 through 1981. None
of these growers were unionized during those years. Respondent argued that,
since it paid approxi natel y what ot her nonunion flower growers in the Sl inas
area were paying, and since its fuel and transportation costs were increasi ng
and there was a general decline in the carnation industry, the Board shoul d
concl ude that Respondent woul d not have negotiated a wage rate as high as the
PFkDRterate. W& note, however, that John Kyutoku testified that his
busi ness had steadily increased during the past ten years and that, in fact, he
actually hired a supervisor in 1981 for the first tine, rather than rely on
hinsel f and other famly neners to run the business. Furthernore, in the years

1980 and 1981, Respondent paid its
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workers al nost the sane wages as those provided in the Fk'DRte contract
utilized by General Qounsel in his nakewhol e specification. V& agree wth the AO
that little weight shoul d be given to John Kyutoku' s sel f-serving testinony that
he coul d not have paid his workers nore than a certain amnunt.g

A though Respondent argued that the 22 percent fringe benefits
formula set forth in AdamDairy is inappropriately high, we clearly reaffirned
that formulainour Qder in Kyutoku (4 ARB No. 55). As noted in the testinony
of Board agent Swmth at the hearing, and in our AdamDairy Decision, the fringe
benefits provided in a contract include nuch nore than the funds i nto which an
enpl oyer nakes contributions (such as nedical plans or pension pl ans).z/
Vacation, sick | eave, and ot her conpensated nonwork tine, as well as such
intangi bl e benefits as seniority and a grievance procedure, are all conmonly
negoti ated contract terns which woul d |ikely have been included in a contract had
Respondent negotiated in good faith wth the UFW These benefits are al so
included in the AddamDairy 22 percent fringe benefits forml a.

g David Mrtinez testified that the UAVg 1981 contract wth
P k' D Rte suspended paynent of certain benefits because that enpl oyer clai ned
that it was going out of business and needed a break in order to be able to
continue operating. BEven assuming that Respondent was experienci ng economnc
difficulties, that testinony further supports our finding that General Gunsel
acted reasonably inusing the Ak DRte wage rate to cal cul ate the nakewhol e
anount s owed to Respondent’ s enpl oyees in this case.

7 UFWrepresentative Barbara Macri inforned Board agent Smth that fringe

benefits in 1981 URWcontracts total ed 62 cents per hour, which is nuch | ess
than the fringe benefits cal cul ated by General Gounsel using the A k' D Hte wage
rate and the AddamDairy 22 percent formula. David Mrtinez testified, however,
that the figure Ms. Macri quoted probably representated only contributions into
the three funds admnistered by the UFW
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Respondent failed to showthat use of the AdamDairy fringe benefits formulais

an i nappropriate nethod for conpensating Respondent' s enpl oyees for the | osses

they incurred because of Respondent’'s unlawful refusal to bargai n.§/ As noted

above, any uncertainty in cal cul ati on of the nakewhol e anount nust be resol ved

agai nst Respondent as the wongdoer.

(AdamDairy, supra, 4 ARB No. 24.)

V¢ therefore adopt intheir entirety the nakewhol e fornul a and

conput ati ons contai ned i n the Backpay Specification issued by General Qounsel

inthis natter.

R

FPursuant to Labor Gbde section 1160.3, the Agricul tural Labor

Rel ations Board hereby orders that Respondent Kyutoku Nursery, Inc., its

officers, agents, successors and assigns, pay to the enpl oyees |isted bel ow who

wor ked for Respondent during which tine Respondent refused to bargain in

violation of Labor (ode section 1153(e) and (a), the anounts set forth beside

their respective nanes, plus interest thereon conpounded at the rate of seven

percent per annum

Higi o Acevedo

Asunci on A nar ez
Adol fo Al var ado
Gabriel Avarez
Mbi ses At eaga
Raul Baraj as
Sabas Barri ent os
Hiberto Becerra
Ber al do Garmacho
Raf ael Canacho
Patrick Carbonel |

$1, 612. 47

1, 286. 18
2,416. 24
482. 02
293. 84
576. 76
1,545.04
530. 00
153. 04
3, 380. 67
187. 43

Aurelio Carranza $ 889.42
Fobert o Cervant es 3,048. 38
Yi Yong (hol 58.71
Mria O az 1, 620. 11
Ranon O az 1, 278. 78
BEvl al i a Espi noza 781. 24
Bartol o Garci a 54. 00
Fanci sco Garci a 1,239.34
Fanci sco Garci a 2, 863. 59
Isidro Garcia 9, 972. 48
Mrta Grcia M 219. 28

Y The 22 percent figure includes nandat ory enpl oyer contributions,

such as H CA and Lhenpl oynent | nsur ance.

V& note that General Gounsel added

Respondent’ s actual paynents into these funds to the enpl oyees' gross earni ngs.

fi ALRB No. 73
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Gscar Garcia Mra
Jose Garcil aza
Abel Gonez

Davi d Gonez

Lui s Gonez

Juan Gnzal es
Manuel Gonzal ez
Ysi dro Gnzal ez
Jose Qutierrez
Adol fo Ji mnez
M Suk Kim

ung Vong Kk m
QUng Yol Kim
Franci sco Lopez
Manuel Mudri gal
Rodol f o Mandoj ano
BEverardo Mrquez
Guadal upe Martin
Mrtha Mrtinez
Mron Mirtinez
Yung S Mrtinez
Hiseo Mza
Gabriel Mza
Ranon Mont es
Saul Nunez

Bver ardo Pacheco

Cated: Gctober 8, 1982

JON P. MCARTHY, Menier

AFREDH SONG Menber

JERME R WADE Mnber
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$4, 218. 08
826. 27
6, 827. 65
5,494. 42
246. 88
40. 80
1,649. 37
40. 80
63. 89
229. 00
444. 18
504. 16
499. 81
1, 659. 22
408. 66
486. 53
2,338.01
898. 00
727. 86
62. 48
20. 83
7,944. 24
502. 06
41. 13
612. 80
15. 32

16.

Raul Padilla
Qistobal Pani agua
Eduar do Perez
Jose Perez

Juan P caza

Mri ano B neda

| srael Haza

Fer nando Puga
Javier Ramrez
Pedro Ramrez
Raul Ramrez
Javi er Regal ado
Ranon Regl ando
Jose Relies

Gust avo Rodri guez
M guel Rodri guez
Hiseo M Ruz
Rogel i 0. Sanchez
Jose Savcedo
Hpidio Serrano
I gnaci o Serrano
Servando Serrano

Guadal upe Val enzuel a

Minuel \Vega
Rafael Mctoria
P. Nol asco M rgen

$ 59.60
702. 29
68. 35
3,310. 44
826. 49
2,275.92
553. 97
153. 11
7,352.74
336. 74
153.11
1,825. 18
90. 65
211.61
99. 89
1,241. 27
380. 92
323. 83
77.92
885. 40
1,073.42
1,170. 70
2,521.22
1,279.51
527.05
184. 17



A= SUMMARY

Kyut oku Nursery, Inc. 8 ARBNb. 73
(Y (4 ALRB No. 55)
(6 ALRB No. 32)

Case No. 77-(E18-M

AOCHKII N

General ounsel issued a backpay specification setting forth the anount of
nakewhol e owed to enpl oyees who worked for the Enployer, a snall Salinas flower
groner wth a year-round work force, during the period when the Enpl oyer was
violating section 1153(e) and (a) of the Act by refusing to bargain wth the UFW
inorder togainjudicial reviewof the Board s certification. (See, Kyutoku
Nursery, Inc. (Aug. 8, 1978) 4 ALRB No. 55 and Kyutoku Nursery, Inc. (Miy 30,
1980) 6 ALRB Nb. 32.) S nce, there were no contracts in the Salinas area between
the UFWand snal | flower growers during the relevant tine period, General (unsel
cal cul ated the nakewhol e anounts due based on the general |abor wage rate
contained in a contract between the UFWand A k' D Hte, a nediumsize Salinas
grower whi ch enpl oyed strawberry pickers on a seasonal basis. The ALOfound t hat
Gneral Gunsel failed to conply wth the Board' s instructions in its Kyutoku
Qder (4 ARB Nb. 55), and that General (ounsel shoul d have pl aced nore enphasi s
on the size of the work force and type of operation. The ALOtherefore rej ected
the basic wage rate used by General Gounsel and substituted his own wage rate,
based on an average of the wages paid by another flower grower near Salinas and
the wages inthe Rk DRte contract. The ALO accepted General unsel ' s use of
the 22 percent fringe benefits formil a set forth in our AdamDairy Decision (4
ALRB No. 24).

BONRD CEO S ON

The Board noted that NLRB precedent concerning the cal cul ation of backpay due a
discrimnatee is general ly applicable to the cal cul ati on of nakewhol e awar ds.
Wiere General unsel has established at hearing that the nakewhol e anounts were
calculated in a manner that is reasonabl e and conforns to the standards set forth
in Board decisions, the Board wll adopt General unsel's formul a and/ or

conput ations. The Board nay reject or nodify General Gounsel 's formul a and/ or
conput at i ons where a respondent proves that General ounsel's net hod of

cal cul ating nakewhol e is arbitrary, unreasonabl e, or inconsistent wth Board
precedent, or that sone other nethod of determining the nakewhol e anount is nore

appropri ate.

The Board found that General (ounsel's choice of the Pk'DRte contract wage was
a reasonabl e approxi mati on of the wage rate that woul d |ikely have been i ncl uded
inacontract negotiated between the enpl oyer and the UFW General ounsel
surveyed contracts which were negotiated in the general |abor pool area wthin
the year followng the UFWs certification, reasonably enphasizi ng the



location of the operation. The Board rejected contracts of fered by the Epl oyer
as an alternative basis for conputing the nakewhol e wage rate as they were not
concl uded during the appropriate tine period and/ or because they pertained to
grovers located in southern Galifornia, where wages were |ower than in the
Slinas area. The Board al so rejected the ALOs reliance on the wages pai d by
another flower grower in northern Gallifornia, since the AOutilized wages pai d
by that enpl oyer when there was no col | ective bargai ning agreenent in effect.

The Board affirned the use of the AdamDairy 22 percent fringe benefits formil a,
since that forml a conpensat es enpl oyees for all the losses they incurred as a
result of the Enployer's refusal to bargain, including paynents into nedical

pl ans and pension pl ans, vacation, sick | eave, and other conpensated nonwork
tine, and such intangi bl e benefits as seniority and a gri evance procedure.

The Board therefore adopted in their entirety the nakewhol e fornul a and

conput ati ons contai ned 1 n the backpay specification issued by General Gounsel ,
and ordered the respective conputed anounts paid to 74 enpl oyees, plus interest
conput ed at seven percent per annum

* * %

This Gase Sunmary is furnished for infornation only and is not an official
statenent of the case, or of the ALRB

* * %

8 ALRB No. 73
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Satement of the CGase

Fobert L. Burkett, Admnistrative Lawdficer. This case was heard before ne on
Ebvenh)er I24 and 25, 1981, in Salinas, Gilifornia; all parties were represented
y counsel .

The Agricultural Labor Relations Board (the Board) issued a Decision and Qder in
the natter of Kyutoku Nursery, Inc., 4ALRB No.55 Subsequently, the Board issued a
SQuppl enent al Deci sion and Revised Qder in the sane natter of Kyutoku Nursery,
Inc., 6 ARB No. 32 (4 ALRB No. 55). The Board found Kyutoku Nursery, |nc.
(Respondent in violation of the ARAthrough its refusal to bargain wthits

Epl oyees' of Averica, AH-AO(WAY. The Board ordered as one of the renedies,
that the enpl oyees be nade-whol e for all |osses sustai ned by themas the result of
Respondent’ s refusal to bargai n.



H ndi ngs of Fact

1. Introduction

The singl e factual dispute in this nake-whol e heari ng revol ves around what
criteria should to be used i n conputing Respondent' s nake-whol e liability.

The Facts
Testi nony of Roger Smth

The principal wtness for General ounsel was Roger Smth a Held Examner for
the Agricultural Labor Relations Board. M. Smth, wo testified that his
duties had been associ ated wth nake-whol e renedi es was assi gned to the nake-
whol e renedy in the natter of Kyutoku Nurseries, 4 ALRB 55 No. 55.

M. Smth testified that he relied upon geography, the year of the
contract, the size of the enpl oyer, the hours of work available to
enpl oyees and the availability of the |abor pool .

M. Smth testified that he was unable to find any contract that the URWhad
signed wth a floner grower and that he therefore | ooked for a simlar industry
wth a work force that was, for the nost part year round and stabl e, one that
was not tied to the vegetabl e i ndustry, and one where there was a najority of
UFWcontracts. He finally chose the Ak D Rte contract because he testified
it wvasinthe mddle in so far as the general |abor rate was concer ned.

M. Smth went ontotestify that additional reasons for choosing Fk D Rte;
it was signed inatine period relative to that whi ch Kyut oku woul d have

bar gai ned and arguabl y reached a contract wth the union, it was a Salinas area
enpl oyer and it drewfrombasically the sane | abor narket pool .

M. Smth further testified that he conpared the contracts suggested by
respondent. He concluded that the Ak D Rte contract was superior because
it net the requirenents of the Board s order and al so because the contracts
submtted by Respondent were in the San D ego area which generally folloned a
lower labor rate than the rest of the Sate, and the fact that they were
negotiated in years other than the year Kyutoku woul d have been a contract.

M. Smth than went on to state that once he had determined that the ARk D
Rte contract was applicabl e he nade the conpensation al ong the |ines set
forthinthe Adans Cairy Formula, using the ARk D Rte contract as the
general labor rate. He calculated the actual gross earnings of each enpl oyees

andI cgl gulated intothat the actual fringe benefits pai d by Kyutoku which
i ncl ude



heal th i nsurance benefits, any vacation pay, any holiday pay,
contributions the enpl oyer nade to unenpl oynent i nsurance and to soci al
security for the ind vidual enployee. He then arrived at a net figure
representing the anount of noney entitled to the enpl oyee for each

cal endar quarter.

The testinony of David Mrtinez

M. Mrtinez is a nenber of the Lhited FarmVWrkers National Executive
Board and is Drector of Region 3. He has participated i n approxi nat el y
40 negotiations and personal |y negotiated 10 contracts.

The crux of M. Mrtinez's testinony was that the economc conditions as
applied to wages and benefits varied fromplace to place wthin the Sate.
Soecifically, he testified that contracts 1n the Santa Mria area were | oner
than those In Salinas and that the San DO ego area was probably the poorest in
the state because of an overwhel mng surplus in the work force.

He further testified that 1977 was a very successful organi zing year in the
Slinas valley and furthernore that the Salinas Vall ey was one of the nost
pro FWareas in Gillifornia. Hnally, M. Mrtinez testified that in 1981
the UFWsigned an agreenent wth ARk D Rte that suspended paynents of sone
of the benefits that woul d have becone due and payabl e on January of 1982.
ghis was done because of the prospect that Ak D Rte was goi ng out of

uSi ness.

The Testinony of M. Kyutoku

M. Kyutoku testified that he and his famly grow carnations in the Sl inas
Valley on a 10 acre farmw th approxi nat el y 266, 000 square feet of
greenhouse. They have been in busi ness 14 or 15 years. They enpl oy

approxi natel y 15 workers outside of the famly. They have no secretarial or
office help. UWhtil a year or two ago they enpl oyed no supervisory hel p.

The business is operated through the corporation, wiich owns the inprovenents
and the equipnent. M. and Ms. Kyutoku own the real estate and own their

hone on the property. The Kyutokus started their farmapproxi mately fifteen
years ago, and it has gradual |y increased its enpl oynent to the present size.

M. Kyutoku stated that carnations are particularly suited to snall famly
operations. The reasons are that a snal| operation can be started wth very
l1ttle capital because the grower can propagate his own plants, unlike roses
and other crops. In addition, the carnations do not require high quality

gr eenhouses.



They grow best at a tenperature of around fifty degrees, found in the Sl inas
Valley. Wtil recently, the air could be warned in the wnter and cool ed in the
sunmer, to approach that tenperature range very economcally. Alarge portion
of the growers in M. Kyutoku's area are famly operators and speak Japanese.

M. Kyutoku testified that there was one grower larger, nine or ten about the
sane size, and a |arger nunber of snaller size. The other carnation grow ng
areas have historically been in the San Franci sco Bay Area, Salinas, San O ego
and Bncinitas area, sone in Santa Mria and nard, and sone in @l orado.

Testinony of Roy E HIls

The Galifornia Horal Gouncil represents a large portion of the cut flower and
living plant growers in Gllifornia, probably eighty percent in Northern
Glifornia and twenty percent in Southern Gllifornta. The Horal Gouncil
probably represents ninety percent or nore of the growers in the Salinas area
The unci|l was incorporated in 1959, and works in all facets of the cut flower
industry, including pesticides, |and use, |abor problens, and other problens of
the industry, according to M. HII.

M. HIls conducted a wage survey of the cut flowers groners in the Salinas area

A nap showng the area of the survey was introduced as Respondent’'s Exhibit 3, and
the wage survey itself was introduced as Respondent's Exhibit 4. The Horal

Gounci | and the Monterey chapter, over the years, have conducted ot her wage
surveys. M. HIlls also conpared his survey wth a recent survey of a group call ed
"Northern Galifornia Hower Gowers and Shi ppers Associ ation”, which verified his
concl usi ons and dat a.

M. HIlls found that there were nine or ten growers of the sane approxi nate size as
M. Kyutoku' s in the i nmedi ate area, nanely, 150,000 or 175,000 square feet to
275,000 square feet. He also took an additional sanpl e of seventeen growers in the
i medi at e area who were smal | er averagi ng approxi nately 125,000 square feet. M.
Hlls did not find any growers paying significantly higher rates than M. Kyutoku;
one payi ng about fifteen or twenty cents nore, and another ten cents nore. M.
Hlls nade a | ess conprehensi ve survey of the fringe benefits, and found, in
general, that the growers had nedical insurance, five paid holidays, vacation; of
one year-one week, two years-two weeks, wth sone variation. The nedical insurance
was handl ed through the Gllifornia Sate Horist Association insurance plan. M.
HIls found that Kyutoku' s fringes were representative of the industry.

M. HIlls testified at | ength about the economc conditions of the industry.

In summary, the industry is in an extrenely depressed condition, resulting in
depressed prices and profitability, wth a contraction in the nunber of growers
and the anount of land in donestic carnations. The causes are basical |y com
petition frominports fromlsrael and Gl unii a, and nuch nore recently MXi co,
and the increase in fuel costs, together wth other factors.



M. HIIs" testinony respecting inports was based largely on Lhited S ates
Gvernnent reports, nanely, "Horal cultural Gops" and "Marketing Gilifornia
Qnanental Qops". Those source Miterials were available at the tine of the
hearing and avai l abl e to counsel and the hearing officer. In addition, M.
Hlls used a report by the Lhited Sates Internati onal Trade Gormission. M.
HIls" testinony in word formwas al so confirned by graphs and charts that he
prepared based on that evidence, which were admtted as Respondents's Exhi bit
5 Insumary, that evidence shows the fol | ow ng:

1. The inports have i ncreased drastically over recent
years, particularly the period of the nake-whol e (1977-
81)

2. The inports now have approxi mately fifty percent of the
nar ket, goi ng from34%in 1977,

3. Adecline in the acreage devoted to grow ng standard
carnations has occured. It is to be noted that there has
been an increase in mniature carnations, but that is still
a mnor crop;

4. The increase in the price per bl oomw thout any adj ust nent
for inflation has been slight;

5. Because of price suppression through inports, growers have
taken carnations out of production gone out of business or
swtched to other crops; (Tr. 11-2)

6. The nuniber of carnation growers has decreased in Galifornia,
as wel |l as el sewhere;

7. BFom1977 to 1980, there was an overal | decline

of twenty-four percent in sal es of carnations produced by
donestic producers; (Tr. X11-2)

8. The nunber of producers in leading states has declined from503
to 364 from1977 to 1980, or a total percentage change of minus
twenty-eight percent. These trends existed also in Gilifornia;

9. M. Hlls testified that growers had reported
| oner operating profits and sone | osses have been reported,
al though he had not seen or investigated profit and | oss
statenents. Two firns have been certified by the Departnent of
Gonmer ce as bei ng danaged as a result of inports, qualifying
for assistance fromthe federal governnent.



Testinony of M. K tayana

M. TomKi tayama, owner and operator of a large cut flower business, testified at
length of the economic conditions of the industry. M. K tayama has grown
carnations since 1950 in Lhion Aty, VWdtsonville and Gl orado, and at one tine
was the largest grower of carnations inthe world. A the height of his carnation
production, he had approxi nat el y 900, 000 square feet, and today he has 300, 000
square feet of carnations. |In 1977, M. K tayama took 200, 000 square feet out of
carnations in Wtsonville. 1n 1978, he took another 150,000 square feet out.

The consequence was that no carnations are produced by his conpany in

Wt sonville. In lorado, Ktayan&' s production was al so cut in half in recent
years. |In lhion dty, M. Ktayana reduced carnations by 90,000 square feet in
1974, 120,000 square feet in 1975, 150,000 square feet in 1976 and 1977, 90, 000
square feet in 1978.

In summary, at Lhion Aty approxi mately 450,000 square feet of carnations
were taken out in those years and repl aced wth roses and potted pl ants.

M. Ktayama' s opinion was that in the future the carnation industry wll
findit difficut tosurvive, snall growers who wll be paid for their own
labor in famly operations nay be able to continue.

H ndi ngs

Al the wtnesses testified that the wage rate in Southern Gilifornia was | oner
than Northern Galifornia. In Kyutoku Nursery Inc. (78) 4 ARB 55, the Board
stated that "because the certification in this case i ssued considerably |ater
than the certification in Adamand Perry the exact data used to conpute the basic
nake-whol e wage i n those cases nay not provide a satisfactory basis for such a
conputation inthis case. See AdamDairy, at Page 19. V¢ therefore direct the
Regional Orector to investigate and determne a basi c nake-whol e wage to use in
the cal cul ati ng backpay and other benefits due inthis matter. The investigation
shoul d i ncl ude a survey of nore recently negotiated UFWcontracts. |In eval uating
the rel evance of particular contracts to the determnation of a nake-whol e anard
inthis case, the Regional Drector shall consider such factors as the tine frane
in which the contracts were concluded , as well as any pattern of distribution of
wage rates based on factors such as vere noted in Adam Dai ry, Qupra, (size of
work force, type of industry, or geographical |ocation..

General Gouncil failed in part to neet its burden under the hol di ng of
Kvutoku; its survey of recently negotiated UFWcontracts was i nconpl et e.
Wil e the holding I n Kvut oku was vague as to location, | amin agreenent
w th Respondent that survey based on all contracts negotiated by UFWin
1977 and parts of 1978 woul d have expedited a nore educat ed deci sion.



The issue of nmake-whole is further confused by General Gouncil's failure to
properly apprai se the factors set down in Kvut uko such as the size of workforce
and type of industry.

In fact the evidence indicate that Ak D Rte was chosen in part because it is
a Salinas area enpl oyer of conparabl e enpl oyee size and has had a col | ective
bar gai ni ng agreenent wth the UPWsince 1977. A review of the evidence
indicates strongly that Ak D Rte was not an enpl oyer of conparabl e enpl oyee
size and in fact had as nany as 400 workers working in strawberries along on a
ts)gsajsonal basis. Kyutoku enpl oys 13 to 15 workers on a year round non-seasonal

i s.

Respondent poi nts out correctly that General Gouncil's understandi ng of the
Kyut oku operation was ill-forned: They apprcntly confused nurseries wth cut
flowers. The whol e question becones rel evant because the Ak D Rte operation
IS a seasonal operation which covers strawberries and veget abl es, while the
Kyut oku operation i s a non seasonal one.

General Gouncil argues that the tine frame factor is critical. Indeed the Board
in AdamDairy, 4 AARB No. 24, Supra, stated "the presunption entodi ed in the
statute that the year followng certification both wll and shoul d be the
period of nost fruitful bargaining | ends further support to our reference to
contracts concl uded during this period. Labor Gode 1156.6 ...' Particularly in
a first bargaining situation where Respondent's refusal to bargal n in good
faith spans this protected period of the certification year, it is appropriate
tolook at contracts concluded during this period as a neasure of enpl oyee
loss." AdamDairy pp. 19-20.

Based upon the Board s | anguage, General Gouncil argues that the various fl ower
groner UFWcontracts offered by Respondent as an alternative basis for their
representative contract to be used 1n cal cul ati ng the nmake-whol e anard shoul d
be rej ected because they were not concluded in 1977. 1t shoul d be noted
however that they were concluded in a period |ater than 1977 during a tine when
it would seemthe rates were on the rise not declining.

General Gouncil's argunent that geographic locationis critical is a well
founded one. It is undisputed that the wage structure in San Dego is | oner
than that in Northern Gdifornia. Therefore for the purposes of this case, |
have limted ny findings to contracts solely in Northern Galifornia.

Wile |l found the testinony of M. HIls and M. Kitayana el uci dating and
educational they bear no rel evance to the natters at hand in this case. Wile
| mght have synpathy wth the plight of the flower business, the economc
condition of this industry, particularly in years after 1977, are irrel evant.
The sane is true of Respondent’s defense of 1nability to pay. These are both
I ssues that are best raised at the bargai ning tabl e anongst the parties but
should play no part in a nmake-whol e renedy.



CONOLLH ON

| conclude that General (unsel did not use an average wage rate as was used in
Adams Dairy. The Board in Adamis Dairy concluded that the evidence at that tine
showed a fairly negotiated average field rate and a fairly regul ar wage i ncrease.
The General unsel nade no effort to take that approach here. General Gounsel
nerely chose the Ak D Rte contract as a conparabl e one. There was no attenpt
to find a range or an average wage rate.

Inlight of ny finding that the Fk D Rte contract falls far short of the
standards set forth in Kvutoku as to conparability, | amforced to enter into ny
own averagi ng schene in a nanner | hope neets the requirenents of the Board in

the AddamDary case. | therefore use the followng fornula. | have taken the
Pk D Rtefigures as fol | owns:

1977 $3.35

1978 $3.45

1979 $3.90

1980 $3.90

1981 $3.90

and | have averaged themwth the K tayama Vétsonville figures for
1977 $3.05

1978 $3.15

1979 $3. 65

These figures represent an average between two Vet sonville pay rates; one UFW
contract offered by General Qounsel that represents vegetabl e, and one a contract
negotiated wth another union offered by Respondent. | have averaged Kitayana
and Kyutoku only from1977 to 1979 because there was no contract wth Ktayama in
1980 and 1981. The Ak D Rte figures for 1980 and 1981 have been retai ned
because they are relatively conparabl e to the Kyutoku figures for that year.

In reaching ny figures for the years of 77, 78, and 79 | have taken the

hi gher of the two Kitayana figures offered by Respondent for those two years

and the lower of the 1977 Fk D Rte figure as supplied by General unsel .

In reaching this decision | have attenpted to bal ance the factors
established in Addamwth the data presented by the parties.

B \Wge Rate

It istherefore ny finding that the basic rate of pay for the purposes of
thi s nake-whol e renedy shal | be:

1977 $3 .17 per hour
1978 $3 .30 per hour
1979 . 77 per hour
1981 .90 per hour

&8



Q HFinges

The Board in Kyutoku stated "we note however, that the Bureau of Labor
Satistics data which we used in that case (AdamDairy) to calculate the
val ue of fringe benefits are unchanged so that the investigation hearing
need only be concerned wth establishing an appropriate wage rate or rates
for straight tine worked."

Fol lowng the Board's decision in Kyutoku the AdamDai ry nethod _
requires the fringe benefits to be val ued and 22%and such is ny hol di ng.

Cat ed: Ecﬂ“ 32! 59.'8 ;'l at Los Angel

ROBERT L. BURKETT
Adm nistrative Law O ficer

alifornia
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