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n Septener 23, 1980, Administrative Law Gficer (ALQ Ron
Geenberg issued the attached Decision in this proceeding. Thereafter,
Respondent, the General unsel and the Charging Party, the Lhited FarmVdrkers
of Anerica, AHL-AQ (WY each tinely filed exceptions and a supporting bri ef.
Respondent filed a brief in response to the UPAs exceptions and the General
Qounsel filed a brief in response to Respondent' s exceptions. Respondent al so
filed a suppl enental brief wherein a potentially rel evant case,y whi ch i ssued
subsequent to the briefing schedul e, was discussed. Biefs in opposition to
Respondent' s Suppl enental Brief were filed by the General ounsel and the WRW
General Qounsel's notion to consolidate this case wth two others was deni ed.

The Board has considered the record and the AOs Decision in |ight

of the exceptions and briefs and has decided to

Y o P Mrphy & Sons (Nov. 3, 1981) 7 ARB No. 37.




affirmthe rulings, findings, and conclusions of the Admnistrative Law
Gficer (AQ as nodified herein, and to adopt his reconmended renedi a Q der
as nodi fied herein.

Vge I ncreases in March, Aoril, and June 1979

At the close of the hearing on February 15, 1980, General (ounsel
noved to anend the conplaint to add all egations: that Respondent Joe Maggi o,
Inc. (Maggio) unilaterally raised the wages of its carrot-harvest enpl oyees
in March 1979; and that Respondent (ol ace Brothers, Inc. (Gl ace)
unilateral |y rai sed the wages of its non-1ettuce harvest enpl oyees in June
1979. Respondents opposed General Gounsel ''s notion on the ground that each
al | eged wage increase had occurred nore than six nonths prior to the filing
of the charges on Decenber 8, 1979, and was therefore barred by Labor Gode
section 1160.2. General Qounsel countered Respondents' argunent by
contending that the six-nonth period was tol | ed because Respondents had not
given the Lhion notice of the changes, prior to the hearing in this natter.

The ALOordered the parties to brief the statute of limtations
Issue, indicating that he would rule on the notion and, if necessary, reopen
the record to take additional evidence on the question of notice. O Mirch
3, 1980, the AAlOgranted General (ounsel's notion to anmend, rejecting
Respondent’ s argunents and finding that the "General ounsel " did not recei ve
noti ce of
LTI
LTI
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wage increases Wthin the six-nonth limtation period.?’ Ve find

that the ALO shoul d have reopened the hearing to al | ow Respondents an
opportunity to present evidence regarding the UFWs know edge of the wage
increases. The failure to allowsuch an opportunity prevented that issue
frombeing fully litigated and in that regard deni ed Respondents a fair
hearing. W& therefore dismss the allegations regarding unilateral wage
increases in Mrch, April, and June 1979. (See DArigo Brothers . (June
22, 1982) 8 ARBMNo. 45 at p. 3.)

Bargai ning Hstory

A though the consol i dated conpl aint herein alleges, as
violative of the Agricultural Labor Relations Act (Act), Respondents'
unilateral increases inits harvest wages for 1979, those increases did
not occur inisolation, but rather inthe context of its overall
col | ecti ve-bargai ni ng conduct .

In Novenier 1978, Respondents joined a mul ti-enpl oyer bargai ni ng
group (the group), conprising 26 growers fromthe Salinas area and the
Inperial Valley. My of the growers in the bargai ning group, including
Respondent s, had had contracts wth the URAMwhi ch were to expire at the end
of 1978.

@l I ective bargai ni ng between the group and the URWproceeded
w thout nuch progress for several nonths and on January 19, 1979, the UFW
initiated strikes agai nst certain nenbers of the group. n February 21, the
group submtted a "final " offer

Z\¢ note that the AOapparent!y inadvertently referred to the General
Qounsel in his ruling since the issue is whether the Lhion, rather than the
General unsel , received notice of the wage increases wthin the statutory
peri od.
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tothe Lhion. On receiving a counteroffer fromthe UFWon February 28, the
group decl ared that an inpasse had been reached on all issues and cut of f
further negotiati ons.

The UPWfiled charges that the group, includi ng Respondents, had
failed and refused to bargain in good faith. Thereafter, the Regi onal
Drector issued a conpl aint based on those charges and a hearing was hel d
begi nni ng on Septenber 25, 1979. h March 4, 1980, ALO Jenni e Rhine i ssued
her Deci sion, in which she concluded that Respondents, and other nenters of
the group,§/ had vi ol ated Labor (ode section 1153(e) by, inter alia, refusing
to provide the LPWwth requested i nfornation rel evant to coll ective
bar gai ni ng, by conducting a public relations canpai gn desi gned to conmuni cat e
directly wth t he enpl oyees in conbination wth a take-it-or-|eave-it
contract proposal, by taking a disi ngenuous position wth regard to the
binding effect of federal wage gui delines, and by declaring an i npasse when
significant issues had not yet been di scussed.ﬂ/ In Admral Packi ng Gonpany
(Dec. 14, 1981) 7 ALRB No. 43, the Board revi ened and general |y adopted ALO

Rhine' s findi ngs§/

¥ I'n Septener 1979, 15 of the growers in the group reached
agreenents wth the UPWand, consequently, the unfair |abor practice
charges agai nst those growers were settl ed.

¥ Respondents have excepted to the reliance of ALOGeenberg in

the instant case on the findings and concl usions of ALORhine, arguing that
an ALODecision which is under appeal is tentative and wthout authority.
However, since the Board adopted the basic findings and concl usi ons of ALO
Riine in Admral Packing Gonpany (Dec. 14, 1981) 7 ALRB Nb. 43, that
exception i S now noot .

Y The Board did not adopt the ALO's findings that the growers were
unreasonabl e in their efforts to provide infornation, unlawfully failed
to submt a conpl ete counteroffer, or nade predictably unacceptabl e
offers.
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and concl usi ons regarding the al |l eged unl anwf ul bargai ning tacti cs and
ordered the growers who had not reached settlenent wth the UFW i ncl udi ng
Respondent's, to nake their enpl oyees whol e for any economc | osses
resulting fromtheir enpl oyers' refusals to bargain.

The instant natter concerns the bargai ning history between the

UFWand Respondents fol l owng the point where the Admral case | eaves off.

Ater the declaration of inpasse by Respondents on February 21, 1979,
bargai ning did not resune until August 1979.§/ A that tine the parties net
at Respondents' request, because they desired to respond to the Lhion' s
contention that they had refused to discuss certain proposals. Neither side
had any new proposals to offer at that tine and no significant di scussion
took pl ace. 7
The next contacts wth the UPWwere by separate |letters, dated
Novenioer 20, 1979, witten by Respondents' attorney, TomMNassif, for each

Respondent. These letters indicated that as

Y pfter the February 1979 decl aration of inpasse, the multi-enpl oyer
bar gai ni ng group di sbanded. Each of the Respondents herein thereafter
bargained on its own. However, the conduct and positions of the Respondents
herei n conti nued nuch the sane as before.

" Respondents' witnesses testified that UPWnegotiator David Burci aga
agreed at the August neeting that the parties were at inpasse. A though
Burciaga did not testify in these proceedi ngs, UPWnegotiator Ann Smth, who
was prinmarily responsible for the negotiations, testified that the August
neet i ng produced no chance i n Respondents' February 28 position. Vé
therefore affirmthe ALOs finding that, although the parties were
deadl ocked i n August 1979, the inpasse was not bona fide, but rather was the
product of Respondents' bad-faith bargai ning conduct. (Mntebello Rose .,
Inc. (Qt. 29, 1979) 5 ARB No. 64, enforced (1981) 119 Gal . Apc. 3d 1.)
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Respondent s were approachi ng the harvest season they were interested in

i npl enenti ng wage-rate i ncreases and certain changes in the nethod of

harvesting. URWnegotiator Aon Smth wote back to Nassif, rejecting the

i dea of negotiating wages or harvesting nethods apart froma full contract.

Smth did, however, agree to neet to discuss the possibilities for progress

tonward a full contract, and the parties thereafter net on Decenber 7, 1979.
A that point in the negotiations, the intentions of the parties

apparently diverged. Respondents, still naintaining that a bona fide

i npasse exi sted, intended to negotiate only over the changes proposed in

their Novenber 20 letters. The Lhion refused to negotiate on that basis and

suggested, wth regard to full contract negotiations, that Respondents

either sign a contract simlar to that signed by Qun Harvest in Sept ener

1979§/ or the Lhion woul d go back to its February 28 of fer and resune

bar gai ni ng i tem by itemgl Respondent s rej ected the Sun Harvest appr oach

wthout explanation and selected the Lhion's second alternative. Smth

then agreed to submt a new Lhion proposal and the neeting ended wth no

subst anti ve di scussi on of the changes proposed in

YThe Sun Harvest agreenent had becone a vegetabl e i ndustry
"naster agreenent,"” which 18 growers signed in Septenper 1979.
Respondents' argunents regarding the historical practice of payi ng
prevai ling wage rates are based on the Qun Harvest contract rate of $.75
per carton of harvested | ettuce.

¥The WPWconsi dered the Novenber 20 letters a modification of
Respondents' offer of February 21 and was wlling to respond wth a
counteroffer in that context. Respondents' subsequent conduct and their
|l egal argunents inthis case nake It clear that Respondents did not share
the Lhion's viewand believed, rather, that they coul d negotiate wages and
ot her changes separate fromfull-contract negotiations.

8 ALRB No. 72 6.



Nassif's Novenber 20 |etters.

A though there was no di scussi on of wage i ncreases or harvesting
net hods at the Decenber 7 neeting, the parties apparently understood that the
changes woul d be inpl enented wthout further negotiation. Onh Decenber 8 the
UFWfil ed refusal -to-bargai n charges agai nst each Respondent, alleging that
Respondent had nade unl awful unilateral changes on or about Decenber 7. n
Decentoer 10 and 14, Respondents' respective harvest operations began wth the
I ncreased wage rates and new harvesting nethods in effect.

Despi te Respondents’ unilateral changes and the Lhion's unfair-
| abor - practi ce charges, the UFWsubmtted a revi sed contract proposal to
Respondent s on Decenber 19. A though the revi sed proposal showed novenent
fromthe Lhion's February 28 proposal, Respondents, by letter of Decenber 31,
rej ected the Decenber 19 offer wthout substantive di scussion and decl ared
anot her inpasse. Respondents and their negotiator/attorney Nassif testified
that they rejected the Decentber 19 proposal because they expected an of fer of
better terns than contained in the Sun Harvest contract and recei ved i nst ead
a Lhion proposal nuch | ess favorabl e than the Sun Harvest contract. It is
not clear how Respondent s devel oped such expectations, however, since the
testinony indicates that Respondents understood what the Uhion had agreed to
do on Decenfer 7.@/

g)/R-:Aspondents also testified that they believed it was futile to respond
to the UFWs Decener 19 offer, since Smth had stated on Decenber 7 that,
even using the itemby-itemapproach, the uni on woul d never sign a contract
whi ch, fromthe Lhion's perspecti ve,

(fn. 10 cont. on p. 8.)
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Bad- Fai t h Bargai ni ng

The ALOwent beyond the all egations in the anended conpl ai nt and
found that Respondents' declaration of inpasse on Decenber 31, 1979, was a
continuation of the bad-faith bargaining found in Admral Packing ., supra,

7 AARB Nb. 43. He therefore concl uded that Respondents thereby viol at ed
Labor (ode section 1153 (e) and (@) and recommended that Respondent s'

enpl oyees be nade whol e for all economc | osses suffered as a result of their
enpl oyers' failure or refusal to bargain in good faith.

Respondent s except to the ALOs finding and concl usion on the
basi s that bad-faith bargai ning was neither alleged in the conpl aint nor
litigated at the hearing. V& find no nerit in this exception. As described
above, the Decenber wage increases and changes in harvesting net hods nade by
Respondent s were the subject of testinony by both General Gounsel 's and
Respondents' wtnesses in the context of the full contract negotiations. The
record presents the entire bargaining history of the contract negoti ati ons
fromFebruary 21 to Decenber 31, 1979. Mbreover, Respondents have not
clained that they were denied an opportunity to present any evi dence or that
they have any additional evidence that they could, or desire to, introduce in
their defense. (NLRBv. Bradley Washfountain G. (7th dr. 1951) 192 F. 2d
144 [29 LRRVI2064.)

(fn. 10 cont.)

was | ess favorabl e than the Sun Harvest contract. Swmth denied giving such
an ultinastum V& find it unnecessary to resolve this testinonial conflict
as we find that the Lhion's actual bargai ni ng conduct on Decenber 7 and
Decenter 19 indicates a desire to bargain in good faith and that Respondents
coul d not reasonabl y conclude that further responses would be futile. (See
Mirtori Brothers (Mr. 23, 1982) 8 ARB No. 23, ALODecision at p. 15.)
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As the bad-faith bargaining issue is closely related to the refusal -to-
bargain al l egations in the conplaint, and as the issue was fully litigated at
the hearing, we find that the AOs findings and concl usions as to bad-faith
bargai ni ng did not deny Respondents due process of law (P ohoroff Poultry
Farns v. Agricultural Labor Relations Board (1980) 107 Gal . App. 3d 622, 628;
Mrtori Brothers (Mr. 23, 1982) 8 ARB No. 23; N C (astal Mtor Lines,
Inc. (1975) 219 NLRB 1009 [90 LRRVI1114].)

V¢ affirmthe ALOs finding that Respondents’ conduct between
February 21 and Decenber 31, 1979, did not "represent a substantial break
wthits past unlawul conduct or the adoption of a course of good-faith
bargai ning." (MFarland Rose Production (Apr. 8, 1980) 6 ALRB No. 18, Rev.
den. by Q.App., Sth Dst., Aril 26, 1982.) Respondents had no new
proposal s to offer fromFebruary 21 until Novenber 20, 1979. n the latter

date, wthin weeks of the 1979-80 harvest, Respondents did offer new
proposal s, but attenpted to limt the negotiations to those proposals. That:
belated and limted effort on Respondents' part belies any intention to
bargain in good faith and indicates instead a desire to i ncrease enpl oyees'
wages w thout followng the custonmary procedures of good-faith bargai ni ng.
Respondents' sunmary rej ection of the URWs Decenter 19 proposal confirns
Respondents' | ack of genui ne desire to resol ve differences and reach an
agr eenent .

Respondents argue in their exceptions that the unilateral changes
nade i n Decenber 1979 were | awf ul because a bona fide i npasse nay be reached
as to a singl e nandat ory subject of bargaining during full contract

negoti ations, wthout reaching a
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bona fide inpasse as to the overal|l negotiations.
The general rule stated by the Nati onal Labor Relations Board
(NNRB) in Wnn-Dxie Sores, Inc. (1979 243 N.RB 972 [101 LRRM1534] is that

an enpl oyer nay not declare an inpasse as to one i ssue where the union's
opportunity to bargain over that issue is nerely ritualistic or pro forna
In Wnn-D xie, the enpl oyer gave the union very short notice of its intention
to raise wages, ignored the union's desire to neet and continue negotiations
on all open natters, and therefore failed to fulfill its duty to bargainin
good faith. The NLRB has adhered to its Wnn-D xie anal ysis, despite the
opinion of the Hfth drcuit Gurt of Appeals that any prior noti ce and
opportunity to bargai n over a proposed change i n enpl oyees' worki ng
conditions fulfills the enployer's duty to bargain. (G. M A Harrison Mg.
M., Inc. (1980) 253 NLRB 675 [ 106 LRRVI1021] and D | ene Answering Servi ce,
Inc. (1981) 257 NNRB No. 24 [107 LRRM1490] wth Wnn-Oxie Sores, Inc. v.
NLRB (5th Qr. 1978) 567 F.2d 1343 [97 LRRVI2866].)

W believe the NRB' s Wnn-Dxie Sores, Inc., supra, 243 N.RB

972 anal ysi s refl ects a nore reasonabl e approach to the col |l ective bargai ni ng
process than that of the Ffth Qrcuit. The duty to bargain in good faith
woul d | ose nuch of its neaning if, after certification of an excl usive

bar gai ni ng representati ve, an enpl oyer woul d naintain unilateral control of
all terns and conditions of enpl oynent by singling out one issue at a tine,
engaging in pro forna bargaining as toit, and

LTI

LTI
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then unilateral |y inpl enenting the change it had proposed.l—ll

In the instant case, the Lhion was attenpting to
naintain a strike agai nst Respondents over several harvest seasons. A though
Respondents did not intend to engage i n genui ne negoti ati ons towards a full
agreenent, they certainly desired to grant a wage i ncrease, an increase whi ch
would facilitate the hiring of striker repl acenents and hel p Respondents to
escape the full inpact of the strike. Respondents therefore set out to
"bargai n" over wages alone in the last fewweeks before the harvest began,
despite their failure to nake a wage proposal during the ni ne preced ng
nont hs and despite the wllingness of the UFWto resune negotiations on al |
I ssues, including wages. In that context, we find that Respondents'
participation in the Decenfber 7 neeting was no nore than a speci ous attenpt
togive plausibility to their preconcei ved plan to i npl enent wage i ncreases,
either wth or wthout the Lhion's acqui escence. (See Martori Brothers,

supra, 8 ALRB No. 23.)

Lhil ateral Vdge | ncreases

W affirmthe ALOs concl usion that Respondents Miggi e, \essey
and ol ace viol ated Labor Gode sections 1153 (e) and (a) of the Act by
Instituting wage increases wthout bargaining wth the UFW and hi s
findings that Respondents \essey and (ol ace rai sed

= V¢ are not suggesting that inpasse can never be reached cr. a singl e

I ssue, absent inpasse as to the entire negotiations. Were negotiations over
an i ssue have continued wthout progress for a substantial period of tine,
the issue is of n@jor inportance, and the party seeking the change can show
sone genui ne busi ness necessity for naking the change at that tine,

unilateral inplenentation nay not violate the duty to bargain. (Southern
Wopers, Inc. (1971) 192 NLRB 816 [ 78 LRRV 1070] .)
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wages to the newrates proposed in their Novenber 20 letters to the Lhion,
while, after Novenber 20, Respondent Mhggi o raised its wages to the rates
that had been proposed on February 21, shortly before the growers decl ared an
i npasse i n the group bargai ni ng.l—Z

Respondent Maggi o argued that the wage increases it instituted
did not violate Labor (de sections 1153 (e) and (&) of the Act because the
parties were at inpasse, and it inplenented its pre-inpasse wage-rate
proposals. In Admral Packing Gonpany (Dec. 14, 1981) 7 ALRB No. 43, we

found that there was no bona fide i npasse. Mggio therefore viol ated the Act
by instituting its wage proposal .

Respondents Vessey and ol ace simlarly argued that their wage
i ncreases were proper because the parties were at inpasse. V& reject that
argunent al so because of our finding that there was no bona fide i npasse.
Vessey and Gl ace, however, al so argued that the wage i ncreases they
i npl enent ed were based on past practice or were caused by busi ness necessity.
A though we have di scussed those defenses in previ ous unil ateral -wage-
I ncrease cases (George Arakelian Farns (My 20, 1982) 8 ARBNo. 36, N A
Pricola Produce (Dec. 31, 1981) 7 ALRB No. 49; Kaplan's Fuit and Produce
Gonpany (July 1, 1980) 6 ALRB No. 36; Pacific MishroomFarns (Sept. 22, 1981)

7 ALRB No. 28), we believe that a thorough di scussion of the case | aw

concerni ng such defenses is appropriate

“The AOstated that in Mrch 1979 Mggio raised wage rates in al job
classifications to the levels offered prior to the declared i npasse. The
record, however, indicates that only the carrot-pi ece rate was changed i n
March, and wages in other classifications were raised in the fall and
wnter of 1979.
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and wll provide the parties a fuller understanding of the najority's
position. For the reasons set forth below we find that neither defense is
applicable in the instant natter, and we affirmthe ALOs concl usi on t hat
Vessey and Gl ace viol ated Labor de sections 1153 (e) and (a) of the Act by
instituting the wage i ncreases proposed in their Novenber 20 letters to the
AW  The UPWrej ected Vessey and (ol ace' s proposal for interi mwage

i ncreases, and \essey and (ol ace i npl enented the i ncreases wthout reaching a
bona fide inpasse. (NLRBv. Katz (1962) 396 US 736 [50 LRRVI2177].)
Respondents' Past Practi ce Def ense

In their exceptions, Respondents MVessey and ol ace argued t hat
the AOerred inreecting their defense that the wage increases they
instituted were a continuation of past practices and therefore did not
represent unilateral changes in the terns and conditions of their workers'
enpl oynent .

Any review of precedent concerning unilateral changes in wages
and working conditions nust begin wth NNRBv. Katz, supra, 396 U S 736.

Inthat case, the U S Suprene Gourt held that an enpl oyer's unil ateral
change in its enpl oyees' terns or conditions of enploynent is a per se
violation of the National Labor Relations Act (NLRY section 8 (a)(5),

w thout any show ng of subjective bad faith on the part of the enpl oyer,
because such unilateral change is a circunvention of the duty to bargai n and
tantanount to a flat refusal to bargain. In Katz, the Suprene Gourt found
that the enpl oyer violated NLRA section 8(a)(5) by granting nerit increases

toits enployees wthout prior notice to the union. The
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court held that the granting of such increases anounts to a refusal to
negoti ate, except where granting the rai ses constitutes continuation of a
pre-existing past practice. Hwever, the court found that, unlike an
autonati c increase to which an enpl oyer has al ready coomtted itsel f, the
wage increases in question "were in no sense autonati c, but were inforned by
a large neasure of discretion,” and therefore viol ated NLRA section 8(a)(5).
S nce the Suprene Gourt issued its Katz decision, NLRB and federal
court cases have continued to devel op the precedent established in Katz. In
NRBv. Alis-halners Gorp. (5th dr. 1979) 601 F. 2d 870 [ 102 LRRM 2194],

the enpl oyer argued that its wage i ncreases were granted pursuant to a
periodic survey of prevailing wages and benefits and were, therefore, not
subject to bargaining. The court, however, disagreed, noting that "[t]he
enpl oyer carries a heavy burden of proving that such adj ustnents of wages and
benefits are purely automati c and pursuant to definite guidelines." (N.RBv.
Alis-Chalners, supra, 601 F.2d at p. 875.) The court found that the

increases violated the NLRA as they were not autonati c and as the enpl oyer
exerci sed consi derabl e discretion in determning their timng and anount.
The NLRB and courts have on occasi on consi dered cases i n whi ch

enpl oyers net the Allis-Chal ners burden of proving that a wage i ncrease was

autonatic, and therefore, pursuant to the Suprene Gourt's Katz deci sion, not
a change in the enpl oyees' working conditions. For exanple, in Sate Farm
Mitual Auto Insurance @. (1972) 195 NLRB 871 [79 LRRMI1621], it was hel d

that the enpl oyer did not violate the NLRA by granting cost-of-1living

I NCr eases,
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whi ch were autonatical ly applied to the enpl oyees’ base sal aries during
negotiations. However, the NLRB concl uded that the enpl oyer viol ated the
N.RA by granting nerit increases during the sane period, finding that the
nerit increases were discretionary, ever, though they were nade pursuant to a
regul ar reviewwhich occurred 6 and 12 nonths after an enpl oyee was hired,
and annual |y thereafter. In NLRBv. Southern ach & Body Gonpany (5th Gr.
1964) 336 F.2d 214 [57 LRRM2102], the court held that the enpl oyer did not

violate the NNRAwhen it granted wage i ncreases pursuant to its | ong-standi ng
practice of granting autonati c wage i ncreases to new enpl oyees 3 and 6 nont hs
after they began work, and payi ng enpl oyees according to the type of
operation they were performmng. See also Reid Seismc Gonpany v. NLRB (5th
Gr. 1971) 440 F. 2d 598 [ 76 LRRM2998], where the court held that the

enpl oyer did net violate the NLRA by granting rai ses pursuant to a well -
establ i shed policy of reviewng each enpl oyee' s wages at 30- and 60-day
intervals, where the increases were granted before the uni on had been
certified and the uni on had nade no request to bargai n about that practice.
However, where a unilateral change is not a nere continuation of a
pre-exi sting working condition, the NNRB and courts wll find that the change
violates section 8(a)(5) of the NNRA (Queen Mry Restaurants Gorp. v. NLRB
(9th Ar. 1977) 560 F.2d 403 [94 LRRVMI3067]; NLRBv. John Zink @. (10th Qr.
1977) 551 F.2d 799
HITTTTTTETT T
LTI
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[107 LRRVI 3121]; MG aw Edi son Gonpany v. NLRB (8th dr. 1969) 419 F. 2d
67 [72 LRV 2018] . )&

In cases where a past practice of granting wage increases is
clearly established, enpl oyers have argued that the failure to give such
i ncreases woul d expose themto liability for an unfair |abor practice for
changing the terns and conditions of their workers' enploynent. In
Sout heast ern Mchi gan Gas onpany (1972) 198 NLRB 1221 [81 LRRVI1350], the

enpl oyer had, for the preceding 20 years, reviewed the work perfornance of
each enpl oyee every six nonths and thereafter granted a five percent wage

i ncrease to enpl oyees who it found had been performing satisfactorily. The
NLRB found that the enpl oyer's di scontinuance of its periodic review
procedure during negotiations, wthout notice to or consultation wth the
uni on, viol ated NL.RA section 8(a)(5) of the Act, since the wage chances
resulting fromthe reviewwere not discretionary. The NNRB noted that it is

the unilateral change in the status quo ante which is prohibited, and which

forns the basis of the unfair-|abor-practice charge.
However, a simlar argunent failed in Anstrong Grk . v. N.RB
(5th dr. 1954) 211 F. 2d 843 [33 LRRVI2789], where the enpl oyer contended

that it was required to continue its past

¥In NNRBv. Patent Trader, Inc. (2d dr. 1969) 415 F.2d 190 [71 LRRV
3086], the court reversed the N.RB s concl usion that the enpl oyer viol ated
the NLRA by granting sal ary increases to enpl oyees at interval s of
approxi natel y six nonths, finding that the enpl oyer was nerely continuing its
past practice. To the extent that the unilateral wage increase were
discretionary intimng or anount, this Second G rcuit Decision seens
inconsistent wth NNRBv, Katz, supra, 396 US 736, and other federal
circuit court decisions cited herein.
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practice of granting individual nerit and pronotional increases after the
union's certification since to discontinue that practice would constitute an
unlawful change in its enpl oyees’ working conditions. The court uphel d the
N.RB s finding that the enpl oyer's grant of nerit increases, W thout
consultation wth the union, naturally tended to undermne the authority of
the certified bargaining representative and violated the Act, noting that the
enpl oyer' s
. suggestion that any other course than that taken by it

woul d have subj ected it to unfair |abor practice charges is

nore fanciful than real, for the Board properly concedes that

no violations of the Act can nornal |y result where an enpl oyer

in good faith consults the bargai ning representative before

taking action on such natters, even though a bona fide i npasse

i n negotiations subsequently renders unilateral action
essential. (Anstrong Grk . v. NLNRB supra, at p. 848.)

In Qreita Knitting MIls, Inc. (1973) 205 NLRB S3O[83 LRRV
1670], the NLRB concl uded that the enpl oyer violated NLRA section 8(a)(5) by

unilaterally granting nerit increases. The increases were granted pursuant
toafixed policy of granting increases annual |y at approxi nately the sane
tine of year, but the anount of the increase depended on the discretion of a
nanagenent representative. The admnistrative | awjudge noted that:

The gravanen of the offense wth which Respondent is charged i s
not that it continued, as was its past practice, to review each
enpl oyee' s record for the purpose of determning the anount of
the annual increase to be anarded him rather, It was
Respondent' s act of putting into effect those increases in the
various anounts it had determined wthout first notifying the
enpl oyee' s bargai ning representative and giving it an
opportunity to confer about the proposed | ncreases before they
becane effective. (Id., at p. 502-503.)
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The NLRB affirned the lawjudge' s finding in Qeita. In
response to the enpl oyer's argunent that it woul d have viol ated the
N.RA by refusing to grant the nerit increases, the N.NRB held that:

... A enployer wth a past history of a nerit increase program
nei ther nay di scontinue that program(as we found in

Sout heastern Mchigan) nor nay he any | onger continue to
unilateral ly exercise his discretion wth respect to such

i ncreases, once an excl usi ve bargai ni ng \a}aent_ I's sel ect ed.
NLRB v. Katz, 396 US 736 (1962). WMat is required is a
nai nt enance of preexisting practices, i.e., the general outline
of the program however, the inplenentati on of that program(to
the extent that discretion has existed in determning the
anounts or timng of the increases), becones a natter as to

whi ch the bargaining agent is entitled to be consul ted.

(Qreita Knitting MIls, Inc., supra, 205 NLRB 500.)

Turning to the facts of the instant natter, we nust deternne
whet her Respondents \essey and (ol ace have sustai ned their burden of show ng
that the wage increases granted were not discretionary, but were inpl enent ed
autonatically pursuant to a past practice. Ve nust first deternmne whet her
Respondent s Vessey and ol ace granted wage i ncreases wth such regul arity
that they nay be considered autonatic. Then, if we determne that the wage
Increases were in fact autonatic, we nust determne the degree, if any, of
discretion invol ved as to the timng or anount of the increases, and whet her
Respondent bar gai ned over any such discretionary aspects. (Qneita Knitting
MIls, supra, 205 NLRB 500.)

Jon \essey testified that, from1972 to 1978, Respondent \essey

granted periodi c Vdge increases in January and July to its agricul tural
enployees in all job classifications pursuant to its contract wth the
Teansters Lhion. In April of 1977, \lessey signed a contract with the ULFW
whi ch provided for a wage increase in July
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inall job classifications. John \essey testified that, in 1976, Respondent
\Vessey granted a wage i ncrease not provided for in the Teanster contract, in
order to naintain its wages at the "industry-rate." However, that wage

i ncrease was negoti ated pursuant to a wage reopener clause inits contract
wth the Teansters Lhion.

Jon \essey further testified that, historicaly, when enpl oyees
began harvesting lettuce in the Inperia Valley, they were paid the sane wage
they had previously received in the Salinas harvest. \essey said that he
based the industry standard on the rate paid by the largest growers in the
i ndustry—Bud Antle, Bruce Church, and Sun Harvest. Hwever, \essey testified
that, in 1979, he did not ask Bruce Church what it was payi ng.y \essey
| earned of the Sun Harvest contract, and its 75 cents piece rate, as soon as
that contract was signed on August 31, 1979. In Septenber of 1979, Jon
Vessey knewthat the najority of the Salinas growers were paying 75 cents or
nore, depending on the job classification and nethod of harvesting, and he
knew that he intended to pay at least 75 cents to his |ettuce-harvest workers
when his harvest started in Decenber. However, he did not nake a 75 cent
wage offer to the UPNuntil Novenber 20, 1979, a few weeks before the
Inperial Valley |ettuce harvest started. \essey was not aware of any growers

payi ng | ess than 75 cents.

YThe O ssent accuses us of seriously misconstruing the facts invol ved in
this case, and of demanding an "unreal i stic degree of exactitude" concerni ng
the concept of prevailing rate. Ve find Jon Vessey' s testinony concerni ng
whether he did or did net consider the wages paid by Bud Antl e and Bruce
Church to be inconsistent and contrary to Respondents’ and the D ssent's
assertion that Vessey and Gl ace exercised little or no discretion in
determni ng what wage rate they woul d pay their enpl oyees.
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\Vessey testified that in order to determne what Salinas growers
were paying, he tal ked to people, referred to surveys, and had conversations
wth other Inperial Valley groners. He first testified that he did not
contact the Salinas growers to verify the rate they paid, but later testified
that he sonetines called Salinas growers, and finally testified that he
contacted other conpanies to verify their piece rates. \essey said the
workers who cane from15 to 20 Salinas conpani es set the "prevailing rate"
and woul d not work for less than that rate. \essey |isted several conpani es
that had signed contracts wth the Lhion, and several that he thought m ght
have been paying nore than the 75 cents rate provided in the Sun Harvest
contract rate.

Inaddition to | ettuce harvesters, Respondent \Vessey enpl oys
irrigators, tractor drivers, and thinners, all of whomare paid an hourly
rate. Wiile Respondent \Vessey was under contract wth the Teansters and the
UFW those and al | other job classifications recei ved yearly increases.
However, in 1979, classifications other than the | ettuce harvesters, i.e.,
the hourly-rate workers, did not receive an i ncrease when Respondent \essey
increased the | ettuce piece rare to 75 cents. Jon \essey expl ained that the
hourly rate for the other classifications was determned based on what | ocal
Inperial Valley groners were paying, and not on what Salinas growers were
payi ng. \essey testified that Inperial Valley-rates for the hourly rate
classifications have traditional |y been bel owthe Salinas area rates.

Joe Ml ace testified that his workers have been covered by a
col | ecti ve bargai ni ng agreenent since 1972. Hom1973 to
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1976. Respondent (ol ace was a party to contracts wth the Teansters,
pursuant to whi ch Gl ace's enpl oyees were granted periodi ¢ wage i ncreases in
July of each year. Respondent ol ace first signed a contract wth the UFWin
1976, and pursuant to that contract, its enpl oyees' wages were increased in
June of 1976. The |l ettuce piece rate was changed by oral agreenent in
Decentoer 1977 along wth the hourly rate, after negotiations wth the UPW
Ml ace testified that he did not knowwhat other enployers in the I nperial
Valley and Salinas were paying in 1977. Ol ace did not testify concerning
his wage practices before 1972, when he first signed a contract wth the
Teanst ers.

Li ke Jon Vessey, ol ace | earned of the Qun Harvest
contract when it was signed in the summer of 1979, and in Septenber of that
year he talked wth famly nenbers about increasing the wage rates. @l ace
was not certain as to wien he learned that a n@jority of the Salinas
enpl oyers were paying 75 cents. He discussed the rate in a grower assocation
neeting in ctober, and tal ked about whet her ot her enpl oyers had si gned
contracts and were paying 75 cents. In Novenber, ol ace decided that, based
en what he had heard was the "prevailing rate" in Salinas, he would have to
pay 75 cents to get his lettuce harvested. He could not testify wth
certainty as to the source of his infornation regarding the "prevailing
rate." lace testified that he was not certai n whether he had decided to
pay 75 cents before his forenen recruited newworkers, and that his forenen
nay have recruited wthout know ng what wage woul d be paid. ol ace was not
certai n whet her enpl oyees had said they would not work for |ess than 75

cents.
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Li ke Respondent \essey, Respondent (ol ace did not raise the
hourly rate for itsirrigators, tractor drivers and thinners in 1979, even
though in all prior years (ol ace granted a wage increase in al |l other job
classifications when it increased the | ettuce piece rate. (ol ace noted that
he had troubl e getting weeding and thinning crews in the 1979-80 harvest, but
that the workers did not denand a higher wage. ol ace testified that he pays
the "prevailing rate" or higher, because he receives a "quality pack."

TomDal zel |, a representative of the UFW testified that at the
end of the 1979 Salinas season, enpl oyers wthout union contracts (including
Hansen Farns, Merrill Farns, Garin Brothers, Mssion Packi ng Gonpany, and
Nunez Brothers) were paying a piece rate ranging from75 cents to 78 cents,
and that Bruce Church was paying 72 3/4 cents.

Fon HIl'l, nanager of the Inperial Valley \Vegetabl e
Gowers Associ ation, testified concerning ten grower-shippers that had
operations in both Salinas and the Inperial Valley. G those, Bud Aitle was
payi ng the highest rate because of its different harvesting system Bruce
Church was paying less than 75 cents, Hansen Farns was payi ng above 75 cents,
Ral ph Sansel was paying 76 1/4 cents, and Let-Us-Pak and Salinas Lettuce
Farners -op were payi ng above 75 cents. The renai ning five conpani es (Jack
T. Bailie, Sun Harvest, DArigo, J. R Norton and Hibbard) were paying 75
cents.

Oh the basis of the record evidence in this natter, we find
that Respondents MVessey and (blace have failed to establish that the

increase they granted in the lettuce piece rate in
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Decenber of 1979 was autonatic or nerely the continuation of the pre-
exi sting practice.

It is clear that Respondent \essey granted increases inits
| ettuce pi ece rate each year for the years 1969 through 1979, and Respondent
@l ace nade simlar increases during the years 1974-1979. However, al nost
all such wage increases were granted pursuant to the terns of a collective
bar gai ni ng agreenent, or after negotiations wth the UFW The wage changes
were granted in July of each of those years and nade effective the fol |l ow ng
Decenber. Wien the | ettuce pi ece rate was increased, increases were al so
granted in all other job classifications, including irrigator, tractor
driver, and thi nner.

In 1979, Respondents \essey and ol ace changed their past
practice. Instead of granting a wage increase pursuant to the terns of a
union contract, or after reaching agreenent wth the Uhion concerning an
interi mwage i ncrease, Respondents MVessey and ol ace unilateral ly instituted
increases inthe lettuce piece rate. Instead of granting the increases in
July, the increases were first proposed in | ate Novenier, and instituted
shortly thereafter when the harvest began in Decener. ontrary to previ ous
years, only the lettuce rate was increased; the enpl oyees in other job
classifications did not recei ve an increase.

Respondents cannot rely on their prior collective
bargai ni ng agreenents to legitinate the granting of unilateral wage increases
in 1979. The NLRB cases di scussed above all invol ve the past practices
fol | oned by enpl oyers before there was a union certification or a collective

bar gai ni ng agreenent. The only
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evi dence presented at the hearing in this natter as to a past practice not
covered by the terns of a union contract concerned the wage increases granted
by Respondent \Vessey during the years 1969 to 1972, = and the evidence in
that regard is insufficient to establish the kind of autonatic i ncreases
described in Sate Mitual Auto Insurance . (1972) 195 NLRB 871 [ 79 LRRV
1621], and NLRB v. Southern Gach & Body Gonpany (5th @r. 1971) 336 F. 2d 214

[57 LRRV2102]. Al the evi dence concerni ng Respondent (ol ace i nvol ved years
during which its enpl oyees' wage increases were determned by the terns of a
uni on contract .

It is clear fromthe testinony of Jon Vessey and Joe (ol ace t hat
the timng and the anount of the wage increases they inplenented in prior
years were determined by contract terns rather than a considerati on of the
"prevailing rate" paid by other enpl oyers. A though Vessey and ol ace
testified that they sinply determined each year what the "prevailing rate" in
Sl inas was and then raised their workers' wages to that rate, their
testi nony was vague and i nconsi stent concerni ng how they determned what the
"prevailing rate" was. For exanpl e, even though Jon \Vessey testified that he
based the industry standard on the rates paid by the three largest |ettuce
growers, he actual ly considered the rate of only one of those growers.

\Vessey' s testinony about the source of his infornmation, was i nconsistent.
Ml ace sinply testified that he was not sure where his infornati on concerni ng

the "prevailing rate" cane from

Y Jon Vessey' s decl aration, which was anended at the hearing, indicates
that no wage increase was granted i n 1972.
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Based on the record, we find there is insufficient evidence to
establish that Respondents \essey and (ol ace had a past practice of granting
wage increases that was so autonatic that they could lawully institute
uni l ateral wage increases in 1979 wthout bargaining wth the Lhion and
absent an inpasse in the negoti ati ons.1—6/

Respondent s' Busi ness Necessity Def ense

Respondent s \Vessey and (ol ace contend that their
I npl enentation of the 75-cents-per-trio piece rate for the | ettuce harvest
ground crewwas justified by business necessity. They argue that the
perishability of the crop created exi gent circunstances whi ch excused or
justified their unilateral action.

The U S Suprene Gourt in NNRBv. Katz, supra, 369 US 736,
acknow edged that "there mght be circunstances which the

¥The Hanes case (Hanes Gorporation and Anal gamat ed G ot hi ng and Textil e
Vérkers Lhion (1982) 260 NNRB No. 77 [109 LRRM 1185]), cited by the di ssent,
does not conpel a different conclusion. In that case, the enpl oyer
i npl enented a unilateral wage increase shortly after a representation
el ection was held, but before the national Board certified the union. The
board held that the enpl oyer lawful |y effectuated the increase, which was an
"establ i shed or nondi scrimnatory” termand condition of enpl oynent, based on
a practice of inplenenting such increases annual ly. Hwever, the enpl oyer
violated section 8(a)(5) of the National Labor Relations Act by failing to
bargai n over certain discretionary aspects of the increase, such as its size
and timng. V& find the facts in Hanes are di stingui shabl e fromthe present
case. |In Hanes, the enpl oyer's wage policy was established in the years
preceding the certification, and there was no evidence that, as in the
present case, wages were set pursuant to the terns of a collective bargai ni ng
agreenent. Furthernore, the admnistrative |awjudge in Hanes specifically
noted that, as in previous years, the wage increase was granted to all job
classifications. Inthe present case, only the | ettuce harvest rate was
I ncreased, and other job classification rates, wiich had recei ved yearly
I ncreases under the coll ective bargai ning agreenents, were not raised wth
the lettuce rate.
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Board coul d or shoul d accept as excusing or justifying unilateral action.”
The NLRB has recogni zed the exi stence of a conpel |ing business justification
that woul d excuse or justify the unilateral inplenmentation of a change in
wages or working conditions. (Wnn-Dxie Sores, Inc. (1979) 243 NLRB 972
[101 LRRM1534]; Dlene Answering Service, Inc., supra, 257 NLRB No. 24.)

However, economc considerations alone wll not justify a unilateral change.
(Airport Linousine Service, Inc. (1977) 231 NLRB 932 [96 LRRVI1177].)

Moreover, neither exigent circunstances nor a business necessity relieves an
enpl oyer of its duty to notify and bargain wth the union. This defense
requires bargaining to the extent that the situation pernmits; an inpasse is
not necessarily required. (See Local 777, Denocratic Lhion O ganizing
Gmittee v. NLRB (1978) 603 F. 2d 862, 890 [101 LRRVI2628].) To the extent

that bargaining is required, the bargai ning by both the enpl oyer and uni on
nust be in good faith. The NLRB has no specific rule for determning whet her
the busi ness-necessity defense applies. Wiether or not exigent circunstances
or business necessity exist is determned on a case-by-case basis.

In DOlene Answering Service, Inc., supra, 257 NLRB No. 24 at page

6, footnote 6, the NLNRB affirned the conclusion of its Administrative Law
Judge (ALJ) that the enpl oyer's inpl enentation of a change in the hol i day
work schedul e after notifying the union of its proposed change and giving the
uni on reasonabl e opportunity to respond did not viol ate NLRA section 8(a)(5)
and (1). The NLRB affirned the ALJ's concl usion sol ely on the basis that the

unilateral inplenentati on of the schedul e was justified
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by busi ness necessity. The enpl oyer's busi ness operated 24 hours a day, 7
days a week, and the schedul i ng of enpl oyees for work, especially for

hol i days, created difficult problens. Three operators had quit near

Chri stnas because of the enpl oyer's nethod of schedul i ng hol i day work, and,
inan effort to prevent a simlar problemat Easter tine, the enpl oyer
proposed sone changes on March 27 at a regular bargaining session. It told
the union it wshed to inpl enent the new schedul e for the Easter weekend.

The union did not respond to the enpl oyer's proposed changes, although it had
told the enpl oyer it would do so. The enpl oyer thereafter inpl enented the
new schedul e in order to assure adequate coverage for Easter weekend, April
14 and 15. In those circunstances, the N.RB found that the inpl enentation of
the schedul i ng chance was justified by busi ness necessity.

In Airport Linousine Service, Inc., supra, 231 NLRB 932,

respondent Recei ver in Bankruptcy refused to guarantee overtine to enpl oyees
and to pay a 20 cents per hour wage increase required under the contract.
The Receiver argued that his actions were taken only to alleviate the dire
financial position of the enployer. The NLRB rej ected the Receiver's
contention based on economc necessity and concl uded that his actions were
inviolation of section 8 (a)(5) of the NNRA In reaching that concl usion,
the NNRBrelied onits decision in Gak Qiff-Ql nan Baki ng Conpany (1973)
207 NLRB 1063 [84 LRRVI1035].

In Gk Qdiff-Glnan, the enployer revoked a wage increase

previously granted to its enpl oyees pursuant to a union contract in order to

reduce its costs to keep fromhaving to close its

8 AARB No. 72 217.



busi ness. The N_RB acknow edged the enpl oyer's financial plight but
nevert hel ess concl uded that financial necessity is not a defense to such
uni | ateral action because such considerations are irrelevant. The NLRB found
that:

... [Nowere in the statutory terns is any authority

granted to us to excuse the conmission of the proscribed

action because of a showng either that such action was

conpel | ed by economc need or that it nay have served

what nay appear to be a desirabl e economc obj ecti ve.

(1d., at p. 1064.)

In Qazer Wol esal e Drug Gonpany, Inc. (1974) 211 NLRB 1063 [ 87

LRRVI 1249], the union engaged in an economc strike. Before the strike, the

wages paid by the enpl oyer ranged from$1. 76 to $2.00 an hour. During the
strike, the enpl oyer hired a nunier of repl acenents at $1.85 or nore per
hour, but not exceedi ng $2.00 per hour. A substantial nuniber of the
repl acenent workers were paid as nuch as 9 cents an hour nore than the
strikers they repl aced. The enpl oyer did not notify or consult wth the
union in regard to the wage rates it paid repl acenents. In the course of
negoti ations preceding the strike, the enployer had offered the union only a
4-cent s-an-hour across-the-board increase in the first year of a three-year
contract. Wen the union asked the enpl oyer why it pai d repl acenents nore
than it had paid or offered the strikers, the enployer replied that it was
necessary to do so in order to "get people to cross the picket line." The
AJ found, and the NLRB affirned, that

Assuming, ..., that it was 'necessary' to pay repl acenents a

hi gher wage than regul ar enpl oyees had recei ved or had been

offered in coll ective barPaJ ning before the strike in order

to get themto accept enpl oynent, ... such recruiting
probl ens
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didnot risetothe level of economic necessity excusing
Respondent fromnotifying and consulting wth the

enpl oyees' bargai ning representative about its intentions
before it took action. (Id., at p. 1066.)

In Wnn-Dxie, Inc., supra, 243 N.RB 972, the enpl oyer submtted

a wage proposal tothe unionin aletter dated Aril 8, 1974. Athough the
uni on responded to the letter and requested a neeting date for the purpose of
col | ective bargai ning, no neetings took place until June 24, 1974. In the
interim the enpl oyer proposed that its wage increase proposal of April 8 "be
put into effect inmedi ately wthout prejudice to further bargaining on the
subj ect . "

A the June 24 neeting, the enpl oyer told the union that it was
eager to inpl enent the proposed wage i ncrease i medi at el y because the unit
enpl oyees had not recei ved a wage i ncrease in 18 nonths and the i ncrease
woul d keep the enpl oyer's wage rates conpetitive wth the rates paid by ot her
enpl oyers in the area. The union declined to agree to the inpl enentati on as
It wanted to reach an agreenent on other nandat ory subjects of bargai ni ng
bef ore agreei ng to any increase i n wages.

The parties net againon July 1 and 2. A the July 2 neeting,
the enpl oyer advised the union that it intended to i nplenent its previously-
proposed wage i ncrease effective July 6, and suggested that it and the union
jointly issue’ and post a notice advising enpl oyees that the July 7 rai se was
an interimwage increase and that wages and all other itens in the contract
were still subject to current negotiations. The union rejected that

proposal . Respondent inpl enented t he wage i ncrease effective
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July 7.

The N_RB concl uded that Respondent violated its duty to bargain
by inpl enenting the interimincrease. In a footnote, the NLRB found there
was | nadequat e record evi dence to support the enpl oyer's defense that a
conpel i ng busi ness justification existed wiich excused its unilateral
action.

As the NLRB has not established any general or specific rules
as to what constitutes exigent circunstances or a busi ness necessity
sufficient to justify a unilateral change i n enpl oyees' wages or working
conditions, wthout violating the enployer's duty to bargain in good faith,
we shall not attenpt to fashion any such rule. V& agree wth the NLRB t hat
economc necessity alone is not sufficient tojustify a unilateral change
wthout prior notice to, and bargai ning wth, the union. Wether any
particul ar exigencies or circunstances wll be found to justify an
enpl oyer's unilateral changes in wages or working conditions wll be decided
on a case- by- case basi s.

Turning to the facts in the instant natter, we nust determne
whet her Respondents (ol ace and \essey have sustai ned their burden of proving
that sufficient business necessity or exigent circunstances existed that
woul d excuse or justify their inplenentation of unilateral wage i ncreases.

The UFWinitiated a strike agai nst Respondents \Vessey and
@l ace in January or February 1979. (n Decenber 4, 1979, the strikers
nade unconditional offers to return to work, but both enpl oyers refused
toreinstate the strikers. (\essey & Gnpany, Inc. (Dec. 15, 1981) 7
ARB N 44 and
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@l ace Brothers, Inc. (Jan. 7, 1982) 8 ARB No. 1.)

Jon \essey and Joe @l ace knewin early Septenber that Sun
Harvest had signed a contract wth the UFW They al so knewthat the Sun
Harvest contract woul d be the "naster contract” for the vegetabl e i ndustry
and its 75 cents per carton lettuce harvest rate woul d nost |ikely be the
"prevailing rate," since subsequent URWcontracts signed by growers in the
industry would provide for no less than that anount. Despite that
know edge, Wessey and (ol ace waited until Novenier 20, al nost two nont hs
after they |l earned the Sun Harvest contract was signed and just a few
weeks before the harvest was to begin, before notifying the union of their
intent to raise the lettuce harvest rate to 75 cents.

The UFWresponded in a Novenber 27, 1979, letter suggesting
that the parties neet Decenber 6 or 7, noting that Respondents had
indicated they were unavailable to neet prior to the week of Decenber 3.
The parties net on Decenber 7, but there was no discussion of the proposed
wage i ncreases, wich were inpl enented on Decenber 10 and 14 when
Respondent s began their harvest operations.

Respondent s al | eged exi gent ci rcunst ances were not
unf or eseeabl e given the fact that they knewthe harvest woul d begin in
early or mid-Decentoer but waited two to three nonths after learning of the
signing of the Sun Harvest contract in Septener, before notifying and
neeting wth the UFW @ rcunstances whi ch nay becone exi gent because of
Respondent s' own del ayi ng of the bargai ni ng process cannot excuse or

justify its
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i npl enentati on of unilateral wage i ncreases.

V¢ find that Respondents have failed to establish the existence of
exi gent circunstances or economc necessity sufficient to excuse themfrom
their statutory obligation to bargain in good faith wth the Lhion prior to
i npl enenting any increase i n enpl oyees' wages. Al though we acknow edge t he
perishability of the lettuce crop, the lettuce harvest lasts two to three
nonths, rather than two to three days. Sriking | ettuce harvesters were
available to return to work and there is no evidence that their expressed
wllingness to return was conditioned on receiving 75 cents per carton.

Thus, repl acenent workers nmay not have been necessary but for Respondents'
refusal toreinstate the strikers. Respondents have failed to establish that
there was sufficient difficulty in recruiting workers to harvest the |ettuce
towarrant our finding that the unilateral change i n wages was j ustifi ed.

(G azer Wol esal e Drug Gonpany, Inc., supra, 211 N.RB 1063.)

Lettuce Wap Machi nes
The conpl ai nt all eged that Respondent \essey viol ated Labor (de

section 1153 (e) and (a) by instituting a |l ettuce wap operation wt hout
notice to, or bargaining wth, the Lhion about that change. Respondent’'s
counsel 's letter to the Lhion dated Novenber 20, 1979, stated: "This year
the Gonpany is considering a wapped | ettuce operation in addition to the
conventional ground pack for lettuce. Ve would like to discuss the natter
wth you as well as the appropriate wages for all |ettuce harvest
operations.” \essey then nade a wage proposal for the | ettuce wap
operation. The Lhion responded in a letter dated

8 AARB No. 72 32.



Novenber 27, 1979, stating that it was "prepared ... to discuss the
introduction of a wap lettuce operation ...." Hwever, neither the Lhion
nor Respondent \essey raised the issue of the wap | ettuce operation at the
Decenber 7 neeting. Respondent MVessey began using the | ettuce wap
nachi nes on Decenter 10, 1979

The first issue we nust address is whether \essey's decision to
use | ettuce wap nachines is a nandatory subject of bargaining. InQ P.
Mirphy Produce ., Inc. (Nov. 3, 1981) 7 ALRB No. 37, we adopted and

applied the standard devel oped by the U S Suprene Gourt for deternmni ng
whet her an enpl oyer is required to bargain wth its enpl oyees'

representati ve about nanagenent deci sions affecting the enpl oyees' working
conditions. In Frst National Mintenance Gorp. v. NLRB (1981) 101 S Q.
2573 [107 LRRVI2705], the court stated that:

... [IIn viewof an enpl oyer's need for unencuntered deci si on-
naki ng, bargai ning over nanagenent decisions that have a
substantial inpact on the continued availability of enpl oynent
should be required only if the benefit, for |abor-nanagenent
relations and the col | ective bargai ni ng process, outwei ghs the
burden pl aced on the conduct of the business.

The record herein fails to indicate that the introduction of
the | ettuce wap nachi nes had a substantial inpact on the conti nued
availability of work in the bargaining unit. A though the | ettuce wap
nachi nes changed the harvest operation substantially, they apparently did
not di spl ace workers or reduce the anount of work to be perforned. V¢
concl ude therefore that Respondent \Vessey was not required to bargain wth
the UFWover its decision to introduce a | ettuce wap operation.

The introduction of the | ettuce wap operation did have
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sone i npact on the wages, hours, and working conditions of the bargai ni ng
unit. The second issue, therefore, is whether \essey satisfied its
statutory duty to bargain in good faith wth the UFWover the effects of its
decision to introduce | ettuce wap nachines. \essey notified the UFWt hat
It was considering the use of |ettuce wap nachi nes approxi natel y two weeks
before the start of the harvest,1—7/ and al so nade a wage proposal covering
the workers on the wap lettuce operation. The Lhion indicated that it was
prepared to discusss Respondent \Vessey's proposed change, but did not raise
the issue at the Decenber 7 neeting or at any tine prior to Respondent
\Vessey' s actual introduction and i npl enentati on of the wap | ettuce
operation and proposed wages.

Prelimnarily, we find that Respondent \essey's |ettuce wap
proposal was of a different character than the unilateral harvest wage
I ncreases di scussed and found unl awful above. S nce the | ettuce wap change
was local and operational in nature, it was not a natter that woul d be a
naj or issue in collective bargai ning negotiations. V& viewthe introduction
of lettuce wap nachines as an i ssue that Respondent \Vessey coul d reasonabl y
expect to resolve prior to the harvest, apart fromgeneral contract
negoti ations, since an interimchange in operations of this type has a
relatively insignificant effect on the status of the Lhion or the bargai ning
positions of the parties.

The testinony of Ann Smth indicates that the Lhion did

7t appears, however, that Respondent had al ready | eased the | ettuce wap
nachi nes for use during the 1979-80 harvest season at |east a nonth before
the Lhion was notified.
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not bel i eve Respondent intended to negotiate in good faith over any of the
proposed changes on Decenber 7. The Lhion appears to have assuned t hat
Respondent \essey woul d unilaterally inpl enent the use of the | ettuce wap
nachi nes regardl ess of the Lhion's position and therefore believed it was
futile to pursue the issue. Wiile Respondent \essey's bargai ni ng conduct
prior to Decener 7 | ends sone support to the URFWs belief, such subjective
reacti ons have no probative val ue and do not excuse or justify the Lhion's
failure to seek bargaining and/or to offer a counterproposal about the

| ettuce wap nachines at the Decenter 7 neeting. As the Lhion did not raise
that issue or offer any counterproposal thereto at the Decenber 7 neeting,
Respondent \fessey cannot be found to have engaged in bad-faith bargai ni ng
regarding the | ettuce wap nachines. (Admiral Packi ng Gonpany, supra, 7 ALRB

No. 43 p. 12.) Accordingly, the allegation to that effect in the conpl a nt
i s hereby di smssed.
Renedy
As we have found that Respondents' decl arations of
i npasse on Decenber 31, 1979, were a continuation of the bad-faith
bargai ning found in Admral Packing ., supra, 7 AARB No. 43, we shal |

order Respondents to nake whol e their enpl oyees for the economc | osses they
suffered as a result of Respondents’ bad-faith bargaining. (Mntebello Rose
., supra, 5 ARB No. 64, enforced (1981) 119 Gil. App.3d 1, Q P. Mirphy

Produce ., Inc. (Qt. 26, 1979) 5 ARB Nbo. 63.) The record in the instant

natter presents the parties' bargaining history fromFebruary 21, 1979, the

date the growers declared an inpasse in the group bargaining, to
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Decenber 31, 1979, when Respondents agai n decl ared that an i npasse had been
reached. V¢ found in Admiral Packing ., supra, that the enpl oyers'

unl awf ul refusal to bargai n conmenced on February 21, 1979, and we ordered
themto nake their enpl oyees whol e for the period comnmenci ng on that date and
continuing until the date on which the enpl oyers conmence good-faith

bar gai ni ng which | eads to a contract or a valid inpasse. In our renedal
Qder inthis case, we shall order Respondents to nake whol e their enpl oyees
for losses they suffered fromFebruary 21, 1979, to Decenber 31, 1979, when
Respondent s decl ared an i npasse where there was none, and fromJanuary 1,
1980, until the date on whi ch each Respondent commences good-fai th bargai ni ng
wth the UFWwhich leads either to a contract or to a bona fide i npasse.
(John Hnore Farns (Mar. 10, 1982) 8 ALRB No. 20.) V& note that the

nakewhol e period covered in our Qder inthis case wll to sone extent

overl ap the makewhol e period included in our Qder in Admral Packi ng

(onpany, supra. Respondents' enpl oyees will, of course, be nade whol e only

once for the losses they incurred as a result of Respondents' bad-faith

bar gai ni ng. =}

R

By authority of Labor Gode section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that

¥ar nakewhol e Oder in Adniral Packing did not include anounts
by whi ch Respondents' contributions to the UFWRobert F. Kennedy Medical Fund
and Mrtin Luther K ng Farmmorkers Fund woul d have increased i f Respondent s
had bargai ned in good faith to contract, since we found that the UFWVvi ol at ed
Labor Gode section 1154 (c) of the Act by failing or refusing to provide
i nfornati on whi ch Respondent s had request ed concerni ng these funds.
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Respondent Joe Maggio, Inc., its officers, agents, successors, and
assi gns shal | :
1. Cease and desist from

(a) Failing or refusing to neet and bargain in
good faith wth the Lhited FarmWrkers of Anerica, AH-AQ (WY as
excl usi ve col | ective bargai ning representative of its agricul tural
enpl oyees.

(b) Ghanging its agricultural enpl oyees’ wage
rates or other terns or conditions of their enpl oynent wthout first giving
the UFWnoti ce thereof and an opportunity to bargai n over the proposed
change.

(c) Inany like or related nanner interfering wth,
restraining, or coercing any agricultural enpl oyee in the exercise of the
rights guaranteed by section 1152 of the Agricultural Labor Rel ations Act
(Act).

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Woon request, neet and bargain in good faith wth the
UFWas the certified excl usive col |l ective bargai ning representative of its
agricultural enpl oyees and entbody any under st andi ng reached in a si gned
agr eenent .

(b) Mke wole its present and forner agricul tural
enpl oyees for all |osses of pay and ot her economc | osses suffered by them
as aresult of its failure and refusal to bargain in coed faith wth the
UFW such anounts to be conputed i n accordance wth establ i shed Board
precedents, plus interest thereon conputed i n accordance wth our Decision
inlLu-Bte Farns, Inc. (Aug. 16, 1982)
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8 ALRB No. 55, the period of said obligation to extend fromFebruary 21,
1979, until Decenber 31, 1979, and fromJanuary 1, 1980, until the date on
whi ch Respondent conmences good-faith bargaining wth the UPNwhi ch results
ineither a contract or a bona fide i npasse.

(c¢) Yon the UPWs request, rescind the unilateral wage
increases it instituted in the fall of 1979 and thereafter neet and bargain
collectively in good faith wth the UPWover any proposed wage i ncreases

(d) Preserve and, upon request, nake available to this
Board and its agents, for examination, photocopying, and ot herw se copyi ng,
all payroll records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Orector, of the nakewhol e anmounts due under
the terns of this Qder.

(e) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter

(f) Mil copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period fromNovenber 20, 1979, until the date on which the said
Notice is nailed.

(g) Post copies of the attached Notice, in al appropriate

| anguages, in conspicuous places on its property for
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60 days, the tine(s) and place (s) of posting to be determned by the
Regional Orector, and exercise due care to repl ace any Noti ce whi ch has been
altered, defaced, covered or renoved.

(h) Provide a copy of the attached Notice to each
agricultural enpl oyee hired during the 12-nonth period fol l ow ng the date of
I ssuance of this Qder.

(i) Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place (s) to be determined by the Regional Drector.

Fol low ng the reading, the Board agent shall be given the opportunity,

out si de the presence of supervisors and nanagenent, to answer any questions
the enpl oyees nay have concerning the Notice or their rights under the Act.
The Regional Drector shall determine a reasonabl e rate of conpensation to be
pai d by Respondent to al |l nonhourly wage enpl oyees in order to conpensate
themfor the tine lost at this reading and during the questi on-and-answer
peri od.

(j) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken
to conply therewth, and continue to report periodically thereafter, at the
Regional Orector's request, until full conpliance is achi eved.

ITISARHR GCEHED that the certification of the LTWas the
excl usi ve col | ective bargai ning representati ve of the agricultural enpl oyees
of Respondent be, and it hereby is,

LT
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extended for a period of one year fromthe date on whi ch Respondent cormmences
to bargainin good faith wth the UFW
Dated: Qctober 7, 1982

HERBERT A PERRY, Acting Chai rnan

AFREDH SONG Menber

JERME R WADE Mnber
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NOIM CGE TO AR ALTURAL BVRLOYESS

After investigating charges that were filed inthe H Gntro Regional Gfice,
the General Gounsel of the Agricultural Labor Relations Board (Board) issued a
conpl aint which alleged that we had violated the law After a hearing at

whi ch each side had an opportunity to present evidence, the Board found that
we didviolate the lawby bargaining in bad faith wth the Lhited FarmVrkers
of Averica, AH-AQ (WY regarding a col | ective bargai ni ng agreenent and by
changi ng our enpl oyees' wage rates wthout first negotiating wth the UFW

The Board has told us to post and publish this Notice. Ve will do what the
Board has ordered us to do.

V¢ al so want to tell you that the A?ricultural Labor Rel ations Act (Act?1 S
alawthat gives you and all other farmworkers in Gilifornia these rights:

To organi ze yoursel ves;

To form join or hel p uni ons;

To vote in a secret ballot el ection to decide whether you want a

uni on to represent you; _

To bargain wth your enpl oyer about your wages and wor ki ng

conditions through a union chosen by a n@jority of the enpl oyees

and certified by the Board,

5 To aact together wth other workers to hel p and protect one anot her?
an

6. To decide not to do any of these things.

&~ Wbk

VE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

Particularly, VE WLL NO nake any chances in your wages, hours, or
condi tions of enpl oynent wthout negotiating wth the URW

VE WLL neet wth your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages, hours,
and condi tions of enpl oynent.

VE WLL nake whol e al | of our enpl oyees who suffered any economc
losses as aresult of our failure and refusal to bargain in good
faith wth the UFWsi nce February 21, 1979.
Dat ed: JEMGEQ INC
By:
Representati ve Title

If you have a question about your rights as farmworkers or about this Noti ce,
you nay contact any office of the Agricultural Labor Relations Board. Qne
office is located at 319 Véternan Avenue, B GCentro, Gllifornia 92243. The

t el ephone nunber is (714)353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia

DO NOF ReEMDE (R MUTT LATE
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By authority of Labor (ode section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent \Vessey &
Gonpany, Inc., its officers, agents, successors, and assigns, shall:
1. Cease and desist from

(a) Failing or refusing to neet and bargain in
good faith wth the Lhited FarmVrkers of Averica, AH-AQ O (LAY, as
excl usi ve col | ective bargaining representative of its agricultural
enpl oyees.

(b) Ghanging its agricultural enpl oyees’ wage
rates, or other terns or conditions of their enpl oynent, wthout first
giving the UPWnoti ce thereof and an opportunity to bargai n over the
proposed change.

(c) Inany like or related nanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Agricultural Labor Rel ations Act
(Act).

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Woon request, neet and bargain in good faith wth the
UFWas the certified excl usive col |l ective bargai ning representative of its
agricultural enpl oyees and enibody any under st andi ng reached in a si gned
agr eenent .

(b) Mke wole its present and forner agricul tural
enpl oyees for all |osses of pay and ot her economc | osses suffered by them

as aresult of its failure and refusal to
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bargain in good faith wth the UFW such anounts to be conputed i n accor dance
wth established Board precedents, plus interest thereon conputed in
accordance wth our Decision in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB
No. 55, the period of said obligation to extend fromFebruary 21, 1979, unti |
Decenber 31, 1979, and fromJanuary 1, 1980, until the date on which

Respondent commences good-faith bargai ning wth the UPAwhich results in
either a contract or a bona fide inpasse.

(c) Won the UFWs request, rescind its unilateral wage
i ncrease of Decenter 1979 and thereafter neet and bargai n col lectively in
good faith wth the UPWover any proposed wage i ncreases.

(d) Preserve and, upon request, nake available to this
Board and its agents, for examination, photocopying, and ot herw se copyi ng,
all payroll records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Orector, of the nakewhol e anounts due under
the terns of this Qder.

(e) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period fromNovenber 20, 1979, until the
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date on which the said Notice is nailed.

(g) Post copies of the attached Notice, in all
appropriate | anguages, in conspi cuous places on its property for 60 days, the
tine(s) and pl ace(s) of posting to be determined by the Regional Drector,
and exerci se due care to repl ace any Noti ce whi ch has been altered, defaced,
covered or renoved.

(h) Provide a copy of the attached Notice to each
agricultural enpl oyee hired during the 12-nonth period fol l owng the date of
I ssuance of this Qder.

(i) Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional Orector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice or their rights under the Act. The Regional
Drector shall determine a reasonabl e rate of conpensati on to be pai d by
Respondent to al | nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the questi on-and-answer peri od.

(j) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken
to conply therewth, and continue to report periodically thereafter, at the
Regional Orector's request, until full conpliance i s achi eved.

ITISARIHR GCEHED that the certification of the "JFV
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as the excl usi ve col |l ective bargai ning representative of the agricul tural
enpl oyees of Respondent be, and it hereby is, extended for a period of one
year fromthe date on whi ch Respondent comrmences to bargain in good faith
wth the UFW

Dated: Qctober 7, 1982

HERBERT A PERRY, Acting Chai rnan

AFREDH SONG Menber

JERME R WADE Mnber
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NOM CE TO AR ALLTURAL BVPLOYEES

After investigating charges that were filed inthe H Gntro Regional dfice,
the General Gounsel of the Agricultural Labor Relations Board (Board) issued a
conpl aint which alleged that we had violated the law After a hearing at whi ch
each si de had an opBgtuni ty to present evidence, the Board found that we did
viol ate the | aw by ganing inbad faith wth the Lhited FarmVWrkers of
Awrica, AA-AQ (WY regarding a col |l ective bargai ning agreenent and by
changi ng our enpl oyees’ wage rates wthout first negotiating wth the LFW The
Board has told us to post and publish this Notice. Ve wll do what the Board
has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act (Act) is
alawthat gives you and all other farmworkers in Glifornia these rights:

To organi ze your sel ves;

To form join or hel p uni ons;

To vote in a secret | ot el ection to deci de whether you want a

uni on to represent you;

To bargain wth your enpl oyer about your wages and wor ki ng conditions
tﬂrogg g uni on chosen by a majority of the enpl oyees and certified by
t he Board;

5. To act together wth other workers to hel p and protect one another; and
6. To decide not to do any of these things.

SN S

Because it is true that you have these rights, we premise that:

VE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

Particularly, VE WLL NO nake any changes in your wages, hours, or
condi tions of enpl oynent wthout negotiating wth the UFW

VE WLL neet wth your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages, hours,
and condi tions of enpl oynent.

VE WLL nake whol e al | of our enpl oyees who suffered any econom c
| osses as a result of our failure and refusal to bargain in good
faith wth the UPWsi nce February 21, 1979,

Cat ed: VESSEY & GOMPAINY, | NC

BY:
Represent ati ve Title

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. (ne
office is located at 319 Vdternan Avenue, H Centro, Gilifornia 92243. The

t el ephone nunier is (714) 353-2130.

This is an official Notice of the Agricultural Labor Relations Beard, an
agency of the Sate of Galifornia

DO NOF REMDE (R MUTT LATE

46.
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By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board (Board) hereby orders that Respondent (ol ace Brothers, Inc.,
its officers, agents, successors, and assigns, shall:
1. Cease and desist from

(a) Failing or refusing to neet and bargain in good faith
wth the Lhited FarmVdrkers of Anerica, AH.-AQ (WW as excl usi ve
col l ective bargaining representative of its agricultura enpl oyees.

(b) Changing its agricultural enpl oyees' wage rates, or any
other termor condition of their enpl oynent, wthout first giving the UFW
noti ce thereof and an opportunity to bargai n ever the proposed change.

(c) Inany like or related nanner interfering wth,
restraining, or coercing any agricultural enpl oyee in the exercise of the
rights guaranteed by Labor Gbde section 1152 of the Agricultural Labor
Rel ations Act (Act).

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Yon request, neet and bargain in good faith wth
the UPWas the certified excl usive col | ective bargaining representative
of its enpl oyees and enbody any understandi ng reached in a si gned
agr eenent .

(b) Mike whole its present and forner agricul tural
enpl oyees for all |osses of pay and other economc | osses suffered by them

as aresult of its failure and refusal to bargain in good

47.
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faith wth the UFW such anounts to be conputed i n accordance wth
establ i shed Board precedents, plus interest thereon conputed i n accordance

wth our Decision and Qder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB Nb.

55, the period of said obligation to extend fromFebruary 21, 1979, until
Decenber 31, 1979, and fromJanuary 1, 1980, until the date on which
Respondent commences good-faith bargai ning wth the UPAwhich results in
either a contract or a bona fide inpasse.

(c¢) Yon the UPWs request rescind its unilateral wage
i ncrease of Decenber 1979 and thereafter neet and bargain collectively in
good faith wth the UPWover any proposed wage i ncreases.

(d) Preserve and, upon request, nake available to this
Board and its agents, for examination, photocopying, and ot herw se copyi ng,
all payroll records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Orector, of the nakewhol e anmounts due under
the terns of this Qder.

(e) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period fromNovenber 20, 1979, until the
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date on which the said Notice is nailed.

(g) Post copies of the attached Notice, in all appropriate
| anguages, in conspicuous places on its property for 60 days, the ting(s) and
pl ace(s) of posting to be determned by the Regional Drector, and exercise
due care to replace any Notice which has been altered, defaced, covered or
r enoved.

(h) Provide a copy of the attached Notice to all
agricultural enpl oyees hired during the 12-nonth period fol l owng the date
of issuance of this Qder.

(i) Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice, in. all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional Orector. Follow ng
the reading, the Beard agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice or their rights under the Act. The Regional
Drector shall determine a reasonabl e rate of conpensati on to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the questi on-and-answer peri od.

(j) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken
to conply therewth, and continue to report periodically thereafter, at the
Regional Orector's request, until full conpliance is achi eved.

ITISARIHR GCEED that the certification of the ULFW
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as the excl usi ve col l ective bargaining representative of the agricul tural
enpl oyees of Respondent be, and it hereby is, extended for a period of one
year fromthe date on whi ch Respondent comnmences to bargain in good faith
wth the ULFW

Dated: Qctober 7, 1982

HERBERT A PERRY, Acting Chai rnan

AFREDH SONG Menber

JERME R WADE Mnber
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NOIM CGE TO AR ALTURAL BVALOYESS

After investigating charges that were filed inthe H Gntro Regional Gfice,
the General Gounsel of the Agricultural Labor Relations Board (Board) issued a
conpl aint which alleged that we had violated the law After a hearing at

whi ch each side had an opportunity to present evidence, the Board found that
we didviolate the lawby bargaining in bad faith wth the Lhited FarmVrkers
of Averica, AH-AQ (WY regarding a col | ective bargai ni ng agreenent and by
changi ng our enpl oyees' wage rates wthout first negotiating wth the UFW

The Board has told us to post and publish this Notice. V& will do what the
Board has ordered us to do.

V¢ al so vant to tell you that the Agricultural Labor Relations Act (Act) is a
lawthat gives you and all other farmworkers in Gilifornia these rights:

1. To organi ze yoursel ves;

2. Toform join or hel p unions;

3. Tovote in a secret ot eleciton to deci de whether you want a
uni on to represent you;

4, To bargain wth your enpl oyer about your wages and worki ng conditions
through a uni on chosen by a majority of the enpl oyees and certified
by the Board;

5 To aact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.
Because it is true that you have these rights, we promse that:

VEE WLL NOI do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

Particularly, VE WLL NO nake any changes in your wages, hours, or
conditions of enpl oynent wthout negotiating wth the UFW

VEE WLL neet wth your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages, hours,
and condi tions of enpl oynent .

VE WLL nake whol e al | of our enpl oyees who suffered any econonmic | osses as a

result of our failure and refusal to bargain in good faith wth the URWsi nce
February 21, 1979.

Dat ed: QAE BROHERS INC

By:
Represent ati ve Title

I'f you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
Qe office is located at 319 Vdternan Avenue, B Centro, Gilifornia 92243
The tel ephone nunber is (714) 353-2130.

Thisis an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Gilifornia

0O NOI' REMDE (R MUTT LATE
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MEMBER MCARTHY, Dissenting in part:

ntrary to the holding of ny colleagues, | would find that
Respondent s Vessey and (ol ace raised a valid defense to the all egation of
unlawful unilateral wage changes. The Respondents have denonstrated that
the wage changes were lawul on the basis of either historic past
practi ce or busi ness necessity.

Wiile the majority's statenent of the [aw pertaining to the
hi storic past-practice defense is not incorrect, it requires sone further
el aboration. The historic past-practice defense is based on recognition of
the fact that the enployer's action nust alter the status quo in order to
giverisetothe obligation to bargain. (NRBv. Riph Finting &
Li t hogr aphi ng @ (1970) 433 F.2d 1058 [ 75 LRRVI2267].) Thus, when an

enpl oyer has a wel | -establ i shed policy of nmaki ng wage adj ustnents at a
certain tine each year and such adjustnents are "a part and parcel of the
exi sting wage structure,” the enpl oyer's action in that regard sinply

serves to naintain the status quo and does not change an
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existing condition of enploynent. (N.RBv. Ralph Printing & Lithographi ng
M., supra; Reed Seismc . v. NLRB (1971) 440 F.2d 598, 601.) To the

extent that enpl oyer discretionis afactor inthe timng or amount of the
wage adj ustnent, a change in the status quo is apt to be inferred. However,
a certain anount of discretion nmay be exercised by the enpl oyer wthout

taki ng the wage adj ustnent outside the protection of the historic past-
practi ce defense. In Eastern Mine Mdical CGenter v. NLRB (1981) 658 F.2d 1
[108 LRRVI2234], the Hrst Grcuit Gourt of Appeal found that the "practice

of granting wage increases fol | owng periodi c surveys was an est abl i shed
condition of enploynent” and further that, "indefiniteness as to anount and
a flavor of discretion do not, under these circunstances, prevent the under-
taking frombecomng part of the conditions of enpl oynent.” (Eastern Mine
Medical Center v. NLRB supra.)

If the wage adjustnent is part of the existing wage structure
and therefore does not violate the status quo, it is subject to bargaining
only tothe extent that it involves enpl oyer discretion. (Qeita Knitting
MIls, Inc. (1973) 205 NLRB 500 [83 LRRM1670].)Y Thus, in such

ci rcunst ances there can be a

¥ in affirmng the findings of the Admnistrative Law Judge (ALJ) the
N_RB i ncl uded the fol | ow ng footnot e:

Respondent argues that a finding that the unilateral grant of
nerit increases was a viol ation of section 8(a)(5) would be

i nconsi stent wth the holding of this Board in Sout heastern
Mchi gan Gas Gonpany, 198 NLRB Nb. 8, wherein we found a

di scontinuance of nerit increases to have been a violation of
Sc. §(a)(5). We disagree. An enployer wth a

(fn. 1. cont. on p. 53.)
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unilateral inplenentation of a wage adjustnent, but only after notice and
opportunity to bargain over the discretionary el enent has been afforded. In
order to give the Lhion an adequate opportunity to participate in the
discretionary aspects of the wage adj ustnent, bargai ning nust begin at a tine
sufficiently in advance of the custonary date of inplementation. So long as
the enpl oyer has bargained in good faith over the discretionary aspects of
the past practice, the absence of inpasse wll not prevent the practice from
bei ng i npl enented unilaterally, and lawfully, at the tine when inpl enentation
has historically occurred.

A correct application of the historic past-practice defense
requires a careful assessnent of the facts involved. Wifortunately, the
facts surroundi ng Respondents’ unilateral wage increase for |ettuce
harvest ers have been seriously msconstrued by the n@jority. A correct
reading of the record shows that the piece rate for |ettuce harvest workers
was adj usted annual |y pursuant to a | ong-standi ng conpany-initiated practice
whi ch prevai |l ed regard ess of whether the Respondents were under a contract

wth aunion. That practice called for paying the

(fn. 1 cont.)

nerit increase programnei ther nay di scontinue that program(as
we found in Sout heastern Mchigan) nor nay he any | onger
continue to unilateral |y exercise his discretion wth respect
to such increases, once an excl usive bargai ning agent is
selected NLRB v, Katz, 396 US 736 (1962). Wiat is
required i s a nai ntenance of preexisting practices, i.e., the
general outline of the program however the inpl enentation of
that program(to the extent that discretion has existed in
determning the anounts or timng of the increases), becones a
nattelr gsd to which the bargaining agent is entitled to be
consul t ed.
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Inperial Valley lettuce harvest workers a rate based on what they had
received at the end of the Slinas harvest. (J.E 1, pp. 81-82, 85 89, 118-
119.) Infornmati on fromthe workers thensel ves, suppl enented by contacts wth
other growers in Salinas and the Inperial Valley hel ped Respondents to
determne what the workers had been paid in Slinas (J.E 1, pp. 100, 102,
108.) and thus to establish the prevailing rate which the workers expected to
be paid at the beginning of the Inperial Valley harvest.gl The record shows
that this nethod had been used by Respondents since at |east 1969, at which
tine no contract wth aunionwas inforce. (J.E 1, pp. 87, 546.) Wen
contracts cane into being beginning in 1973, the prevailing-rate nethod
continued to be applied. The contractual rate was set in July of each year
and i npl enented in Decentoer, but if the prevailing rate at the end of the
Slinas harvest in Septener was different fromthe contractual rate, an
adjustnent was nade. (J.E 1, p. 86, J.E 1, p. 263.) That adjustnent was
not nandated by a reopener provision in the contract, but rather was
undertaken vol untarily by the Enpl oyer wth the consent of the thion. (J.E
1, p. 263.)

The record is clear that a newprevailing rate was
establ i shed by the af oresai d process each and every year and resulted in

an annual wage adj ustnent that coul d be consi dered

ZTestinony on this point by Respondents \essey and @l ace was not, as the
naj ority clains, vague and inconsistent. Principals for both Respondents
were consistent intheir testinony as to howthe prevailing rate evol ved.
The najority nakes the mstake of calling their testinony vague sinply
because the concept of prevailing rate does not lend itself to the
unreal i stic degree of exactitude and rapid determnation that the ngjority

expect s.
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"autonatic," as that termis used by the ngj ority. Respondents undert ook
that process in order to assure thensel ves an adequat e supply of trai ned

| abor during each harvest season. The record contai ns uncontradi ct ed
testinony and decl arati ons froml ettuce harvest workers who indicate that
they woul d not accept work in the | ettuce harvest for |ess than the
prevailing rate, regardl ess of whether there was a picket line (RT. Feb.
11, 1980, proceedi ngs, p. 120.)

In setting the prevailing rate, Respondents exercised a snal |
degree of discretion as to anount. As previously noted, a mnor degree of
di scretion does not renove the wage increase fromthe historic past-
practice exception. The 15 to 20 enpl oyer s§/ in Salinas whose 1979 | ettuce
harvest piece rates determned the prevailing rate for the Inperia Valley
all paid an anount that varied not nore than a penny or two fromone
anot her, regard ess of whether they were under contract wth a union.

A though the signing of the Sun Harvest contract caused the prevailing rate
to take a substantial junp in 1979, the fact renains that the higher rate
becane the standard for the Inperial Valley and carried wth it no greater
degree of discretion than did the rate increases of previous years. To the
extent that any narrowrange of discretion did exist, the Lhion was
entitled to be notified and gi ven an opportunity to bargai n over the

setting of

g ntrary to the assertion in the najority opi nion, Respondents did not
determne the prevailing rate by reference to rates paid by the three
| argest lettuce grovers: Bud Antle, Bruce Church, and Sun Harvest. Bud
Antle and Bruce Church were in fact aberrant cases whose rates were not
used in e;stablishi ng the prevailing rate. (J.E 1, pp. 88, 451-452; 664-
665, 669.
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the actual rate. The Lhion was so notified on Novenber 20, but refused to
bargai n over the setting of a newprevailing rate except wthin the
context of bargaining over an entire contract. Respondents knew

consi derabl y i n advance of Novenier 20 that a hi gher piece rate woul d have
to be established, but the question of whether sufficient tine for

bar gai ni ng was provi ded becane noot when the Lhion refused to participate
insetting anewprevailing rate apart fromagreenent on an entire
contract .

In addition to mscharacterizing the process of determning a
prevailing rate, the n@jority opinion tosses inared herring when it refers
tothe fact that the wage rates for the non-harvest job classifications were
not al so increased along wth the |l ettuce harvest piece rates in 1979. The
wage rates for non-harvest job classifications--irrigator, tractor driver and
thinner--were locally determined and did net depend in any way on what the
rates for those jobs would be in Salinas or on what the | ettuce harvesters
were receiving. (J.E 1, pp. 97-98.) Wile the rate for |ettuce harvesters
junped substantially because of its Salinas origin and the inpact of the Qun
Harvest contract, the rates for the other jobs did not need to reflect the Sun
Harvest contract and were based on the | ast negotiating offer by the Inperial
Valley growers. (J.E 1, pp. 101-102.)

It seens clear to ne that the annual wage adj ustnent for |ettuce
harvest workers at the begi nning of each harvest season was "a part and
parcel of the existing wage structure.” This | ongstanding practice pre-dated
the exi stence of any col | ective bargai ni ng agreenent and was sonet hi ng t hat

the workers fully expected,
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and received, at approxinately the sane tine every year. Thus, the fact that
an adj ustnent in wages occurred at the begi nning of each and every harvest
was not a matter about which the Respondents were obligated to bargain. The
preci se anount of the adjustnent is the discretionary aspect of the practice
and woul d therefore be subject to bargaining. Athough the naority does at
the outset nake the distinction between the bargai nabl e and non-bar gai nabl e
aspects of a historic past practice, it fails to apply that distinction to
the facts at hand. The ngjority shoul d take note of a recent NLRB case,
Hanes Qorporati on and Anal ganated A ot hing and Textil e Wrkers Lhi on (1982)

260 NLRB No. 77, slip opn., p. 6), where the distinction was properly nade
and appl i ed.fv There, an 8.1 percent across-the-board wage i ncrease was
granted to all of the enployees in the ten plants wich nade up the

enpl oyer's Knitwear Ovision. The anount of the wage increase and the date
It would be grantee: were determined by the plant nanagers wth approval from
corporate headguarters. Factors such as inflation and the profitability of
the Knitwear D vision were used to determne the size of the increase, but no
fixed formul a was invol ved. Vdge increases |ike the one in issue had been
granted in each of the five preceeding years. The first three had been

granted in either July or August. The |ast

Y The ngjority's attenpt to distingui sh anay the Hanes case i s based on
factors which are either inconsequential or wthout foundation. ntrary to
the ngority' s assertion, the historic past practice was not begun under a
col | ective-bargai ning agreenent. Furthernore, there is nothing in Hanes or
| ogi ¢ whi ch nakes the hol ding of that case i napplicable where two entirely
separat e segnents of the enpl oyer's work force have historically beer,
subject to different hiring and wage-setting practices, as is the situation
in the instant case.
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two anounted to 7.1 percent and 9.4 percent respectively, and both were

granted in January.

Gven the foregoing facts, and considering a nunber of the cases
cited by the n@ ority inthis case, the NNRB's Admnistrative Law Judge
arrived at the foll owng concl usions of |aw

The pattern of granting general wage increases once a year
for the last five years to all of the Knitwear D vision

enpl oyees sufficiently establishes such increases as an
existing termor condi tion of enpl oynent about whi ch
Respondent was not obligated to bargain. However, the wage
increases were granted at several tines of year in those five
years and, at least for the last two years, had varied fairly
substantially in anount. | amtherefore satisfied that,
thouPh_ the voice of the Brooks A ant nanagenent nay have been
snal | in determning the discretionary el enents of the annual
wage i ncrease, Respondent Hanes Qorporation had, in fact,
retai ned significant el enents of discretion as to both its
size and its timng. It was therefore obligated to bargain
wth the Lhion about those discretionary el enents and its
failure to do so constituted a viol ation of Section 8(a)(5)
and (1) of the Act. (Enphasis added; fns. omtted.)

(Hanes Qorporation and Aval ganat ed G othing and Textile VWrkers
Lhion, supra, 260 NRB No. 77, slip opn., p. 7.)

In upholding the ALJ, the national Board reiterated the key distinction
between the historic practice itself, whichis non-bargain-able, and its
di scretionary aspects, which do require bargai ni ng:

V¢ agree wth the Admnsitrative Law Judge that Respondent
viol ated section 8(a)(5) of the Act by refusing to bargain
wth the certified representative regarding the specific

di scretionary aspects of a wage increase, of rules respecting
the wearing of respirators, and of an economc layoff. In as
much as it was the refusal to bargain over these

di scretionary aspects rather than Respondent’s unilateral but
lawful effectuation of the established or [non-discretionary]
aspect that constitutes the violations in the circunstances
of this case, we hereby nodify the Admnistrative Law Judge' s
"Further Qonclusions of Law" paragraph 2, to reflect the
preci se violation coomtted, and we shall nodify the

r econrmended
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Qder accordingly.

( Enphasi s added. )

(Hanes Gorporation and Aval gamat ed G ot hing and Textil e Wrkers
Lhion, supra, 260 NRB No. 77, slip opn., p. 6.)

The annual wage adjustnent in the instant case is no |l ess an
establ i shed termor condition of enpl oynent than the pattern of granting

general wage increases was in Hanes Gorporati on. Bargai ni ng over whet her

there wll be a wage adjustnent is therefore not required. As in Hanes, it
Is the discretionary el enent—+he anount of the wage adj ustnent—that is

subj ect to bargaining. Respondents attenpted to initiate bargai ning in that
regard, but were rebuffed by the Lhion. A though Respondent had an
obligation to bargain toward a conpl ete contract at that ti ma,g the Lhi on
had a concurrent obligation to bargain over the discretionary el enent of the
wage adj ustnent that was then due in accordance wth past practice. The wage
change coul d have been inpl enented unilaterally wthout arriving at inpasse
over either the entire contract or the anount of the increase as long as the
historic tine for inplenentati on had arrived and the Uhion had been of f ered
an adequat e opportunity for bargai ning by Respondents. As previously noted,
the question of whether there was an adequate opportunity for the Lhion to
bargai n over the amount of the wage adj ustnent was rendered noot by the

Lhion's refusal to even avail itself of that opportunity.

Y The inpasse vhich | found to exist in ny Ossent in Adniral
Packi ng Gonpany (Dec. 14, 1981) 7 ALRB Nb. 43, and which invol ved t he
Respondents herein, was at |east tenporarily broken when Respondents nade a
new wage of fer on Novenber 20. Uhder these conditions, Respondents were
obliged to resune full-scal e bargai ni ng.
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In short, the situation presented here is one of a historic past
practice (an established condition of enpl oynent) contai ning a bargai nabl e
elenent of discretion. The discretionlies in the determnation of a new
prevailing rate, but the factors fromwhich that rate historically evol ves
are beyond the control of the Respondents and | eave little roomfor the
exercise of discretion. It is asoinportant to bear in mnd that the
bilateral process of ascertaining and i nplenenting a new prevailing rate in
no way precl udes concurrent bargai ning over whatever newrate the Lhi on can
obtain on the basis of its own economic | everage. In any event, Respondents
attenpted to consult wth the Lhion on the discretionary aspect of an
establ i shed wage adj ustnent policy prior to its annual inpl enentation.
Respondent s have thus presented a val i d def ense based on historic past
practice and the n@jority's failure to recogni ze that fact |eaves the
Enpl oyer in the untenabl e position of risking an unfair-Iabor-practice charge
when it honors an established condition of enpl oynent.

Turning to Respondents’ busi ness-necessity defense, | find the
najority to be correct in stating that the defense requires bargaining to the
extent that the situation permts, that inpasse need not exist as a
prerequisite to lawful inplenentation of a unilateral change conpel | ed by
busi ness necessity, and that the existence of exigent circunstances or
busi ness necessity is to be determned on a case-by-case basis. Hwever,
contrary to the ngjority's assertion, an enployer is not prohibited from
naki ng a unil ateral change based on economic consi derations al one, as | ong as
the uni on has been notified and af forded an
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opportunity to bargain to the extent possible. The cases cited by the
najority in support of its contention, Arport Linousine Service, Inc.,
supra, 231 NNRB 932; and ik A iff-Ql nan Baking ., supra, 207 NLRB 1063,

are i napposi te because, unlike the instant case, they deal wth an enpl oyer
who nade unil ateral changes despite an existing contract and the proviso in
section 8(d) of the National Labor Relations Act which states that during
the contract termneither party nay lawully i npl enent a change i n wages or
working conditions unless it has first giver, the other party notice of the
change and an opportunity to negotiate about it to inpasse. Here, there
was no contract in existence and therefore the added restrictions of ALRA
section 1155. 3(a), the equival ent of NLRA section 8(d), do not cone into
pl ay.

G azer Wiol esale Drug ., Inc., supra, 211 N.RB 1363, was

apparently cited by the ngjority for the proposition that strike

ci rcunst ances and the need for obtai ning repl acenent workers wll not
justify unilateral action. The na@jority notes the hol ding of the National
Labor Relations Board that "such recruiting problens did not rise to the

| evel of economic necessity excusi ng Respondent fromnotifying and

consul ting wth the enpl oyees' bargai ning representative about its
intentions before it took action." (Id., at p. 1066.) The najority
appears to have forgotten that the Respondents here took those very steps.
A though Respondents coul d have initiated the process sooner than Novenier
20, we have no way of know ng whet her the period whi ch Respondents al | oned

for bargai ning was sufficient.
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as the Lhion refused, to avail itself of the opportunity to consult wth
Respondents on the single issue of whether and to what extent busi ness
necessity warranted a wage change at the tine proposed.

Respondent s predicate thei r wage changes on a busi ness necessity
that carries considerable weight. Uhlike the situation in the industrial
setting, Respondents here were dealing wth a perishabl e conmodity that coul d
not be stored. Wien the crop was ready for harvesting, the job had to be
conpl eted wthin two or three days. The Administrative Law Qficer (ALQ
acknow edged that fact. (ALAQ p. 20.) However, the najority di si ngenuously
states that "the lettuce harvest lasts two to three nonths, rather than two to
three days," inplying that Respondents were sonehow not faced wth exi gent
circunstances. Surely the ngjority knows that the lettuce crop natures in
stages and that unless the grower is prepared to harvest each portion of the
cropas it matures, he wll suffer a conplete loss of part or all of his
I nvest nent .

The evi dence shows that Respondents woul d not have been in a
position to undertake harvesting operations wth an adequate | abor supply at
any given tine during the season except by offering workers a wage at or near
the prevailing rate. In both declarations and testinony at the hearing,
| ettuce harvest workers stated that they woul d not have worked in the Decentoer
1979 harvest for less than the 75 cents prevailing rate. The Lhion's only
attenpt to rebut that evidence was its contention that striking workers had
nade an unconditional offer to return to work, which, if it was avalid offer,
woul d have entail ed working at the pre-existing piece rate of 57 cents. That

claamis wthout substantiation
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inthe record and, in any event, defies logic, for .it requires us to believe
that Respondents passed up an opportunity to end the strike and harvest its
crop at phenonenal savi ngs.

Because the Respondents in this case were in a nuch nore
precarious situation than the typical industria enpl oyer whose operations
are being struck and because the General Qounsel failed to refute
Respondent s' cl ai mof busi ness necessity, | would find that Respondents'

i npl enentation of the prevailing rate, especially inlight of the Lhion's
refusal to bargain on the subject, was a lanful unilateral act. Inrejecting
t he busi ness-necessity defense under these circunstances, the ngority

m sappl i es NLRA precedent and ignores the realities of agriculture.

Gntrary to the nenbers of the ngjority, | did not find that
Respondent s were engaged in bad-faith bargaining during the tine that they
vere neniers of the enpl oyer bargai ning group in Admiral Packi ng Gonpany,
supra, 7 ARB No. 43. As discussed above, | would find that Respondents'

uni lateral changes, the only acts alleged as violations herein, were in fact
lawful . Therefore, | dissent fromthe naority' s concl usion that
Respondent s' conduct here was a continuation of the bad-faith bargai ni ng

which the m@jority found in Admral Packing Gonpany, supra. The conplaint in

this case shoul d have been dismssed inits entirety.
Dated: Qctober 7, 182

JON P. MCARTHY, Menfer
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CAE SUMVARY
Joe Maggi o, Inc., \essey & onpany, 8 ARB Nb. 72

Inc., and @l ace Brothers, Inc. Gase Nbs.  79-(= 186- EC
79- (& 188- EC
79- (& 191-EC
79- (& 200- EC
AOCEOSI N

The ALOfound that, based on the Hearing Gficers' Decision in Admral

Packi ng Gonpany (Dec. 14, 1981) 7 ALRB Nb. 43, no bona fide i npasse exi sted
in the negotiations between Respondents and the LFW Therefore, Respondent
Mig?l o viol ated Labor (ode sections 1153(e) and § a) of the Act by thereafter
i npl enenting the wage rates it had previously offered to the Lhion, and
Vessey and ol ace viol ated Labor de sections 1153(e) and (a) by raising
their lettuce harvest piece rate after proposing the increase to the Lhion in
their Novenber 20, 1979, letters and neeting wth the Lhion once. The ALO
found that the wage increases inpl enented by Vessey and @l ace were not
justified by past practice or busi ness necessity.

The ALO al so granted General Gounsel's notion, nade at the end of the hearing
to anend the conplaint to include new al |l egations of unilateral changes in
the enpl oyees' wages and terns and conditions of enpl oynent. Based on

evi dence supporting those al | egations, the ALO concluded that each Respondent
viol ated Labor (de sections 1153 (e) and (&) by instituting a unilateral
V\ggg change in the first half of 1979, and that Respondent \essey viol ated
Labor (bde sections 1153(e)and (a) by utilizing a |ettuce-wap nachi ne
wthout notice to or bargaining wth the Lthion. The ALOal so concl uded t hat
Respondent s vi ol ated Labor (de sections 1153(e) and (a) by bad-faith

bargai ning, finding that the i npasse they decl ared on Decenber 31, 1979, was
not a bona fide i npasse.

BOND CEO S ON

The Board dismssed the al | egations concerning unilateral wage i ncreases
whi ch were anended into the conplaint at the close of the hearing, find ng
that the ALO shoul d have reopened the hearing in order to allowthe parties
an opportunity to litigate Respondent’s cla mthat the wage i ncreases
occurred nore than six nonths prior to the filing of the charges and were
therefore tine-barred by Labor Gode section 1160.2 of the Act.

The Board noted that, in Admral Packi ng Gonpany (Dec. 14, 1981) 7 ALRB Nb.
43, it affirned the ALOs finding that Respondents, al ong wth ot her

enpl oyers, engaged in group bargai ning, violated Labor Gde sections 1153
(e) and (a) of the Act by engagi ng i n surface bargai ning and decl aring a
5ﬁuri gluls i Hpasse where no bona fide i npasse existed. The Board concl uded
t hat three



Respondents continued to violate the Act by failing to engage in good-faith
bargai ning fromthe tine of the i npasse described in the Admral Packi ng case
until the tine of the hearing in this case, finding that Respondents failed
to offer any new proposal s for nine nonths, and then of fered wage i ncrease
proposal s a few weeks before the begi nning of the next harvest season and
attenpted to limt the negotiations to those proposal s, sunmarily rejected
the Lhion's proposal to bargain on other natters, unilaterally instituted the
increases, and | ater declared an i npasse on Decenfer 31, which was not bona
fide. The Board al so found that the parties were not at inpasse concerni ng
the singl e issue of wages at the Decenter 7 neeting.

The Board found that all three Respondents viol ated Labor (de sections 1153
(e) and (&) by inpl enenting the wage increases proposed in their Novenber 20
letters. The Board affirned the ALOs rejection of Respondents \essey's and
ol ace' s defense that the wage increases they inpl enented vere ustl fied by
past practice and busi ness necessi t%/ Ater review nﬁ N_RB an

precedent concerning the defenses of past practice, the Board found that the
lettuce piece rate increase instituted by Respondents Vessey and (ol ace was
not autonatic. Both Respondents had granted wage increases in previous
years, but only pursuant to collective bargai ning agreenents or after
negotiations wth the Lhion. The previous wage changes were granted in July
and included al| job classifications, whereas the 19/9 i ncreases occurred in
Decentoer and af fected only the | ettuce piece rate.

The Board noted that the NLRB deci des on a case-by-case basis whether a
conpel I'ing busi ness justification excuses unilateral inplenentation of a
change in wages or working conditions. Respondents Vessey and Qol ace fail ed
to establish that their unllateraJ e increases were justified, since they
knewin early Septener that th %/ ght wsh to propose an increase, but

wai ted two nonths, until just before the har vest beﬂan to notify the Uhion
of their intent to raise the piece rate, and even then Respondents were not
avai lable to neet for one and one-hal f V\eeks: _Respondent s failed to show
that they had sufficient difficulty inrecruiting |ettuce harvesters to
y\arrapj[ gflndl ng that the unilateral change in the lettuce rate was
justified.

The Board reversed the AOs finding that the decision to use |ettuce-wap
nachi nes was a nandat ory subj ect of bargai ning, since the evidence did not

establish that the introduction of the nachines had a substantial inpact on
the continued availability of work in the bargaining unit. A though Vessey
notified the Lhion of its decision to use |ettuce-wap nachi nes, the Uhion
failed to request bargaining as to the effects of the introduction of the

| ettuce-wap nachi nes on wages, hours and working conditions, so the Board
dismssed the al |l egation that Respondent \Vessey was bargaining in bad faith
regarding the | ettuce-wap nachi nes.

T T
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Renedy

The Board ordered Respondents to nake their enpl oyees whol e for the | osses
they suffered as a result of Respondents' failure and refusal to bargain in
good faith wth the Lthion. The Board ordered that the nakewhol e begin on
February 21, 1979, the date Respondents first engaged i n bad-faith
bargaining. The Board noted, however, that although this nmakewhol e order
woul d overl ap sone part of the nakewhol e period in Admiral Packi ng Gonpany
(Dec. 14, 1981) 7 ALRB Nb. 43, enpl oyees woul d be nade whol e only once for
Respondents' violations of the Act.

D ssent

Mentber MGarthy would find that the unilateral wage changes nade by
Respondent s Vessey and (ol ace were |awful on the basis of either historic-
past practice or business necessity. The piece rate for |ettuce harvest
workers was adj usted annual | y pursuant to a | ong-standi ng conpany-initiated
practice which prevail ed regard ess of whether the Respondents were under a
contract wth the Lhion. That annual wage adjustnent was part and parcel of
the existing wage structure and the historic-past practice defense 1s not
invalidated by the fact that in naking the adj ustnent, Respondents exerci sed
a snal | degree of discretion. It isonly that snall discretionary el enent
that is subject to bargai ning and Respondents af forded the Lhion an
opportunity to bargai n about the discretionary aspect of the wage

ad ust nent .

In addition, Mnber MCarthy woul d find Respondents' busi ness necessity
defense to be valid because Respondents denonstrated that they woul d not
have been in a position to undertake harvesting operations wth an adequat e
| abor supply at any given tine during the season except by of fering workers
awage at or near the prevailing rate and that, wthout an adequate | abor
suppl y, Respondents were vulnerable to the loss of part or all of their
investnent due to the perishability of their crop. H would find that
Respondent s af f orded the Lhion an opportunity to consult with themon the
singl e i ssue of whether and to what extent business necessity warranted a
wage change but that the Lhion failed to avail itself of that opportunity.

Fnally, Mnber MCrthy disagrees wth the ngjority s finding and

concl usion that Respondents' conduct in this case was a continuation of the
bad-fai th bargai ning which the nagj ority found in Admral Packing. He woul d
dismss the conplaint inits entirety.

* * %

This Gase Sumary is furnished for infornation only and is not an
official statement of the case, or of the ALRB

* * *
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STATEMENT - THE CASE

RON GEENBERG Admini strative Law of ficer:

Begi nning i n Novenoer, 1978, Respondent conpani es, Joe Maggi o, |nc.
(hereafter "Mggi 0"), Vessey and Gonpany, Inc. (hereafter "\essey") and
Ml ace Brothers (hereafter "l ace") as part of a 28-grower negotiating
group net wth the Lhited FarmVWrkers of Anerica ; AH-Q O (hereafter
"UPW) in an attenpt to negotiate a new contract for the 1978-79 season.
Negotiations were halted on February 28, 1979.1] h March 1, the UPWfil ed
a charge against all 28 enpl oyers who had been negotiating col | ectively,
claimng they had refused to bargain in good faith in violation of Section
1153(e) and (a) of the Agricultural Labor Rel ations Actgl (hereafter "the
Act"). Followng the filing of charges against all 23 respondents,
conpl ai nts i ssued and were consol idated for hearing in Gase No. 79- (& 36-
EC et seq.

Prior to hearing the charges in Gase No. 79-(&36-EC the UFWand
15 conpani es signed contracts. The ULFWwthdrewits charges agai nst
t hese conpani es.

A hearing was conducted by Administrative Law Gficer Jennie Riine
whi ch invol ved the renai ning 13 respondents. Fior to the issuance of her
decision, the UFWand two nore conpani es entered into col | ective
bar gai ni ng agr eenent s.

The renai ning respondents in Gase No. 79- (& 36- EC i ncl uded
\Vessey, ol ace, and Miggi o.

¥ Ul ess ot herw se stated, all dates refer to 1979.

Z N| statutory references are to the California Labor Code
unl ess ot herw se st at ed.



Oh Mrch 7, 1980, Admnistrative Law Gficer Rhine issued her
decision, finding the inpasse not bona fide and that respondents
\Vessey, (Ml ace, and Maggi o viol ated Sections 1153(e) and (a) of the
Act by engaging in surface bargai ning wthout a serious desire to
reach an agreenent. ALO Rhine recormended that the respondents be
ordered to cease and desist fromtheir unlawful conduct and take
certain affirnative actions designed to effectuate the policies of the
Act. She further reconmended that respondents be affirnatively
directed to neet and bargain collectively in good faith wth the LFW
and to nake their enpl oyees whol e for the wages and ot her econom c
| osses incurred as a result according to fornul ae set out by the Board
in AddamDairy, 4 ARB No. 24 (1973), Hckam 4 ALRB No. 73 (1978),

QP. Mirrphy Produce ., Inc., 5 ALRB No. 6; (1979), Mntebel |l o Rose
M., Inc., 5 ARBNo. 64 (1979).

I n accordance wth those guidelines, ALORiine found the first
nani festation of bad faith to be the delay in providing infornati on
necessary for the preparation of the union's economc proposal which
occurred on Decenber 3, 1978. However, nost respondents, including
\Vessey (0l ace and Maggi o, had pre-existing contracts wth the UFW
whi ch remai ned in effect until January 1. Thus, the ALO concl uded
that the nake-whol e renedy shoul d cormence January 1.§/

ALO Fhine further recoomenced that the certification of the UFPW
as the col | ective bargaining representative of each of respondents'
agricultural enpl oyees be extended for a period of one year fromthe

dat e

g A though the UFWin | ate Decenber, 1978, agreed to further
extend all contracts to January 15, ALORhine did not sel ect that
dat e because she determined al |l respondents to be bargai ning i n bad
faith prior to the offered extension by the UFW
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on which the respondents conmence to bargain in good faith. Adam
Dairy, supra;, ASHNE Farng, 6 ALRB Nb. 9 (1980); QP. Mrphy .,
Inc., 5 AARB No. 63 (1979); Kyutoku Niursery, Inc., 4 AARB No. 55
(1978).

This natter was heard by ne on February 11 and 12, 1980, in H
Gentro, Glifornia. The conpl ai nt, dated Decener 12, and the subsequent
anendnent are based on charges filed by the UFW Oh February 15, 1980,

followng the close of the heari ng,ﬂ/ General Gounsel , pursuant to Section

20222 of the Board s Regul ati ons,g’/ noved to anend the conpl ai nt.g €)
Mirch 3, 1980, | granted the General Gounsel's notion to anend inits

entirety.

¥ There being no objection thereto, General Gounsel's post-hearing
notion to Gorrect Brors in Hearing Transcript is granted in the
fol | ow ng respects: _ .

1. Volune I, page 71, line 9, replace "and" wth "the": "and for
the enpl oyers, the Lhion's ,oroposal fromwhence we..." _

. \,blunel page 3, line IS replace "inpasse" wth "inpact."

g'()t h\/pl une II page 95, |ine 24, "Novenber 7th" shoul d read " Noveniber

4. \olune |1, page 96, I|ne 24, replace "receive" wth "relay" and
rlepl ace "through” wth "to": "Q And did you relay that letter to your
clients'

5 \Wlune Il, page 98, line 1, replace "didn't" wth "did."

Y Al references to the Board' s regul ations are to Title
8, Glifornia Admnistrative (de.

A VESEY A\D CWPANY:  79-CE 186- EC
1. To add a new paragraph 6 as fol | ows:

"6. On or about February 21, 1979, Respondent
nade a wage offer to the UFW Follow ng the submssion of a counter-
proposal by the UFWon February 28, 1979, Respondent decl ared i npasse. "

2. To add a newparagraph 7 as fol |l ows:

"7. (onmenci ng on or about April 4, 1979,
Respondent has unilaterally rai sed wages in sone or all job
classifications to the | evel proposed on February 21, 1979 wthout
notifying or bargaining wth the UPWregardi ng sai d i ncreases.

3. To add a new paragraph 8 as fol | ons:

o "8, (n or about Noventer 20, 1979, Respondent
notified the UPWthat it was considering a wapped | ettuce operation in
Its 1979-1980 | ettuce harvest."

4, To add a new paragraph 9 as fol | ows:
"9. (n or about Decenber 10, 1979, when its
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Al parties were given a full opportunity to participate in the
hearing. The record renai ned open until Mrch 13, 1980, to all ow
Respondent to respond to ny order granting General Gounsel's notion to

anend.

| ettuce harvest comnmenced, Respondent introduced a wapped | ettuce
operation wthout negotiating said change wth the UFW and wthout the
agreenent of the UPW"

o 5. To charge the nunbers of paraggaphs 6 through 9
of the original conplaint to be paragraphs 10 through 14, respectively.

6. To anend paragraph 8 of the original conplaint to
refer to "paragraphs 6 through 11." o _

7. To anend paragraph 9 of the original conplaint to
refer to "paragraphs 6 through 11" and to add after the word "wages",
"and wor ki ng condi tions".

8. To anend the prayer to read as fol | ons:

"WHEGRE, it is prayed that Respondent be ordered:
_ 1. To cease and desi st frompayi ng wages as changed
unilaterally , and frominpl enenting any nechani zed harvesting operation
vhi ch was introduced unilaterally;
2. To bargainin good faith wth the UFW
3. To nake its agricultural enpl oTyees whol e for
all losses caused by the violations of |aw conpl ained of herein;
_ 4. To conpensate the Lhion for costs and expenses
% n_cu[1 red as a consequence of the enpl oyers' refusal to bargain in coed
atn.
_ 5. To make a public apology to its enpl oyees
nade in front of an assenbly of respondent’'s enpl oyees; _

o 6. Toissue a notice to its enpl oyees signed by
respondent advi sing themof their rights under the ALRA and his promse
not tointerfere wth these rights; o

7. To assenbl e its enpl oyees for one hour of paid tine,
so they nay be advised by representatives of the ALRB of their rights
under the Act and ask the representatives any questions they mght have
regarding the act; _ _

_ 8. Togivenotice tothe ALRB of the steps taken
to conply wth any order issued pursuant to this proceedi ng.
9. For such other relief asis far and proper."

B JEMGEQ INC: 79-(&188-EC
1. To add a new paragraph 6 as fol | ows:
"6. (nor about February 21, 1979, Respondent nade
a wage offer to the AW Follow ng the submssion of a counter-proposal by
the UFWon February 28, 1979, Respondent decl ared i npasse and di d not
negotiate further."™
2. To add a new paragraph 7 as fol | ows:
_ _ "7. (Qonmencing 1n or about Mrch, 1979, Respondent
unilaterally raised wages in nany, if not all, job classifications to
the |l evel proposed on February 21, 1979, wthout notifying or
bargai ning wth UPWregardi ng sai d i ncreases. "
3. To change the nunbers of paragraph 6 through 9 of the
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The General (ounsel and Respondents filed post-hearing briefs pursuant
to Section 20278 of the Regul ati ons.

original Gnplaint to be paragraphs 8 through 11, respectively.

4. To anend paragraph 8 of the original conplaint to
refer to "paragraphs 6 through 9." o .

5. To anend paragraph 9 of the origina Gnplaint to
refer to "paragraphs 6 through 9".

6. To anend the prayer to read as fol | ows:

"WHEREFGRE, it is prayed that Respondent be order ed:

1. To cease and desi st frompayi ng wages as changed
uni lateral ly;
2. To bargainin good faith wth the ULFW
3. Tonake its agricultural enpl oyees whol e for all
| osses caused by the violation of |aw conplai ned of herein;
_ 4. To conpensate the Lhion for costs and expenses
:c n_ch] red as a consequence of the enpl oyers' refusal to bargain in good
atn;
5. To nake a public apology to its enpl oyees made in
front of an assenbly of Respondent's enpl oyees; _
o 6. Toissue a notice to its enpl oyees signed by
Respondent advi sing themof their rights under the ALRA and his promse
not tointerfere wth these rights; _ S
7. To assenbl e its enpl oyees for one hour of paid tine,
so they nay be advised by representatives of the ALRB of their rights
under the ACT and ask the representatives any questions they mght have
regarding the Act.
_ 8. To give notice to the ALRB of the steps taken to
conply wth any order issued pursuant to this proceeding.
9. For such other relief as is fair and proper."

C QAEBRIHERS INC: 79-(E191-EC 79-(&200-EC
1. To add a new paragraph 6 as fol | ows:

"6. Qonmencing I n Noventer, 1978, Respondent and the
UFWhave bar gai ned regardi ng wages, hours, terns and conditions of
enpl oynent for Respondent’'s agricul tural enpl oyees. ™

2. To add a new paragraph 7 as fol | ons:

"7. O February 21, 1979, Respondent nade a wage
offer to the PW Follow ng the submssion of a counter-proposal by the
UFWon February 28, 1979, Respondent decl ared inpasse and did not submt a
further proposal until Novenber 20, 1979."

3. To add a new paragraph 8 as fol | ows:

_ _ "8. Gomencing in or about June, 1979, -Respondent
unilateral |y rai sed wages wthout notifying or bargaining wth the
UFWregardi ng sai d i ncreases. "

4, To change the nunber of paragraph 6 to paragraph 9.
5. To add a new paragraph 10 as fol | ows:

"10. On or about Decenber 7, 1979, Respondent nade a
wage offer to the ULFWwhi ch the UFWrequested to discuss in the context of
contract discussion, proposal s and counter-proposal s."

6. To change the nuniers of paragraph 7 through 9 of
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Lpon the entire record, including ny observation of the deneanor of
the wtnesses, and after consideration of the briefs filed by the
parties, | nake the fol | ow ng:

HNJ NS G- FACT

I. Jurisdiction

Respondent s (\Vessey, Maggio, and (ol ace) are Galifornia corporations
engaged in agriculture and are agricultura enpl oyers wthin the neani ng
of Section 1140.4 (c) of the Act.

The UFWis a | abor organization wthin the neaning of Section 1140.4
(f) of the Act.

[I. The Alleged Whfair Labor Practices
The anendnent to the Gonpl aint al | eges that Respondents:

(1) Refused to bargain collectively in good faith wth the UFW
inviolation of Section 1153 (e€) and (a) of the Act.

(2) Respondent \essey, on or about Decenber 10, introduced a
wapped | ettuce operation wthout negotiating said change wth the UFW
Respondent s general |y deny violating the Act.

the original Gonplaint to be nunbers 11 through 13, respectively.
_ 7. To anend paragraph 7 of the original Gonplaint by

(ilgl78t| ng "Decenber 7, 1979," and substituting the date "Decenber 14,

8. To anend paragraph 8 of the original Gnplaint
to refer to "paragraphs 7 through 11." o .

9. To anend paragraph 9 of the origina Gnplaint
torefer to "paragraphs 7 through 11." _

10. To anend the prayer to include a new paragraph 4 as
follows and to renuner the respective paragraphs accordingly.
_ "4. To conpensate the Lhion for costs and expenses
% n_cu[1 red as a consequence of the enpl oyees' refusal to bargain i n good
ath.”



[11. Bargaining Rel ationshi p Between Respondents and the UFW

Oh February 21, prior to the break-down of negotiations between the
UFWand the 28 vegetabl e growers, the enpl oyers, as a group, presented
an offer tothe UFWin the formof a signed contract. Atorney
negotiators TomNassif, Charley Soll and Andrew Church signed their
proposed contract and handed it to the UFWnegotiator. URWnegoti at or
An Sith testified that it was presented as a total proposal, a total
package for all proposed articles wth wage rates for the entire
industry. The wage rates included in this February 21 offer were $.61
per box of lettuce for the lettuce harvesting crewand $. 34 a dozen
bunches for carrots harvested. During the 1978-79 harvest, \Vessey and
(Ml ace harvested | ettuce whil e respondent Maggi o harvested carrots,
having elimnated its lettuce crop that year. Prior to negotiations,
Vessey and ol ace paid its lettuce harvest crew $.57 per box while
Maggi 0 pai d $. 32 a dozen bunches to its carrot crew

n February 28, the UFWpresented a counterproposal wth a different
wage scal e. The enpl oyer representatives caucused at that tine, finally
indicating that the respondents and the ULFWwere at inpasse in
negoti ations. According to UFWnegotiator Smth, the union nade no
response. She further stated that the UFWnever characterized the February
28 proposal as a final offer.

Gl Joe Maggi o, owner of Miggio, testified that in Mirch, Mugg o
began paying $.34 piece rate to carrot harvesters, which equal ed the | evel
proposed by the enpl oyers on February 21. According to Jon \essey's
testinony, in April, \Vessey rai sed wages for all of its operations except
| ettuce harvesting to the rates proposed in the February 21 offer. \essey
stated that the UFPWwas not notified of the raise. Joe ol ace testified
that after February 23, (ol ace raised wages for all job classifications

ot her
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than | ettuce harvesting to the anounts proposed i n the February
21 conpany offer.

No further negotiating sessions were held until August 8, when the
grower representatives initiated a session. According to Ron Hil I,
Minager of the Inperial Valley \egetabl e Gowers Association, the
respondent s asked the URNwhi ch proposal s the enpl oyers had failed to
discuss. Hill testified that the UPWwas not prepared to di scuss new
proposals. Hill stated that UPWnegotiator Burciaga was unsure of the
contents of the last proposal. According to Hill, URWrepresentative
Rchard King stated that until new grower proposal s were forthconng,
there woul d be no new proposal s fromthe union. Hill further testified
that in response to enpl oyer representatives questioni ng hi mwhet her
i npasse exi sted, Burciaga stated that it did.

TomMNassif stated that the growers' position at the August 8
neeting was to discuss what the uni on accused themof not di scussing.
According to Nassif, the union had nothing to discuss, concurring that
the parties still were at inpasse. No further bargai ning proposal s were
offered by either side at the August 8 neeti ng.z/

In Septener, various Salinas based growers in the industry signed
contracts wth the UFW The grower group signing contracts was headed
by SunHarvest, one of the industry giants. According to the testinony
of UPWnegotiator Smth, the SQunHarvest agreenent served the function of

a "naster agreenent” for the industry.

" Bvi dence was presented at the hearing that Attorney Charley
Soll, in Septenber, sent a telegramto the UPWproposing to rai se the
wage rates to the level of the February 21 offer. Atorney TomNassif
di savowed the communi cati on as unaut hori zed for respondents \essey,

Ml ace, and Maggio Soll's proposal was rejected by the UFWon Cct ober
1



h Novenber 20, Attorney Massif sent three letters (GC Exhs. 4, 5,
6) to the UPWon behal f of MVessey, lace, and Myggi 0. For ol ace,
Nassi f proposed a $.75 per box rate for |ettuce harvesting for the
upcomng early Decenber harvest. In his letter for Mggi o, Nassif stated
that the Gonpany was interested in inplenenting all the rates that had
been proposed on February 21. And finally for \essey, the $.75 per box
rate for |ettuce harvesting was proposed. He further stated that the
(onpany was consi dering a wap |l ettuce operation, outlining rates for
wap nachi nes as part of a newcontract. According to Nassif, those
rates reflected the 1979 Salinas conpany contract rates. Al three
letters indicated that the conpanies were interested in neeting to
di scuss these i ssues.

An Smth responded for the UPWby letter, suggesting neeting dates.
Smth stated that the union was interested in representing its nenbers to
the fullest extent in negotiating a conpl ete contract and net interested
in wage rates for only one particul ar job.

A neeting was held on Decenber 7. Amn Smth testified that the UPW
told Nassif and conpany representatives that the uni on percei ved two
alternatives in terns of contract settlenent in light of the conpanies'
nodi fication of their February 21 proposal : (1) tal k about settlenent on
the basis of the SunHarvest contract that had been recently negoti at ed;
or (2) continue bargai ning fromthe proposal s nade i n February by each
side. Smth further testified that the only change in the bargai ni ng
proposal at this neeting fromthe enpl oyers was the $.75 per box | ettuce
piece rate. Smth testified that no one specifically discussed the
w apped | ettuce operati on nentioned in the Novenbber 20 | etter fromNassif
on behal f of \Vessey. Jon \essey al so testified that the | ettuce wap
operation was not discussed at this neeting.

An Smth further testified that the UAWdid not agree to the $.75
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rates proposed by Gl ace or \Vessey. She further stated that the UFW
never agreed to Maggio raising wages to the level of the February 21
proposal .

Joe Ml ace testified that he thought the URWrepresentatives cane
to the Decener 7 neeting "wth their mnds al ready nade up", not
prepared to give a response to the Novenier 20 conpany proposal .
According to lace, Nassif stated at the Decener 7 neeting, "Then | am
to understand that since you are not prepared and fromyour indication
that we are to either accept the SQunHarvest proposal or accept sonethi ng
worse.”" (lace testified that Smth agreed wth that statenent.

Jon \essey testified that on Decenber 10, his conpany began its
| ettuce harvesting operation in the Inperia Valley, paying workers
$. 75 per box piece rate. Joe lace testified that his conpany' s
har vest began on Decentoer 14, paying the $.75 piece rate.

Subsequent to the Decenfer 7 neeting, Smth testified that the UPW
nade a verbal proposal nodifying the union's February 28 proposal whi ch
was reduced to witing in aletter dated Decenber 19, sent by Smth to
Massif. The union letter addressed the $.75 per box rate proposed by
Vessey and Gl ace. Nb response specifically was nade by the UPVto the
Maggi o proposal .

(n Decenber 31, Nassif replied by letter that the UPWproposal s
were an "insult" to the conpani es and that inpasse existed. O January
3, 1980, a hearing§/ was held in the Ostrict Qurt of Appeal, Fourth
Appel late Ostrict, on a notion by the ARB s Gneral unsel for
prelimnary injunctions agai nst the three respondents to cause themto

rol | back wages that had been allegedy increased unilaterally.

¥ gy stipulation of the parties, the transcript of this
proceedi ng has been nade a part of the record in this case.
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By way of defense at the court hearing, the conpanies asserted
that they had a practice of raising wages annually, and that in order
tomaintain the status quo, as allowed by law it was necessary to
naintain the historical practice and i npl enent the prevailing wage
rate.

Jon \essey testified that the $.75 rate his conpany pai d when the
harvest began was based on the prevailing rate for |ettuce harvesters.
According to Vessey, the prevailing rate is determined by ascertai ni ng,
usual 'y through the word of nouth of growers and workers, what the
najority of conpanies in Salinas are payi ng for packing | ettuce during
the sunmer. \essey stated that his conpany traditional Iy | ooks to Antle,
SunHarvest, and Bruce Ghurch, the conpani es enpl oyi ng the nost people, in
order to determine industry standards.

\Vessey stated that for the last seven years the conpany has rai sed
its wages in every job category once a year, pursuant to a contract.
According to \Vessey, under a Teansters contract that expired i n 1975,
wages were increased in July for all job classifications and i npl enent ed
in January. Messey stated that the conpany signed a contract wth the
UPWin 1977, in which periodic wage increases were effective in July for
all job classifications. \essey further stated that in 1976, under a
Teansters contract, the conpany nade a wage increase that was not
provided for by contract. He testified that the increase was nade
pursuant to a wage reopener clause in the contract, in order to neet the
prevai | i ng wage.

Vessey further testified that he decided to pay the $. 75 pi ece
rate in lettuce when the Salinas harvest ended in Septenter. \essey
further stated that his conpany was using the | ettuce wap nachi nes
that it proposed in the letter of Novenber 20.

Wth regard to the lettuce wap operation, An Smth testified
that no conpany under a UPWcontract could start a |l ettuce wap operati on w t hout
first bargai ning about the subject. She stated that the natter woul d
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cone under provisions of nechani zation and guidelines to be fol | oned.

Joe l ace stated that his conpany has been represented by uni ons
since 1972 or 1973. Uhder those contracts, periodic increases in wages
occurred. @l ace testified that in Decenber, 1977 the conpany and uni on
entered into a verbal agreenent to raise the contract wage rates to the
higher prevailing rate at that tine.

@l ace further testified that he determned the 1979-80 piece rate
after discussing the matter wth other conpany owners. He stated that
he did not personally investigate the prevailing rate in Salinas, but
"... it was understood that $.75 was the rate that was being paid."

Garl J. Maggio testified the conpany had been under contract wth
the Teansters from1971 or 1972 until 1976, and under contract wth the
"JFWsince 1976. unsel for Maggi o stipulated at the court hearing
that raises, if any, were nade by Maggio only up to the limt of the so-
called inpasse rate of the February 21 proposal. Qounsel further stated
that historical past practice was not alleged as a defense for Mggio.

Miggi o further testified that he did not authorize those forenen
recruiting workers for the carrot harvest to offer nore than $. 34 pi ece
rate, nor was he aware of any forenen naki ng such offers. He further
stated that he had no intention of paying a 2 bonus to workers at the end
of the harvest. Nb evidence was presented at the hearing whi ch indi cat ed
that any workers were pronised or paid nore than the $.34 piece rats.

By way of additional defense, respondents asserted that exigent
circunstances required that the conpanies raise their wage rates. In
order to harvest their highly perishabl e crops, respondents contended
that it was necessary to pay the prevailing rate which was hi gher than

the inpasse rate of $.61
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Jon \essey testified that after anal yzi ng what was going on in
Salinas, his conpany decided that it had to pay a $. 75 piece rate to
harvest its | ettuce because "(i)f we didn't pay the going rate, we
woul dn't harvest our lettuce.” He further stated that he did not believe
the conpany could get its fields harvested if the court ordered themto
pay a $.61 piece rate and that the lettuce would last only 2-3 days
bef ore becoming unharvestabl e. \essey further stated that he coul d not
grownore lettuce until the foll owng Decenber; and | ettuce conprised a
substantial part of the conpany's i ncone.

\Vessey testified that his workers fromprior years who offered to
return to work had not stated they would only work if paid the $. 75 pi ece
rate. lace testified that he could not recall if his forenen reported
to himthat they could not recruit workers for less than $.75.

Fnally, by way of defense, respondents contend that the | aw al | ows
inpl enent ation of rai ses and other changes in working conditions up to
the conpani es' last offer prior to inpasse. As that natter was fully
litigated before ALOFhine, ¥ and as she has decided that no bona fide
i npasse occurred on February 28, | accept her finding for purposes of
this decision. | amtherefore not considering that defense to the

present proceedi ngs.

YIn that | did not receive substantial evidence concerning
the 23 negotiating sessions that occurred between Novenier, 1978,
and the end of February, 1979, | could nake no finding regardi ng
the decl ared February 28 i npasse.
Moreover, the matter was fully litigated in the earlier proceed ng.
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ANALYS S AND NS ONS

Section 1153(e) of the Act, which parallels Section 8(a)(5) of the
National Labor Relations Act, states that it is an unfair |abor practice
for an agricultural enpl oyer "[t]o refuse to bargain collectively in
good faith® wth the certified bargaining representative of its
agricultural enpl oyees. Section 1155.2(a) of the Act, using the sane
| anguage as Section 8(d) of the NLRA defines good faith bargai ni ng:

. . . tobargain collectively in good faithis the
perfornance of the nutual obligation of the agricul tural
enpl oyer and the representative of the agricul tural
enpl oyees to neet at reasonabl e tines and confer in good
farth wth respect to wages, hours, and other terns and
condi tions of enpl oynent, or the negotiation of an
agreenent, or any questions arising thereunder, and the
execution of a witten contract incorporating any agreenent
reached i f requested by either party, but such obligation
does not conpel either party to agree to a proposal or
requi re the naki ng of a concessi on.
onduct which violates Section 1153 (e) derivatively violates Section
1153G) as well. See, e.g., AdambDairy, 4 ARB M. 24 (1978); QP.
Mirphy produce ., Inc., 5 ARB No. 63 (1979). Further, Section 1148
of the Act conpel s the Board to observe applicabl e precedents of the

National Labor Rel ations Act, as anended.

|. The BEnpl oyers' Gonduct

Wth no bona fide inpasse existing on February 28, all three
respondents soon thereafter unilaterally rai sed wages. |n Mirch, Mggio
raised its carrot piece rate from$.32 to $.34, the anount offered to
the union prior to the ingenui ne decl aration of inpasse. In April,
Vessey and (ol ace rai sed wage rates for all classifications except
| ettuce harvesting to the rates offered during negotiations prior to
declaration of inpasse. lace and \essey raised its piece rate for

| ettuce harvesting

-15-



to $.75 pursuant to attorney Massif's letters of Novenber 20. That
anount exceeded the $.61 piece rate offered by Vessey and @l ace prior to
the respondents’ decl aration of inpasse.

Lhilateral grants of benefits prior to inpasse and w t hout
consultation wth the union constitute a refusal to bargai n under Section
1153(e) and (a) of the Act. The enployer not only is obligated to notify
and consult wth the union regarding a proposed wage i ncrease, he is
precl uded fromunilaterally putting the increase into effect until an
i npasse has been reached. A sey Refractories ., 215 NLRB 785 (1975).

Wil e negotiations are sought or are in progress, the enpl oyer is

precluded fromunilateral ly instituting changes in existing terns and

condi tions of enpl oynent. Taft Broadcasting ., 153 NLRB 475 (1967).
The Lhited Sates Suprene Gourt, in NRBv. Katz, 369 US 736

(1962), found an enpl oyer's conduct unl awful where the enpl oyer
unilaterally granted nerit increases, announced a change in sick | eave
policy, and instituted a new systemof autonatic wage i ncreases W t hout
bargai ning to inpasse. She Suprene Gourt noted the changes as a ". . .
circunvention of the duty to negotiate which frustrates the objectives of
8(a)(5) much as does a flat refusal." 1d., at p. 743. The Qourt further
stated that even after an inpasse i s reached an enpl oyer has no |icense
to grant a wage increase that is greater than any he has previously
offered to the union.

\Vessey and @l ace rai sed the | ettuce harvesting piece rate to
$. 75 for the Decenter harvest, nore per hour than was offered to the
uni on during pre-February 28 negotiations. Furthernore, the two sessi ons
hel d on August 8 and Decenter 7 did not put the enpl oyers in good stead
prior to their final ingenuine declaration of inpasse. According to Ron
Hull and TomMNassif, a declaration of inpasse occurred on August 8, when
"FWnegoti ator Burciaga concurred that inpasse existed. Mssif again

decl ared
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i npasse on Decenber 31, when he | abel | ed the UPWproposal s an "insul t”
to the conpani es.

A though Burciaga did not contradict the declaration of inpasse by the
enpl oyers on August 8, mutual recognition of a deadl ock does not precl ude
an inquiry into whether it resulted fromgood faith bargaining. Reed &
Prince Minufacturing ., 96 N.RB 850 (1951), enforced 205 F. 2d 131 (1st
Ar. 1953), cert. denied 346 US 887 (1953). Furthernore, a bona fide

i npasse i s reached only when the parties to negotiations are unable to
reach agreenent despite their best good faith efforts, not when it is
caused by a party's bad faith bargai ning posture. Mbntebell o Rose (.,

I n anal yzi ng these respondents' course of conduct foll owng the
February 28 ingenui ne decl aration of inpasse, it is clear that the future
attenpts nade by the enpl oyers were not done in good faith. Al three
conpani es rai sed wages for all classifications other than |ettuce
harvesters inmedi atel y fol | owng the February 28 break-down in
negotiations. @ August 8, the first contact nade in several nonths,
not hi ng of substance was di scussed by either side and no further
bar gai ni ng proposal s were of f ered.

h Novenber 20, Nassif announced in his letters to the union that
Ml ace and \essey were raising their lettuce piece rate to S75. He
further stated that \Vessey was considering a wap | ettuce operation,
outlining rates for wap nachines as part of a newcontract. In his
letter for Mggio, Nassif stated that the conpany was interested in
inplenenting all the rates that had been proposed on February 21. As
previously noted, Mggio had in fact previously raised rates in Mrch in

all classifications to levels offered prior to the decl ared i npasse.
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A the Decenter 7 neeting, the UPWthrough negotiator Smth, told
conpany representatives that it perceived two possi bl e courses of
negotiation in light of the conpanies' nodification of their February 21
proposal : (1) discuss settlenent based on the SunHarvest contract; or (2)
conti nue bargai ning fromproposal s nade in February by each side. Smth
and \essey concurred that no one di scussed the | ettuce wap operation
nentioned in the Noveniber 20 letter. According to Smth, the only changed
proposal coning fromrespondents regarded the $.75 piece rate in | ettuce.

In aletter dated Decenter 19, Smth responded to the $.75 piece rate
proposed by Vessey and ol ace. The UFWdid not specifically respond to
the Maggi o proposal . Nassif responded to this letter, |abeling the UFW
proposal s an "insult" and declaring i npasse. The negotiations broke down
at that point.

[11. Ewloyer Defenses

\Vessey and (ol ace offer two def ensesy for their conduct; (1) the
conpani es had an establ i shed practice of rai sing wages annual | y; and (2)
exigent circunstances required raising the lettuce piece rate in order to
harvest their highly perishable crops. The latter defense will al so be
considered in light of respondent Myggi o' s conduct.

Jon \essey testified that his conpany rai sed wages in every job
category once a year for the past seven years, pursuant to a contract.
Lhder the Teansters contract that expired in 1975, wages were
increased in July for all job classifications and i npl enented in
January. In 1976, the conpany increased wages pursuant to a wage

reopener clause in the

D Athird defense, that inpasse existed on February 23, has been
ruled upon by AORiine in Admral Packi ng Gonpany, 79- (& 36- EC
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Teansters contract in order to neet the prevailing wage. UWhder the "FW
contract signed in 1977, periodic increases were effective in July for
al job classifications. lace simlarly testified that his conpany
under union contract since 1972 or 1973 periodically increased its
wages. | n Decener 1977, wages were raised to the prevailing rate
pursuant to a verbal agreenent between the conpany and the UFW

A def ense can be rai sed by an enpl oyer show ng a regul ar and consi st ent
past practice wth regard to changes in enpl oyees' wages or wor ki ng
conditions. However, it is necessary that the enployer's actionis

acconpani ed by wllingness to bargain. NNRBv. Ralph Pinting, 433 F. 2d

1058 (8th Ar. 1970). Furthernore, "[t]he enpl oyer carries a heavy burden
of proving that such adjustnents of wages and benefits are purely autonatic

and pursuant to definite guidelines. NRBv. Alis-Chal ners Qorp., 601

F.2d 870, 875 (5th Gr. 1979). The enpl oyees nust have reason to know
about the existence of a fixed programor practice of wage i ncreases. N.RB
v. Hendel Mg. ., Inc., 523 F.2d 133 (2nd G r. 1975); Gontinent al
Insurance @. v. NLRB 495 F. 2d 44 (1974).

Respondent s clearly have not net their heavy burden of establishing a
purel y autonati c wage increase general ly known to all its enpl oyees. The
parties did not establish definite guidelines for periodi c wage i ncreases.
A nost, they established a yearly increase wth additional nodifications
based on the prevailing wage rate. And nost inportant, they did not
establish awllingness to bargain during the tine when wages were
increased. The lettuce piece rate proposal s were nade by letter of
Novenier 20. The parties net one tine after that date. The URWproposed
alternative nethods of bargai ning and a response to the $.75 piece rate
proposal . On Decentoer 31, attorney Missif described the counter-proposal

an "insult" and again
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decl ared inpasse. Thus, the respondents' conduct did not denonstrate a
wllingness to bargain at that tine. The conpanies nerely were
concerned wth harvesting their lettuce crop, not bargai ning i n good
faith wth the union.

Respondent s rai se a final defense that the crops needed harvesting and
coudremaininthe fields for only 2-3 days. An enpl oyer can justify his
action of unilaterally raising wages if extrene economc necessity exists.
However, the enpl oyer nust continue to bargain in good faith wth the uni on
during the tine of extrene economc necessity. NY. Mrror, 151 NLRB No.
110 (1965); MR SR Trucking @. v NNRB 434 F.2d 689 (5th dr. 1970). The

enpl oyer's act of unilaterally raising wages is viewed in the context of
Its past and present bargai ning practices wth the union. A history of
good faith bargai ning by the enpl oyer mtigates inits favor. Exposition
Qotton MIls, 76 NLRB 1289 (1948).

M ew ng the respondents’ conduct in the context of the prol onged
1978-79 negotiations, it is clear that none of themhad established a
pattern of good faith bargaining wth the UFW In February, the
enpl oyers presented a signed contract to the UAW denonstrating their
unw I lingness to further bargain in a neaningful fashion. During the
followng nonths, all three respondents unilaterally rai sed wages in all
job classifications except |lettuce harvesting. In Mrch, Mggio raised
its piece rate for carrots to $.34. The wage rate was i ncreased w t hout
notifying the union. "[1]t was [pot] contenpl ated that the parties woul d
continue to bargain and negotiate as to the bal ance of the union
requests and as to the formof a newcontract.”" NRBv. Bad ey
Véshf ountai n, 192 F.2d 144, 150 (1951).

Al parties then net briefly on August 8 and no new proposal s were
forthcomng fromeither side. In effect negotiations never were re-
est abl i shed;
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inaspirit of good faith bargaining. Ater \essey and Gl ace
announced their lettuce piece rate increase, the parties agai n net
briefly in Decener wthout any substantive di scussi on regardi ng new
proposals. M. Nassif then declared an inpasse by |letter dated
Decenter 31. Smilar innature to the previous breakdown in
negotiations, the parties did not bargain to bona fide inpasse. Pay 'N
Save Qorp., 210 NL.RB 311 (1974). Such conduct viol ates Section 1153
(e) and (a) of the Act.

In addition, \Vessey established a | ettuce wap operation wthout
any discussion wth the UFW According to \lessey, the nachi nery had
been purchased a nonth before the Novenber 20 | etter was sent to the
UPW This conduct viol ates Section 1153 (e) and (&), constituting
another unilateral change effected outside negotiations wth the

certified bargai ning representative. Mntebell o Rose, supra.

THE REMBEDY

Having found that the respondents refused to bargain in good faith
inviolation of Sections 1153(e) and (a) of the Act, | shall recommend
that they be ordered to cease and desist fromtheir unl anful conduct
and take certain affirnati ve actions designed to effectuate the
policies of the Act. By their conduct the respondents are responsibl e
for the parties' failure to reach an agreenent. Accordingly, in
addition to neeting the usual notice requirenents, they shall be
affirnmatively directed to neet and bargain collectively in good faith
wth the UFW upon its request, and to nake their enpl oyees whol e for
the wage and other economic | osses incurred as a result. See Section
1160. 3; see also, e.g., AddamDairy, 4 ALRB No. 24 (1978); Hckam 4
ALRB M. 73 (1978); QP. Mrphy Produce (.,
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Inc., 5 ALRB No. 63 (1979); Mntebello Rose @., Inc., 5 ARBNo. 64
(1979).

In Admral Packing, 79-C&36-EC ALOFRhine found the first
nani festation of bad faith occurred on Decenbber 8, 1978. However, these

respondents had a previous contract wth the UFWthat expi red on January
1, 1979. She therefore concl uded that the nake-whol e renedy shoul d
conmence on January 1, 1979.

The duration of the nake-whol e renedy is, as a general rule, that
directed by the Board in QP. Mirrphy. See, e.g., Mntebel |l o Rose, supra;
ASHNE Farns, Inc., 6 ALRBNo. 9 (1980). The nake-whol e renedy shoul d be

calculated in accordance wth the principles of AdamDairy, supra, as

nodi fied regarding piece rate workers by Hckam supra. The Board has

acknow edged, however, that the data relied upon in AddamDairy to

cal cul ate the average negotiated wage rate is outdated. See Hckam
supra; Superior Farmmng ., Inc., 4 ALRB No. 44 (1973); Kyutoku Nursery,
Inc.,4 ARB No. 55 (1978).

The appropriate source of data for the nake-whol e cal cul ati ons
I's the contracts successfully negotiated between the UFWand t he
forner respondents after the February 28, 1979, decl aration of
| npasse.
The certification of the UPWas the col |l ecti ve bargai ni ng
representati ve of each respondent's agricultural enpl oyees shal |l be
extended for a period of one year fromthe date on whi ch the respondent

commences to bargain in good faith. AdamDairy, supra; see al so AS HNE

Farns, supra; QP. Mirphy, supra; Kyutoku Nursery, supra.

Accordingly, pursuant to Section 1160.3 of the Act, | reconmend
the fol | ow ng:

R

Respondents GAACE BROHERS JE MMG3Q INC, VESSEY S GMVPAYY,
INC,
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their officers, agents, successors and assigns, shall individually:
1. Cease and desist from

a. Failing or refusing to neet and bargain collectively in
good faith wth the UN TED FARMVWRERS OF AMER CGA AH.-A O (LAWY,

b. Atenpting to bypass the UFWas the excl usi ve
col | ective bargai ning representative of its enpl oyees.

c. Inanylike or related nanner, interfering wth,
restraining, or coercing agricultural enpl oyees in the exercise of the
rights guaranteed themby Labor (dde Section 1152.

2. Take the followng affirnative actions, which are deened
necessary to effectuate the policies of the Act;

a. on request, neet and bargai n col |l ectively i n good
faith wth the UFWas the certified excl usi ve bargai ni ng
representati ve of its enpl oyees and entbody any under st andi ng reached
in a signed agreenent;

b. Mke whole its present and forner agricul tural enpl oyees for
all |osses of pay and other economic | osses sustai ned by themas the
result of its failure and refusal to bargain in good faith, as such
| osses have been defined in AdamDairy, 4 AARB No. 24 (1978) and
nodi fied in Hckam 4 ARB No. 73 (1978); the period of said obligation
shal | extend fromJanuary 1, 1979 until such tine as each respondent
conmences to bargain in good faith and thereafter bargai ns to contract
or bona fide i npasse;

c. Preserve and, upon request, nake available to the Board or
Its agents, for examnation and copying al|l records rel evant and
necessary to a determnation of the anounts due under the terns of this
or der;

d. Sgnthe attached Notice to Enpl oyees and, upon its
translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth bel ow
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e. Post copies of the attached Notice at conspi cuous pl aces on
its premses for 90 consecutive days, the tine and pl aces of posting to
be determned by the Board' s regional director; and exercise due care to
repl ace any Notice which is altered, defaced, covered or renoved;

f. Wthin 30 days after issuance of this order, nail copies
of the attached Notice in all appropriate | anguages to all
agricultural enpl oyees enpl oyed at any tine fromDecener 8 1978 to
the present;

g. Provide a copy of the attached Notice to each agricul tural
enpl oyee hired during the 12-nonth period fol | ow ng the i ssuance of
this order;

h. Arrange for a representati ve of the respondent or the Board
todstribute and read the attached Notice in appropriate | anguages to
the respondent’ s assenfl ed enpl oyees on conpany tine: the reading or
readi ngs shall be at such tines and pl aces as are specified by the
Board' s regional director and, follow ng each readi ng, a Board agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerning the
Notice or their rights under the Act; the regional director shall
determne a reasonabl e rate of conpensation to be paid by the respondent
to al non-hourly wage enpl oyees to conpensate themfor tine lost at this
readi ng and the questi on-and-answer peri od;

i. Notify the Board' s regional director inwiting, wthin 30
days after the issuance of this order, of the steps taken to conply wth
it, and upon request, notify the regional director in witing
periodically thereafter of further steps taken to conply.

ITISARIHERICERDthat the certification of the UFWas the

excl usi ve

-24-



col | ective bargaining representati ve of the agricultural enpl oyees of
each above-naned respondent be, and it hereby is, extended for a
period of one year fromthe date on which that respondent conmences

to bargainin good faith wth the UFW

DATED  Septenter 23, 1980.

,,/ 2
A S e -
HON GEEN\BEHG

Administrative Law Gfi cer

PCBTSR PT

This postscript raises issues that could not be considered in the
body of the decision, and it continues a dial ogue wth other judges
about the essential elenents of our profession. Mre specifically, it
tal ks about good faith bargai ning, the subject of the present case and a
concept at the heart of the Agricultural Labor Relations Act.

The case law sets out multiple tests for determning whether a party
has bargai ned in good or bad faith. For the nost part they are
nechani cal tests that deal wth the formof the negotiations rather than
their content and context. As a concept that repeatedy appears in the
law bargaining in good faith, like truth and justice, cannot be
successfully legislated or reduced to a concise and rational |egal

definition.
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Wiat neani ng attaches to the terns bargai ning and good faith? For
nost people, to bargain neans to deal wth another in order to reach a
mut ual | y acceptabl e agreenent. However, in the | egal setting,
adjudication of aright and wong is the nornal end result rather than
reaching a decision that is acceptable to all parties. A though nost of
us understand the concept of having faith in sonething, good faith
bar gai ni ng necessarily requires faith in the coll ective bargai ni ng
process. The parties nust denonstrate a wllingness to engage in the
process to nake it work.

But, good faith bargai ning nay conflict wth a lawer's duty to
represent his client's spoken interests. Traditionally | awers are paid
town, not to bargainin good faith. The adversary systemcreates
phi | osophi ¢ bl ack and whi te zones whi ch are staunchly def ended by
opposi ng attorneys. This systemencourages themto becone nore expert at
the rules of lawyering, learning to nold each case in the client's best
I nterests.

A aying by the rul es, however, does not necessarily nean operating
ingood faith. | have observed parties wio neet all the legal |itnus
tests for good faith bargaining, i.e., attending all negotiation
sessions, supplying all requested infornmation, etc., wio nay not intend
to sign a contract. Thus observing the lawin formdoes not assure good
fai th bargai ni ng.

Those parties who show an unw I |ingness to accept the principles of
the col | ective bargai ning process often do so to resist change. Yet
change is built into agriculture, an industry that taps a work force
which is always in notion. Resistance to change and novenent is
unrealistic inthis setting, naking the rewards of bad faith bargai ni ng
shortsighted. Each side desperately needs one another. @od faith
bar gai ni ng consequently requires a spirit of cooperation in order to deal
wth these continual | y changi ng ci r cunst ances.
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As judges, we nust deal responsibly wth the conpl ex hunan el enent
in the bargaining process. Rules of lawdefining good faith bargai ni ng
have value only if they ultinately protect basic hunan rights. Gan | aws
be fashioned to require parties to bring greater hunanity to the
bargaining table, to require each side to treat the other wth ki ndness
and respect ?

How can a j udge encourage the parties to bargai n nore hunanel y?
How can a judge bring his/her hunan experience to the judgi ng process?
Howdo truth and justice relate to bargaining i n good faith?

Wiile all civilizations need rules to order conduct, there exists
an even nore fundanental need for hunane judges to interpret those
rules. The profession would greatly benefit froma revi sed conception
of the judicial role. For ajudge positively to affect the bargai ni ng
process, s/he nust al so personal |y acknow edge a coomtnent to the
col l ective bargaining process. As truth is not a partisan i ssue,

neither is belief inthe collective bargai ni ng process.
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NOIN CGE TO BVALOYESS

Ater charges were nade agai nst us by the Lhited FarmVWrkers and a
hearing was hel d where each side had an opportunity to present evi dence,
the Agricultural Labor Rel ations Board has found that we violated the | aw
by not bargaining in good faith wth the union, and has ordered us to
distribute and post this notice and do the things stated below Vé will
do what the Board has ordered, and also tell you that the Agricul tural
Labor Relations Act is alawthat gives all farmworkers these rights:

1. To organi ze t hensel ves;
2 Toform join, or help a union,

3. To bargain as a group and to choose a uni on or anyone they
want to speak for them

4, To act together wth other workers to try to get a contract or to
hel p and protect one another; and

5. To decide not to do any of these things.
Because you have these rights, we pronise you that.

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing, any of the things listed above. | N PART AQLAR

VEE WLL neet and bargain in good faith wth the ' JFWabout a
contract because it is the representative chosen by our enpl oyees;

VEE WLL NOI publ i sh advertisenents or distribute |eaflets that
under mne or bypass the union as the representati ve;

VE WLL pay our enpl oyees any noney they | ost because of our failure
to bargain in good faith.

~If you have any questions about your rights as farmworkers or
this notice, you nay contact the UFWor any office of the Agricultural
Labor Relations Board. (ne is located at 1629 Vést Min Sreet, H
Gentro, Gllifornia, Tel ephone: 714/ 353- 2130.

DATED

Gonpany:

By
(Representati ve) (Title)

This is an official notice of -he Agricultural Labor Relations Board,
an agency of the Sate of Gilifornia

0O NO RFeMDE (R MUTT LATE
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