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DEQ S ON AND CREER
n Septenber 19, 1980, Administrative Law Gficer (ALO

Mat t hew (ol dberg i ssued the attached Decision in this proceedi ng.
Thereafter, the Charging Party, Respondent, and General (ounsel each
filed tinely exceptions, supporting briefs, and reply briefs.

The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs, and has decided to affirmthe
ALO s rulings, findings, conclusions, and recommendati ons as nodified
her ei n.

In his Decision, the ALO concl uded that Respondent vi ol at ed
Labor Code section 1153 (a) by denyi ng organi zers or agents of the
Lhited FarmWrkers of America, AFL-A O (URY access to Respondent's
| abor canp or fields during a strike at Respondent's Salinas operations.
The ALO s concl usi on was based on the Board s decision in 0. P. Mirphy
Produce . (Dec. 27, 1978) 4 ALRB No. 106 which held that a certified

bar gai ni ng representative has the right to take reasonabl e post -
certification access to an enployer's premses for the purpose of

communi cating with the enpl oyees regardi ng



coll ective bargaining. This right of access may be denied only where the
enpl oyer denonstrates that effective alternative neans of communi cation
w th the enpl oyees are avail able to the excl usive representative. See,

e.g., Sunnyside Nurseries, Inc. (Sept. 11, 1980) 6 ALRB No. 52. F ndi ng

that no alternati ve neans of communi cation existed in this case, the ALO
found that despite the strike conditions, the UFWhad a continui ng ri ght
to conmuni cate wth the nonstriking enpl oyees about the negotiations. The
ALO further found that the strike conditions did not alter the Lhion's
right to visit Respondent's enpl oyees at their hones in the | abor canp. He
therefore ordered Respondent to al |l ow access to UFWorgani zers at the
fields and | abor canp under limted conditions.

Respondent here had a col | ective bargai ning agreenent wth the
UFWwhi ch was effective fromFebruary 21, 1978 to January 15, 1979. Wien
the contract expired wthout a new agreenent, the UFWcommenced a strike
whi ch continued through the hearing of this case. The strike agai nst
Respondent began at its Bl ythe operations and noved wth the | ettuce
harvest to Salinas in My 1979.

Curing the B ythe harvest, Respondent agreed to al | ow access to
its fields under the terns of the pre-election access rule. 8 Cal. Admn.
(ode section 20900 et seq. However, when the Salinas harvest began,
Respondent deni ed the Lhion access on any basis. Oh May 15, the WFWfiled
an unfair |abor practice charge concerning the access denial. h June 4,
the parties reached a settlenent agreenent which agai n provi ded for access
under the terns of the pre-el ection access rule.

n June 20, Respondent revoked its agreenent on access,
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based on a UFWI eaf | et whi ch Respondent considered an attenpt to inflane
raci al tensions between F |ipino and Mexi can wor kers.y O July 19, Judge
Rchard S lver of the Mnterey Gounty Superior Gourt issued a
prelimnary injunction ordering Respondent to permt access under terns
roughly equivalent to the parties' settlenent agreenent and ordering the
UFWto refrain fromdisruptive or violent acts.

During the periods when no access agreenent or Gourt order was
in effect, the UAWattenpted to contact Respondent's nonstri ki ng
enpl oyees by picketing, by shouting through the fence at the edge of the
lettuce fields, by radio broadcasts, and by contacting the nonstrikers
at hone after V\ork.gl Wien access was avail abl e, UPWorgani zers ent ered
Respondent's fields and inquired as to working conditions, advised
workers of progress and devel opnents in the negotiati ons, discussed the
reasons for the strike including the positions of the parties, and al so
recei ved sone i nput fromthe nonstri ki ng enpl oyees concerning parti cul ar
contract proposal s.

This is the first case in which we nust apply the

principles set out in our Decision in Bruce Church (Aug. 10, 1981) 7

ALRB No. 20, regarding when the denial of strike access wll
FHEEErrrrrrrrri

v Al though Respondent argues in its brief in support of exceptions
that it deni ed access because of viol ence, Respondent’'s w tnesses
repeatedl y testified that the racially-charged | eafl et was the sole
reason for revoking its agreenent to al | ow access.

Z/The efforts totalk to nonstrikers at hone were largely ineffective,
since the UFWhad no nanes or addresses.
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constitute an unfair labor practice. & In that case, we held that when
picketing is ineffective and no effective alternative neans of
conmuni cati on ot herw se exi sts, an enpl oyer nay not deny access for the
purpose of permtting striking enpl oyees to communi cate wth nonstriki ng
enpl oyees so that the latter nay nmake an i nformed choi ce about whether to
join, or torefrain fromjoining the strike.

A ngjor policy objective of the Agricultural Labor Rel ations
Act (hereinafter the "Act") is to allowfarmorkers to freely and
intelligently choose whether to participate in or refrain from
participating in union or other concerted activity directed at their
enpl oyer. Labor (ode section 1140.2. V& believe that the opportunity for
informational communication, preferably a dialogue, is critically
inportant to an enployee's decision to join or refrain fromjoining a
strike. Thus, "free choice,” inthis sense, requires the availability of
facts and i nformation whi ch enabl e an enpl oyee to review his or her
options and exercise the unfettered liberty to choose anong them It is
this inforned, yet unrestricted, choice which the Board by its strike

access rul e seeks to preserve and protect. See discussion, Bruce Church,

supra, at p. 29.

Moreover, in our view providing such avenues of

¥ ps stated above, the ALOin this case relied on our decision in O.

P. Mirphy Produce (., supra, 4 ALRB No. 106 to justify strike access.
However, as we indicated in Bruce Church, Q P. Mirphy applies only to
the post-certification, non-strike setting and does not address the
difficult question of communication wth nonstrikers. A though 0. P.
Murphy access rights for coll ective bargai ning purposes still exist
during a strike, the focus of our inquiry here and in Bruce Church is on
strike-rel ated communi cati on.
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cormmuni cation reduces the potential for inflaned enotions, which can
| ead to expl odi ng tenpers and viol ent confrontati ons. Accordingly, we

determned in Bruce Church, supra, that the policies of the Act, the

protection of the workers' right to inpart and recei ve i nfornation
concerning the strike, and the need to reduce the potential for viol ence
warranted authorization of strike access to the work site where there is
no effective alternati ve neans of comuni cati on. 4

Qur conclusion is supported inthis regard by the testinony of
Captain Vel ter Scott, a 20-year veteran of the Monterey Gounty Sheriff's
Departnent wth nore than a decade's experience wth I abor strife. In
Scott's opinion, the granting of access reduced the incidence of

vi ol ence whi ch had prevailed prior to
FEEEErrrrrrrrr
FHEEErrrrrrrrri

il/Section 1 of the ALRA states:

In enacting this legislation the people of the Sate of
Galifornia seek to ensure peace in the agricultural fields by
guaranteeing justice for all agricultural workers and
stability in labor relations.

This enactnent is intended to bring certainty and a sense of
fair play to a presently unstabl e and potentially vol atile
condition in the state. The Legislature recogni zes that no
lawin itself resol ves social Injustice and econom c

di sl ocati ons.

However, in the belief the people affected desire a
resolution to this dispute and wll nake a sincere effort to
wor k through the procedure established in this |egislation,
it is the hope of the Legislature that farmlaborers,
farners, and all the people of Galifornia wll be served by
the provisions of this act.
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access bei ng grant ed. o
Not only did the access operate as a kind of safety valve to

general | y reduce viol ence, but there was no evi dence of any

S Havi ng been invol ved wth agricultural strikes every year but one
since 1970, Scott has had substantial experience wth strike | ocations
w thin Monterey Gounty. He has been the host for neetings anong | aw
enforcenent officers fromvarious agricultural counties to di scuss
strikes and has visited other counties where strikes were in progress in
order to observe those situations and | end his expertise. Mreover, as
head of the Sheriff's Departnent’'s farmlabor strike unit, Captain Scott
was able to nonitor union activity at the various strike locations wthin
"the county and therefore was in a position to know of any and all dis-
turbances related to the strike. As to the effect of court-ordered
access, Scott testified as foll ows:

Q Do you recal | whether access —do you have an opi ni on about the
i npact of the Court ordered strike access during the course
of the strike?
(Thereafter the objection of Respondent's counsel was
overruled.) M6 SGHREEBERG Q Do you have an opi ni on?

A Yes, | do.

Wiat is that?

O

A Vell, the Gourt ordered access, as far as we were concerned, as
far as the sheriff's office was concerned, worked very well. V¢
had no problens wth it at all.

Q Wth regard to the incident of rushing in the field and
violence, did it have any effect in your opinion?

A Yes, | believe it did.
Q Wat was that?

A | believe there was less rushing the field after the access was
gr ant ed.

Q And that was with the exception of this one June Ilth and the
Admral Packing situation?

A Yes, there was three incidents that | —June |lth was one, and

there was two incidents wth Admral where they rushed the field
after the access was granted. RT |V: 12
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vi ol ence associ ated wth the access-takers. For exanpl e, Scott
testified that he wtnessed the taking of strike access on about 100
occasi ons and he recal | ed one incident of violence during that tine,
when soneone threw an obj ect at one of the access takers. Respondent's
own | abor relations manager, Ed Soll, testified that he knew of no
I nstances of viol ence while URWTrepresentatives took access.

Respondent argues that it was justified in denying access on
account of isolated acts of violence which were apparently coomtted by
uni on adherents, but which were not related to the taking of access

itself. In his dissent in Bruce Church, Menber MCarthy argued

vigorously to the sane end. Because we did not have the opportunity to

reply to the dissent in Bruce Church, we take this opportunity to fully

deal wth the question of violence so earnestly argued by both
Respondent and our dissenting col | eague.

As a general natter, a blanket denial of access on the basis
of independent unl awful conduct appears to us to punish an entire group
in order to sanction the wllful msconduct of a fewof its nenbers.
Molence or forns of intimdation short of violence are either
I ndependent |y enj oi nabl e, or enjoinable as unfair |abor practices, (ode
of Avil Procedure section 527.3, Kaplan's Fruit and Produce (1980) 26
Gal . 3d 60, Labor (ode section 1160.4, and we feel it is nore

appropriate to deal wth such unl awful conduct directly rather than
indirectly by the sanctioning of conduct in itself.

Qur dissenting coll eague argues that this position fails

8 ALRB No. 7 1.



to take into account the "reality" that any contact between striker and
nonstriker is inherently coercive. o According to this argunent, the acts
of picket line violence relied upon to justify denying access sinply
exenpl ify the potential inherent in every communication between striker
and nonstriker. If such an argunent is correct, of course, proof that
viol ence actual |y occurred is not necessary to warrant our denyi ng
access. As a threshold matter, we do not believe it can be said as a
nmatter of fact that a particular formof communication is inherently
coercive wthout reference to either the content of the communication or
the circunstances in which it takes place. Mreover, as a matter of |aw
the statute itself wll not permt us to say it:

The expressing of any views, argunents, or opinions, or

the dissemnation thereof, whether in witten, printed,

graphic or visual formshall not constitute evidence of

an unfair labor practice ... if such expression contains

no threat of reprisal or force or promse of benefit.

Labor Code section 1155.

In arguing that communi cation between striker and non-striker
nust be coercive, the dissent has ignored the | esson of history. It was
not so long ago that picketing itself, now a recogni zed weapon of | abor,
was enj oi nabl e as necessarily violent or inherently coercive. It was not

until the courts freed

o Menber MCarthy states in his dissent that because strike access

requires a nonstriker to communi cate person-to-person wth an access-
taker, the nonstriker is especially likely to be coerced. He then lists
the tactics that "mght" be used to coerce. However, the record is
devoi d of any evidence that statenents or tactics of the ki nd suggested
by Menber McCarthy as "probabl y" coercive were in fact used agai nst the
nonstrikers during the access peri ods.
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t hensel ves of preconceptions that picketing could be viewed as a
| egi ti nat e weapon:

Nowhere [coul d] pi cketing be acconpani ed by viol ence; and where
viol ence soften[ed] into "intimdation", "threats" or
"coercion" the result [was] the sane because anal ysi s assung[ d]
the inevitability of violence, and judgnent upon conduct in
these cases... [rested] confidently upon the all egations of
affidavits. A"threat" nmay be a warning of violence, it nmay
also be awarning that one wll do a legally permssible act.
"Qoercion" may be physical conpulsion; It nay also inply the
exertion of economc pressure. "Persuasion” nay be insult and
nmenace; it nay al so be an appeal to free judgnent. A vocabul ary
so freighted wth anbiguity easily lends 1tself to a fictitious
i ssue, by confoundi ng assuned conduct with the real conduct
whose justifiability is in question. Lhwttingly a court may be
pronounci ng j udgnent upon the inplications of a |abel, instead
of weighing the elenents of an industrial conflict as it
transpired. These situations nmake a heavy denand upon

intell ectual detachment and require a sturdy hold upon reality.
Frankfurter and G een, The Labor Injunction (1930), p. 35.
(Enphasi s added.)

V¢ do not doubt that we have the power to deny access where an
at nosphere of coercion has resulted fromrepeated and aggravat ed
violent acts, but whether any formof communication has becone so
Identified wth noxious conduct as to have lost its protection as an
appeal to reason is a question that calls for the nost scrupul ous
judgnent rather than a sinple reflex which automatical |y equates
cont enpor aneous unl awful activity wth protected activity. In MIk
Wagon Drivers Lhion, etc, v. Meadowroor Dairies (1941) 312 US 287 [7
LRRM 310], the US Suprene Gourt upheld a trial court injunction

agai nst both viol ent and peaceful picketing where the striking workers
had coomtted over fifty acts of viol ence includi ng bonbi ngs, w ndow
snashi ng, beatings, shootings, and wecking of trucks. Even in this

context, the Gourt stated:

8 ALRB No. 7 9.



It nust never be forgotten, however, that the bill of Rghts
was the child of the Enlightennent. Back of the guarantee of
free speech lay faith in the power of an appeal to reason by
all the peaceful neans for gal ning access to the mnd. It was
inorder to avert force and expl osions due to restrictions
upon rational nodes of communi cation that the guarantee of
free speech was given a generous scope. But utterance in a
context of violence can |ose its significance as an aﬁpeal to
reason and becone part of an instrunent of force. Suc
utterance was not neant to be sheltered by the Gonstitution.

Sill it is of prine inportance that no constitutional
freedom least of all the guarantees of the B Il of Rghts,
be defeated by insubstantial findings of fact screening
reality. That is why this Gourt has the ultimate power to
search the records In the state courts where a cl ai mof
constitutionality is effectively made. And so the right of
free speech cannot be denied by drawing froma trivial rough
incident or a nonent of ani mal exuberance the concl usion t hat
oSthgg\é\i se peaceful picketing has the taint of force. 312 U

In review ng el ection objections involving viol ence, this Board
has applied standards simlar to the apparent standard of Meadownoor. Vé
have set aside el ections where acts of viol ence were so serious or

pervasi ve that an atnosphere of fear and coercion was created, rendering

free choi ce inpossi bl e. Phelan & Taylor (Jan. 29, 1976) 2 ALRB No. 22 (WPW

organi zer beaten by Teanster organizers in front of voters). V& have
uphel d el ecti ons where the viol ence, viewed obj ectively, could not have
affected free choi ce. Frudden Enterprises, Inc. (Aug. 21, 1981) 7 ALRB Nb.
22 and Joseph Qubser Go. (Cct. 9, 1981) 7 ALRB No. 33 (isol ated incidents

of field-rushing during pre-election strike.)
These el ecti on cases have wel | -equi pped this Board to determne
whet her vi ol ence has so tainted the atnosphere of a strike that appeal s to

reason are thereafter inpossible. Based on our

8 ALRB Nb. 7 10.



review of the record, the two incidents of field-rushing in this case are
not sufficient to preclude rational communication in the context of
subsequent stri ke access.

The dissent has al so argued that in the absence of N_LRA
precedent granting strike access, we nay not grant it. Yet, as we pointed

out in Bruce Church, the NLRB does permt strike access for the purpose

of picketing: an enployer's property rights nust yeild to the right of

striking workers to communi cate their message. Scott Hudgens (1977) 230

NLRB 414 [95 LRRM1351] So long as, in our view, access itself is not

i nherent|y coercive, we cannot see any reason to distingui sh between the
right to take access to communi cate wth custonmers and ot her nenbers of
the public and the right to conmuni cate w th enpl oyees thensel ves, whose
section 1152 rights we are bound to protect.

It is certainly true, as the dissent points out, that the
decision to refrain fromjoining a strike is "entitled to as nuch respect
and freedomfromcoercion as is the decision to participate in union
activities," (Enphasis added), but, even as formul ated by the dissent,
the critical question is whether such access is coercive. As noted above,
we know of no authority which holds that the nere opportunity to persuade
I S coer ci ve.

As we noted in Bruce Church, the concept of strike access is a

novel one; but the history of access under the NLRAis a history of just
such novelty. First arising in the context of the right of enpl oyees to
tal k anong t hensel ves, Republic Aviation Gorp. v. NLRB (1945) 324 U S

793 [16 LRRM620], a right of access cane to be recogni zed for

nonenpl oyees seeki ng to organi ze,

8 ALRB Nb. 7 11.



Babcock & Wlcox Go. V. NLRB (1956) 351 U S 105 [22 LRRM 1057], and

finally for strike purposes, Scott Hiudgens, supra, 230 NLRB 414. S nce

it isonly inthe |last decade that the NLRB has had to grapple with
guestions invol ving the scope of permssible access in support of
economc activity, the lack of precedent is not surprising. A though the
paucity of precedent nakes our task nore difficult, we nust deal wth
questions as they arise in light of principles already established and
the peculiarities of agricultural |abor relations.

S nce the WFWhere sought to communi cate the union's strike
nessage to nonstri ki ng enpl oyees, work site access was appropri ate.
Respondent argues that no viol ation was conmtted, even assumng the UFW
had a legitimate interest in taking strike access, because the Unhion
coul d have used newspaper and radi o advertisenents, public address
systens, hone visits, and distribution of infornation fromthe picket
line. VW have di scussed each of these neans of communication in our
decision in Bruce Church Inc., supra, 7 ALRB No. 20 at 26-27 and found

each to be ineffective in the typical agricultural setting. See al so,
Agricultural Labor Relations Board v. Superior Gourt (1976) 16 Cal . 3d

392, 415. As the character of the work force and physical setting in this

case are substantially simlar to those i n Bruce Church, we concl ude t hat

the UFWhad no effective alternative neans of communi cating wth
Respondent ' s nonstri ki ng enpl oyees.

Qur decision in Bruce Church, Inc., supra, 7 ALRB Nb. 20

reasons that strike access is generally necessary in agriculture because

pi cketing, the nost comrmon formof strike communication, is

8 ALRB Nb. 7 12.



i nef fecti ve. 7 The facts of this case support this reasoning.

Respondent' s fields are surrounded by private access roads. The pi cket
lines around the perineter of Respondent's Salinas fields were | ocated
on the public road and were approxi mately sixty feet fromthe
nonstrikers at the closest point. Attenpts to shout to the workers from
the picket line were frustrated by the constant noi se of the stitching
nachi nes and workers' radi os. Nonstriki ng enpl oyees crossed the pi cket
line in their personal cars or buses provided by Respondent for workers
staying in the labor canp. This prevented face-to-face contact between
pi ckets and nonstrikers as the nonstrikers entered and | eft Respondent's
property.

As nentioned above, UFWorgani zers tried to contact the
nonstrikers at the labor canp, but were deni ed access. S nce the Uhion
had no nanes or addresses for the repl acenent workers, hone visits or
calls to those who did not live in the | abor canp were inpossible. Sone

publ i ¢ announcenents regardi ng the strike were

z/V\‘E nake this general finding based on the typical open-field setting,
the potentially |arge areas invol ved, and the frequent use of buses to
carry workers to and fromthe work site. However, we recogni ze that not
all agricultural operations exhibit these characteristics and therefore
we w Il examne the effectiveness of picketing and ot her neans of
comuni cati on on a case-by-case basis e.g., Sunnyside Nurseries, Inc.,
supra, 6 ALRB Nbo. 52 (nursery setting, atypical of agriculture, allows
alternative neans of communication). As in 0. P. Mirphy Produce (.,
supra, 4 ALRB 106, we start wth the presunption that no alternative
neans of effective communi cation exists, subject to rebuttal by the
Respondent . V¢ woul d consi der rel evant any evi dence regardi ng the size
of the fields and work force, the location of the pickets inrelation to
the workers, the circunstances under whi ch workers cross the pi cket
line, the source of the nonstriking workers, the degree of turnover
anong repl acenent workers during the strike, and facts relating to
nonstri king workers' residences, literacy, and bilinguality. Vé wll
continue this ad hoc adjudi cation of strike access cases unti l
addi ti onal experience indicates whether a broad rule is appropri ate.
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put on |ocal radio stations by the UFW however, there is no indication
whet her any of the nonstrikers heard these nmessages. It is clear from
these facts that, during the period when neither an agreenent or a court
order was in effect, the UFWcoul d not communi cate effectively wth the
nonstrikers at the work site or anay fromthe work site. To the extent
that any communi cati on was achi eved by the presence of the picket |ine or
radi o announcenents, such communi cation was of the "one-way" variety,

criticized in Bruce Church as insufficient to all ow persuasive

conversati on between reasonabl e i ndi vi dual s.

In order to ensure an opportunity for the strike nessage to be
communi cated to all the workers, daily access is appropriate. Due to
turnover anong repl acenent enpl oyees, workers arrive at the
fields unanware of the facts and issues invol ved in the strike action

agai nst their enpl oyer.§/ Gonsequent |y, organi zers are often

required to conduct an infornational presentation which is,

fundarmental |y, not unlike the tasks perforned during a union's pre-
certification or election canpai gn. VW have determned that work site
access is necessary in order for the union's organi zati onal nessage to be
comuni cated, and we have simlarly found access to be necessary in the
strike situation where no effective alternative neans of communi cation
exi st. However, we have reduced the nunber of tines that access can be
taken in the strike setting fromthree (the al |l oned nunber of access

peri ods per day

§/The uncontroverted testi nony of UFWorgani zers Arturo Mendoza and
David Val l es indicates that nmany nonstrikers had never worked for
Respondent before the strike and were unaware of the issues involved in
the strike or contract negotiati ons.
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during an organi zational drive) to one access period per day. By
limting access in this manner, we provide a sufficient opportunity to
address repl acenent workers without unduly interfering wth the right of
repl acenent workers to refrain fromengaging in protected activity.
Athough it is the nonstriker's right to ignore the union's nessage, we

restate our position in Bruce Church, supra, 7 ALRB No. 20 at 29, that

"[e] npl oyee ignorance is not an enpl oyer's weapon to use; the entire
structure of our act and the rights guaranteed by it tell against such a
proposition. "

Based on the foregoing, we conclude that the interests of
stable agricultural |abor relations and free choice for Respondent's

agricultural enpl oyees are best served by the rule set out in our Bruce

Chur ch deci sion. Respondent here deni ed the UFWan opportunity to take

access to discuss the negotiations and to deliver its strike nessage.
The UWFW under the facts of this case, had no effective alternative
neans of communi cation wth the nonstrikers. V¢ therefore concl ude that
Respondent has interfered wth enpl oyee rights guaranteed under Labor
(ode section 1152 and thereby viol ated section 1153(a).
CROER

By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board hereby orders that the
Respondent G owers Exchange, Inc., its officers, agents,
successors, and assigns, shall:

1. GCease and desist from

(a) Denying reasonabl e access to Respondent's

premses, including | abor canps, to any UFWrepresentative or

15.
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ot her union agent for the purpose of communi cating wth non-
striking enpl oyees while there is a strike in progress at
Respondent ' s prem ses.

(b) Inany like or related manner interfering wth,
restrai ning and coercing enpl oyees in the exercise of their rights to
self-organi zation, to form join or assist |abor organi zations, to
bargai n col |l ectively through representatives of their own choosing, and
to engage in other concerted activities for the purpose of collective
bargai ning or other mutual aid or protection, or to refrain fromany and
all such activities.

2. Take the follow ng affirmati ve actions which are deened
necessary to effectuate the policies of the Act:

(a) During any period when there is a strike in

progress at Respondent's premises, permt access to its premses by UFW
representati ves or other union agents for the purpose of communi cating
w th nonstriking enpl oyees. Said access takers nmay enter the
Respondent' s property for a period not to exceed one hour during the
working day for the purpose of neeting and tal king w th enpl oyees duri ng
their lunch period, at such location or |ocations as the enpl oyees eat
their lunch, if there is an established | unch break, the access period
shal | enconpass such lunch break. If there is no established | unch
break, the access period shall enconpass the tine when enpl oyees are
actually taking their lunch break, whenever that occurs during the day.
Access shall be limted to one UFWrepresentative or union agent for
every fifteen workers on the property. Said access shall continue until

a voluntary agreenent on strike access is reached by the
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parties or until the union ceases to be the col | ective bargai ni ng
representati ve of Respondent's enpl oyees, whichever occurs first.

(b) During any period when there is a strike in
progress, permt access to its |abor canps by URWrepresentatives or
ot her union agents for the purpose of communi cating wth non-striking
enpl oyees.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(d) Post copies of the attached Notice, in al
appropriate | anguages, for 60 days in conspi cuous places on its
property, the period and place (s) of posting to be determned by the
Regional Drector, and exerci se due care to replace any copy or copies
of the Notice which nay be altered, defaced, covered, or renoved.

(e) Mail copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the
period fromMy 7, 1979, until August 31, 1979.

(f) Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property at tines and
pl aces to be determned by the Regional Drector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay

have concerning the

8 ALRB No. 7 17.



Notice or enpl oyees' rights under the Act. The Regional D rector shall
determne a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees in order to conpensate themfor tine |ost at
this readi ng and duri ng the question-and-answer peri od.

(g) Notify the Regional Drector inwiting, wthin 30
days after the issuance of this Oder, of the steps Respondent has taken
to conply therewth, and continue to report periodically thereafter, at
the Regional Orector's request, until full conpliance is achieved.

Cated: February 9, 1982

HERBERT A PERRY, Acting Chai rnman

JEROME R WALD E Menber

ALFRED H SONG  Menber

8 ALRB Nb. 7 18.



MEMBER MOCARTHY, di ssenti ng:
The najority's attenpt to shore up its Decision in Bruce
Church (Aug. 10, 1981) 7 AARB No. 20, is unavailing in ny opinion. The

Decision in this case nerely highlights the najority's inability to
fairly weigh the conpeting enpl oyee interests involved and then cone to
a concl usi on which affords the greatest degree of protection for

enpl oyee rights as a whole. Their inability to properly weigh the
conpeting interests stens fromtheir belief that communication of
"information,” rather than coercion, is the prinary purpose of strike
access.

M dissent in Suce Church nmakes it clear that additional

communi cation of information about strike issues nmakes little, if any,
difference to agricultural workers who have decided to cross the picket
line despite the great difficulties that they may incur by so doing.

The Charging Party knows this, and yet, as we have seen from Bruce

Church, it has made repeated and viol ent dermands for strike access.

This tells ne that strike access is bei ng sought for

8 ARB No. 7
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reasons beyond that of providing infornation.

The maj ority nakes the mstake of assumng that the objections
to granting strike access stemfromthe fear that such access w |
necessarily precipitate violence. Athough violence is not unlikely to
occur when spokesnen for the strike are brought into direct contact wth
nonstri king workers, ny real concern is the nonphysical forns of
coercion that can easily be applied to nonstriking workers as a neans of
naki ng them| eave their jobs. These workers are extrenel y susceptible to
coer ci on because they know they are regarded as bei ng di sl oyal by many
of their peers and because they have no organi zed backi ng, save per haps
for enpl oyer-provided transportation and a nodi cumof protection during
working hours. Wth the addition of the face-to-face contact that strike
access affords, the depersonalized pressures of the picket |ine suddenly
becone hi ghly personalized as the workers perceive that they are being
individually identified by the strike | eaders who are taking access.
This initself creates a new coercive effect.y Wthout any real source
of noral support and often fearing for the safety of their famlies and
property, the nonstriking workers experience a grow ng sense of
I sol ati on and vul nerabi |l ity whi ch nakes themeasy narks for coercive

tactics.

]JThe coercive effect wll be reinforced by the najority's failure to
limt the repetition of strike access. Srike access under the
ngjority's holding may be taken each and every day for the duration of
the strike. Even pre-election access is restricted as to the nunber of
tines it nay be taken during the year. It is worth noting that a
provision for that formof access was adopted by a duly enacted
regul ati on of the Board, whereas here the Board acts sinply by judicial
fiat despite the fact that there is nuch nore at stake here than the
property rights of the enpl oyer.

20.
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Such tactics mght include statenents which inply that the good-standi ng
clause wll be invoked against them that they wll be confronted at their
resi dences and public places by angry striking workers, and that, having
been identified, they are nowtargeted for various other reprisals.

In short, the nonstriking workers could easily cone to believe
that they had no choice but to yield to the will of the union, that
rather than risk humliation, ostracism property |oss, and perhaps
physical injury to thenselves or their famlies, they had best abandon
their jobs and endure not only the economc privation, but perhaps al so
a sacrifice of principles.

The majority does "not believe it can be said as a natter of fact
that a particular formof communication is inherently coercive w thout
reference to either the context of the communication or the circunstances

inwhichit takes place ...." | believe | have nade nore than adequat e
reference to the circunstances surroundi ng strike access which gives it
its inherently coercive nature. However, even if one assunes that coercion
is not inherent in forced daily confrontations between uni on
agents/strikers and nonstrikers at the work site, the probability that
such coercion woul d occur is so great that the additional avenue of

communi cation for the union is not warranted. | note in this connection
that the union's denands for strike access have been acconpani ed by
repeated and | arge-scal e acts of violence. This hardly | ends credence to
its claimthat strike access woul d be used for the purpose of

enl i ght eni ng,
[ETEEEErErrrr
FITEEErrrrrr
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rather than coercing, the nonstriking wor kers.gl

As | have pointed out in ny dissent in Bruce Church, the

accessibility of the farmmorker for purposes of receiving the strike
nessage is certainly no less, and is perhaps greater, than that of the
typical industria worker. The picket lines are usual ly al ways visible
and audi bl e to the nonstriking farnworker throughout the day, whereas in
the typical industrial setting, the worker is remnded of the strike
only upon entering and | eaving the confines of the plant. The record in
this and other cases shows that farnworkers often have radi os wth them
inthe fields and that the union regul arly uses broadcasts from Spani sh-
speaki ng stations to convey its nessage. Industrial workers, on the
other hand, are not generally reachabl e by radio while on the job. For

these and other reasons indicated in ny dissent in Bruce Church, | find

that there is no basis for the contention that strike access is needed
to conpensate for ineffective neans of communi cation wth agricultural
workers. BEven if it could be said that the union's strike nessage faces
sonmewhat greater obstacles in agriculture than it does in industry, that
I nconveni ence i s nore than outwei ghed by the coercive effects of strike
access.

The majority's entire opinion betrays a | ack of concern for

Z/Owe need only | ook to the residential picketing cases, such as
Marcel Jojola (Cct. 24, 1980) 6 ALRB Nb. 58, and Salinas Police
Departnent (Dec. 24, 1980), 6 ALRB No. 63, to get an idea of the type of
nessage that is communi cated to nonstriking workers by strike agents.
Rat her than picketing the hones of the nonstriking workers in a peaceful
and infornati onal nmanner, the picketers bonbarded the occupants wth
insults and threats to the safety of their person and property. The
targeted enpl oyees were thus coerced into | eaving their jobs.

8 ALRB NO 7 22.



the section 1152 rights of those who have al ready nade the decision not
to participate in the strike. Instead of view ng that decision as one
that is entitled to protection under section 1152, the najority focuses
al nost excl usively on what the union needs in order to make its economc
action nore effective. It is not the business of this Board to provide
the nmeans by which the enpl oyer or the union can inprove its chances of
success in an economc struggle. Srike access is an unprecedent ed
econom ¢ weapon which not only unfairly aids the union but al so, and nore
inportantly, jeopardizes and erodes the workers' right under section 1154
to be free fromcoercion in the exercise of their right to refrain from
union activity. Qn the other side of the scale, it adds very little to
the legitinmate infornational goals of the union. Finally, as neither the
NLRB nor the federal courts have ever granted a striking union access to
the work site for the purpose of persuading nonstrikers to | eave their
jobs and join the strike, and as section 1148 of the Act requires us to
fol l ow appl i cabl e NLRA prcedents, | believe our Act prohibits us from

3/

granting such access. =

As in Bruce Chruch, | would find that no violation of the Act

occurred when the Respondent in this case denied strike access to the
uni on.

Dated: February 9, 1982

JON P. MOCARTHY, Menber

§/(bntrary tothe ngjority's assertion, section 1155 affords no
protection for strike access because that provision goes only to the
content of the commnication, not the circunstances under which it is
nade. Freedomof expression under section 1155 does not nandate forced
confrontations between union representati ves and nonstri ki ng workers who
have expressed no desire or w sh for such contacts.
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NOTl CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regi onal
Gfice, the General (ounsel of the Agricultural Labor Rel ations Board

I ssued a conplaint that alleged that we had violated the law After a
heari ng at whi ch each side had an opportunity to present evidence, the
Board found that we did violate the law during the 1979 Salinas | ettuce
harvest by refusing to all ow UFWorgani zers and ot her uni on agents to
take access to our property during a strike in order to speak to
nonstri ki ng enpl oyees. The Board has told us to post and publish this
Notice. V@ wll do what the Board has ordered us to do. V& al so want to
tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and all
farmworkers these rights:

1. To organi ze your sel ves;

2. Toform join, or hel p unions;

3. Tovote in a secret ballot election to decide whether you want a
uni on to represent you; _ _

4. To bargain wth your enployer to obtain a contract covering your
wages and working conditions through a union chosen by a
najority of the enpl oyees and certified by the Board,;

5. To act together wth other workers to help or protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:
VE WLL NOI refuse to allow agents of your certified bargaining
representative to enter our property at reasonable tines during a

strike at our property so that they can talk to the enpl oyees who
are wor ki ng.

Dat ed: ROMNERS EXGHANGE, | NC

By:

Representati ve Title
|f you have any questions about your ri ﬁhts as farmworkers or this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. Che office is located at 112 Boronda Foad, Salinas, California
93907. The tel ephone nunber is (408) 443-3160.

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE

8 ALRB No. 7 24.



CASE SUMARY

G owers Exchange, Inc. (URWY 8 ALRB No. 7
Gase No. 79-CE175- SAL

ALO DEA S QN

The ALO concl uded that the enpl oyer violated Labor Gode section
1153 (a) by denyi ng organi zers or agents of the UFWaccess to the enpl oyer's
| abor canp or fields during a strike. Based on P.P. Mirphy Produce Co. (Dec.
27, 1980) 4 ALRB No. 106, the ALO held that the UFWhad a right to post -
certification access for the purpose of communicating wth enpl oyees regardi ng
col | ectCI i ve bargai ning, since no effective alternative neans of communi cation
exi st ed.

BOARD DEA S ON

Based on its decision in Bruce Church (Aug. 10 1981) 7 ALRB No. 20,
the Board hel d that strike access was appropriate not only for the bargai ni ng-
rel ated purposes discussed in P.P. Mirphy/ but for the purpose of
communi cating the union's strike nessage to the non-striking enpl oyees as
wel |. BExpanding on its Bruce Church decision, the Board stated that such
access was necessary, where no alternative channel s of communi cation exist, to
al l ow the exchange of information which is so critical to the free and
intelligent exercise of the choice tojoin or not join a strike. Relying on
the testinony of Sheriff Wilter Scott, the Board further stated that
communi cation in a control |l ed envi ronnent woul d reduce the frustration and the
tendency to viol ence associated wth farmlabor strikes. F nding nothing
i nherent|y coercive in communi cation between strikers and non-strikers, the
Board indi cated that acts of violence or intimdation would be prohibited and
sancti oned when they occurred by the Board s power to seek injunctive relief
and its subsequent review of strike related unfair |abor practice charges.

S nce the record of this case indicated no alternative nmeans of
communi cation, the Board hel d that strike access was necessary. The enpl oyer
was therefore ordered to allowthe URNstri ke access once a day for a period
not to exceed one hour during the enpl oyee's | unch break, wth one organi zer
al l oned for each fifteen enpl oyees in a crew

MEMBER MOCARTHY D SSENTI NG

Menber McCarthy, adhering to his dissent in Bruce Church, argued
that strike access causes the non-striking enpl oyee to experi ence an increased
sense of isolation and vulnerability. In this situation, the probability of
coercion occurring is so great that strike access is unwarranted. Further, the
dissent naintains that picket lines in agriculture are not so ineffective as
t he mai ority assunes and further nmaintains that an agricultural enpl oyee
general Iy knows full well the existence and inplications of the strike when he

or she chooses to cross the picket |ine.

* * *

This Case Sutmary is furnished for infornation only and is not an
official statenent of the case, or of the ALRB.

* * *
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STATE - CALIFGRN A
BEFCRE THE
AR GLTURAL LABCR RELATI ONS BOARD,

GRONERS EXCHANCGE, | NC
Respondent
and Gase No. 79-CE175- SAL

WN TED FARM WIRKERS GF AMER CA
AH-a O

e ' N N N N N N N

Charging Party

APPEARANCES :

Frances Schrei berg, Esquire,
for the General Counsel

Véyne A Hersh, Esquire, of
Dressier, Soll, Hersh & Quesenberry,
for the Respondent

Ned Dunphy, for the Charging Party

BEFCORE Matthew Gol dberg, Administrative Law Gfi cer

DEQA S ON GF THE
ADM N STRATI VE LAWCFH CER

STATEMENT G- THE CASE

A charge filed by the Wnhited Fe_;L;mV\brkers of Awerica, AFL-AO
(hereafter the "Uhion") on June 25, 1979,= and served that date on G owers
Exchange, Inc. (hereafter the" "Respondent”); all eged a violation of SHb3(a)
of the Act, based on the denial of! access by Respondent to agents of the
Lhion. Oh July 10, 1979, the General (ounsel of the Agricul tural Labor
Rel ations Board issued a conpl aint grounded on this charge. The conpl ai nt
and, notice of hearing were duly served on Respondent, which filed an answer
essentially denyi ng the coomission of the unfair |abor

yAlI dates refer to 1979 unl ess ot herw se not ed.
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practice all eged,

A hearing was hel d before ne commenci ng Sept enber 11,
1979. Al parties appeared through their respective representatives, and were
afforded full opportunity to examne and cross-examne w tnesses, introduce
evi dence, and submt oral argunents and briefs.

Based upon the entire record in the case, including ny
observations of the deneanor of wtnesses as they testified, and
having read the briefs submtted after the close of the hearing,
| nmake the fol |l ow ng:

H NO NS G- FACT

A Jurisdiction

1. The Respondent is and was, at all times nmaterial, an
agricultural enployer wthin the neaning of 81140.4 (c) of the Act.
2. The Lhion is and was, at all tines naterial, a | abor
organization wthin the neaning of §1140.4(f) of the Act.?

B.  The Whfair Labor Practice Al eged

In March, 1977, the Union was certified as the coll ective

bar gai ni ng representative of the Respondent's agri cul tural

enpl oyees. The parties concl uded a col | ective bargai ni ng agreenent whi ch was
effective fromFebruary 21, 1978, to January 15, 1979. A though bargai ni ng
between the parties ensued followng this date, and negotiations conti nued
through the date of the hearing, the Lhion commenced a strike on January 29,
whi ch | i ke-w se has proceeded unabat ed.

In early May, Respondent resured its agricul tural operations
inthe Salinas area.¥ The Uhion naintained picket lines at | the Respondent's

field site's there and at its |abor canp on Airport Boul evard in Salinas.
Wtnesses for the General CGounsel testified that on
several occasions in My, follow ng the conmencenent of harvesting
operations, Lhion representatives were deni ed access during the | unch break
at various work sites, and at the Gonpany | abor canp. Previously in 1979,
during the harvest season in B ythe, the Respondent and the Uhion entered
Into an agreenent whereby the Uhion woul d be permtted access at such tines
and in such nunbers as

2/Feles,pondent admtted the jurisdictional facts in its answer,

g’/Fiespondent al so perforns agricultural operations in the |Inperial
Vall ey, and the Huron and Bl ythe areas in California.
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that al | oned by4} he Agricultural Labor Relations Board access regul ation
(Regs. 820900).- UWhion representatives, apparently acting under the
assunption that the B ythe agreenent woul d continue in effect in Salinas,
attenpted to take access in that region. However, sheriff's deputies at the
fields,? and securi ty guards at the [ abor canp, woul d not allow Uhi on
representati ves to enter the respective properties.

Specifically, Whion volunteer David Valles testified that on or
about May 7, during the lunch break, he requested a sheriff's deputy to
permt himto enter a field near Geenfield where Respondent was conducti ng
operations. The deputy, Janes GQonin, testified that he rel ayed the reguest
to a Gonpany forenan whomhe felt was in charge. The forenan then conduct ed
a poll anong the workers in the field to ascertain if they w shed the Uhion
representatives to cone in and talk to them and subsequently reported to
the deputy that the peopl e had voted not to let the Lhion enter. As a
conSﬁ_quegce, the deputy woul d not al | ow access by the Uhion representative
on this date.

Several days thereafter, Valles tried to gain access to
the Gonpany | abor canp at 6:00 a.m, but was prevented from doi ng
so by an unidentified security guard stationed at the canp. Lee Arnhol d,
general supervisor for the Achates Security Gonpany whi ch had been retai ned
by the Respondent on the dates in question, testified that he was instructed
by Ed Soll, Respondent's | abor relations manager, not to all ow Uhion
representati ves to enter the | abor canp.

A though Valles could not recall the exact nunber of tines he was
deni ed access to fields and to the | abor canp, he stated that denials
occurred on nore than one occasion in My.

At this juncture, on May 15, the Lhion filed a charge in case no 79
CGase No. 79- CE 105- SAL concerni ng the access denials. Based on this charge, a
conpl aint was issued by the General Gounsel on June 1. Oh June 4, the parties
entered into an informal settlenent agreenent as a result of which the Uhion
wthdrewthe charge it had filed on My 15.

_ Uhder the terns of that settlenent, the Respondent agreed to allow
Lhi on representatives to have access to its property for a one-hour period
before and after work in places where

il/I n By the, initial attenpts at access were rebuffed. Harvesting
took place in that |ocal e during March. A charge involving an al | eged deni al
of access by Respondent occurring on March 27 was filed by the Union, The
above- not ed agreenent was presunably pronpted by the wthdrawal of this
charge, and the matter was not |itigated.

5/ Sheriff's deputies were assigned to various fields at the
request of Salinas growers, in an ostensible attenpt to deter viol ence. They
al gobwark e called upon to escort Conpany buses fromno | abor canps to fields
and back.
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wor kers congregate, including buses and | abor canps; and for a one-hour
period at the work site during the |unch break. The nunbers of access takers
were equivalent to those al |l oned under ALRB organi zer access regulations. In
addition, the Uhion agreed to furnish a list of individual s who woul d

actual |y be taking access. Such persons were to wear badges identifying
thensel ves, as wel | as present proper identification, upon request, to
Respondent, |aw enforcenent officials, ALRB personnel, or their agents.
Sgnificantly, the agreenent contained a clause which stated: "The right of
access shal |l not include conduct disruptive of the enpl oyer's property or
agricultural operations, including injury to crops or nachi nery or
interference wth the process of boardi ng buses. Speech by itself shall not
be considered disruptive conduct.” (Enphasis supplied.)

Pursuant to that agreenent, the Lhion availed itself of
access to Respondent's properties or those under Respondent’'s control up
until June 20. At that tine, Hal Mller, Respondent’'s . owner, wote the
Agricultural Labor Relations Board Salinas Regional Orector that the
Gonpany was _yevoki ng the Lhion's access privil eges. The reason for the
revocation,=- spelled out in Holler's letter and in his testinony at the
hearing, was that the Lhion on June 19 circulated a | eafl et which, in his
opi ni on, exacer b%t ed racial tensions between Respondent's Filipino and
Mexi can wor kers. —

The leaflet itself, attached hereto as Exhibit "A"™ and its
Engl ish translation (Exhibit "B'), describes an incident at a Sun Harvest
| abor canp, where a "R lipino" shot at a group of Mexicans, The |eafl et
exhorts workers to insure that the GConpany provi de adequate security for its
enpl oyees.

I nci dent's i nvol ving vi ol ence had previously occurred at

Respondent ' s operations in Salinas during the 1979 season. Oh May 23, at a

field near San Juan Bautista, Uhion picketers smashed w ndows of several cars
and of the Conpany bus. On June 11, |arge nunbers of picketers rushed a field,
throw ng rocks and smashi ng w ndows, A worker who was in the field at the
tine, Jose Ros, poignantly testified that he was chased down by a nunber of
pi cketers, beaten to the point of unconsci ousness and hospitalized for a
period of several weeks. However, it should be enphasized that picketers, not
access takers, were responsible for these acts which did not occur during
access tines.

Not w t hst andi ng t hese i nci dents, the Respondent did not

§/Ed Soll alsoreferred to a statement, as a reason for revoki ng

access, allegedly nade by a hion vol unteer, Jesus Canmacho, concer ni ng
the killing of a Mexi can worker at Mann Packi ng.

1 Respondent enpl oyed one ground crew conposed primarily
of Filipino workers. The renmai nder of its enployee conpl enent
were workers of Mexican descent.

-4 -
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utilize themas its rationale for unilaterally abrogating the access
agreenent. = As previously noted, access was revoked as a result of the
Respondent's interpretation of the Union-circul ated | eafl et of June 19.

A new charge was filed on June 25 §79- (- 175-SAL, or the. instant one
her ei n? which again alleged a violation of the Act based on the Respondent's
refusal to allow access fromMy 7 forward. The instant conplaint al so sets
f(ﬁrthdthat the alleged violations to be litigated in this case stemmed from
that date.

| find that the leaflet in question, at least on its face, was not
racially inflammatory. Admttedly, it does seemto enphasize that a Flipino
shot the Mexicans who were injured, and that reference to the ethnic
background of the perpetrator mght well have been omtted. However, w thout
nore evidence to the effect that tensions between the two groups were extant,
or that he leaflet resulted in fonenting sane, it is inpossible to attach.

Nevert hel ess, the foregoi ng begs the question of whether the
Respondent could lawfully justify its revocation of access privileges as a
result of aleaflet circulated by the Uhion, The infornal settlenent
agreenent, as noted above, clearly stated that "speech by itself" was not to
be considered disruptive. The leaflet is clearly enconpassed wthin the term
"speech."9/ | find that the Respondent’'s actions in denyi ng access from June
20 was violative of the settlenent agreenent.—

Respondent' s agents, Stoll and Holier, openly admtted that
access was denied to Lhion representatives fromJune 20 to July 19. Jesus
Camacho, an irrigator who ai ded Lhi on access efforts during the course of
the strike. stated that he had. in fact. been deni ed access to a field beina
Respondent's interpretation to it.

§/The May 23 incident obviously predated the informal settl enment
agreenent of June 4.

Y Thi s Board has held that insofar as the organi zer
access rule is concerned, no distinction is to be drawn between oral
comuni cation and the distribution of literature: both further "the goal of
effectively informng agricul tural enpl oyees about the issues inpacting on
the question of unionization." Tex-Cal Land Managenent, 3 ALRB No. 14 ?_1977),
aff'd, 24 cal.3d 335 (1979). By anal ogy, once the union has been certified,
it nmay resort to either direct oral communication or literature to
"effectively informagricul tural enpl oyees” concerni ng uni on busi ness.

¥ The procedural posture of this case night have been | ess
conplicated if the prior charge, 79-CE 105-SAL, due to the violation
of the settlenent terns, had been reinstated, rather than utilizing
yet another charge as the basis for the instant case

- 5-
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revocation of access privil eges.

O July 19, Judge Rchard M S lver of the Monterey Gounty Superi or
Gourt issued a prelimnary injunction pursuant to a stipulation by the
parties, which in essence ordered that the Lhion be permtted access to
Respondent ' s fields, |abor canps and buses for the purposes of neeti nﬂ and
talking wth workers, at tines and i n nunbers rou?h y equival ent to those
contained in the infornal agreenent; that |ists of access takers and their
proper identification be furnished; that the Uhion and the Respondent
refrain fromcoercive and violent acts; and that the Lhion limt the
nunber of pickets placed at Respondent's facility and not bl ock ingress or

egress fromsuch sites.™

General Gounsel's wtnesses testified that when access was taken
at Gower's Exchange, ULhion representatives discussed wth workers the
reasons for the Lhion's strike; attenpted to persuade workers to join the
strike; explained the current status the relative positions of the arties,
and the Lhion's ains in negotiations then in progress; rel ated wage rates

and other nmatters agreed upon in negotiations wth other growers, and inquired

as to existing working coggiti ons, particul arly whether any changes had
been nmade regarding them= Jose Ros, on the other hand, stated that
when he reported to work at the shoE in order to board the bus which
transported workers to the fields the "Chavi stas" would "insult us," and
woul d not, at such tines, discuss negotiations, which he woul d | earn about
by listening to radi o broadcasts,

Wil e Valles could not recall whether a public address system had
been used in Salinas to speak to Respondent’'s enpl oyees in the fields who
did not participate in the strike, he did state that this nethod of
communi cation was used in Blythe at Respondent's fields and at those of
other growers in the Salinas Valley, Valles discounted the efficacy of
such net hods, however, since the distance of crews fromthe anplification
equi pnent and the noi se of field nmachinery and workers' radi os rendered
the P. A systemvirtually inpossible to hear.

Arturo Mendoza stated that Union negotiati on denands were
publ i shed in a Mexi cali Spani sh-1 anguage newspaper. However,

EJParentheticaI ly.: the injunction al so prohibits the
Lhion fromdistributing literature or maki ng oral renarks which
areracially prejudicial .

12 The subj ect matter of access di scussions was provided through the
testinony of General (ounsel's wtnesses Arturo Mendoza, a Uhion staff
nenber, David Valles, and Jesus Canacho, Al though their testinony was
admttedly self-serving, it was essentially uncontroverted. R os'
statenents noted above do not necessarily contradi ct assertions by
General ounsel w tnesses regarding natters covered i n conversations
bet ween enpl oyees and access t akers.
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no evi dence was presented concerning simlar nethods utilized to di ssemnate
such information in the Salinas area. As noted above, radi o broadcasts were
enpl oyed to a degree to publicize the Unhion' s position.

Perhaps the nost telling testinony regarding the effect
of access under strike circunstances was that preferred by Gaptain Vél ter
Scott. Captain Scott, a 25-year veteran of the Monterey Gounty Sheriff's
Departnent, has had extensive experience wth agricultural strikes, being in
charge of county | aw enforcenent in the context of these strikes since 1970.
Inthe early part of 1979, Captain Scott net wth | aw enforcenent officers
fromseveral CGalifornia counties to nonitor strike activities inthe |l H
Centro area and presurmably to | earn fromthose experiences. A so in 1979,
during the course of the |abor disputes in Monterey Gounty, |aw enforcenent
officers cane to the county to receive training in regard to strike
situations under the aegis of the Mnterey Gounty Sheriff's Departnent.

In Gaptain Scott's opi nion, when access was ordered by
the court, violence, in particular the rushing of fields by strikers, was
mni mzed. Thus, access, in his words, "worked very well. V& had no probl ens
wthit at all." On cross-examnation, Scott stated, however, that
restrictions placed on the nunber of pickets, restraints as per the court
order on coercive and viol ent conduct, and identification procedures for
access takers also contributed to a certain extent to the success vis-a-vis
limting viol ence of the court-ordered access program each of these
procedures was inextricably interwoven in producing the desired effect of
m ni m zi ng physi cal confrontations when access was taken. It shoul d al so be
pointed out that sheriff's deputies escorted the access takers in and out of
the fields. This arrangenent was mutual |y agreed upon by the Uhion and the

growers to prevent the potential outbreak of violence.
ANALYS S AND QONCLUSI ONS OF LAW

A The Lhion's Rght To Access

In Q P. Mirphy Produce .. Inc. , 4 AARB to. 106, p.
(1978), the Board " address | ed] the issue of post-certification --
access . . . insofar as it relates to a certified | abor organi zati on engaged
inor attenpting to engage in col |l ective bargai ning negotiations wth an
enpl oyer," and found that the need for such access exi sted, and was based on
the right and duty of the exclusive representative to bargain collectively on
behal f of all the enployees it represents.[1d. P. 3.] The instant case con-
tains a factual aspect not present in the Mirphy situation, towt, that the
Lhi on, while engaging in collective bargaining wth the Enpl oyer, has al so
resorted to a strike to exert economc pressure on that Enpl oyer, However, |
find that the anal ysis contained in the Mirphy decision applies wth equal
force to this case, and that the rights and duties of the Uhion to bargain
collectively on behal f of all enpl oyees renai n undi mni shed, despite the
strike. As a consequence, the Uhion herein, duly
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certified to represent Respondent ' s enpl oyees, and actively engaged
in negotiations wth Respondent, nust have the right of access to
workers to effectively fulfill its obligations as a representati ve.

As the certified union is the agent and re-
presentative of all the enpl oyees in the
bargaining unit, it is essential that it
have access to, and communi cate wth the
unit enpl oyees during the course of contract
negotiations, in order to determne their

w shes wth respect to contract terns and
proposal s, to obtain current information
about their working conditions and to keen
t hem advi sed of progress and devel opnents in
the negotiations. [Id./ PP. 3-4.]

General Qounsel ''s witnesses testified that when access

was taken by Lhion representatives those representatives inquired as to
wor ki ng condi tions, advised workers "of progress and devel opnents in the
negotiations,” and al so received sone i nput fromnon-striking enpl oyees
concerning particular contract proposals. Snce the Uhionis the certified
representative of ail the agricultural enpl oyees of Respondent, it fol | ows
a fortiori that it is the representative of those workers who have"
declined to honor its picket line, as well as those who participate in the
strike. See Seveld Wol esal e, 218 NLRB No. 206, at p. 1350(1975)? of.
Vel | ace Gorporation v. NL. RB., 323 US 248 (1944). The Lhion's duty to
represent non-striking enpl oyees, as the evi dence denonstrated, was
facilitated by access to, and communi cati on w th, those enpl oyees. As noted
in the Mirphy decision, this duty, "which extends to the negotiation of
contracts, cannot be discharged unless the union is able to comuni cate
wth the enpl oyees it represents.” Id., p. 4, citing Prudential ,Qp
| nsurance Conpany of Awericay. NL RB , 412 F2d 77, 71 LP.RI1 = (CA 2
1969J, cert, den., 369 US 9 28 (1969). The fact that the Union al so
utilized the taki _nP_ of access to attenpt to convince enpl oyees to join the
strike does not mlitate against a finding that the Uhion was inparting to
enpl oyees and recei ving fromtheminfornati on concerning the negotiations
pursuant to its role as their representative.

In further support for its position concerning post certification
access, in the Mirphy case, this Board cited National Labor Rel ati ons Board
precedent to the effect that where no alternative neans of comuni cation
w th enpl oyees existed, collective bargai ning representatives are entitled
to access to an enployer's premses. It then stated that a presunption arose
inthe context of agricultural labor that such alternatives did not exist.
See al so Tex-CGal Land Managenent, 3 ALRB No. 14 (1977), aff'd, 24 Cal.3d 335
(1979); AL.RB. v. Superior Court, 16 Cal.3d 392 at pp. 414-415 (1975).
This presunption remai ned unrebutted in the instant situation, contrary to
one of Respondent's contentions raised inits brief. Public address systens
enpl oyed at the fields proved ineffective, as they

- 8-
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conpet ed w th nmachi nery noi se and radi os, and could only be pl aced around
the edges of fields, often at sone distance fromthe workers to whomt hey
were directed. Newspaper advertisenents concerning the Union's denands,

iven the wel | -recogni zed high rate 5 [I of illiteracy anmong farmworkers
see AL RB v. Superior Court, 16 Gal.3d 392, 414-415, 128 CGal. Rotr. 183,
546 P.2d 657 (1976)], |ikew se woul d not conpl etely provide a satisfactor

"alternative channel." Both of these nethods, and radi o broadcasts as V\e?/l,
do not allowthe Whion to garner any information fromenpl oyees, as the
Lhion, in utilizing these techniques, speaks to enpl oyees, rather than wth
them Coviously, in neeting its obligation to represent enpl oyees the Lhi on
nust receive infornation fromthem As the Board recogni zed i n Mirphy, Uhi on
access i s necessary to achieve that end. The strike herein does not alter

t hese consi derati ons.

Respondent seeks to distinguish 0. P. Mirphy, supra, fromthe
instant situation. It points to language in that decision to the effect
that the issue of post-certification access is to be adj udicated on a
case-by-case basis, and that no general rule concerning that access was
enunci ated by the Board. The Mirphy case clearly states that the Board
"wll evaluate the extent of the need for such access on a case-by-case
approach”; that an enpl oyer "may not deny post-certification access at
reasonabl e tines and places"; and that a "certified bargai ni ng
representative is entitled to take post-certification access at reasonabl e
tines and pl aces for any purpose relevant to its duty to bargain
col l ectively as the exclusive representative of the enpl oyees

inthe unit" (1d., p. 8 enphasis supplied). This is construed to nean
that while access by the bargai ning representative is presunptively valid
and entitled to ALRA sanction, the manner and neans by whi ch such access
is effectuated may be examned to deternmine whet her the access privil ege
has been abused, therefore giving rise to appropriate limtations
consonant wth the policies of the Act.=— It is doubtful whether such
access, under Mirphy, mght be elimnated in toto.

Respondent clains that the Uhion nade no attenpts to
negotiate the access issue wth it, as per the Board s recommendation in
Mirphy (1d., p. 10). This positionis clearly belied by the facts or this
case. Agreenents concerni ng access between the parties were reached,
after negotiations, in no less than tw separate instances: in early 1979
regardi ng Respondent’'s Bl ythe operations, and followng the initial filing
of unfair |abor practice charges after access was denied in the Salinas
area. It was only after Respondent unilaterally abrogated the infernal
settlenent agreenent all ow ng access in Salinas that the instant
case arose.

Respondent further contends that the ruling in Mirphy,
supra, was limted to conduct which was not disruptive of an

15/ . .
— Eg., where access |leads to restraint or coercion by
union agents in violation of §1154(a), or where access disrupts
nornal work operati ons.

- 9-
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enpl oyer's operations. It argues that the strike and the efforts

by Uhi on agents to persuade working enpl oyees to join in the strike were in
fact disruptive. Wiile not discounting the fact that a strike mght naturally
be deened "disruptive" as it per force seeks a cessation of an enpl oyer's
operations through the wthhol ding of |abor by enpl oyees, it does not
necessarily followthat access by Uhion agents, pursuant to their duties on
behal f of the exclusive bargaining representative, would in all circunstances
be disruptive. Access under the two agreenents herein, as well as that ordered
by the Mnterey Gounty Superior Court, was taken while enpl oyees were not
actual ly working, i.e., before and or after work, or during the | unch break.
No evidence was ore sented that this access in any way interfered with
Respondent's regul ar operati ons.

Respondent ' s ot her argunents in support of its position are
simlarly unavailing. Inits brief, Respondent contends that to permt access
i n these circunstances woul d be inconsistent wth the 81152 rights of its
enpl oyees to refrain fromparticipation in concerted activities. Respondent
repeat edl y enphasi zes that the purpose for taking access was to convi nce non-
striking enpl oyees to join the strike, and ignores the evidence supporting
the finding that Uhion representatives di scussed negoti ations and
I nvestigated working conditions at tines when access was taken.— Respondent
presunes that the picket line herein was in and of it self coercive and that
al |l ow ng access by Lhion representatives "woul d be nothing nore than an
extension of [that] coercion.” It shoul d not be subject to di scussion
al though a picket Iine mght be deened "coercive" in sone sense, picketing
activity to publish the "facts of a | abor dispute nust be regarded as wthin
that area of free discussion that is guaranteed by the [federal]
GQonstitution.” Thornhill v. A abama, supra. Apart fromcertain distinct
regrettabl e incidents, the picketing here was, in the nain, peaceful.
Furthernore, contrary to Respondent’'s stance, it 1Qii has been denonstrated
that viol ence (and hence coercion) was mnimzed, rather than aggravated, by
the taking of access by Lhion representatives. =

Respondent argues that permtting access by Uhion

EJl\ti\ithst anding these findings, attenpts to encourage strike
participation, as long as they are acconplished by peaceful neans, are clearly
protected by the federal constitution. See Thornhill v. Aabama, 310 US
88 (1940); and Carlson' v» GCaifornia, 310 US 106 J1940),

£5/The case cited by Respondent in support of its argunent to the effect
that Uhion" access was an extension of the coercion inherent in the picket
line, Dstrict 65. Retail, Wolesal e and Departnent Sore Uhion, 157 NLRB 6l 5,
enf'd, 375 F.2d 745 (CA 2, 1967), is "clearly inapposite. There, organi zers
entered the enpl oyer's premses en nasse, created a naj or commotion, and
hal t ed producti on. No such show ng has been nade here.

- 10 -
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agents under the circunstance* here would violate its "right to privacy,"
under Article 1, 81 of the Sate Gonstitution, and that of its repl acenent
workers, and that there has been no dem)nstrahison of a "conpelling state
interest” which mght override such concerns.=—= As noted by the Galifornia
Suprene Gourt in AL RB, v. Superior Gourt, 16 C 3d 392, 409 (1976), when
it ruled upon the . ,.. constitutionality of the Board* s organi zer access
regul ation, a rule granting access to union personnel is not a "deprivation
of 'fundanental personal liberties' but alimted economc regul ation of
the use of real property inposed for the public welfare 17/ A though t hat
case anal yzed the Board' s admnistrative rul e regardi ng access in the face
of the contention that the regulation anounted to an unconstitutional
deprivation of a property right wthout just conpensation, violative of the
FHfth and Fourteenth Amendnents, nuch of its reasoning is applicable to
the instant | situation. 18/

The governnental policy in favor of collec-
tive bargaining as the ... preanble to the
ALRA nakes clear, is designed to benefit the
public as a whole. It shoul d scarcely be
necessary, as we enter the last quarter of
the 20th century, to reaffirmthe principle
that all private property is held subject to
the power of the governnent to regulate its
use for the public welfare. . . [T]he
rights preserved to the individual by these
constitutional provisions are held in subor-
dination to the rights of society ...

[TIhe interest of society justifies ...
restraints upon the use to whi ch propert

may be devoted. ... Wiere the interest o
the individual conflicts wth the interest

l—6/It i s exceedi ngly dubi ous that Respondent woul d have the proper
standing to invoke the privacy rights of its enpl oyees as a defense. See,
general |y, Excel sior Unhderwear,Inc., 156 NLRB 1236 (1966); Anerican Foods,
Inc., 4 ALRB No. 29
) 1978) .

S anot her case concerning the right of a union to peacefully picket on

private property and publicize the facts of a current |abor dispute, the
Galifornia Suprene Gourt noted that the interest of a | andowner in preventing
such conduct was but a"thin" and "techni cal” one. Sears Roebuck and Conpany
v. San Dego Dstrict Gouncil of Garpenters (1979), 25 Cal.3d 317 (1979).

nghe fact that the Board nay seek to enforce a union’s right to post-
certification access by pronmul gation of a decisional rule, as opposed to an
admni strative regul ati on, does not nake such a rule any | ess consonant wth
the requirenents of due process. The choi ce between proceedi ng by general
rule or by ad ho adjudication "lies prinarily in the inforned discretion of
the admnistrative agency." 1d., p. 413, citing Corm ssioner v. Cheney
Gorporation, 332 U S 19T, 203 (1947).

-11-




© N oo o b~ w N P

N N N N N NN NN R PR B B B B B B B
W N O O M W N P O © 0 N O 00 M W N B O

of society, even individual interest is subordinated to
the general welfare, .... [1d., p.403.]

It is clear therefore that the CGalifornia Suprene Gourt did in
fact find that a conpelling state interest existed in the promul gati on of
rules enhancing the rights of agricultural enpl oyees vis-a-vis collective
bargai ning. The court, quoting wth it approval |anguage from Republic
AviationGorp. v. NL. RB, 329 US 793, 802, fn. 8 (1945), stated
that "[i] nconveni ence, or even sone dislocation of property rights, may be
necessary in order to safegurard the right of collective bargai ning.

The [National Labor Relations] Board has frequently applied this

rinci ple in decisions involving varying sets of circunstances, where it

as o held that an enployer's right to control his property does not permt
himto deny access to his property to persons whose presence i s necessary

there to enabl e the enpl oyees to effectively exercise their right to self-
organi zation and col | ective bargaining." Id., p. 405.

_ Lastly, Respondent, nore or less reiterating the above argunent,
submts that "'strike-tine access' constitutes an arbitrary, capricious and
unreasonabl e i nfringenent, [violative of state and federal due process
guarantees], of Respondent's constitutional right to live and work its own
agricultural lands as it sees fit wthout the unreasonabl e and di sruptive
intrusions of union representatives seeking to cease production operations
and force Respondent's enpl oyees to | eave work to join the union's strike."
This, contention flies in the face of the basic fact the. as a result of
collective bargaining and the Lhion's representati on, Respondent nay no
longer "live and work its own . . . lands as it [solely] sees fit," but nust
consul t and hopeful | y reach agreenent with the Uhion on natters affecting
its enpl oyees' wages, hours and terns and conditions of enploynent. It is
al so based on the premse, not supported by the evidence, that strike access
was disruptive herein and that its sol e purpose was to encourage enpl oyees
tojointhe Lhion's strike. Furthernore, as the Galifornia Suprene Court
noted in the access regul ati on case, the requi renents of due process are
satisfied if arule or regulation "has a reasonabl e rel ati onship to a proper
public purpose and is neither arbitrary nor discrimnatory.” Id., p. 410. As
noted ' above, permtting access to the Whion enhances its effectiveness as
col l ective bargai ning representative, and as such, assists enpl oyees in
realizing their right to self-organi zati on as per 81152 of the Act,
recogni zed as a "proper public Epr pose." Limtations placed on the tine,
pl ace, purpose and nanner of taking access woul d cure any defects regarding
the arbitrariness or discrimnatory nature of this access. Id. Such
limtations woul d perforce be an inherent part of any renedy whi ch woul d
ari seffrgm an access denial. Therefore, due process considerati ons woul d be
sati sfi ed.

B The 81153(e) viol ation

Havi ng determned that the Whion, even though engaged
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a post-certification strike, is entitled to access to Respondent's
properties for the purpose of communicating wth enpl oyees, the issue
renains as to whether the denial of such access constitutes "restraint,
coercion, or interference"” wthin the nmeani ng of 81153(a) of the Act. In p.
P. Murphy, supra, p. 8, the Board stated that "where an enpl oyer does not
allowthe certified bar-gai ning representative reasonabl e post-certification
access to the unit enpl oyees at the work site, henceforth such conduct w |
be consi dered as evidence of a refusal to bargain in good faith."

(BEwhasis supplied,) By inplication, the Board appeared to be follow ng the
line of NLRB cases which associates a denial of | access to a bargai ni ng
agent, after a request for sane, wth the | violation of an enpl oyer's duty
to provide to that representative infornation rel evant and necessary to

col | ective bargaining, giving rise to a violation of 88(a)(5) of the
National Labor Relations Act. See, generally, Fafnir Bearing v, NL. RB,
362 F,2d o0 716 (C A 2, 1966); Vdyeross Sportswears Inc. v. NL.R.B, 69
LRRVI4 2718 (C A 5, 1968); General Hectric Gonpany v. NL.RB, 414 F 2d
918 (CA 4, 1969); NL.RB v. Mtlox Manufacturi ng GConpany, 83 LRRM 2331
(CA 9, 1972); Borg-Vérner Gorp., 198 NLRB No. 93, 80 LRRM 1790 (1972) ;
WIlson Athletic Gods nanufacturing G., Inc., 169 NLRB 621 (1963); Wnn-
Oxie Sores, Inc., 224 NLRB No. 190, 92 LRRM 1625 (1976).

As reflected by the evidence herein, the obtaining of infornation
regardi ng Respondent’' s work operations was but one of a series of purposes
for which access was sought. Additional |y, access takers discussed the strike
and apprised workers of the status of negotiations.

In the Tex-Cal case, supra, the Board held that "the protected rights of
agricul tural enpl oyees under Section 1152 of our Act and the Regul ati ons
includes the right to receive information regardi ng the advant ages and
di sadvantages of unionization." Qute clearly, the "advantages and
di sadvant ages of uni oni zati on" becone nowhere nore nani fest than when they
are put into practice via the process of collective bargaining. Prior to
certification, these factors are on a nore-or-less theoretical, or
hypot heti cal 201 |evel; after a union has been sel ected as bargai ni ngg1
representative, the goals of self-orPani zation are translated into the
practicalities of hammering out a collective bargai ni ng agreenent,
and the representation of enpl o%e_es prior to and fol | ow ng the reachi ng of
that agreenent, when and if such is achi eved. GCommuni cation wth enpl oyees
followng certification, given these considerations, becones critical.

Section 1152 of the Act guarantees to enpl oyees the right to "assi st
| abor organi zations, to bargain collectively through representatives of their
own choosing, and to engage in other protected concerted activities for the
pur pose of col | ective bargaining or other nutual aid or protection...." Ds-
cussi ons between uni on representatives and enpl oyees during the course of
negotiations, notw thstandi ng the existence of a strike, are obviously wthin
the anbit of the rights enunerated above. W rkers provide input to
representatives and learn of the fruits
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of collective bargai ning via these discussions. Hence, they "assist” the | abor

organi zation representing then in the coll ective bar %ai ni ng process. Communi cation
bet ween workers and their reﬁr esentatives provides the neans by whi ch enpl oyees
participate or "engage" in that process, apart from but in addition to, whatever
role the workers nay play at the bargaining table itself. In light of the presunption
that no alternative neans, other than access, of communication wth enpl oyees exists,
see Q P. Mirphy, supra;, AL.RB v. Superior Gourt, supra, neasures whi ch undul y
restrict the right of workers to speak wth agents of their union via union access
therefore "interfere wth, [and] restrain agricultural enpl oyees in the exercise of
the rights guaranteed in Section 1152," within the neaning of 51153(a) of the Act.
Accordingly, the denial of access followng certification herein constituted a
violation of 81153(a), and | so find.

Q her considerations appertain to the rational e for findi ng a viol ation of
81153(a) in this case. Athough no specific evidence was presented that Uhion
representati ves went on the Enpl oyer's property to solicit, investigate or process
grievances, it mght logically be assumed that such activities woul d be a natural
consequence of communi cation between enpl oyees and their representatives. This is
particularly soin light of testinony to the effect that access takers inquired into
and di scussed working conditions wth enpl oyees.

In one of the early NLRB cases dealing wth the issue of representative
access, that Board and the enforcing appel late court dealt with the question of
whet her the refusal to grant the union representatives access to, , . personnel
restrai ned and coerced the latter in the exercise of rights guaranteed themby 87 of
the NL.RA, thereby violating 88(a)" [the equivalent to ALFA 881152 and 1153(a),
respectively]. NL.RB v. dties Service Ql (., 122 P.2d 149, 8 LRRM 540, 541
(CA 2, 1941). finding such a violation, the Second Arcuit noted that "w th access
these representatives nay |learn the nature of, assess the value of, and properly
present grievances on behal f of [enployees]; . . . wthout access, these
representatives cannot effectively acconplish these tasks? and that the grievance
procedur e whi ch invol ves access is necessary for the protection of the right to
pargai n col l ectively through representatives of their own choosing as guaranteed in
§7 of the Act. ... The result of refusi nP passes [permtting access] is undoubted y
to prevent the nost effective sort of collective action by enpl oyees. . . Therefore
the uni on nust have [enpl oyees] readily accessible in order to work to any real
advant age. " #8 LRRM 540, 542,] Smlarly, in the instant case, given the established
inefficacy of alternative neans of communication, "denials of access during _
negotiations prevent the nost effective sort of collective action by enpl oyees" in
that problens occurring in the course of the working relationship between enpl oyees
and their enpl oyer cannot be fully explored if those enpl oyees are insulated from
their representatives. S nce "conditions of enploynent" are a prine subject of
col | ective bargai ning (see ALRA 81156), inhibiting exchanges concerning t hem between
enpl oyees and their
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representatives as a result of denying the latter access "interferes" and
"restrains" the right of enployees to "assist |abor organi zations" and to
"engage in other concerted activities for the purpose of collective
bargai ni ng," thereby violating 81153(a) of the Act.

Not wi t hst andi ng any of the foregoi ng, an i ndependent ground
exists for finding a violation of 81153 (a) herein, in that access was
deni ed to Lhion representatives not only at FbsEondent' s fields but al so at
its labor canp. It is well settled that the right of access to enpl oyee
hones is derived from§81152 itself and is not based on the "access rul e"
contained in the Regul ations. Vista Verde Farns, 3 ALRB Nbo. 91 (1977). As
not ed above, communi cation between enpl oyees and agents of their certified
representatives during negotiations mght well be nore crucial than that
bet ween unr epresent ed enpl oyees and uni on personnel. S nce viol ations of
81153 (a) occur when access to | abor canps i s denied to organi zers [ see,
e.g., SamAndrewo Sons, 3 ALRB No. 45 (1977),rev’ d other grds, GCal.App.3d
GA 2d Dst. 1980); Wiitney Farns, 3 ALTS? No. 68 (1977) Hgh and Mghty
Farns, 6 ALRB No. 34 (1980)] , it follows a fortiori that a violation of
81153 (a) is established when access To enpl oyee residences is denied to

agents of a collective bargaining representative.
THE REMEDY

As | have found that the Lhion's right to strike access is
grounded upon its duty as coll ective bargai ning representative, apart from
ot her considerations, the renedy herein, underscoring that right, rust be
tailored to the Lhion's role as a certified representative, as distinguished
fromits function when it seeks to organi ze unrepresented enpl oyees. Access
as extensive as that provided for by the ALRB organi zers access regul ation
I s accordingly considered unnecessary. The short period between the filing
of a representation petition and the election itself [see AlL.RA
§1156. 3(a) (4)], dictates that organi zer efforts be concentrated wthin a
mninmal tine span. A though coll ective bargai ni ng agreenents shoul d
optimal |y be concluded as expeditiously as possible, simlar tine
constraints on union representatives do not exist. In addition, the
ef fecti veness of representative access in reduci ng viol ence and physi cal
confrontations is interrelated wth the presence of | aw enforcenent
personnel at work sites. Thus, any renedy provided for in strike access
situations mght in all likelihood involve a coomtnent of |ocal |aw
enf _oa cenent personnel to ensure that this access woul d proceed w t hout
i nci dent .

The natural tension which exists between striking enpl oyees
withholding their labor in an effort to redress economc denands and non-
striking errﬁl oyees who are acting contrary to that intent and in effect are
occupyi ng the strikers' enploynent positions nust be mnimzed. Wol esal e
exposure of non-striking | enpl oyees to harangues and exhortati ons by uni on
adherents to join the strike (as opposed to gathering and recei ving I nf or na-
ti OR for collective bargai ning) mght well exacerbate, rather than nollify,
such tensi on.
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As stated in the QP. Mirphy case, supra,

The purpose for taking access nust be related to
the col | ective bargai ni ng process. Absent

unusual circunstances, the | abor organization
nust give notice to the enpl oyer and seek his or
her agreenent before entering the enpl oyer's
premses. The | abor o:]%anl zation nust give such
Information as the nunber and nanes of the
representati ves who w sh to take access, and the
tines and | ocations of such desired access. The
parties nust act in good faith to reach
agreenent about post-certification access. The
right of access does not include conduct

di sruptive of enployer's property or

agricul tural operations. 19/

Astrikeis, by definition, "disruptive of enployer's . . .
agricultural operations," Srike access, therefore, should not be utilized
as a neans to anplify this disruption beyond that which is al ready inherent
ina strike situation,

Accordingly, rather than order access to work sites

during the strike on a daily basis, it is recoomended that access at those
locations be restricted to three tinmes per week, at the tines and i n such
nunbers as stated in the Board' s access regul ation. @ven the different

ci rcunst ances upon whi ch access to | abor canps is based, it is recomended
that access to the canps be permtted daily.

RECOMENCED GREER

Pursuant to Labor Gode 81160.3, I T | S HEREBY GROERED
that the Respondent, Growers Exchange, Inc., its officers, agents,
successors and assigns shal | ;

1. Gease and desist from

(a) Preventing Lhion representatives fromentering
its fields or |abor canp, subject to the restrictions set forth bel ow

(b) Inany like or related manner interfering wth,

restraining or coercing enployees in the exercise of their rights
guar ant eed by 81152 of the Act.

2. Take the follow ng affirnati ve actions, which are
deened necessary to effectuate the policies of the Acts:

(a) During the course of the strike bei ng conduct ed

¥ The evidence reflected that the provision of notice and an attenpt
of a voluntary agreenent were aspects of the instant situation.
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by the Uhited FarmVWrkers of Awerica, AFL-A Q invol ving Respondent,
permt access by Lhion representatives to its fields three tines weekly, and
toits labor canp daily, as foll ows:

(i) Wion representatives nay enter the prop-
erty of the Respondent or that on which it is conducting harvesting
operations for a total period of one hour before the start of work and one
hour after work to nmeet and talk wth er‘rﬁl oyees in areas in which enpl oyees
congregat e before and after working. Such areas shall al so i nclude buses
provi ded by the Reaﬁondent or by a labor contractor in which enpl oyees ride
to and fromwork, ile such buses are parked at sites at whi ch enpl oyees
are picked up or delivered to work. Were enpl oyees board such buses nore
than one hour before the start of work, representatives nay have access to
such buses fromthe tinme when enpl oyees begin to board until such tine as
the bus departs.

(ii) Wion representatives nay enter the Respondent’s
property, or that on which it is conducting harvesting operations, for a
singl e period not to exceed one hour during the working day for the pur ﬁose
of neeting and tal king with enpl oyees during their lunch period, at suc
| ocation or locations as the enpl oyees eat their lunch. If there is an
establ i shed | unch break, the one-hour period shall enconpass the tine when
enpl oyees are actual ly taking their lunch break, whenever that occurs
during the day. Whion representatives shall have access prior to and after
the lunch period to enabl e themto be present and tal k to the enpl oyees
throughout the entire |unch peri od.

~(iii) Wion representati ves nay enter the Respondent's
Broperty_ at its labor canp or canps for a period of two hours immediately
ef ore di nner commences to neet and talk wth enpl oyees and to distribute
literature in areas in the |abor canp in whi ch enpl oyees congregate after
wor ki ng. Lhion representatives are [imted to the public area, and nay
not Iénock on barracks doors or enter barracks unless invited by a
resi dent.

_ o (b) Procedures regarding the nunber of representatives,
identification of representatives, notice to be provided by the Uhion and
prohi bi ted conduct during access are as foll ows:

(i) NJUMBERS. Access shall be limted in the
norning to two representatives for each crew of workers provided j that if
there are nore than 30 workers in a crew, there nay be one additi onal
representative for every 15 additional workers.

Access during lunch period shall be limted to two
representatives for each work crewon the property, provided that if there
are nore than 30 workers in a crew there nay be one additional
representative for every 15 additional workers. In the case of a single
worker, only one Uhion representative nay take access.

o _ Access during the afternoon at the |abor canp shall be
limted to six representatives for the | abor canp,
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provided that if there are nore than 60 workers who reside in a particul ar
| abor canp, there nay be one additional representative for every 10
addi ti onal workers.

(ii) IDENTIH CATION Uoon request, representatives shall
identify thensel ves by nane and | abor organi zation to the Respondent or |aw
enforcenent officials or their agents. Representatives shall also wear a
badge which clearly states his or her nane, and the nane of the organi zati on
whi ch the representative represents.

(ii1) NOMCE The Lhion shall provide a witten |ist of
those persons it has authorized to take access to the Respondent and to the
ALRB, Such list shall be provided 3 wthin 48 hours of the first day on which
access is to be taken. Any nodification of that |ist nust be recei ved by
those |isted above at | east 48 hours prior to the tine that the nodification
becones ef fecti ve.

The Whion shall notify the Respondent and the ALRB by
5:00 p.m the day before access is to be taken at a | abor canp of their
intent to take access and of the tine and pl ace for access. Notification by
phone is sufficient.

(iv) PRCH B TED GONDUCT. The right of access shall not
I ncl ude conduct disruptive of the Respondent's property or agricultural
operations, including injury to crops or nachinery or interference wth the
process of boardi ng buses, nor does it include the right to disturb the peace
and qui et of the canp, engage in coercive conduct, or engage in any ot her
unl gvxf ul conduct. Speech by itself shall not be considered disruptive
conduct ,

S (c) This Oder shall not limt access to the | abor canps
when i ndi vidual (s) have been invited into the |abor canps, including any
part thereof, by a resident of the | abor canp.

_ ~ (d) Sgnthe Notice to Enpl oyees attached hereto. _
After its translation by a Board agent into Spani sh and any other appropriate
| anguage(s), Respondent shall thereafter reproduce sufficient copies in each
| anguage for the purposes set forth hereinafter.

(e) Post copies of the attached Notice at tires and
pl aces to be determned by the Regional Drector. The notices shall renain
posted for 60 consecutive days thereafter. Respondent shall exercise due care
}o repl ace any Notice which has been altered, defaced, or renoved."

_ (f) Mal copies of the attached Notice in Spani sh and any
ot her appr olorl ate language, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enployed at any tine fromJune 26 through July, 1973,
and during March, 1979.

(g0 Arrange for a representati ve of Respondent or
a Board agent to read the attached Notice in Spani sh and any
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ot her appropriate | anguage to the assenbl ed enpl oyees of Respondent on
Conpany tine. The reading or readings shall be at such tines and pl aces as
are specified by the Regional Drector. Follow ng the readi n?, t he Board
agent shall be given the onoortunity, outside the presence of supervisors and
managenent, to answer any questi ons enpl oyees nay have concerning the Notice
of their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all non-hourly
wage enpl oyees to conpensate themfor tine lost at this reading and the
guest i on- and- answer peri od.

(h) Notify the Regional Orector inwiting, wthin
30 days after the date of issuance of this Oder, what steps have been taken
toconply wth it. Uon request of the Regional Orector, Respondent shall
notify himor her periodically thereafter in witing what further steps have
been taken in conpliance wth the O der.

DCated: Septenber 19, 1980
AR ALTURAL LABCR RELATI ONS BOARD

-~

Mat t hew (ol dber g
Administrative Law Gficer
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NOT CE TO WIRKERS

After atrial in which each side had an opportunity to
present its facts, the Agricultural Labor Relations Board has found
that we interfered wth the right of our workers to freely di scuss wth
Lhion representatives about Uhion affairs.

Vé will do what the Board has ordered, and also tell that: the

Agricultural Labor Relations Act is alawof the Sate
of Galifornia which gives farmworkers these rights:

1. To organi ze t hensel ves.

2. Toform join, or hel p unions.

3. To choose, by secret ballot election, a union to
represent themin bargaining wth their enpl oyer.

4. To act together wth other workers to try to get a
contract or to hel p and protect one anot her.

5. To decide not to do any of these things.

~ Because this is true, we promse that VE WLL NOT do
anything in the future that forces you to do, or prevents you from
doing, any of the things |isted above.

Especial |y, V. WLL NOT:

Prevent or interfere wth your communi cations

w th Uhion representatives at our |abor canps or
prem ses where you wor K.

DATED GONERS EXGHANGE, | NC

By:

Represent ati ve Title

THS 1S AN GFH A AL DOOMENT GF THE ACR GLTURAL LABCR RELATI ONS
BOARD, AN AGENCY G- THE STATE (F CALIFGRN A, DO NOT ReEMOVE (R
MUJTI LATE
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