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CEA S ON AND CERTI H CATI ON
h April 28, 1982, Investigative Hearing Examner (IHE) Joel

Gonberg i ssued the attached Decision in this proceedi ng. The Enpl oyer
tinely filed exceptions and a brief in support of exceptions.

Pursuant to the provisions of Labor Gode section 1146, the
Agricultural Labor Relations Board (ALRB or Board) has del egated authority
inthis natter to a three-nenber panel .

The Board has considered the record and the attached Decision in
light of the Enpl oyer's exceptions and brief and has decided to affirmthe
IHE' s rulings, findings, and concl usions, and to adopt his recommendati on
that the International Union of Agricultural VWrkers (1UAY be certified as
the excl usive col |l ective bargaining representative of all agricultural
enpl oyees of the Enpl oyer.

A though we have affirned the IHEs Decisioninits entirety, we
deemit appropriate to cooment on Respondent's exception that the ALO

failed to adhere to the standard expressly



set forth in our renand Oder. Respondent urges the application

of Sutti Farns (Nov. 23, 1981) 7 ALRB No. 42, wherein we renanded t he
| abor contractor/customharvester issue for an evidentiary

hearing and the taking of evidence concerning the "totality" of
operations of Sutti Farns and Fel i pe Zepeda, the latter a

suppl i er of a thinning/harvesting crewto Respondent, and the

nmanner in which the whol e of their activities related to the

Zepeda workers at the Sutti Farns operations. (Sutti Farns,

supra, slip opn. at p. 4.)

Respondent contends that the IHE s analysis is fatally
flawed in that he found that each of the nmany factors which he
considered, in and of itself, was sufficient to support a
concl usion that Zepeda was a | abor contractor wthin the neani ng
of Labor Code section 1140.4(c). As a labor contractor, Zepeda
could not fall wthin the statutory definition of an agricul tural
enpl oyer and therefore Sutti Farns was the enpl oyer of the Zepeda
crew Respondent advances the argunent that the | HE rej ected the
prescribed test in derogation of our Oder, and thus failed to
conpare and/ or bal ance the operations of Sutti Farns and Zepeda
vis-a-vis the affected workers. However, that test woul d apply only
i f, as Respondent contends, Zepeda is a custom harvester.

At page 14 of his Decision, the | HE observed that:

It is inportant to enphasize that, when a person
is acting wthin the confines of his duties as a
farmlabor contractor, the Board has no discretion
to consider the 'whole activity' of the contractor
and the grower to determne the statutory enpl oyer.
The | egislature has al ready nade a policy choi ce,
by statute, that the farmlabor contractor is

excl uded frombeing an enpl oyer. It is only when
the contractor is acting outside the scope of the
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duties nornal |y perforned by a contractor that the
Board may engage in a bal anci ng test.

In Kotchevar Brothers (March 2, 1976) 2 ALRB No. 45, we held

that once it has been determned that an entity whi ch provi des
workers to an enpl oyer was acting as sonething nore than a nere
| abor contractor, we shall consider the "whole activity" of both
entities in order to determne which of themcan provide the
nore stable relationship for purposes of collective bargaini ng.
W do not read the IHE s quoted | anguage as inconsistent wth

Kot chevar Brothers, supra, or our renand Qder. The | HE found

that Zepeda supplied |abor for a fee and, follow ng the custonary
practi ce anong | abor contractors, his conpensation was a
percentage override of the actual cost of |abor. He found,
specifically, that Zepeda' s services to Sutti Farns did not
exceed those contenpl ated by Labor Gode section 1140. 4( c).H

The |HE did not have benefit of our Decision in Tony
Lonmanto (June 18, 1982) 8 ALRB Nb. 44 which issued subsequent

to his Decision. Tony Lonanto, supra, presented a cl ear

customharvester situation, i.e., both entities were possible
enpl oyers. V& suggested therein certain broad areas of inquiry,
and a "totality of operations" test, which we felt woul d be
useful to the Board in determning whether it woul d better serve

the purpose and policies of the Act to designate the grower or

l’V\‘Jé note that the IHE of necessity, examned the "totality"
of Zepeda' s operation in order to determne that he was a
statutory labor contractor. Therefore, since Zepeda coul d not
be an enpl oyer wthin the nmeaning of the Act, it was not necessary
to bal ance the "whol e activity" of the two participants.

8 ALRB Nb. 63 3.



the harvester as the enpl oyer of the affected enpl oyees. Tony Lomanto,

supra, is not applicable where, as here, the question addressed therein

need not be reached.

CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that a maority of the valid
votes have been cast for the International Union of Agricultural
VWrkers (1UAYW, and that, pursuant to Labor Gode section 1146,
the said | abor organi zation is the excl usive representative of
all agricultural enpl oyees of Sutti Farns in the Sate of
Galifornia, including all agricultural enpl oyees provided by
Fel i pe Zepeda and ot her |abor contractors, for purposes of
col | ective bargai ning, as defined in Labor Code section 1155. 2(a),
concer ni ng enpl oyees' wages, hours, and worki ng conditi ons.

Cated: Septenber 15, 1982

HERBERT A PERRY, Acting Chair man

JGN P. McCARTHY, Menber

ALFRED H SONG  Menber
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CASE SUMVARY

Sutti Farns 8 ALRB \Nb 63
Case Nbo. 79-RG6-O( SNV

BACKAROUND

This representation proceedi ng began on July 16, 1979, when the

| UAWserved a petition for certification on an enpl oyer desi gnat ed
as Sutti Farns, Hying S Gattle '(., and Sutti Dairy. The

el ection was held on July 23, 1979. Sutti Farns contested the
"Enpl oyer" designation at the outset and, accordingly, challenged
the bal [ots of enpl oyees of Hying S Gattle Co. and Sutti Dairy
who had participated in the election. In addition, the Eml oyer
chal | enged approxi nately 60 bal | ots cast by workers provided by
Fel i pe Zepeda, allegedly a customharvester, contend ng that
these workers as well were not enpl oyees of Sutti Farns. In his
Report on Chal l enged Bal lots, the Regional Director recommended
that the challenges to the ballots of voters who were enpl oyed

by Sutti Dairy and Hying S Gattle Co. be uphel d. The Regi onal
Orector al so recommended that the chall enges to the ballots of
the Zepeda workers be overruled, on the basis that Zepeda is a

| abor contractor.

Thereafter, in Hying S Gattle/ Sutti Farns (Feb. 19, 1980)

6 AARB No. 11, the Board affirned the Regional Drector's
findings, in particular, that Zepeda is a | abor contractor and
thus overrul ed the Enpl oyer's chall enges to the ballots cast by
the Zepeda crew Pursuant to Hying S Gattle/ Sutti Farns, supra,
the chal l enged bal | ot s were opened and counted and a revised tally
of ballots was issued. n June 11, 1980, the | UAWwas certified
by the Board as the excl usi ve col | ective bargai ni nP representative
for all agri cultural enpl oyees of Sutti Farns, including workers
provi ded by Zepeda.

Sill contending that Zepeda was a customharvester, and that the
inclusion of his workers in the unit affected the results of the
election, Sutti Farns rejected the |UAWSs invitation to conmence
negotiations. An unfair |abor practice charge all eging bad-faith
refusal to bargain was filed by the |lUAW The General GCounsel

I ssued a conplaint but no hearing was hel d, the parties having
agreed to submt the question of Zepeda's status to the Board on
stipulated facts. The Board determned that its initial Decision
on Challenged Ballots in Hying S Gattl e/ Sutti Farns, supra,

I nsofar as Zepeda was concerned, had been based on an i nadequat e
record. Accordingly, in Sutti Farns (Nov. 23, 1981) 7 ALRB

No. 42, the Board revoked the certification it had awarded to
the 1UAWand remanded the matter to the Executive Secretary to
conduct a hearing on the issue of whether Zepeda is a | abor
contractor or a customharvester.

LHEEEEETTTTL T
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ALODEO S N

Pursuant to the Board's remand O der in Sutti Farns, supra,

7 ALRB No. 42, the ALO conducted an evidentiary hearing i n which
he examned the nature of Zepeda' s duties, the extent to which
exer ci sed supervi sory and/ or nmanagerial control vis-a-vis

such duties, and the nmanner in which he was conpensated for his
services by Sutti Farns. The ALO concl uded that Zepeda was a

| abor contractor wthin the neaning of Labor Gode section

1140. 4(c) and thus was excl uded from"enpl oyer" status under the
Act.

BOARD DEO S ON

The Board affirned the ALOs findings, rulings and concl usi ons
that Sutti Farns, rather than Zepeda, was the enpl oyer of the
workers provided by Zepeda. Accordingly, the Board affirned the
result of its Decisionin Sutti Farns, supra, 7 ALRB No. 42

and certified the International Union of Agricultural VWrkers
(1UAW as the excl usi ve bargaining representative of all
agricultural enpl oyees of Sutti Farns.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *
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STATE GF CALI FORN A
BEFCRE THE
AR ALTURAL LABCR RELATI ONS BOARD

SUTTI FARVE, )
Enpl oyer ; Case Nbo. 79-RG6-OX (V)
)
and ) INTIAL DEQ S ON G-
) I NVESTI GATI VE HEAR NG
| NTERNATI ONAL UNON CF ) EXAM NER
AGR QLLTURAL VWIRKERS, ;
Petiti oner ; =
: Ltk
APPEARANCES: Agricuilural Labor
Relatons Board ' |
M chael J. Hogan MAY 210820 ,.':1'
Littler, Mendel son, Fastiff & Tichy RECEIVED -

Fresno, Galifornia Exec. Secretary ..::};
For the Enpl oyer

Arturo Gastro

Santa Maria, Galiforni a
For the Petitioner

STATEMENT OF THE CASE
Joel (onberg, Investigative Hearing Examner: This

case was heard by ne on January 12, 1982, in xnard, and on
March 9, 1982, in Santa Maria, pursuant to a Notice of Investiga-
tive Hearing i ssued by the Executive Secretary on Decenber 4,
1981.

A petition for certification was filed on July 16,
1979, by the International Whion of Agricultural Wrkers (here
after "IUAW). An election was held on July 23, 1979, in a unit



enconpassing all the agricultural enpl oyees of Sutti Far m;y in
the Sate of Galifornia. A the el ection, the Enpl oyer chal -
| enged the bal | ots of about 60 agricul tural enpl oyees on the pay-
roll of Felipe Zepeda. These workers harvested, thinned, and
hoed broccoli and caul i fl ower grown by the Enpl oyer. The Em
pl oyer contended that the enpl oyees in question were enpl oyed by
Zepeda.

In Sutti Farns (1980) 6 ALRB No. 11, the Board over-

rul ed the Enpl oyer's challenges to the ballots of the enpl oyees
on Zepeda' s payroll, determning that the declarations in sup-
port of the Enpl oyer's exceptions were insufficient to nmake out
a prima faci e case that Zepeda was a cust om harvester, rather
than a | abor contractor, inrelation to the Enployer. The chal -
| enged bal | ots were subsequent|y counted and, on June 11, 1980,

the |UAWwas certified as the excl usive coll ective bargai ni ng

agent for all the agricultural enpl oyees of the Enpl oyer. The
Enpl oyer, in order to test the legality of the certification in
the courts, refused to bargain wth the lUAW The General
Gounsel issued a conplaint alleging that the Enpl oyer, by refus-
ing to bargain, had violated Sections 1153 (a) and (e) of the
Act. The case was submtted to the Board on stipul ated facts.
Onh reviewof the natter, the Board determined that its initial
deci si on had been based upon an inadequate record. In Sutti
Farns (1981) 7 ALRB No. 42, the Board revoked the | UAWs certi -
fication, and remanded the matter to the Executive Secretary to

hol d a hearing on the issue of whether Zepeda was acting as a

1/ Enpl oyees of Aying “S' Gattle Conpany and Sutti
Dairy voted in the el ection, but the challenges to their ballots
were uphel d by the Acting Regional Director.
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customharvester or a farmlabor contractor while under contract
wth the Enployer. Specifically, the Board directed that evi-
dence be taken "concerning the totality of Zepeda's and Sutti's
operations and the nanner in which the whole of their activities
relates to the enpl oyees supplied by Zepeda to work at [the Em
pl oyer’ s] operations.”
THE FACTS

Inearly 1979, Bl Sutti, then a partner in Sutti Farns
along wth his father, Emlio, decided to seek out a freezer com
pany in the Santa Maria area wth whomhe coul d contract to grow
broccoli and cauliflower on sone |and owed by the Enpl oyer. He
succeeded in arranging a contract wth the John Inglis Conpany.
Under the terns of the contract, John Inglis was entitled to buy

all the broccoli and cauliflower grown by the Enpl oyer, but was
not obligated to purchase any of it. In the event that John

Inglis refused to purchase sone of the crop, the Enpl oyer was
free to attenpt to sell it inthe fresh narket. Fred DeVad, the
head field nan for John Inglis, determned when the seed woul d
be pl anted and when it woul d be harvested. Both crops nust be

harvested wthin a period of several days once they reach natu-

rity.

A the tinme that BEd Sutti entered into the contract to

grow broccoli and cauliflower for John Inglis, he had no exper-
lence in farmng these crops. Mst of his agricul tural exper-

i ence had cone fromoperating a famly cattle business. In the
course of seeking advice fromFred DeVad, Sutti asked himto re-
comrend a harvesting conpany whi ch could thin, hoe, and harvest

the crops. DeVad recommended several peopl e, including Zepeda

-3 -



a |l abor contractor who had done this kind of work for seven or

ei ght years.

Sutti entered into an oral agreenent wth Zepeda for
t he perfornance of weedi ng and harvesting (hoei ng and t hi nni ng)
services. For weeding, Zepeda was paid on a per-acre basis plus
a 30%comm ssion. Zepeda' s conpensation for harvesting freezer
broccoli or cauliflower was determned by the nunber of pounds of
produce taken to the freezer conpany (1.87/per pound). Wen pro-
duce was diverted to the fresh market, Zepeda was paid by the
nunber of cartons packed at the packi ng house ($.37 per carton).
In each case, Zepeda received a coomssion of 30% Zepeda' s com
pensation was tied directly to his costs for supplying | abor. He
paid the nenbers of his crewon a piece-rate basis, at a level
whi ch equal ed what he received fromSutti pursuant to the con-
tract. Zepeda apparently paid his crew nenbers an hourly wage
for their thinning and hoei ng work. The terns of Zepeda' s com

pensation were fixed when the contractual agreenent was reached.
If the narket price rose or fell, Zepeda' s conpensation renai ned
the sane. |f produce was harvested and not sold to any packi ng
house, Zepeda's crew would still have been conpensated on an

hourly wage basi s.

Ed Sutti testified that he understood the prevailing
commssion for harvesters |ike Zepeda to be approxi natel y 26%

over cost. He stated that he was wlling to pay Zepeda a pre-
m um because he was i nexperienced in farmng and needed soneone
w th Zepeda' s expertise who coul d make i nportant decisions, and
because Zepeda was abl e to provi de sone harvesting equi pnent

whi ch the Enpl oyer did not have. Sutti felt that Zepeda woul d
-4-



have to have a little nore invol venent at Sutti Farns than he did
wth other growers. Zepeda stated that, in 1979, he charged
sone of the growers wth whomhe had a | ong-standi ng rel ati onshi p
a conmssion of 28% while "new' growers, like Sutti, were re-
quired to pay 30% Zepeda deni ed that he increased the comm s-
si on because he was required to performnore functions for the
Enpl oyer than he did for other growers. According to Zepeda, he
provi ded essentially the sane services to the Enpl oyer as he did
to other growers.

Zepeda was entirely responsible for the internal ad-
mnistration of his crew He hired, fired, disciplined, and set
the terns and conditions of enpl oynent for the nenbers of his
crew Zepeda selected a forenan to handl e the day-to-day super-
vi sion of the enpl oyees.

In addition to the enpl oyees on Zepeda' s payroll, the
Enpl oyer had approxi mately 14 direct enpl oyees who wor ked under
the supervision of a Gonpany foreman, Chuck Kol ding. These em
pl oyees were prinmarily responsi bl e for ground preparation,
planting, fertilization, and irrigation. They worked separ at el
fromthe enpl oyees on Zepeda' s payroll and there was no inter-
change between the two groups of enpl oyees.

Zepeda testified that he generally attenpted to clear
decisions wth Sutti before performng work. For exanpl e, when

a field needed to be weeded, Zepeda woul d get Sutti's perm ssion
before performng the work. Zepeda testified that, on several

occasions, Sutti told himnot to go ahead wth his weedi ng

pl ans, because of the cost involved. Zepeda stated that Sutti

was not the only grower to decide that he coul d nanage w t hout
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all the weeding that he recoomended. Sutti could not recall

ever disagreeing wth any recommendation of Zepeda s concer ni ng

weedi ng. Zepeda was an honest witness wth no interest in the

outcone of this case. | credit his testinony on this issue.

(n one or nore occasi ons during the 1979 harvest,
broccol i was ready to harvest which John Inglis did not wish to
buy. According to Zepeda, prices on the fresh narket were favor-
able at the tine. (n at |east one occasi on, Zepeda arranged for the
broccoli to be bought by a packi ng house w thout first
getting Sutti's approval, because Sutti was unavailable. There
was a cl ear economc advantage to Sutti, because the only alter-
native was to lose the crop. S mlarly, there was an appar ent
advantage to Zepeda, in that his crew earned nore when pi cking
for the fresh narket than for the frozen narket. Zepeda' s com

mssion would be larger as aresult.  course, if no buyer had

been found for the broccoli, it woul d not have been harvest ed,
and there woul d have been no comm ssion for Zepeda.

Aside fromthese few unusual events, the decisions
concer ni ng hoei ng and thinning were general |l y nade by Zepeda,
subject to Sutti's veto, while the decisions concerning when to
harvest rested wth DeVad. At tines Kol ding woul d conpl ain to

Zepeda about the quality of work perforned by his crew It is
not clear whether Kol ding was sinply relaying conplaints from

the packing shed or was acting on his own observations.

DeVad testified that Zepeda ' s ability to provide
tractors for the harvest was a factor in his recommendati on of
Zepeda to Sutti. Sutti also clained that he relied on Zepeda' s

access to such equi pment. Zepeda testified that he no | onger
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had tractors at the tine of the 1979 harvest, but was sonetines
able to borrowthem Whether he ever supplied tractors for use
at the Bwployer's fields is unclear. Sutti al so had two
tractors. Beyond the possible provision of two tractors, Zepeda
only furni shed sinple hand tools to his crewfor use in the har-
vest. Boxes and bins were provided by John Inglis.

At the conclusion of the 1979 harvest, Sutti term-
nated his contract wth Zepeda. S nce that tine, he has con-
tinued to grow broccoli and caul i flower, but he has hired har-
vest labor directly. For atinme, Sutti' s uncle served as an ex-
pert consultant to Sutti. Sutti isin full control of the vege-
tabl e operati on now and considers hinself to be a conpet ent

farner.

ANALYS S AND QONCLUSI ONS
The Board has frequently been call ed upon to determne

whet her a person holding a |icense as a farm| abor contractor
shoul d be deened the enpl oyer of the agricultural enpl oyees on

his payrol |l for collective bargai ning purposes. A though 81140. 4

(c) of the Actg/ excl udes "any farml abor contractor as defined

2/ Labor Gode 81140.4 (c) provides that:

(c) The term"agricultural enpl oyer" shal
be liberally construed to include any per-
son acting directly or indirectly in the
interest of an enployer inrelation to an
agricul tural enpl oyee, any individual
grower, corporate grower, cooperative
grower, harvesting association, hiring
associ ation, |and nanagenent group, any
associ ation of persons or cooperatives en-
gaged in agriculture, and shall include
any person who owns or | eases or nanages
| and used for agricultural purposes, but
shal | excl ude any persons supplying agri -
cultural workers to an enpl oyer, any farm
| abor contractor as defi ned--[conti nued]
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by Section 1682”§/ fromthe definition of an agricultural em

pl oyer, the Board has consistently held that a person's status
as a labor contractor will not automatically bar hi mfrombei ng
deened an agricultural enpl oyer in situations where the services
provi ded by the contractor to the grower in question went beyond
those generally perforned in the ordinary course of the |abor

contractor-grower relationship. Kotchevar Brothers (1976) 2

ALRB Nb. 45. Once it has been determned that the person hol d-
ing a farml abor contractor’'s |icense was acting as sonet hi ng
nore than a nere |l abor contractor, i.e., as a custom harvester,
the Board wll consider the "whol e activity" of both possible em
ployers in order to determne whi ch shoul d be deened the em
ployer to provide the nost stable bargaining relationship. Napa
Valley Vineyards (o. (1977) 3 ALRB Nb. 22, and Gour net

2/ [ continued] by Section 1682, and any per-
son functioning in the capacity of a | abor
contractor. The enpl oyer engagi ng such

| abor contractor or person shall be deened
the enpl oyer for all purposes under this
part.

3/ Labor Code 81682 (b) provides that:

(b) "Farmlabor contractor" designates any
person, who for a fee, enploys workers to
render personal services In connection wth
the production of any farmproducts, to,
for, or under the direction of a third per-
son, or who recruits, solicits, supplies,
or hires workers on behal f of an enpl oyer
engaged in the grow ng or produci ng of
farmproducts, and who, for a fee, pro-
vides in connection therewth one or nore
of the follow ng services: furnishes
board, |odging, or transportation for such
wor kers; supervi ses, tines, checks, counts,
wei ghs, or otherw se directs or neasures
their work; or disburses wage paynent to

such persons.



Harvesting and Packing (1978) 4 ALRB No. 14.

There is little doubt that Zepeda was acting as a farm
| abor contractor in his work for the Enpl oyer. He supplied | abor
for a fee and, followng the custonary practice anong | abor con-
tractors, his conpensati on was a percentage override of the ac-

tual cost of |labor. Kotchevar Brothers, supra. The nore diffi-

cult question is whether Zepeda supplied services to the Em

pl oyer whi ch went substantially beyond those norral Iy provided
by farmlabor contractors. |If he did, then Zepeda crossed the
li ne between | abor contractor and customharvester. As a custom
harvester, there woul d be no statutory bar to Zepeda bei ng
deened an agricultural enployer. Wfortunately, the dividing
line between a typical farmlabor contractor and a custom har -
vester is not brightly narked.

The fact that Zepeda supervised, directed, and checked
the work of the enpl oyees he provided to the Enpl oyer does not
give rise to an inference that he was performng services beyond
those typically provided by farmlabor contractors, because
those functions are explicitly included in the statutory defini-
tion of farmlabor contractor. See M sta Verde Farns v.
Agricultural Labor Relations Bd. (1981) 29 Cal.3d 307, at p
323; and Cardinal Dstributing G. (1977) 3 ALRB No. 23.

The Enpl oyer has stressed Sutti' s inexperience in grow

ing cauliflower and broccoli in an attenpt to establish that

Zepeda nust have perforned services for Sutti beyond those typi-

cally provided by labor contractors. Wy else, argues the Em
pl oyer, would Sutti have pai d Zepeda a 30% comm ssi on when he

coul d have hired another |abor contractor for less? | cannot

- 9-



find that Sutti's wllingness to pay Zepeda s price i s evidence
that Zepeda was a customharvester. dearly, Sutti wanted to be
sure that he was hiring a responsi bl e, conpetent, and exper -

I enced person to oversee the harvesting and weedi ng of his vege-
table crops. In essence, Sutti was | ooking for a | abor con-
tractor who woul d act as a responsi bl e supervi sor who di d not

hi nsel f need nuch supervision. Surely, |abor contractors are
not transforned into customharvesters sinply because they are
very good | abor contractors, or because they have nore exper-

I ence than the growers who hire themiu The farm| abor contrac-
tor licensing statute recogni zes that contractors are often ex-
perienced in farmng practices and typically direct the work of
their crews.

The Enpl oyer's reliance on Jack Sowells, Jr. (1977) 3

ALRB Nb. 93, is msplaced. The farmlabor contractor in that
case was paid a per-acre nanagenent fee. Here, Zepeda was paid
a comm ssi on based on the piece rate earned by the enpl oyees in
his crew except in the case of hoeing and thinning work. Be-

cause such work cannot be neasured on a piece-rate basis,

Zepeda' s comm ssi on was a percentage override of the per-acre

cost. However, it is clear that Zepeda' s per-acre charge was

4/1t the Board were to consider the rel ative expertise
of the grower and farml abor contractor in determni ng which
shoul d be considered the statutory enpl oyer (assumng that it is
possi bl e for an admni strative agency to establish which is the
nore experienced party) , a person |1 ke Zepeda mght be deened a
| abor contractor when working for an experienced grower and a
cust om harvester when under contract to a rel ative novi ce, even
t hough he supplied exactly the sane services to both. |n addi-
tion, the statutory enpl o¥er mght change from season to season
as either the grower or the contractor acquired greater exper-
tise relative to the other. The Board cannot devel op cl ear and
consi stent |egal rules based on such factual qui cksand.

- 10 -



based on his actual |abor costs for each tine a field was hoed
or thinned. In no sense was Zepeda pai d a nanagenent fee.
Furthernore, Sutti exercised his right not to have thinning and
hoei ng work done. Wiile Sutti had nuch to | earn about grow ng
broccoli and cauliflower, he was a resident farner. Hs situa-
tion is not anal ogous to that of absentee |andl ords who turn
over the entire nanagenent of their acreage to | and managenent
conpani es, which typically charge their custoners a per-acre per-
year nanagenent fee.

The Enpl oyer al so argues that Zepeda' s ability to
suppl y needed equi pnent to Sutti denonstrates that Zepeda was a
customharvester. There is sone conflict in the testinony of
Zepeda and Sutti as to whether or not Zepeda actual |y supplied any
equi pnent. (None of the bills fromZepeda to Sutti

attached to the Enpl oyer's obj ections petition includes any
charge for tractors). At nost, Zepeda supplied two tractors to

Sutti, for which he was apparently conpensat ed separately from
his standard coomssion. In addition, Zepeda supplied hand tool s

to the harvesters. |[If in fact Zepeda was able to nake two

tractors available to Sutti, it would not serve to alter Zepeda' s

status a farmlabor contractor. In Kotchevar Brothers, supra,

the customharvester was able to supply costly, specialized

equi pnent in the harvest of grapes (40 pairs of tractors and gon-
dolas) , and this service was included in his charges to the
grower. Here, it cannot be said that tractors are specialized

or are unusually costly to rent.

The Enpl oyer next contends that Zepeda' s action in nak-

ing arrangenents for the sale of broccoli to a packing shed, when
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John Inglis refused to take the produce, denonstrates that he
exer ci sed manageri al judgnent and was acting as a custom har-
vester. The record establishes that Zepeda took such action
only when he was unabl e to contact Sutti in tine for a decision
to be nade. Because broccoli is highly perishable, the decision
had to be nade quickly. Further, Zepeda acted only in the cl ear
economc interest of Sutti. The only alternative woul d have
been to lose the crop. Wiile Zepeda woul d have earned no com

m ssion had the broccoli not been harvested, only Sutti had the
opportunity to make a profit or loss on the crop. Again, Zepeda
was acting as a responsi bl e supervi sor woul d have acted in such
a situation. There is absolutely no indication that Sutti hired

Zepeda because he had the ability to nake arrangenents for the

sale of broccoli or that his conpensation was based on such a
skill. 1 cannot find that Zepeda's exercise of initiative on
behal f of Sutti to di spose of broccoli on favorable terns where
the only alternative was |oss of the crop was sufficient to
transform Zepeda froma farmlabor contractor to a custom har-

vester, where such instances were few undertaken spontaneously,
and not part of Zepeda s conpensati on.

In sum | conclude that Zepeda was acting as a farm
| abor contractor, rather than a customharvester, in his rela-
tionship wth the Enpl oyer. He provided | abor to the Enpl oyer
for a fee, was responsible for the internal admnistration of
his crew and carried out his duties conpetently and wth a

great deal of autonony. But, unlike the customharvesters in

the Napa Val l ey, Jack Sowells, and Gournet Harvesting and

Packi ng cases, Zepeda did not have conpl ete control of the
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harvest. The naj or deci sions concerning the harvest were nade
by the John Inglis Gonpany. Zepeda sinply reacted to the deci-
sions of John Inglis in the fewinstances in which he exercised
hi s i ndependent judgnent in the disposition of broccoli. But,
while Sutti took Zepeda' s expertise in harvesting broccoli into
account in his decision to hire him he did not hire Zepeda or
conpensate himfor his ability to nake arrangenents for the sal e
of broccoli when the freezer conpany did not purchase it. Such
deci sions were not a central part of Zepeda's job. Wth respect
to thinning and hoeing, Sutti retai ned and exercised the auth-
ority to reject Zepeda s recormendations when he felt that pay-
ing the | abor costs was not financially justified. Fnally, un-
li ke the customharvesters in nost of the other Board cases,
Zepeda ' s responsibilities generally stopped at the harvest stage.
Wth the few exceptions noted previously, Zepeda had nothing to
do wth the sale and narketing of the crops he harvested. Be-
cause the Legislature has concluded that "the bargai ni ng process
under the act shoul d occur between unions and growers rather

t han between uni ons and | abor contractors, and that bargai ni ng
units shoul d be established on a grower-wide . . . basis,"

Vista Verde Farns v. Agricultural Labor Relations Bd. , supra, at

p. 323, a labor contractor shoul d be considered a custom har-
vester only if the evidence clearly establishes that his prinary
relationship wth a grower called for himto provi de services
substantially beyond those custonarily perforned by | abor con-
tractors. The Enpl oyer has failed to nake such a show ng here.

Because | have found that in his relationship wth the

Enpl oyer, Zepeda was acting prinarily as a farmlabor contractor,
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| concl ude t hat Sutti Farns, and not Zepeda, nust be deened
the enpl oyer of the agricultural enpl oyees on Zepeda' s payrol |

I n accordance with 81140.4 (c) of the Act. It is inportant to
enphasi ze that, when a person is acting wthin the confines of
his duties as a farmlabor contractor, the Board has no discre-
tion to consider the "whole activity" of the contractor and the
grower to determne the statutory enpl oyer. The Legi sl ature has
al ready nade a policy choice, by statute, that the farml abor
contractor is excluded frombeing an enployer. It is only when
the contractor is acting outside the scope of the duties nor-
nal |y perforned by a contractor that the Board nay engage in a
bal anci ng anal ysis. The Enpl oyer has nade a nunber of argunents
to support its contention that Zepeda woul d be a nore appropriate
agricultural enpl oyer of the enpl oyees on his payrol | than woul d
Sutti Farnms. UWhder the facts presented here, | need not con-

si der those argunents.

FHnally, the Enpl oyer argues that, even if it is found
to have been the enpl oyer of the enpl oyees on Zepeda' s payroll,
the Board shoul d decline to certify the results of the el ection
because of changed circunstances. The nost significant changed
circunstance is, of course, that Sutti termnated his contract
W th Zepeda after the 1979 harvest and hired different enpl oyees
to performthe harvesting work. |In support of its argunent, the
Enpl oyer has cited L' Eggs Products, Inc. v. NL.RB. (9h Qr.
1980) 619 F. 2d 1337, in which the Gourt of Appeals held that it

woul d permt evidence of changed circunstances to be introduced
before the NLRB i n bargai ni ng order cases when the case was to be

remanded to the NLRB by the Gourt on ot her grounds.
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Regardl ess of the precedential effect of this decision on the
Board, it is clearly inapplicable in the context of this case.
Here, it is the Enpl oyer which has unilaterally created the
changed condition by termnating its contract with Zepeda. If
the Board were to take notice of such a changed ci rcunst ance and
refuse to certify the results of an el ection because of the Em
pl oyer's action, there woul d be no protection for the enpl oyees
on a farmlabor contractor's payroll. The Board would, in
effect, be inviting enpl oyers to discharge workers in order to
avoi d bei ng subjected to a duty to bargain wth a certified

. 5/
uni on. -

RECCOMMENDATIT ON

| recommend that the certification of the International
Lhion of Agricultural Wrkers as the excl usive bargai ning repre-
sentative of all the agricultural enployees of Sutti Farns in

the Sate of California be reinstat ed.
Dated: April 28, 1982
AR ALTURAL LABCR RELATI ONS BOARD

By .. fran
Joel CGonberg
I nvestigative Heari ng Exam ner

5/ Wii Te an enpl oyer may decide to terminate his rel a-
tionship wth a farmlabor contractor, Vista Verde Farns v.
Agricultural Labor Relations Bd., supra, he wll be required to
bargai n about such a decision affecting the terns and conditions
of enpl oynent of his workers. |If the decision to end the con-
tract is nade after a representation election is held, but before
a certification has issued, the enpl oyer acts at his peril. If
the union is subsequently certified, the enpl oyer may be found to
have coomtted an unfair |abor practice. H ghland Ranch v.
Agricultural Labor Relations Bd. (1981) 29 Cal.3d 848. Because

the Enpl oyer nay have violated its duty to bargain wth the | UAW
by termnating its contract wth Zepeda, it can hardly seek to
use its action to argue that the Board ought to refuse to cer-
tify the el ection results.
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