Sol edad, California

STATE G- CALI FCRN A
AR GULTURAL LABCR RELATI ONS BOARD

O. P. MRPHY PRDOUE QO. , INC, ) Case Nos. 76-CE-33-M
dba O P. MURPHY & SONS, 3 ;; %ﬁ 23‘:%
Respondent, 3 0= 37-M
.  uwmm
W XII\E/EDRFAOT,\A m ) (4 ALRB No. 106)
Charging Party. i

SUPPLEMENTARY DECI SI ON AND CRDER

O Septenber 19, 1978, the Agricultural Labor Rel ations
Board (ALRB or Board) issued a Decision and Oder inthis
proceeding,Y (4 ALRB No. 62), concluding, inter alia, that 0. P.
Mirphy Produce Co. , Inc. (Respondent) had discrimnatorily
di schar ged enpl oyees Vicente Martinez Nunez, Socorro Martinez, Maria
Martinez, Baltazar Martinez, B ena Martinez, Emma Marti nez, ldolina
Martinez, and Roberto Martinez, in violation of Labor (ode section
1153 (¢) and (a) . %  The Board ordered Respondent to reinstate
t hose eight enpl oyees to their forner or equivalent positions and to
make themwhol e for all |osses of pay and ot her economc | osses they

have suffered as a result of their

YThe conpliance ranifications of the Board's Decision and O der
| ssued Decenber 27, 1978 (4 ALRB No. 106) were settled by the
parties on the first day of the backpay hearing herein, wth only
t hose conpliance natters raised by the Board's Decision and O der
I ssued Septenber 19, 1978 (4 ALRB No. 62) proceeding to heari ng.

ZA | code references herein are to the California Labor Code
unl ess ot herw se specifi ed.



di scrimnatory di scharge.

O Septenber 16 and 17, 1981, a hearing was hel d before
Admnistrative Law Gficer (ALO Joel Gonberg for the purpose of
determni ng the anount of backpay due each of the sai d enpl oyees.
Thereafter, on Decenber 7, 1981, the ALOissued his Suppl enent al
Deci si on on Backpay. Respondent tinely filed exceptions and a
supporting brief to the ALO s Suppl enental Decision. The General
Gounsel responded to Respondent' s exceptions, urging that the
Suppl enental Deci sion be adopted inits entirety by the Board.

Pursuant to the provisions of section 1146 of the
Agricultural Labor Relations Act (Act), the Board has del egated its
authority in this proceeding to a three-nenber panel.

The Board has considered the record and the ALO s
Suppl enental Decision in light of the exceptions and briefs and has
decided to affirmthe ALO s rulings, findings, and concl usions? as
nodi fied herein, and to adopt his recomnmended order.

Respondent obj ects to the formul a chosen by the Genera
Qounsel for conputation of backpay liability, and the ALO s
nodi fication of that formula, on the ground that other formul as are

nore appropriate. Respondent al so objects to the anount of

3/'We reject the ALO's dictumthat, as a general rule, piece rate
work in agriculture is not conparable to non-agricultural jobs
conpensated on a piece rate basis. See, for exanple, DelLorean
Cadillac, Inc. (1977) 231 NNRB 329, 332 [ 96 LRRM1347]. W find
It unnecessary to address this issue. Assum ng, arguendo, that such
a nodification of the above formula would be warranted, we agree
with the ALO' s primary reason for failing to seek such a piece rate
conpensation formula here, i . e., that Respondent's records are
i nadequat e for nmaki ng backpay conputations on that basis.

8 ALRB No. 54 2.



backpay cal cul ated by the CGeneral Counsel and nodified by the ALQ
arguing that, for nost of the individual discrimnatees, the amunt
calculated is in excess of Respondent's liability.

This Board generally utilizes one or nore of the basic
formulas of the National Labor Relations Board (NLRB) as set forth in
its Casehandling Manual (Sections 10538.1-10544.4) to conpute the
amount of gross backpay for discrimnatees. (Arnaudo Bros. (Aug. 31,
1981) 7 ALRB No. 25.) Wen it is inpossible to determ ne the exact

amount of backpay due to any discrimnatee(s) by the use of one of
the above formulas, this Board, consistent with NLRB practice, uses
any formula or conbination of fornulas considered equitable,
practicable, and in accordance with the purposes of the Act. (Butte
View Farns (Nov. 8, 1978) 4 ALRB No. 90; Maggi o-Tostado, Inc. (June
15, 1978) 4 AARB No. 36; Frudden Produce, Inc. (Mar. 29, 1982) 8

ALRB No. 26.) The test of the amount arrived at is not exactitude,
but whether the formula is reasonably calculated to arrive at the

cl osest approximation to the amount the enployee( s) woul d have earned
during the backpay period, absent the enployer's unfair |abor
practice(s). (Butte ViewFarns v. ALRB(1979) 96 Cal . App. 3d 961,
966 [157 Cal.Rptr. 476] ? NLRBv. Toppino, Charley & Sons, Inc. (5th
Cir. 1966) 358 F.2d 94[61 LRRV2655, 2656].)

Once the Ceneral Counsel issues a backpay specification based
upon the above principles establishing the gross backpay due to each of
the discrimnatees, the burden of proof shifts to respondent to
establish facts which would mtigate or negate its liability to the

empl oyee(s) . (NLRB v. Brown & Root

8 ALRB Mo. 54 3.



(8th Cir. 1963) 311 F. 2d 447 [52 LRRM 2115, 2120]; NRBv. Hite

Chief, Inc. (9th Cr. 1981) 640 F 2d 989 [ 106 LRRM2910] .)
Therefore, a two-pronged anal ysis is appropriate in backpay

determnations. First, the Board nust exam ne and, if necessary,
refine the formula used by the General Counsel to conpute the gross
backpay anount for each discrimnatee. The forrmula utilized by the
CGeneral Counsel must not be arbitrary and nust be reasonably
calculated to represent the gross amount the discrimnatee(s) would
have earned during the backpay period, absent the discrimnation.
Following this analysis of the formula used, the next step is the
wei ghing of the evidence presented by Respondent that tends to
dimnish or extinguish its liability and determ ne whet her Respondent
has presented a preponderance of evidence in that regard.

W find that the formula chosen by the General Counsel (the
use of representative workers to estimte backpay liability), as
properly nodified by the ALOto nore exactly represent the

actual discrimnatees, was not arbitrary and neets the obligations of
exact ness? establ i shed by applicabl e National Labor Relations Act
(NLRA) precedent. (See Labor Code section 1148.)

4 Resgondent suggests that the apﬁropriate formula woul d be one
using the average earnings or work hours of the discrimnatees during
a selected normal period prior to the unfair |abor practice. Such
formulas are preferred by the NLRB in nost settings. See, NLRB Case
Handl i ng Manual, Part Three, section 10538-10540. 4; ef Nathan Sez
Eat Here, Inc. (1973) 201 NLRB 343 [82 LRRM1264] . ) However, the
General Counsel and the ALO rejected that fornula due to the paucity
of the records maintained by Respondent. Further, the NLRB suggests
that these formulas are inappropriate in a seasonal industry such as
Respondent's. NLRB Case Handling Manual Part Three, sections
10538.2(c) and 10540.2(c) .

8 ALRB No. 54 4.



Respondent' s al ternative formul a, derived from Maggi o- Tostado, Inc.,

supra, 4 ALRB No. 36, was rejected by the ALO because it failed to
account for part-time workers.¥ After careful review and

consi deration of the various fornul as suggested, we have decided to
adopt the backpay formul a proposed by General Counsel, as nodified
by the ALQ as there has been no showing that this formul ati on was
arbitrary or an unaccept abl e approxi nation of the probabl e gross
earnings of the discrimnatees during the backpay peri od.

In presenting evidence that tended to reduce or extinguish
the gross backpay liability to each individual discrimnatee,
Respondent prinmarily argued that as to Vicente Marti nez Nunez,
Socorro Martinez, BEma Martinez, and Idolina Martinez, the nature of
their interi menpl oyment with Paul Masson Vi neyards was such as to
exti ngui sh Respondent's obligations to these workers. The ALO found
that, except for Idolina Marti nez, Respondent failed to neet its
burden of proof as to those enpl oyees. V& agree.

As to Maria Martinez, Bma Martinez, and Hena Marti nez,
Respondent contends that, beyond the reductions in the gross backpay
allowed by the ALQ those three discrimnatees failed to exercise
reasonabl e diligence in seeking interi menpl oyment or sought to
conceal interimearnings. The ALOfound, and we affirmhis finding,

that Respondent failed to neet its burden of proof

YThe formul a utilized in Ma%gi o-Tostado, | nc., supra, 4 ALRB No.
36, was adopted only after the Board was unabl e to support the use of
the representative-enpl oyee formula due to the nature of that
enpl oyer's records. (Mggio-Tostado, supra, at p.3, n. 2.)

8 ALRB No. 54 5.



as to those contentions, for the record establishes that the
enpl oyees exercised reasonabl e diligence and freely disclosed
their interimearnings prior to the backpay hearing.

Finally, due to the unavailability of Baltazar Martinez
(now deceased), the ALO deferred to a credibility resolution by
another ALOin a prior related matter (0. P. Mirphy & Sons (Sept.
19, 1978) 4 ALRB No. 62) to determne Baltazar Martinez'

avai lability for work. Recognizing that the question before the

other ALO was distinct fromavailability for work, we find only that
Bal tazar Martinez attenpted to apply for work with Respondent prior
to the start of its 1976 harvesting season. The specul ation by
Respondent that this discrimnatee would have del ayed begi nning

enpl oyment with Respondent until the end of the |ettuce harvesting
season creates an anbiguity in the record. This ambiguity is
presuned to be the result of Respondent's discrimnation and,
therefore, we affirmthe ALO s conclusion as to Baltazar Martinez.
(International Trailer Conpany, Inc. (1965) 150 NLRB 1205, 1207 [58
LRRVI 1233] .)

ORDER

Pursuant to Labor Code section 1160. 3, the Agricultura
Labor Rel ations Board hereby orders that Respondent 0. P. Mirphy
Produce Co., Inc., its officers, agents, successors, and assigns pay
to the enployees |isted bel ow, who in our Decision and Order dated
Septenber 19, 1978, were found to have been discrimnatorily
di scharged by Respondent, the amounts set forth bel ow beside their
respective names, plus interest thereon conpounded at the rate of
seven percent per annum plus such additiona

8 ALRB No. 54 6.



backpay and interest, if any, as has accrued up to the date
Respondent offers reinstatement to the said enployees in

accordance with our prior order in this matter.

Vicente Martinez Nunez $1,633. 24
Socorro Martinez 1,960. 15
Maria Martinez _ 2,272.67
Estate of Baltazar Martinez 1,595.71
Enma Marti nez 2,106.71
| dol i na Martinez 1,080. 00
Roberto Martinez 1,800.96
Hena Martinez 1,985.23

Dated: August 3, 1982

HERBERT A. PERRY, Acting Chairnman

ALFRED E. SONG Menber

JEROME R WALDI E, Menber

8 ALRB No. 54 7.



CASE SUMVARY

0. P. Mrphy Produce Co. , Inc. 8 ALRB No. 54
Case Nos. 76-CE-33-M et al.

(4 ALRB No. 62
(4 ALRB No. 1

)
06)
ALO DEC S| ON

The CGeneral Counsel issued specifications setting forth the anount of
backpiy and benefits owed discrimnatees who had been won fullg
refused rehire by Respondent. (See, 0. P. Mirphy (Sept. 19, 1978) 4
ALRB No. 62.) Respondent objected to the fornmula chosen to arrive
at, as well as to the actual anounts of, backpay. The ALO concl uded
that while the CGeneral Counsel had chosen an appropriate formula (the
use of representative workers to estimte the wages due the

di scrimnatees), the fornula as applied was based on workers who were
not representative of the discrimnatees. The ALO therefore applied
the fornula using workers who were nore representative. The AL
further concluded that Respondent had not proven that the anounts
arrived at were incorrect, except as to two discrim natees.

BOARD DECI Sl ON

The Board affirned the rulings, findings, and conclusions of the ALO
and adopted his proposed order. The Board set forth the two-prong
test used to review specifications of makewhol e i ssued by the General
Qounsel . First, the General Counsel's specifications nust not be
arbitrary and nust be reasonably cal cul ated to approxi nate the anount
of backpay due discrimnatees. A respondent has the burden of
proving, by a preponderance of the evidence, any interimearnings and
mtigation not accounted for by the General Counsel's specifications.

The Board found it unnecessary to determne whether a piece rate
factor was warranted in the above specifications, finding only that it
woul d be iqﬁossi ble to cal culate such a factor using Respondent's
records. e Board also clarified the ALOs ruling as to the

unavai | abl e di scrimnatee by resol ving anbiguities in the record

agai nst Respondent .

This Case Sutmary is furnished for information only and is not an
official statement of the case, or of the ALRB.

* * D
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STATE OF CALI FORNI A
BEFORE THE
AGRI CULTURAL LABOR RELATI ONS BOARD

0. P. MRPHY PRCDUCE CO. , | NC.,
dba 0. P. MJRPHY AND SONS

Gase No. 76-(&33-M
(4 AARB No. 62;

Respondent

and
SUPPLEMENTAL DEC SI ON
UNI TED FARM WORKERS CF AMERI CA,
AFL-A O

N e e N N N N N N N N N N

Charging Party

APPEARANCES:

Constance Carey of
Salinas for the
Ceneral Counsel

Terrence O Connor of

Salinas for the
Respondent

STATEMENT OF THE CASE
Joel Gontberg, Admnistrative LawCficer:

Septenber 19, 1978, the Agricultural Labor Rel ations Board issued
a Decision and Oder in this proceeding (4 ALRB No. 62), finding,

inter alia, that Respondent had discrimnatorily refused to re-

hire Vicente Martinez, Maria Martinez, Baltazar

Martinez, Elena Martinez, Enma Martinez, Idolina Martinez, and
Roberto (Baltazar) Martinez, in violation of Sections 1153 (c¢) and
(a) of the Agricultural Labor Relations Act and directed that

-1 -
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Respondent reinstate themand reinburse themfor any |oss of pay
suffered as a result of its discrimnatory practices.

The parties were unable to agree on the anount of back-
pay due the enpl oyees, and on February 13, 1981, the Board's
Regional Director in Salinas issued a backpay specification. The
Respondent filed its answer on March 17, 1981. The Regional
Director issued a first amended backpay specification on
August 20, 1981. At the hearing, the General Counsel nodified
its backpay formula. Pursuant to ny order, these changes were
incorporated into a second amended backpay specification, dated
Septenber 25, 1981.

A pre-hearing conference was hel d before ne in Salinas,
California, on Septenber 10, 1981. The hearing was conducted in
Salinas on Septenber 16 and 17, 1981. Al parties were given a
full opportunity to participate in the hearing. The General
ounsel and the Respondent filed post-hearing briefs.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after full consideration of the
briefs filed by the parties, | nake the follow ng findi ngs of
fact and concl usi ons of |aw
|. The Backpay Formil a.

The discrimnatees all worked for the Respondent in

1975 as tomato pickers. They were deni ed enpl oynent for the en-
tire 14-week season in 1976, and were offered reinstatenent in

August, 1977. The parties agree that backpay shoul d be conput ed
on a weekly basis, but differ sharply as to the nmethod to be em

pl oyed i n naki ng the conput ati on.

/1



© 0O N o o A W N PR

N NN NN B — Pk b 2B B b
A W N P O © 00 N O OO b W N - O

N DN
o Ol

N DN
o

4 ARB No. 90, ALODecision at p.

A The General Qounsel 's Formul a
Ben Rono, the Board's conpliance officer inthis
matter, testified that he cal culated gross backpay by selecting

representative enpl oyees who worked the entire 1976 tomato harvest
season. Ronmp stated that, because Respondent's 1976 payroll re-
cords do not indicate hours worked, it was inpossible for himto
determ ne which enpl oyees worked full-tine and which did not.

The tomato pickers were paid on a piece-rate basis nearly 100% of
the tinme. He selected four enployees in Crew No. 2. He added
their earnings for each weekly pay period and divided by four to
determ ne gross backpay. Because Crew No. 2 did not work during
the first week of the season, he used four representative em

pl oyees fromCrew No. 1 for that week (see G. C. Exh. 2). M.
Romo testified that he had been directed by his superiors to use
only top earners as representative enployees. 1In the course of
reviewing the 1976 earning records, it becane clear to ne that

the four "representative" enployees chosen by the General Counsel
were not, in fact, representative. They were the top four
earners for the season as a whole, and consistently ranked in the
top 10% 20% of all the workers fromweek to week.

B. The Respondent's Suggested A ternatives

The Respondent has submtted payroll records for
1975 and 1977 to formthe data base for determning gross backpay

for each discrimnatee. The Respondent correctly notes that the

National Labor Relations Board w il typically conpute backpay

YThe Board di sapproved the practice of selecting only
top earner¥ for a representative grougeln Butte View Farns (1978)
: ealsoN. L. R.B. v. Iron

VWrkers, Local 378 (9th Gr. 1976), 532 F.2d 1241.

- 3-
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based on its "actual earnings" fornula. DeLorean Cadillac, Inc.

(1977) 231 NNRB 329, 332; NLRB Gasehandling Manual (Part 111)
Gonpl i ance Proceedi ngs, August, 1977, Sections 10538-10544. LUh-

fortunately, the nature of tomato harvesting and of Respondent's
recor dkeepi ng nake it inpossible to use the discrimnatees' work
history as a basis for arriving at a reasonabl e backpay forml a.
The principal difficulty is that agricultural piece-work is not
conpar abl e to the kinds of jobs conpensated on a piece-rate basis
inafactory setting. Wile it nay be possible to determne the
productivity of an enpl oyee who assenbl es el ectroni c conponents or
stitched garnents wth a fair degree of accuracy, because the na-
terials invol ved are standard and can be provided to the worker at
a constant rate in a controlled environnent, the sane cannot be
said of harvest work. Respondent's payroll records denonstrate
that earnings of individual enployees and crews as a whol e fl uct u-

ate dramatically fromone week to the next. For exanpl e, using

Respondent's own cal cul ati ons of average earnings in Cew No. 2,
the average worker earned $72. 76 during the week ending Qctober 6,
1976, while the follow ng week the average junped to $229.88. The
causes of these fluctuations are nany: the quality of the pick,
the nunber and size of tomatoes ready to be picked per field, the
weat her, and, nost significantly, the production quota set by the
Company at the beginning of the day. Calculating the average
weekly earnings of the discrimnatees in 1975 would be of little
value in determning 1976 earnings in view of the extreme fluctua-
tions in earnings fromweek to week. As Respondent has noted in
its post-hearing brief, the NLRB requires such fluctuations to

taken into account in devising an appropriate backpay fornul a.

-4 -
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N.L.R. B. v. Iron Wrkers, Local 378, supra.

The 1975 records are unreliable for a nunber of

other reasons. First, they do not indicate the nunber of hours
wor ked per enpl oyee. Wthout this information, it is inpossible
to cal cul ate neani ngful productivity data. There is no way of
det er mni ng when an enpl oyee mssed work because of illness. Nor
can one tell if the work week was unusual |y short or long. Se-
cond, the 1975 records were naintai ned by a | abor contractor who
permtted nore than one famly nenber to work on the sane earn-
ings card. As aresult, sone workers had inflated production re-
cords, while others had no records at all.

The 1977 records do indicate the nunber of hours
worked. However, the avail abl e records cover only one, two, or
three weekly pay periods, and only a few of the discrimnatees
worked in 1977. Further, the 1977 season was narked by a nunber
of Enployer unfair |abor practices and a work stoppage. See

0. P. Mirphy Produce Co., Inc. (1979) 5 ARBNo. 63. Such events

cause turmoi |l and nake earnings unreliable for purposes of com
puting backpay. H Il Transportation Co. (1953) 102 NLRB 1015,
1021; N.RB Gasehandl i ng Manual , supra, Section 10562.

It still mght be possible to use the 1975 earning

records to determne the relative productivity of the discrinuna-

tees in conparison with the productivity of all the other

workers. The resulting productivity factor could then be applied ,
to 1976 earnings. However, the Respondent did not introduce the

1975 records for that purpose (R. T. II, pp. 136, 148). | agree

wi th Respondent that examning the 126 pages of earnings records

wth the necessary care would be a formdable task wth a | ow

- 5-
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probabi lity of yielding nmeani ngful infornation.

In sum there is no way to extract neani ngful data
about the productivity of the discrimnatees fromRespondent's
records. No other evidence with respect to the quality of their
work or their attendance was presented by either party. | rnust
therefore assune that the di scri mnatees were average enpl oyees
who woul d have worked t he average nunber of hours worked by full -
time enpl oyees during the backpay period.

Respondent next suggests that, if 1976 earnings are
to be used, the average earnings of a crew or crews be determ ned,
excl udi ng enpl oyees who earned | ess than a certain dollar figure. 12
This method has rmuch to commend it and is in the spirit of the

net hod approved by the Board in Butte View Farns, supra. UWndfor-

tunately, because the 1976 earnings records do not indicate the
nunber of hours worked, they are inadequate to determne which
enpl oyees worked full-tinme. In its conputations, the Respondent
arbitrarily guessed that workers who earned | ess than a certain 10
amount were part-time workers, while those who earned nore
shoul d be considered in determni ng a crew aver age.

To test the fairness of Respondent's nethod, |
ranked the earnings of each picker in OGew No. 2 for several pay 99
periods, putting the highest figure at the top of a col um and
the lowest figure at the bottom | was unable to determne any
poi nt whi ch woul d separate full-tine workers frompart-tine
workers. Any nunber of cut-off points could be chosen, but all
woul d be arbitrary. | therefore conclude that crew averages

cannot formthe basis of a fair backpay cal cul ati on.
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C. The Appropriate Fornula
In Mggio-Tostado, Inc. (1978) 4 ALRB No. 36, the

Board was faced with a situation in which it could not reasonably

apply any of the fornulas put forth by the parties. In fashion
ing its own formula, the Board turned to a nethod of calculation
which it considered to be "equitable, practicable, and in conso
nance with the policy of the Act." 4 ALRBNo. 36, at p. 3. In
determning gross backpay (see Appendix " A" ), | have nodified the
net hod used by the General (ounsel to avoi d skew ng the earni ngs
in an unrepresentative nanner.

| followed the practice of the parties of limting
their conputations to Gew No. 2. | selected the only seven
wor kers whose nanes appear both on the August 18 and Novenber 4
payrolls, the first and | ast periods in which the crew wor ked. 2
It is reasonably certain that each of these enpl oyees worked full -
tine. | then averaged the earnings of these enpl oyees for each 17
weekly pay period. By selecting all of the enpl oyees who fit the
category of working during the first and last payrol|l period, a
nore representative sanpl e of full-tine enpl oyees was achi eved.

O course, this formula is not a precise conputation of what the

di scrimnatees woul d have earned in 1976. It nakes no al | onance
for differences in skill levels anong the discrimnatees, differ-
ences whi ch undoubtedly exist. It is sinply the best approxi na-

tion whi ch can be nade, given the i nadequacy of the raw dat a,

2/ Oew No. 2 began to work during the week of _
August 11, but | agree with the Respondent that its earnings dur
ing that week were insufficient to be representative. See Res-
pondent's Brief, Appendix Il. | used the earnings of four em
pl oyees fromQew No. 1 selected by the General (ounsel to deter-
mne gross backpay for the periods ending August 4 and 11.

-7 -
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wi t hout undertaking a conplex and time-consum ng exam nation of
all the underlying records. Even such an exam nation woul d prob-
ably not result in a nore educated approxination.

1. The Backpay Peri od.

The central issue with respect to the backpay period is
whet her some of the discrimnatees had a fixed practice of moving
fromcrop to crop, which caused themto arrive at the Conpany after
t he beginning of the tomato harvest and to | eave before its
concl usi on.

Most of the discrimnatees picked strawberries at Pik-
D-Rte during the sunmer. They began in May and quit or were
laid off in August when the amount of work in the strawberries
began to taper off. Maria, ldolina, and Roberto worked at Pik-D
Rte in August, 1976. Emma, Vicente, Elena, and Socorro had
worked at Pik-D-Rte in other years, but not in 1976. Respondent
contends that Maria, ldolina, and Roberto were not available for
enpl oyment at the Company until their enployment with Pik-DRte
ended about September 1, and that the backpay period did not
begin until that date. | find the Respondent's argument unper -
suasive. In 1976, Respondent hired tomato pickers directly,
rather than through a | abor contractor, for the first time. Al
the discrimnatees filed, or attenpted to file, applications
during the last week of July, as prescribed by Respondent. In
prior years, they had left their work in the strawberries before
the season ended, in order to go to work for the Company. Even 2(3
usi ng the average earnings figures proposed by Respondent in its 27
post-hearing brief, it is clear that the discrimnatees woul d

have earned nmore at the Conpany in August than they did at

- 8-
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P k-DRte. By filing applications the discrimnatees nanifested
their interest in working for the Conpany. The Respondent has
not net its burden of proof to establish that Idolina, Roberto,
and Maria were unavail able for work at the Gonpany at the begi n-
ning of the season in 1976. Watever uncertainty exi sts has been
created by Respondent’'s discrimnatory practices and nust be re-

solved in favor of the discrimnatees. Butte M ew Farns, supra.

Smlarly, Baltazar had worked for a nunber of years
for Admral Packing Conpany. A portion of Baltazar's testinony
fromthe unfair |abor practice hearing was admtted into the re-
cord. Init, Baltazar (now deceased) indicated that he asked
Respondent for an application in order to work for it when he
finished at Admral. Respondent contends that this evidence
proves that Bal tazar woul d not have been avail able to work for it
until Cctober 8. Another portion of his testinony nakes it
appear that it was Respondent's agent who told Baltazar not to
cone back until he finished work inthe lettuce. Again, it is
difficult to knowwhat Baltazar woul d have done if he had been
offered work at the Gonpany, particularly inlight of its newy
articulated policy of giving preference to enpl oyees who woul d
work for it throughout the season. Respondent nade substantially
the sane argunent in the original unfair |abor practice proceed-
ing. The Admnistrative Law Gficer found that Baltazar had been
told by the Gonpany that he coul d not have an enpl oynent applica-
tion until he finished working in the | ettuce (ALO Decision at
p. 8). He further concluded that the fact that Baltazar was
working in the lettuce did not necessarily nean that he woul d

have been unavail able to work at the Gonpany at the begi nni ng of

- 9-
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the season (ALO Decision at p. 19). Because the Admnistrative 9
Law O ficer had an opportunity to assess the credibility of o
Bal tazar and other witnesses, | decline to disturb his findings. 4
| conclude that the Respondent has not proved that Baltazar woul d
have been unavailable to work for it at the beginning of the 1976
season.
Six of the discrimnatees picked grapes at Paul Masson
at one tinme or another. Vicente and Socorro first worked at Paul
Masson in the fall of 1975. They were recalled to do tieing work
during the wnter. Pursuant to a provisioninits collective
bar gai ni ng agreenent wth the UFW Paul Msson recal | ed themon 12
Septener 21, 1976, onthe basis of seniority. Respondent argues
that this work history denonstrates that M cente and Socorro had
regul ar jobs at Paul Masson and woul d have returned t o t hemwhen
recal led, even if they had been working for the Gonpany in 1976
As a result, the backpay period for these enpl oyees shoul d end on
the date of their recall. Wile | agree wth Respondent's argu-
nent as a statenent of principle, | amunable to find that the
fact that Socorro and Vicente had worked for Paul Masson in 1975 20
establ i shes that they woul d have done so again in 1976, in the
absence of discrimnation agai nst themby the CGonpany. Respon-
dent nust establish nore of a work history than this to convert
interimearnings into a conpl ete bar to recovery of backpay.
Ema worked for Paul Masson in 1976. Respondent cites
its own answer to backpay specification as evidence that she
al so worked for Paul Masson in 1975. Even assuning that Respon-
dent could have properly introduced Ewa's prior testinony to

establ i sh such a work history, | woul d concl ude that one prior

- 10 -
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year at Paul Masson was insufficient to establish a definite
pattern of annual return to work there.

| dol i na began working at Paul Masson in 1972. She tes-
tified that it was her practice to return when she was recall ed.
Al t hough the record does not indicate whether she worked at Paul
Masson in 1974, the gist of her testinony is that she worked
there on a regular basis. | find that Idolina' s work history at
Paul Masson denonstrates a pattern of returning each year when
recal led. | therefore conclude that the backpay period for her
ended on Septenber 22, 1976. g
I11. The Duty To Mtigate Damages.

Respondent argues that El ena, Vicente, Socorro, and
Enma willfully failed to mtigate damages by failing to work for
Pik-D-Rite in August. | find no nerit in this contention. The
evi dence establishes that those famly menbers who did work for
Pik-D-Rte began in My, at the onset of the strawberry season.
By August, work in the strawberries was w nding down. The ot her
famly menbers were clearly aware of this situation. There is
no evi dence whatever that jobs were available in the strawberries
in August. Further, it did not becone clear to the discrimna-
tees that they were not going to be rehired until shortly after
t he season began at the Conpany. They returned several tines
seeking work and were under no duty to mtigate damages while the
situation remained equivocal. Finally, a discrimnates is not

required to seek new work instantly. Rather, an exam nation of

3/1 will not deduct Idolina s earnings at Paul Masson
for the Septenber 23 period fromher gross backpay, because I
cannot determne what portion of those earnings cane on or be-
fore Septenber 22.

- 11 -
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his or her efforts to find work, during the entire backpay period,

IS considered. Saginaw Aggregates, Inc. (1972) 198 NLRB 598.

Henais the only discrimnatee who had no interim
earnings whatever in 1976. She was unable to renenber any efforts
she may have made to find work that year. 'dven the experience of
the other discrimnatees in finding work and her past history of
enpl oynent at Paul Masson, | find that it is reasonable to assune
that she woul d have been hired to work at Paul Masson in 1976. %/
| conclude that Hena willfully failed to mtigate damages and
that she shoul d be deni ed backpay for the pay periods ending
Sptener 29, Ctober 6, 13, and 20, 1976. %

Respondent contends that Maria failed to nake reason
able efforts to find work because she sought work in the fields,
rather than at offices, after being laid off by Fk-DRte.

Maria testified that she did seek work in the fields, but could
not renenber asking about work at of fices. 5 Her testi nony was
under st andabl y vague about events which took place five years
earlier. But, unlike El ena, Mria did renenber naki ng sone
effort to find enpl oynent and she actually did find work in a

garlic shed. Adiscrimnatee is only required to nake a reason

able effort to seek enploynent. Butte View Farns, supra. |

4/ Roberto was hired by Paul Masson as a new enpl oyee in
1976.

_ 5/ Wil e backpay is not tolled as a result of a willful
failure to mti g?ate damages, it is assumed that interim earnings
woul d have equal ed gross backpay. Brotherhood of Painters,

Local 419 (1957) 117 N.RB 1596.

6/ There is no evidence that farmworkers are custonarily
hired in offices. Decisions of the Board denonstrate that hiring
is frequently done by foremen in the fields. Respondent hired
sone enpl oyees in the fields in 1976 (ALODecision at p. 5).

-12 -
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concl ude that the Respondent has not established that Maria wil-
fully failed to mtigate danages.

V. Interi mEarnings.

The parties have stipulated to the anounts of interim

earnings for nost of the discrimnatees. The only unresol ved

I ssues concern Roberto' s earnings at Paul Masson and the work
done by Socorro and Maria at a garlic shed in Geenfield.
Roberto testified that he worked at Paul Masson in the

fall of 1976. Because Respondent had an incorrect social secu-
rity nunbber for Roberto, it did not obtain his earnings records
fromPaul Masson intine for the hearing. | permtted the re-
cords to be introduced after the hearing ended. Respondent has
tendered an unenpl oynent i nsurance clai mformin Roberto' s nane
show ng earni ngs of $593. 05 at Paul Msson for the fourth quarter

of 1976. | accept this docunent as evidence of Roberto' s earn-

ings. | wll assume that he worked during the same pay peri ods
as the other nenbers of his famly and wll apply his earnings to

particul ar pay periods in approxi mately the sane proportion as
their earnings at Paul Masson.

Socorro was laid off at Paul Masson on Cctober 18. She
testified that she then worked for about five days at a garlic
shed in Geenfield. Socorro renenbered working about ei ght hours
per day and being paid on an hourly basis. She stated that
Maria worked with her. Maria could not at first renmenber working
at the shed. After her nenory had been refreshed by readi ng her
forner testinony, Maria stated that she had worked at the shed
for about two weeks and was paid between $3. 00 and $4. 00 per

hour. Respondent represents that the conpany in question has

- 138 -
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gone out of business and that payroll records are unavail able.
Because Socorro's testinony was clearer than Maria's | conclude
that Maria and Socorro had interimearnings for five days at the
garlic shed during the pay period ending Cctober 26, 1976. |
wi || adopt Respondent's suggestion that an hourly wage of $3.50
be used in determning the interimearnings, which will there-
fore be $140.00 for each discrimnatee (eight hours x five days
x $3.50/ hour = $140. 00)

I n deducting interimearnings fromgross back pay, |
will apply the interimearnings to the Respondent's pay period
whi ch nost closely corresponds to the period during which they
were earned. For example, | will apply interimearnings at Paul
Masson for the period ending Septenber 23 to gross pay at the
Company for the period ending Septenber 22, rather than to the
Sept ember 29 period, as suggested by General Counsel.

V. The Renedy.

The Respondent's obligation to make the discrimnatees
whol e wi Il be discharged by paynent of the net backpay due them
as set forth in Appendix " B" plus interest at the rate of 7% per
annumto accrue commencing with the last day of each week of the
backpay period when such sum becane due and owed to the discrim-
natees until the date this decision is conplied wth, mnus any
tax w thhol ding required by federal and state |aws.

Uoon the basis of these findings and concl usi ons and
upon the entire record in this proceeding, | hereby issue the
fol | ow ng recommended:

Il
Il

- 14 -
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The Respondent, O P. Mirphy Produce Co., Inc.

ORDER
. dba

0. P. Murphy & Sons, its officers, agents, successors, and
assigns, shall make the discrimnatees in this proceeding whol e
by payment to themof the follow ng anounts together with inte

rest at the rate of 7% per annumas nore fully described above:

Vincente Martinez $1,633.24
Socorro Martinez 1,960. 15
Maria Martinez 2,272.67
Bal tazar Martinez 1,595.71
Ema Mrtinez 2,106.71
I dolina Martinez 1,080. 00
Roberto Martinez 1,800.96
Hena Martinez 1,985.23

Dat ed: Decenber 7, 1981
AGRI CULTURAL LABCOR ELATI ONS BQARD

-

-

BY \n (T T
Joel Gonber g
Administrative Law Officer
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1.

APPEND X " A"
COVPUTATI ON OF GROSS BACKPAY

Payrol | period ending August 4, 1976:

Nane Enpl oyee No. Ear ni ngs
Angel i na Chavez 602
Rar ael Chavez 613 $ 102.30
Jose Chavez 612 95. 30
Jesus Qontreras 611 96. 30
73. 45
Tot al $367.35
Aver age 91. 83
Payrol | period ending August 11, 1976:
Nane Enpl oyee No. Ear ni ngs
Angel i na Chavez 602 $ 23131
Rar ael Chavez 613 121 47
Jose Chavez 612 538 61
Jesus ontreras 611 .
Tot al $ 837.80
Aver age 209. 45
Payrol | period ending August 18, 1976:
Nane Enpl oyee Nb . Ear ni ngs
d enenti na Chavez 623 $ 2223 fg
Trini dad Chavez 619 126 34
Franci sca Gnzal ez 1205 505. 26
Virginia Gnzal ez 1208 578 B3
Raf ael Ledesna 1884 195 93
Sanuel Martinez 2153 561 19
Sjifredo Ramrez 3178 :
Tot al $1,514.21
Aver age 216. 32
Payrol | period ending August 25, 1976:
Nane | oyee No. Ear ni ngs
- =npl oy $ 88.94
d enenti na Chavez 623 137.82
Tri ni dad Chavez 619 101. 36
Franci sca Gonzal ez 1205 %2(2). 08
Mirginia Gnzal ez 1208 135- gg
Raf ael Ledesna 1884 121 07
Sanuel Martinez 2153 :
Sjifredo Ramrez 3178
Tot al $ 837.62
Aver age 119. 66
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APPENDIX "A" (continued)

5. Payroll period ending September 1, 1976:

Narre Enpl oyee Nb. Ear ni ngs
d enenti na Chavez 623 $ 141.95
Trini dad Chavez 619 187. 38

Franci sca Gnzal ez 1205 (43.25)*
M rai nia Gnzal ez 1208 135. 11
Raf ael Ledesna 1884 231. 34
Sanuel Mrtinez 2153 174. 13
Siifredo Ramrez 3178 204. 67

Total $ 1,074.58
Aver age 179.10

*Earni ngs excl uded fromconput ati on because they are too

lowto represent full-tine work for the pay period.

6. Payroll period ending Septenber 8, 1976

Nane Enpl oyee No. Ear ni ngs
d enenti na Chavez 623 $ 186.02
Trini dad Chavez 619 222. 38
Franci sca Gonzal ez 1205 153. 19
M rainia Gnzal ez 1208 164. 99
Raf ael Ledesna 1884 228. 99
Samuel Mirtinez 2153 186. 20
Sjifredo Ramrez 3178 187. 00

Total $1,328.77

Aver age 189. 82

7. Payroll period ending Septener 15, 1976

Nane Empl oyee No. Ear ni ngs
d enenti na Chavez 623 $ 187.20
Tri ni dad Chavez 619 293. 95
Franci sca Gnzal ez 1205 230. 43
M rai nia Gnzal ez 1208 308. 77
Raf ael Ledesna 1884 361. 01
Sanuel Mirtinez 2153 243. 20
Siifredo Ramrez 3178 288. 30

Total $ 1.912.86
Aver age 73.27
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APPENDI X " A" (continued)

8. Payroll period ending Septenber 22, 1976:

Name Enpl oyee Nb. Ear ni ngs
d enenti na Chavez 623 $ 234. 92
Tri ni dad Chavez 619 221. 50
Franci sca Gonzal ez 1205 118. 79
M rainia Gnzal ez 1208 204. 47
Raf ael Ledesm 1884 210. 77
Samiel  Marti nez 2153 206. 38
Sijifredo Ramrez 3178 247. 99
Tot al $ 1,444.82
Aver age 206. 40
9. Pavroll period endino Septenber 29. 1976:
Name Enpl oyee No. Ear ni nas
(1 enent i na Chavez 6213 $ 181.10
Trini dad Chavez 619 187.61
Fran is a Gnzal ez 1205 122. 07
Virgi nia Gonzal ez 1208 194. 58
RAf ael | edesnma 1884 249. 99
Samuel Marti nez 2153 193. 46
Siifredo Ramrez 3178 205. 22
Tot al $1. 334. 03
Aver aoe 190. 58
10. Payroll period ending Cctober 6, 1976:
Nare Enpl oyee No. Ear ni nas
d enenti na Chavez 623 $ .00
Trini _rlarl (havez A10 104. 25
F anci sca Gnzal ez 1205 61. 90
Virai nia Gonzal ez 1208 83.84
Raf ael | edesna 1884 103. 82
Samiel  Narti nez 2153 . 00
Siifredo Ramrez 3178 108. 13
Tot al $ 46194
Aver age 92. 39
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APPENDI X " A" (conti nued)

11.

Payrol | period ending Cctober 13, 1976:

Nane Empl oyee No. Earnings
d enent i na Chavez 623 $ 263.68
Tri ni dad Chavez 619 311. 35
Franci sca Gnzal ez 1205 236. 61
Mirainia Gnzal ez 1208 326. 78
Raf ael | edesna 1884 420. 40
Sanuel Martinez 2153 (138. 24)*
Sijifredo Ramrez 3178 350. 78

Total  $1.909. 60
Average 318. 27

*Ear ni ngs excl uded from conput ati on because they are too
lowto represent full-tine work for the pay peri od.

12. Payrol|l period ending Gctober 20, 1976:

Nane Enpl oyee No. Ear ni ngs
A enenti na Chavez 623 $ 157.12
Tri ni dad Chavez 619 177.93
Franci sca Gnzal ez 1205 162. 06
M rai nia Gnzal ez 1208 219. 70
Raf ael | edesna 1884 264. 93
Samuel Martinez 2153 224. 08
Siifredo Ramrez 3178 181. 52

Total $1.387.34
Aver age 198.19

13. Payroll period ending Gctober 26, 1976:

Name Employee No. Earnings
d enent i na Chavez 623 $ 287.62
Tri ni dad havez 619 302. 08
Franci sca Gnzal ez 1205 203. 55
Mirai nia Gnzal ez 1208 321.52
Raf aal | edecna 1884 343. 81
Samuel Martinez 2153 262. 30
Siifredo Ramrez 3178 231. 27

Total $1.952.15
Average 27/8.88
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APPEND X "A' (conti nued)

14. Payrol|l period endi ng Novenber 4, 1976:

Nane Enpl oyee No.
d enenti na Chavez 623
Tri ni dad Chavez 619
Fr anci sca Gnzal ez 1205
M rginia Gnzal ez 1208
Raf ael Ledesna 1884
Samuel Mrtinez 2153
Sjifredo Ramrez 3178
Tot al
Aver age

Ear ni ngs.
$ (41.60)*

207. 47
182. 34
131. 34
296. 66
210. 23
294. 93
$1, 322. 97
220.50

*BEarni ngs excl uded from conput ati on because they are too | owto

represent full-tine work for the pay peri od.
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PAYROLL
PERI OD

8/ 4/ 76
8/11/76
8/ 18/ 76
8/ 25/ 76
9/ 1/ 76
9/ 8/ 76
9/ 15/ 76
9/ 22/76
9/ 29/ 76
10/ 6/ 76
10/ 13/ 76
10/ 20/ 76
10/ 26/ 76

11/4/76

8/4/76
8/11/76
8/ 18/ 76
8/ 25/ 76
9/ 1/ 76
9/8/76
9/ 15/ 76
9/ 22/ 76
9/ 29/ 76
10/ 6/ 76
10/ 13/ 76
10/ 20/ 76
10/ 26/ 76

11/4/76

APPENDI X "B"

GRCOSS I NTERI M
BACKPAY EARNI NGS

Vi ncents Martinez

$ 91.83 $ 0
209. 45 0
216. 32 0
119. 66 0
179. 10 150.
189. 82 150.
273. 27 75.
206. 40 100.
190. 58 95,

92. 39 157.
318. 27 145,
198. 19 225.
278. 88 143.
220. 50 0.
TOTAL: $ 1,633.24
Socorro Martinez

$ 91.83 $ 0
209. 45 0.
216. 32 0.
119. 66 0.
179. 10 0.
189. 82 0.
273. 27 0
206. 40 101.
190. 58 109.

92. 39 171.
318. 27 286.
198. 19 95,
278. 88 140.
220.50 0.

TOTAL: $1,960. 15

. 00
. 00
. 00
.00

00
00
00
69
88
66
67
75
60
00

.00

00
00
00
00
00

. 00

36
32
83
23
21
00
00

NET
BACKPAY

$ 91
209.
216.
119.

29.
39.
198.
105.
94.

.00

172.

. 00

135.

220.

83
45
32
66
10
82
27
71
70

60

28
50

.83
209.
216.
119.
179.
189.
273.
105.

81.
. 00

32.
102.
138.
220.

45
32
66
10
82
27
04
26

04
98
88
50
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APPENDI X “B”

PAYRCLL
PERI CD

8/4/76
8/ 11/ 76
8/ 18/ 76
8/ 25/ 76
9/1/76
9/8/76
9/ 15/ 76
9/ 22/ 76
9/ 29/ 76
10/ 6/ 76
10/ 13/ 76
10/ 20/ 76
10/ 26/ 76

11/ 4/ 76

8/ 4/ 76
8/11/76
8/ 18/ 76
8/ 25/ 76
9/ 1/ 76
9/ 8/ 76
9/ 15/ 76
9/ 22/76
9/ 29/ 76
10/ 6/ 76
10/ 13/ 76
10/ 20/ 76
10/ 26/ 76

11/4/76

(Conti nued)

GRCSS
BACKPAY

Maria Martinez

$ 91
209.
216.
119.
179.
189.
273.
206.
190.

92.
318.
198.
278.
220.

TOTAL:

$ 91
209.
216.
119.
179.
189.
273.
206.
190.

92.
318.
198.
278.
220.

83
45
32
66
10
82
27
40
58
39
27
19
88
50

$ 2,272. 67

Bal t azar Martinez
83
45
32
66
10
82
27
40
58
39
27
19
88
50

TOTAL: _ $1,595.71

| NTERI M
EARNI NGS

. 86
82.
82.
82.
15.

.00
.00
.00
.00

24.
.00
.00
140.
.00

86
86
86
75

80

00

.00
.00
246.
113.
.00
183.
221.
142.
333.
103.
28.
.00
.00
.00

20
39

41
53
56
22
83
77

NET
BACKPAY

$ 8.
126.
133.

36.
163.
189.
273.
206.
190.

67.
318.
198.
138.
220.

209.

59
46
80
35
82
27
40
58
59
27
19
88
50

.83

45

.00

179.

51.
63.

.27

10

.41

74
84

.00
.00

289.
198.
278.
220.

50
19
88
50



1{APPENDI X " B"
2J|PAYRCLL
PERI OD
3
4 8/ 4/ 76
8/11/76
5 8/ 18/ 76
8/ 25/ 76
6 9/ 1/ 76
9/8/76
7| 9/ 15/ 76
9/ 22/ 76
8 9/ 29/ 76
10/ 6/ 76
9 10/ 13/ 76
10/ 20/ 76
10 10/ 26/ 76
11/ 4/ 76
11
12
13
8/ 4/ 76
14| 8/ 11/ 76
8/ 18/ 76
15 8/ 25/ 76
9/1/76
16 9/ 8/ 76
9/ 15/ 76
17| 9/ 22/ 76
18
19
20 8/ 4/ 76
8/ 11/ 76
21 8/ 18/ 76
8/ 25/ 76
22 9/ 1/ 76
9/ 8/ 76
23 9/ 15/ 76
9/ 22/ 76
2 9/ 29/ 76
10/ 6/ 76
25 10/ 13/ 76
10/ 20/ 76
26 10/ 26/ 76
11/ 4/ 76
27|

28

(Conti nued)

GROSS
BACKPAY

$ 91
209.
216.
119.
179.
189.
273.
206.
190.

92.
318.
198.
278.
220.

TOTAL:

I dolina

Enma Marti nez

83
45
32
66
10
82
27
40
58
39
27
19
88
50

$ 2,106.71

Martinez

$ 91
209.
216.
1109.
179.
189.
273.
206.

TOTAL:

83
45
32
66
10
82
27
40

$1, 080. 00

Robert o

Marti nez

$ 91
209.
216.
1109.
179.
189.
273.
206.
190.

92.
318.
198.
278.
220.

TOTAL:

83
45
32
66
10
82
27
40
58
39
27
19
88
50

$1, 800. 96

I NTERI M

EARNI NGS

.00

.00
. 00
.00
. 00
.00
.00

101.
109.
162.
282.

91.

36
32
63
98
90

.00
.00

. 84
98.
98.
98.
17.

84
84
84
50

. 00
. 00
. 00

. 86
61.
61.
61.
10.
20.
58.

142.
90.

166.

237.
95.

86
86
86
50
70
48
67
52
59
02
00

. 00
.00

NET
BACKPAY

$ 91.
209.
216.
119.
179.
189.
273.
105.

81.

. 00

35.
106.
278.
220.

83
45
32
66
10
82
27
04
26

29
29
88
50

. 00
110.
117.

20.
161.
189.
273.
206.

61
48
82
60
82
27
40

.97
147.
154.
57.
168.
180.
214.
63.
100.
.00

81.
103.
278.
220.

59
46
80
60
14
79
73
06

25
19
88
50
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