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STATE OF CALIFON A
AR ALTURAL LABCR RHATI ONS BOARD

AVERCA AH-AQ
Charging Party.

M SIS ON PACKI NG GOMPANY ) Gase Nos. 80- (B 44-SAL
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) 80- (& 254- SAL
and g
UN TED FARVIVWIRERS OF g 8 ARB Nb. 47
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)

DEd 9 ON AD ROER
h January 22, 1982, Administrative Law Gficer (ALQ Mchael H

Wi ss issued the attached Decision in this proceeding. Thereafter,
Respondent tinely filed exceptions and a supporting brief, and General
Qounsel filed a reply brief.

Pursuant to the provisions of Labor (de section 1146, the
Agricultural Labor Relations Board has del egated its authority inthis natter
to a three-nener panel .

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,

findi ngs, ¥ and concl usi onsgl of the AAOand

7 v hereby correct the reference on page 35 of the AAOs Decision to
foreman ovarrubias's testinony. The testinony described by the ALO is
that of forenan Zanbrano, not Qovarrubi as.

2 : . : : ,
=Bvenif there were no positions avail abl e in Respondent' s crews
when Véncesl ao Leyva and Ranon Santiago applied to forenan Mirillo for work,
Mrrillo s treatment of their applications In a discrimnatory nanner because
of their union activities would constitute a violation of Labor (de section
1153 (c¢) and (a). (Abatti Farns, Inc.

[fn. 2 cont. on p. 2]



to adopt his reconmended Qder as nwodified herein.

Inits exceptions, Respondent argues that the General unsel is
guilty of |aches because of the delays, followng the filing of the charges
and the issuance of the conplaint, and prior to the begi nning of the hearing.
The ALO properly rejected that argunent at the hearing. The NLRB has
consistently held that |aches is not a defense in its proceedi ngs, and that
admnistrative delay is not sufficient reason to deprive enpl oyees of their
statutory rights. (NNRBv. J. H Ritter-Rex Minufacturing @., Inc. (1969)
396 US 258 [72 LRRVI2881]; NLRBv. Katz (1962) 369 US 736 [50 LRRVI2177];
Sandard Ol Gonpany of Galifornia (1945) 61 NLRB 1251 [16 LRRVI14Q].)

Respondent al so takes exception to the ALOs granting General
QGounsel 's notion at the hearing to anend the conpl aint to include an
allegation that Respondent viol ated Labor Gode section 1153(d) by refusing to
rehire enpl oyee Samuel Rangel. V& find no nerit in Respondent’s excepti on.
The NLRB has al | owed simlar anendnents to conpl aints at heari ng and has
overrul ed admnistrative | awjudges who have abused their discretion by
refusing to al | ow such anendnents. (The Lion Knitting MIls Gonpany (1966)
160 NLRB 801 [63 LRRVI1041]; dtizens National Bank of WIlnar (1979) 245 NLRB
389 [102 LRRVI1467]; Bverbrite Hectric Sgns, Inc. (1976)
[fn. 2 cont.]
gdl\ﬁyegéeégg% t5 eiafégﬁom n34nﬁ))ers?Ot rl\l,ulr_ ie I g ?glddslaig;i/ggﬁeg%ﬁl (I;Ah I::a\ll I _Oh;[ rrm\;wen
hTing him osver. wihi n the next Lo veeks, 'Fespondent hired Severd

ot her workers who had not travel ed to Hiron after the 1979 Salinas harvest,
rather than hiring Leyva or Santi ago.

8 ALRB N\o. 47 2.



222 NLRB 679 [91 LRRVI1314].) At the hearing, although Respondent was gi ven
an opportunity to offer further testinony after the General ounsel's noti on
to anend the conplaint was granted, it declined to do so. There is no
evi dence that Respondent was in any nanner prej udi ced by the anendnent .

The mai n thrust of Respondent’'s exceptions is an attack on the
AOs credibility resolutions. Respondent argues that the ALOs credibility
resol uti ons are suspect because he resol ved contradictions in the testinony in
favor of General (ounsel's wtnesses rather than Respondent's wtnesses. Vé
Wil not disturb an ALOs credibility resol utions unl ess the cl ear
preponder ance of the rel evant evi dence denonstrates that they are incorrect.
(AdamDai ry dba Rancho Dos Ros (Apr. 26, 1978} 4 ARB No. 24; H Paso Natural
Gis . (1971) 193 NLRB 333 [ 78 LRRM1250]; Sandard Dy Vel | Products (1950)
91 NNRB 544 [26 LRRMI1531].) Qur reviewof the record in this natter

indicates that the ALOs credibility resol utions are supported by the record
as a wole and we therefore affirmthem The fact that a hearing officer
credits one party's wtnesses over another party's wtnesses i s not i nproper
and does not by itself inply bias on the part of the hearing officer. (N.RBv.
Tonkawa Refining Gonpany (10th dr. 1971) 452 F. 2d 900 [ 79 LRRMI2103]; N.RB v.
Federal Dairy Gonpany (1st dr. 1962) 297 F.2d 487 [49 LRRVI2214]; Andrews v.
Agricultural Labor Rel ations Board (1981) 28 Gal. 3d 781.)

ROR

By authority of Labor (ode section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that

8 ALRB N\o. 47 3.



Respondent M ssi on Packi ng Gonpany, its officers, agents, successors, and
assi gns, shall:
1. QCease and desist from

(a) Failing or refusing to hire or rehire, or otherw se
discrimnating agai nst, any agricultural enployee in regard to hire or tenure
of enpl oynent or any termor condition of enpl oynent because he or she has
engaged in union activity or other concerted activity protected by section
1152 of the Agricultural Labor Relations Act (Act), or has filed charges or
otherwse utilized his or her rights under the Act.

(b) In any like or related nanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed themby section 1152 of the Act.

2. Take the followng affirnative acti ons which are deened
necessary to effectuate the policies of the Act:

(a) Gfer to Sanuel Rangel, Veéncesl ao Leyva, Ranon
Santiago and Pedro Edeza i nmedi ate and full reinstatenent to their forner or
substantially equival ent positions, wthout prejudice to their seniority or
other rights or privil eges.

(b) Mike whol e Samuel Rangel, Vencesl ao Leyva, Ranon Santi ago
and Pedro Edeza for all |osses of pay and other economic | osses they have
suffered as a result of their discharges, such anounts to be conputed in
accordance wth established Board precedents, plus interest thereon conputed
at the rate of seven percent per annum

(c) Preserve and, upon request, nake available to this

Board and its agents, for examnation, photocopyi ng, and

8 ALRB N\o. 47 4.



otherw se copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay period
and the anount of backpay due under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(e) Mil copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine during
the period fromApril 18, 1980, until the date on which the said Notice is
nai | ed.

(f) Post copies of the attached Notice, in all
appropriate | anguages, in conspi cuous places on its property for 60 days, the
tine(s) and place(s) of posting to be determned by the Regional Drector, and
exerci se due care to repl ace any Notice whi ch has been al tered, defaced,
covered or renoved.

(g) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in al|l appropriate
| anguages, to all of its enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Drector. Followng the readi ng,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice or their rights under the Act. The Regional O rector
shal |

8 ALRB N\o. 47 5.



determne a reasonable rate of conpensation to be paid by Respondent to all
nonhourly wage enpl oyees in order to conpensate them for tine lost at this
readi ng and duri ng the questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the
Regional Orector's request, until full conpliance is achi eved.

Dated: June 30, 1982

JON P. MCARTHY, Menfer

AFREDH SONG Menber

JERME R WADE Mnber

8 ALRB N\o. 47 6.



NOIM CGE TO AR ALTURAL BVRLOYESS

After investigating charges that were filed in the Salinas Regional Gfice, the
General ounsel of the Agricultural Labor Rel ations Board i ssued a conpl ai nt
which alleged that we had violated the law After a hearing at whi ch each side
had an opportunity to present evidence, the Board found that we did violate the
law by refusing to rehire enpl oyees Samuel Rangel , Véncesl ao Leyva, Ranon
Santiago, and Pedro Edeza because of their union activities. The Board has tol d
gs to post and publish this Notice. V& wll do what the Board has ordered us to
0.

V¢ al so want to tell you that the Agricultural Labor Relations Act is a lawthat
gives you and all other farmworkers in Glifornia these rights:

1. To organi ze yoursel ves;

2. Toform join, or hel p unions;

3. Tovote in a secret ballot election to decide whether you want a union to
represent you; _

4. To bargain wth your enpl oyer about your wages and worki ng
condi tions through a union chosen by a najority of the enpl oyees and
certified by the Board;

5 To aact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOI hereafter refuse to hire or rehire, or in any other way discri mnate
agai nst, any agricultural enpl oyee because he or she has engaged i n uni on
activities or other ﬁrot ected concerted activities, or because he or she has
filed charges wth the ALRB or otherwse utilized their rights under the Act.

VE WLL reinstate Samuel Rangel, Wencesl ao Leyva, Ranon Santiago and Pedro Edeza
totheir forner or substantially equival ent enpl oynent, wthout |oss of seniority
or other privileges, and we wll reinburse themfor any pay or other noney they
have | ost because we refused to rehire them plus interest conputed at seven
percent per annum

Dot ed: M SS ON PACKI NG GOMPANY

Represent ati ve Title
If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. (ne office
Is |located at 112 Boronda Road, Salinas, Galifornia, 93907. The tel ephone nunier
I's (408) 443-3160.

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

DO NOT RFeMDE R MUTT LATE

8 ALRB N\o. 47



CAE SIMRY

M ssi on Packi ng Gonpany 8 AARB Nb. 47
(LAY Gase Nos. 80- (& 44- SAL
80- (& 54- SAL
80- (& 144- SAL
80- (& 254- SAL
AODEOS N

The ALO concl uded that Respondent viol ated section 1153 (c¢) and
(a) of the Act by refusing to rehire four enpl oyees because of their union
activities. The ALOfound that Respondent's asserted business justifications
(that the enpl oyees did not nake a tinely application for reenpl oynent, and
lost their seniority by failing to followthe harvest circuit) were
pretextual since the evidence indicated that the enpl oyees nade tinely
aﬁphcatlons for rehire, and that other enpl oyees who had failed to fol | ow
the harvest circuit were rehired instead of the di scrininatees.

BOND CEO S ON

The Board affirnmed the ALOs rulings, findi ngs, conclusions, and
adopt ed his reconmended renedial OQder, wth nodifications. The Board
rej ected Respondent’'s argunent that the General Gounsel was guilty of | aches,
as admnistrative delay 1s not a defense in NLRB or ALRB proceedi ngs. The
Board al so affirned the ALOs ruling granting General (ounsel 's notion at
hearing to anend the conpl ai nt by adding a section 1153(d) al |l egation, noting
tnat tlh_ere was no evi dence that Respondent was in any nmanner prej udi ced by
the ruling.

* % %

This Gase Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* % *
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In the Matter of:
MSS ON PAKI NG QQ,

and

WN TED FARM WRERS
- AMRCA AH-AQ

STATE OF CALIFORN A
AR GLTUWRAL LABAR RELATI ONs BOARD

Gase Nbs.
Respondent ,

ADM N STRATI VE LAWAHH R S
CEd 9 ON
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Charging Party.

APPEARANCES

Terrance R Duncan _
Thomas J. Nagle (on the brief)
Slinas, Glifornia

For the General (ounsel

Arnold B Myers
Aoranson, Church & Save
Slinas, Glifornia

For the Respondent

STATEMENT OF THE CASE

MGHEH. H VASS Administrative Law Gficer:

This case was heard before ne on five hearing days,

August 25-31, 1981, in Slinas, Gilifornia. The initia conpla nt was

i ssued on June 12, 1981, and anended at the hearing on August: 31, 1981

(regarding the "(d)" violation). The anended conpl aint al |l eges viol ations
of Section 1153 (a), (c¢) and (d) of the Agricultural Labor Rel ations Act
[hereinafter the Act] by MSI ON PACKI NG GOMPANY [herei nafter MSS ON
PACKI NG or Respondent | .
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Al parties were given full opportunity to participate
inthe hearing and after the close of the hearing the General
unsel and Respondent each filed a brief in support of its
respecti ve position.y_

Lpon the entire recoroLZ, i ncludi ng ray observation of the
deneanor of the wtnesses, and after consideration of the briefs filed by
the parties, | nake the fol | ow ng:

H NO NG F FACT

. Jurisdiction
Respondent admits the jurisdictional allegations,
e.g., that it is an agricultural enpl oyer wthin the neani ng of
Section 1140.4 (c) of the Act and that the Lhited FarmVWrkers
of Anerica, AHL-AOJ[hereinafter UAY is a | abor organi zati on
wthin the neaning of Section 1140.4 (f) of the Act. nh the basis
of the pleadi ngs and undi sputed evi dence | so find.
[I. The Unfair Labor Practices
A The Whfair Labor Practice Alegati ons The Conpl ai nt
al l eges that Respondent viol ated

Sections 1153 (a) and (c) of the Act by discrimnatorily refusing to
rehire four workers, Sanuel Rangel, Véncesl ao Leyva, Ranon Santiago and
Pedro Edeza for Respondent's spring 1980 Salinas |ettuce harvest. In
addition, General unsel oral ly anended

= The parties requested and were granted until Cctober 14 to" file
their post-hearing briefs.
2 Attached hereto as Appendix | is the list of wtnesses
called by the parties, as well as the Transcript Vol une and Page
references to their testinony; Appendix Il is the list of the exhibits
identified and/ or admtted i nto evi dence.

-2-
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the Gonplaint on August 31, 1981, alleging a violation of Section
1153 (d) of the Act on behal f of Sanuel Rangel E The anendnent
occurred after Respondent's forenman, Sal vador Zanbrano, had
testified the previous Fiday, August 28.

Respondent in its answer denied all naterial
allegations of violations of the Act, and affirnati vely rai sed a
defense of failure to conply wth conpany seniority and three-day
absence rules. In addition, Respondent rai sed two procedural
def enses and noti ons, |aches and statute of limtations, concerning
the initial four charges, and further rai sed a due process
deprivation concerning the anended charge filed on August 31.
Each of the procedural notions and defenses were denied at the
hearing. Each notion is discussed and affirned seriatim

1. Laches and Satute of Limtations Defenses
Respondent’' s two initial affirnative def enses

assert that because the charges were fil ed between My 7 and
Sept entoer 24, 1980‘—" , but no conplaint issued until June 12, 1981
or hearing held until August 25, 1981, that the General (ounsel

3/ Awitten anendnent was filed by the General unsel on
Sept entoer 8, 1981.

4 (harge No. 80-(&44-SAL was filed by the UFWon behal f of
\ncesl ao Layva on My 7, 1980; Charge Nb. 80-(&54-SAL was fil ed
by the UPWon behal f of Sanuel Rangel on My 14, 1980; Charge Nb.
80- (& 144-SAL was filed by the LFWon behal f of Pedro Edza on

July 16, 1980, and Charge Mb. 80-CE254-SAL was filed by the LFW
on behal f of Ranon Santiago on Septener 24, 1980. Each of the
charges al |l eged discrmnatory refusals to rehire during April

and My, 1980.
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isguilty of laches. In addition, Respondent contends that the
four alleged discrinmnatees knew or shoul d have known that they

were not going to be hired for the Sring, 1980 harvest in the
Fall of 1979 and therefore the charges failed to conply wth the

six nonth [imtation period set forth in 51160.2 of the Act.
However, the six nonth limtation period set forth in §1160.2 of
the Act, by its onwn terns, applies to the filing of a charge and
not to the issuance of a conplaint. Respondent does not contend
it was otherwse untinely and i nadequatel y notified of the charges.
Respondent does further suggest that the four
charges coul d have and shoul d have been consol i dated wth charges
79-(E350-SAL, et. al., heard by Admnistrative Law Gficer Mitt
@l dberg in the heari ng coomenci ng on Gctober 1, 1980. General
unsel contends that the four charges herein had not been fully
investigated by the tine the prior heari ng conmenced on Ct ober
1, 198&5/ . Instead, the General unsel nade an admnistrative
and discretionary decision not to consolidate the charges into
prej udi ced by the conplaint issuing eight nonths later and this

hearing cormencing ten nonths later in August, 1981.§/ | also

5 Asindicated previously in Footnote 4, the | ast charge was
filed only six days before that hearing started.

6/ Mreover, nuch of the Respondent’s defense in this case
rests on a consideration of its business records rather than
relying on purported di nming recol | ecti ons of w tnesses.
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concur wth the General ounsel's position that the operative fact
for determning when the statute of limtations starts and runs

inrefusal torehire charges is wen the all eged di scri mnat ees
were actual |y denied rehiring (or shoul d have known) whi ch di d not
occur until April and My, 1980; not, as Respondent contends, when
the all eged di scrimnatees had notice the prior Fall, 1979 that
they wouldn't be rehired if they didn't al so work the Hiron

Har vest . a

2. Qa Arendmrent (pj ection

Respondent al so obj ects to General ounsel orally
anendi ng the conplaint to allege an additional charge on the | ast
day of the hearing, August 31, 1981. Respondent does not dispute
that the testinony underlying the anendnent first occurred on the
previous Fiday, August 28. Nor is there dispute that the hearing
was in recess on that weekend. Rather, Respondent objects that
the General (ounsel was obligated to nake his deci sion to anend
the conpl aint on the Fiday afternoon rather than Mnday norni ng
followng the testinony, and thereby was deprived of its due
process rights. Respondent cites no precedent or authority for
its rather novel position.

Anendnents are, of course, freely granted in
| abor cases, especially since no substantial pre-hearing di scovery
is permtted. Thus, anendnents are frequently necessary which
woul d seemtardy inacivil court case. It has frequently been
held by the NNRBto be error not to permt anendnents to conform

to proof. Community Gonval escent Hospital, et al., 206 NLRB

7. Respondent’ s purported Fall, 1979 notice to its crews,
including the four alleged discrimnatees, of a change in the

operation of its seniority systemis disputed by General (ounsel .

-5
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No. 124, 84 LRRVI1421 (1973); Sunrise Manor Nursing Hone, 199
N.RB Nbo. 154, 82 LRRVI1186 (1972); Lion Knitting MIls, 160 N.RB
801, 63 LRRVI1041 (1966). (ourts have even permtted anendnents

in sone cases after submssion of the entire case. Preiser

Sientific Inc., 387 F 2d 143, 67 LRRM 2077 (4th dr., 1967).

G course, where sone undue advant age was taken
pf Respondent, anendnent wll not be permtted. Geat Scott
Super narkets, Inc., 206 NNRB No. 111, 84 LRRM 1563 (1973) [ Genera

(ounsel was aware of facts upon whi ch he premised his request ed
anendnents wel | before close of hearing, but did not file notion
unti| after hearing was cl osed].

But this is not such a case. The anendnent
pccurred on the Mnday fol l owng the Friday when the testinony
by Respondent’ s forenan Sal vador Zanbrano, whi ch provi ded the basi s
for the anendnent, was first given. Mreover, Respondent’'s counsel
was given an opportunity on Monday, August 31 to recal | Zantrano
[for further testinony if he so desired. Respondent's counsel
decl i ned.gl | accordingly find that each of Respondent's notions
| ack nerit.

B Gonpany Qperations
The parties hereto stipul atedS—N that Respondent

isaGlifornia corporati on which has been in exi stence since

rather supplies |abor crews for the harvesting and packi ng of

See VRT.357-21, VRT. 73:19-28/74: 1-9.

'

A copy of the stipulation is attached hereto as Appendi x

=

1976. It does not own or cultivate any agricultural properties, but
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one crop: iceberg lettuce. Respondent al so invests in about
twenty percent of the lettuce crops which it harvests. The

conpany enpl oys approxi natel y 100 workers throughout the year as
it follows the | ettuce harvest "around the horn" in such areas as

Yuna, Arizona, Hiuron, San Joaquin Valley, and Salinas, Gilifornia
Respondent al so carries out sone operations in Gl orado.
Respondent’ s harvesting and packi ng operation of iceberg | ettuce
occurs at the followng locations and at approxi natel y the

followng tines:

SALI NAS April 15 to Qctober 15.
HURON Qctober 10 to Novenber 15.
YUVA Decentoer 1 to My 1.
H.RON April 10 to My 5.

G.GRADO July 5 to Septenfer 1.9/
Hoyd Giffin, Respondent's president, forned
M ssi on Packing after |eaving Bruce Church, Inc. in 1976. He
brought wth himto Mssion Packi ng fromBruce Church Jesse,

Ramrez, his supervisor, as well as his four forenen, Javier
\el asco, forenan of Gew#1l, Al vadore Zanbrano, forenan of Gew

#2, Mithias Mirillo, foreman of Gewf3, and Rodi mro Qovarr ubi as,
foreman of Gew#4. In addition, approxi mately 20-30 of Respon-

dent's nost senior workers al so cane to work for Respondent from

Bruce Church.

9 Respondent st opped harvesting in Gl orado i n 1981.

10/ I't was not disputed that Ramrez and each of the forenan
was a supervisor wthin the neaning of §1140.4 (j) of the Ace.
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For the first tine in 1979, Respondent started

harvesting in Hiron and Gl orado. Giffin testified that around
the tine of the el ection on Septenter 7, 1979 or shortly there
after, the conpany instituted a newseniority rue. The newrule
divided seniority into a "Northern" seniority, consisting of
Slinas and Hiron, and a "Southern" seniority, consisting of Yuna

and Ml orado. The need for the change (in previous years, workers
were not required to fol lowthe harvests, but could do so vol un-

tarily) was to ensure adequate nuniers of workers for each harves.gj
According to Giffin, he and Ramrez had a neeting wth all of the;
forenen to explain the change in the seniority rule. The forenen
were al so advised at this neeting that work in Hiron woul d be
nandatory for crews 1, 2 and 4, but not for crew 3, wo instead

woul d be permitted to voluntarily work in Yuna i nsteadl—gl. It was

1V Giffin's testinony was both confusing and i nconsi st ent
regarding the newrule. Giffininitially testified that it was
not difficult to obtain workers for Hiron (which is approxinately
110 mles and two and one quarter hours southeast of Salinas).

Il RT.57:26-27;, and then indicated he did have difficulty.
Il RT. 58:2. Apparently the change in the field workers' seniority
rule to have a "Northern" and "Southern” seniority was needed,
according to Giffin, because both Hiron and Gl orado appeared to
be pernanent deals. Yet Respondent stopped harvesting i n Gl orado
in 1981. Mbreover, the "Southern" seniority of Respondent's
driver-stitchers, pursuant to the Teanster contract, continued to
include Hron wthinit. (Il RT.57:7-15). Athough | have
serious reservations about the nature or extent of the inpl enenta
tion of the newseniority rule, | have neverthel ess assuned,

W thout deciding, that Respondent instituted a newseniority rule
inthe fall of 1979.

12/ 11 RT.67:1-3.

13/ This exception to the nandatory nature of the newrul e was
conpl etely inconsistent wth Giffin's own admssion that the Hiron
grower vanted all four of his Salinas crews to start in Hiron.

11 RT.64: 5 10.
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then | eft up to each forenan to convey the newseniority rule to
his respective crew Athough admttedly a significant departure
fromhis past practice, Giffin testified that nothi ng concerni ng
the newseniority rule was reduced to witing, "Because we' re not
a paper conpany” and "[I]f you put it inwiting, then you
definitely are in concrete.”

C Lhion Activities And The 1979 H ecti on.

An election was held in Salinas at Respondent' s
on Septener 7, 1979. Qut of 104 voters, 67 voted no union,
32 voted UAW 3 bal lots were chal lenged and 2 void.  Approxi nat e

three-four weeks prior to the el ection, union organi zers appear ed
at the fields were Respondent' s harvesting crews were wor ki ng.
Gewrepresentati ves were sel ected for the three crews working in

Slinas. Antonio Lopez, wo was the subject of a charge at the

prior hearing, was selected crewrepresentative and Véncesl ao

Leyva, the second or assistant crewrepresentative for Rodimro

covarrubias’ Gew No. 4, Sanuel Rangel was sel ected as crew

representati ve of Sal vadore Zantbrano's Gew No. 2, and Ranon Santiago was

sel ected as crewrepresentative of Mithias Mrillo' s

GewNd. 3.

14/ Il RT.72:27-28/73:1: 1

15/ Respondent' s Exhibit "A'.

16/ GewNo. 1was in @lorado for July, August and the first
week of Septenber, 1979. As indicated in the prior decision

by Admnistrative Law Gficer Mitt Gl dberg in 79-Q :-350-SAL,

age 3, and corroborated in this hearing, the crewrepresentatives
vol unteered for the position and recei ved the approval of their
fel | ow crew neners.
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During the week prior to the el ecti on Ramirez
addressed each of Respondent's crews as part of Respondent's

no-uni on canpai gn. Wth Hoyd Giffin present, Ramrez nade a
series of statenents about the union and the upcomng el ection

whi ch were found coercive, intimdating and in violation of

Section 1153(a) of the Act by the Admnistrative Law dficer in

the prior hearing. = General unsel presented simlar evidence of

the speeches at this hearing as well for the purpose of establish-

ing as an elenent inits case Respondent’s anti -uni on ani mus.1—8/
anong the statenents nade by Ramrez, which were testified toin

this hearing by Ramrez, Rangel and Leyva, were:

1) The crews were "blind', and they knew nothi ng
concerni ng what the el ecti on was about .
(1l RT.14 -.24-27).

2) There would be problens wthillegal aliens;
the union would find a way to hol d back the
illegal when he was needed and woul d find
ways to get the illegal out when he was not
needed.

(1l RT.16).

3) The workers shoul d be prepared that the conpany

17/ See Administrative Law Gficer's Decision, Mssion Packi ng
M., 79 &350 SA, et a., pp. 16-19.

18/  Respondent’s counsel objected to the admssion of this

evi dence apparentIK on the basis that the i ssue had been previously
litigated. Neverthel ess, the evidence was recei ved

si nce Respondent did not dispute that anti-union ani nus was an
elenent in the case and was not otherwse inclined to stipulate to
di spl ayi ng such ani nus.

-10-
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woul d | ose sone ranches if they joined the
uni on because a naj ority of the ranchers
Respondent does business wth do not |ike
Chavez' uni on.

(Il RT.16).

4) "There woul d be less work if the workers joi ned
the union. "
(11l RT.16).

5) "The tine for the union was not there because
there were so nany probl ens in other conpani es
E\/\ho did have Chavez' s union]."

Il RT.17).

6) "The union fined a worker for buying boycotted
goods . "
(11 RT.17).

7) "If they joined the union the workers woul d
have to participate in political K parades and
nar ches and ' Gd knows what nore."

(11 RT.17)

General unsel offered further evidence of Respondent's anti -

union aninus in the formof a stipulation by the parties that

Respondent rai sed wages on two separate occasions prior to the
: : - . .19

el ection during the union's organi zi ng canpai gn. —

D. Respondent's Defenses Generally

Respondent ' s factual def enses concerning the four
charges of discrimnatory refusal to rehire consisted of one or
nore of the followng: (1) the alleged discrininatee was not
involved in union activities and/or if he was Respondent did not

know about it; (2) the alleged discrimnatee failed to work

N N
(o2 &)

19/ The stipulation as to the anounts and date of the wage increases is
attached hereto as Appendix V. The V\a?e rai ses were al so the subj ect of
a charge at the prior hearing and were found by the Admnistrative Law
Gficer to have been viol ative of Section 1153 (a) of the Act. The
stipul ation and evi dence concerning the wage rai ses were received in this
heari ng as further background to Respondent’ s ani nus.

-11-
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Respondent’ s Fal | 1979 Hiuron and/or Spring 1980 Huron harvests
contrary to Respondent’s purported newseniority rule; (3) the
alleged discrimnatee failed to tinely report -back for work
wthin three days of the start of the 1980 Sal i nas harvest
contrary to Respondent's purported "three-day absence” rule; or
(4) the alleged discrimnatee failed to report for work for the
1980 Slinas harvest at all.

Respondent' s defense wth respect to each of the

four alleged discrinmnatees was specifically as fol | ows:

Sanuel Rangel : Respondent stipul ated that Rangel was

actively involved in the UFWs organi zing activities, was a crew
A

representative and it was avare of these activities. Rangel did not

however work at either Hiron harvest. Respondent concedes t hat
rangel nade application for work in the 1930 Salinas harvest, but
dd sountinely (three days after the harvest started) since he
had lost his seniority by failing to work in Hiron.

Véncesl ao Leyva: Respondent al so stipul ated that Leyva

was actively involved in union activities and it was aware of
these activities. Leyva aso didnot work inthe Fall 1979 or
Soring 1980 Hiron harvests. Respondent clains that Leyva al so
didnot tinely present hinself, if at all, for the 1980 Sal i nas

harvest and had lost his seniority by failing to work in Hiron.

20/ Respondent's stipul ation was not the result of altruism
There apparent!y was testinony and evidence at the prior hearing
that Respondent was aware of Rangel's and Véncesl ao Leyva' s union
activities. See lll RT.4-8.

-12-
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Ranon Santiago: Respondent admits it knew Santiago was

a UPWel ection observer, but denies it knew Santiago was a crew
representati ve who was actively invol ved in the uni on organi zi ng
canpai gn. Santiago was a nenter of Gew No. 3 and therefore was not
conpel | ed, according to Respondent, to work in Hiron. Respondent clains,
however, that Santiago failed to seek reenpl oynent at all for the 1980 Sl inas
har vest .

Pedro Edeza: Respondent' s def ense regardi ng Edeza i s the,
nost enconpassi ng.  Accordi ng to Respondent, Edeza was not
involved in union activities and if he was Respondent was unawar e
of it. Mreover, Eleza did not work in the Hiron harvests and
furthernore did not seek re-enpl oynent for Respondent’s 1980
Sl i nas harvest.

The evi dence presented regardi ng each of these all eged

di scrimnatees and Respondent' s defense fol | ows seriatim

E Aleged D scrininat ees
Samuel Rangel: Rangel was first hired by Respondent,

at the end of the 1977 Salinas harvest season. He was hired by

and worked in the crew of Sal vadore Zanbrano. He was rehired by

Zantrano to work in his crewfor the 1978 and 1979 Sal i nas seasons

as well. Inboth 1978 and 1979, prior to the Salinas season

starting, Zanbrano cal |l ed Rangel to notify hi mwhen work was to

cormence. At the conclusion of the 1978 Salinas harvest Rangel

was asked by Zanbrano if he wanted to work in Yuna. Rangel declined.
Rangel worked the entire 1979 Salinas season. In

August, during the UFWorgani zi ng, he was naned representative for

-13
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his crew attended neetings at the union office and passed out
uni on aut hori zation cards to his crew nenb)ers.gj Acting as the crew
representati ve Rangel regul arly spoke wth UFWorgani zers. Qe
day prior to the el ection Zanbrano, who drove the crew bus from
the field to Salinas, left Rangel standing in the field. Rangel
had been speaking wth the organi zers nearby the bus while the
workers were boarding it to | eave that day.2—Z

Rangel was present as a union representative al ong wth.

Ranon Santiago and Juan Rulido at the pre-el ection conference
hel d on Septenber 5, 1979. He as well as Leyva and Santiago were
observers for the union at the Septenter 7 el ection.

A the end of the Salinas season in Cctober, Rangel
pi cked up his final paycheck. Subseauently, Zanbrano called
Rangel at hone and i nqui red whet her Rangel woul d be goi ng to work
in Hron. Rangel responded that famly conmtnents woul d prevent
himfromgoing to Hiron. According to Rangel, Zantrano then for
the first tine stated to himMssion Packing' s new seniority

pol i cy which required Rangel to go to Huron or |ose his seni ority.2—3/

21/ As indicated earlier Respondent does not dispute Rangel ' s
union activites, crewrepresentative status, or its know edge of
those activiti es.

22/  Zanbrano testified he apﬁarently left Rangel in the field
but did not realize it until the bus unl oaded and Rangel did not
get off. Zanfbrano' s explanation was particul arly unpersuasi ve.
| found hi man unconvi ncing wtness, particularly conpared to
Rangel , who cones across in a very strai ghtforward, understated
and unenfel | i shing nanner. By contrast, Zanfbrano had a very
selective nenory. See, e.g. IVRT. 21:18-28.

-14-
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Rangel did not work in either the Fall 1979 or Spring 1900 Hiuron

harvest. Zanbrano did not call Rangel prior to the start of the 1980 Salinas
harvest. According to Rangel, prior to his union activities,

he had a good working rel ati onship wth Zanbrano. By the tine of

the el ection they noticeably changed. Accordingly, Rangel was

suspi cious and started to check wth Respondent's Salinas office 1
two weeks prior to the 1980 season starting. He was told by the

office that Zanbrano had not started yet and was still in Hiron.

h Sunday, Miy 11, Rangel went to the | abor canp used by Respondent
in Salinas ("Mima Reyes” on Sun Sreet) and tal ked to forenan Den
Glberto Grcia Don Gl told Rangel that Zanbrano woul d start

on Monday, My 12, 1980. However, when he was in town Rangel ran
into a co-worker in a drustore and was told by the worker that
GewNo. 2 had started that Saturday, My 10.

O Mnday, My 12, Rangel showed up for work but was

told by Zanbrano that he was filled up and had his crew Zanfbrano
told Rangel that at the end of work that day he and Rangel coul d
go see Jessie Ramrez and Hoyd Giffin about this. Rangel
asked, "Wat's the point, if you already agree". Zanbrano
replied that “1 would prefer you to”.

Accordingly, after work that day Zantrano net Rangel

23/ F om page 14.

According to Respondent "Loss of Seniority" neant the worker
could still be rehired if there were openings. See, e.g. IVRT.
29:15-18. Zanbrano clains that he advised Rangel and the rest of
his crewof the newseniority policy for Hiron i n Septenter.
Rangel denies this. | have not attenpted to resolve this dis
crepancy since Rangel admts to becomng aware of the newpolicy
at sone point and a resolution is not otherw se needed to decide this charge.

- 15
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at Respondent's office wth Ramrez and Giffin there as well.

A short conversation ensued i n whi ch Ramrez and H oyd confi rned
he had |l ost his job because he did not fol |l owthe conpany to Yuna
or Hron. A that point Rangel took out of his pocket and served
on Giffin the charge herei r?v Sgnificantly, Zanbrano responded
to the Admnistrative Law Gficer's questions concerning the
refusal to rehire Rangel as fol |l ows:

"Q Inyour mndif aworker did not go to Hiron
after the fall of 1979 could he work for the
conpany if there was an openi ng?

A Yes.

Q Wy didn't you then hire Saruel Rangel on My
12th, 1980, when he applied for work?

A Because, one, he had lost his seniority.

And, secondly, when we went to the office to
talk to M. Hoyd and M. Jesse, when | went
wth himthere, all of a sudden he takes out a
paper out of his pocket and, zap! He lays it on
him It's aconplaint. And for ne, fromthat
point on, | can't hire himbecause he is

chal | engi ng the conpany. And |I' mshow ng t hat
person that it would be wong for ne to hire that
person after he has - has placed this paper right
under the nose of the corrp)any.%

24/ Apparent|y between the two neetings Rangel had gone to the
UFWof fice and had a charge prepar ed.
25/ This constituted the basis for the §1153 (d) anendnent.

-16-
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Respondent does not dispute that the foll owng day,
My 13, Zantrano hired Garl os Sanchez, a new worker wthout any
previ ous enpl oynent hi story wth Mssion Packing to do the sane
wor k Rangel had applied for.@

ncesl ao Leyva: Leyva was first hired by forenan
Rodimro Qovarrubias in April at the start of Respondent's 1979

Siinas harvest. He had previously worked in the | ettuce harvest
for several years including recently for DATrigo Bros. Wile
working for DArrigo he followed the | ettuce harvest to I nperial
Valley and Yuna. During the UFWorgani zi ng canpai gn that sunmer
Leyva distributed union | eafl ets and authori zation cards in

his capacity as assistant crewrepresentative. According to Leyva
he was assisted in this activity by his co-worker Pedro Edeza and
their activity was carried out in Govarrubias preseru,%/. As
indicated earlier, Leyva worked the entire season in Salinas.
Accustoned to followng the harvest to other areas of Galifornia
and Arizona, Leyva testified he spoke wth Qovarrubias shortly
before the end of the 1979 Salinas season in order to do the sane
wth Mssion Packing. According to Leyva, he asked his forenan
iIf he could work in Hiron or Yuna wth the conpany. Qovarrubi as

responded his crewwas already filled as he woul d use peopl e from
the San Luis area. Accordingly, Leyva did not work for Respondent

26/ See, e.g., Gneral Gounsel's Exhibit 10 and 1V R T. 18- 20.

under stand Respondent to claimthat Rangel also violated its purported three day
rule since work started for Zanbrano's crew on Saturday, My 10 and Rangel

applied that fol |l owng Mnday norning, My 12.

27/ Qovarrubi as admts his know edge of Leyva s union activities.

IVRT. 131

-17-
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I n the subsequent Hiron and Yuna harvests.

By contrast, Qovarrubias testified that he advi sed
his crew nenbers individual ly, including Leyva, about a week
that they should get ready to go to Huiron", and that it was
"required".

During 1979 Respondent instituted the quintetta
harvesting systemfor Gews 3 and 4. Apparent|ly Respondent nade
a deci son during the fol l owng Yuna harvest to end the quintetta
harvesting systemand return to the trio nethod only. Wien the
1980 Salinas season started on April 16, Gews 3 and 4 were
nerged into one crew According to Mrrillo, Gew 3 s forenan,
there were nore workers then openings. nsequently, he had to
tell some workers wthout conpany seniority that there were no
openings for them However, if a worker had seniority, then
Mrillo would nake roomfor himeven though his crewwas "filled".

A fiveinthe norning on April 18 Leyva went

28/ IVRT. 93-94. varrubias testified that the workers
knew they woul d lose their seniority if they didn't go, but didn't
say howthey knew General Qounsel "s Exhibit 7(d), Leyva' s 1979
Sdlinas layoff card, indicates onit the crewwas going to Hiron,
but it does not say or indicate the worker would | ose his seniority
for not going. Leyva acknow edged receiving a copy of the |ayoff
card and know ng the crewwas going to Hiron and Yuna, see |l
RT.55 63, but denies knowng he would | ose his seniority for

not going. Zaragoza Qtiz, aloader and current enpl oyee who al so
was 1n Qvarrubias' crewwas called to testify by Respondent .

Qtiz testified he also did not recall being told at the end of the
iSal i nas season by his foreman about going to Hiron or losing
seniority. Quriously, Qtiz went on to testify that the seniority
rules, whatever they were, were in effect when he cane to work

for Respondent in 1978-1979 in Yuna. |V R T. 108- 109.

-18-
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to Mina Reyes | abor canp on Sun Sreet seeking work wth Respondent
Because he had fini shed Respondent’s Pall 1979 Sal i nas harvest,
Leyva expected he woul d be rehired. Leyva encountered Mt hi as
Mirillo, sittinginhis bus. According to Leyva he asked
Mirillo for work. Mirillo indicated he didn't have any work for
Leyva at that tine. Instead, Mrrillo gave Leyva a second
extensi on | ayoff card which, according to Leyva, was already filled o
out wth his nane on it even though Leyva had not asked for the
| ayof f card.z—gl Leyva l eft his nane, address and phone nunier wth
Mrillo before leaving. Mirillo said he woul d be contacted
if any work was available. Leyva sought work fromMirillo in
the sane nanner for each of the fol |l ow ng Mnday norni ngs and was
told the sane thing by Mrrillo. Leyva was never contacted by Respondent to
work in 1980.
Leyva al so testified to asking Qvarrubi as as wel |
for work in April. It was Leyva s recollection that he had asked
Qovarrubias prior to asking Mirillo. Respondent, however,
i nt roduced evi dence:iO/ whi ch indicated that QGovarrubi as was on
vacation in Mexico between April 8 and 21 or 22 and returned of

Slinas on or about April 23. Qvarrubi as does not deny seei ng

2} e, e.g Gneral Gounsel's Exhibit 7(e). The card

states Leyva' s nane; Gew NQ 3; termnation date: 4-13-80; |ayoff
box checked; "Reducion de trabaj 0" (reduction in work); Mithias's
Mrrillo s signature, and where Leyva' s signature woul d be the
word "avsente" (absent). The card nade it easier to obtain or
conti nue unenpl oynent benefits.

£4 See Respondent’s Exhibits J and K airlines tickets

and hotel roomreceipts.
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and greeting Leyva at Jims (or @n's) Mrket wthin a day or two
of returning to Salinas. Leyva, on the other hand, testified that
after greeting Qvarrubi as he asked the forenan for work.

Qovarrubi as inforned Leyva that he woul d be the forenan of a wap

nachi ne rather than a ground crew He told Leyva to speak to
Mithias Mirillo or Don G| about V\ork.gj

Mithias Mrrillo's testinony and expl anation
regarding providing Leyva wth a layoff card is baffling, confusing,
Inconsi stent and ultinately not believable. Sone exanpl es w |

suffice.

Wth respect to Leyva' s layoff card, personally
handed to Leyva, Mirillo testified:

Q By M. Duncan). M. Mirillo, | would like
to ask you to look at the card that we' ve identified
as 7-E There is aword witten on here down near
t he bottog(n Gan you read that word?
es.
Q Wat does it say?
A (I'n Spani sh) "Assente.” Absent.
Q Wiat does that nean? _ _
A WII, as | said before, perhaps it was ny mstake.
g "Assente" neans that you made a m st ake?
Q
A
n t

>

Inwiting the word, perhaps | did.
Vel |, what does that word nean?
Aosent neans that the persons is not present

when the act takes place, or when the docunent is witten.

31 Il RT.53. varrubias deni es having any conversation wth
Leyva the tine he saw himat Jims Mrket. Respondent inits
argunent and brief clains that Leyva s apparent error regarding
the date he ran into Qvarrubi as undermned, or danaged, Leyva ' s
credibility. | donot concur. Leyva was a particularly credible,
candid, and forthright wtness and his apparent error regardi ng
this date did not otherw se undermine his credibility. Leyva s
candor as a wtness was in narked contrast to Qovarrubias, who had
a very selective and evasive nenory. | find it further i npl ausi bl e
that Leyva after greeting his forenan woul d not ask himfor work
since he was then | ooki ng for work.

-20-
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Q But inthis case the person was present
when you wote that; is that correct?
A Yes.

Now |et ne showyou Respondent's F. Gand H
if I mght. Now you have the sane word witten on
each one of those; is that true?

A Yes.

And let ne showyou Respondent's E nh that
one you don't have "Avsente" wittenin; is that
correct?

A It's not witten.

Q Now does that nean that the person was
there or that he wasn't there; or do you know?

A | think again, that was a mstake that |
nade, perhaps because of overwork and al so because of
the pressure because there were so nany peopl e there.
I think when you have to deal wth so nany peopl e a

lot of tines you don't do your job the way you shoul d. =

Wth respect to when the cards Mirillo was filling out
were prepared, he testified:

Q | know but when were these cards that
Have your handwiting on it, when did you do these cards?
The cards that we're tal king about ?

A | assure you that it was done at the very
nonent when it was needed.

Q kay. Gnyou recall doing all of themat the
sane tine?

A | think so, as | needed them3—3/
Mrillo further stated he waited until the end of the
day on April 18 to fill out the "3 day absence" cards whil e parked

inthe bus in the yard near the conpany’ s office where he | eaves

his own car.3—4/ Hs expl anation for why sone cards say April 18

and sone say April 19 is:

Q But you do recall preparing these cards after
work on the 18th; is that correct?

2 |VRT.75 7.

33—2/’ IVRT 77:1-4.
% |VRT77-78.
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Sone of them
And the ot hers?
Wien they were needed.
Wl |, sone of themare dated April 18th
and sone of themare dated April 19th.''
A Yes. Al sad béabflore, that was ny

m st ake and negl i gence. =

O >0 >

Mncerning Leyva' s card, Mirrillo testified as fol | ows

Q Wi, | understand. I’ mtrylr\)%tofmd out
fromyou, as best as you can recal | en you did
the card for M. Leyva and when you did the cards for
t he ot hers.
A The one for M. Leyva nust have been in the
nor ni ng.
Q Adwyisthat?
A Because he was present, but | can't renenber
very vell the features of his face.
Od you knowhimat all?
Nb.
Il\-gd he worked for vou before?
O d you ask hi mwho he had worked for?
He told ne that he worked for Rodaniro.
Q Hwdid the conversation cone up about
unenpl oynent ? _
A WIIl, naybe just a word; that's all.
Q \V¥s it your understanding that M. Leyva
was | ooki ng for work, though? _
A Miybe M. Leyva was | ooking for both things.
Q Do you recall whether or not he was | ooking
for work first?
A N
Q Wo wote down on the card "Gew Three", that's
bef ore you? Yes.
A "1 dd _
Q Gnyourecall why that -- why you did that?
A Yes, because he asked ne.
Q Towite down "Gew Three"?
A O O well, that was the crewthat bel onged
to ne that was ny responsibility. _
Q But you were giving hima card that he was bei ng
laid off. Isn't that right?
A Yes. _ _
Q But hewasn't being laid off fromyour crew
was he?
A N

>0 >0 >0

= IV RT. 79.
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Q Sowvhy did you put your crew down there?
A W, | was thinking of nyself and ny crew
nunber; naybe that's why | didit. _
Are forenen supposed to wite layoff slips
for crewnenbers that are not fromtheir crew?
A ould you repeat it, please? _
W, as a forenan are you permtted to wite
| ayof f slips for crew nenbers fromother crews?
A WIlI, M. Leyva could have assured ne that he
worked in Rodamro's crew in Nunber Four, and | coul d
have heard his nane before. And, as | said before, through courtesy and
because | am-- for hunanitarian
reasons | probably did it for him _
Vould it be accurate to say that generally the forenen only wites
layoff slips for his own crew?
‘A Yes, probably; but the probl emwas at that
tine there was confusion because three -- Gews Three and Four were
going to be joined together and there
was goi ng to be just one crew
Q Dd you know whet her or not Leyva was even
entitled to layoff slip at that point?
A | really wasn't sure.
Q Ddyouwite the words at the bottom in
Soanish, at adifferent tine than you filled out
theAcIate’?l\b

Q E\/efythi ng was witten at the sane tine?
A Yes. 36/
In short, Mrillo' s explanation for why he prepared a
| ayof f card for soneone he didn't know who was not in his ere
and who Mrrillo did not even knowwas entitled to the |ayoff card

i S i ncredul ous.

Ranon Santiago: Santiago initially worked for Respondent

for part of the 1977 Salinas season. He returned to work at 3ruce
Church where he worked year round, traveling wth its harvesting

crews in Glifornia and Avizona. He was hired by Mithias Mirillo

inJuly, 1979, towork in Gew3. Mirillo had previously known

36/ IVRT. 8181

-23-



© 00O N o 0o b~ W DN PP

N N NN RN NNRER R R R B R B R
o 00 DN W NP O © 0 N O 0o A W N R O

Santiago fromBruce Ghurch. During the UFWorgani zational canpai gn
Santiago was chosen crew representative for his crew According

to Santiago this was done in Mrrillo's presence. As the crew
representative Santiago was very active in support of the UFWs

organi zing canpai gn. Santiago al so attended the pre-el ection
conference on Septener 5 on behal f of the UAWand served as a URW

observer at the el ection.3—8/

Fol lowng the el ection Santiago felt the conpany' s
exhi bited an unhappy attitude toward him Shortly after the
el ection Santiago arrived at the fields wth the crews | oaders

approxinately 5 minutes late. Santiago was not permitted to work

that day by Mirillo and Rarnirez al t hough the | oaders V\ere.3—9/

37/  The UPWwas on strike at Bruce Church during this period,
Mirillo testified he was not aware whether Santi ago was a uni on
supporter when they were both at Bruce Church.

38/ As indicated previously Respondent conceded it knew Santiago
was a URWobserver at the el ection on Septenber 7. However,

Hoyd Giffintestified that no one was aware that Santi ago was

a WPWrepresentative or participated on behal f of the UFWat the
pre-el ection conference on Septenber 5. Oh Septenber 5 Giffin
and the other conpany representatives were present, at the
Agricultural Labor Relations Board offices until approxinately

7 p.m and then left. Apparently the UPWrepresentatives did not
aﬁpear until shortly thereafter. However, Giffin also testified
that he was present on el ection day norning when the "ALRB arri ved
wth a van wth the booths, and | think the sane peopl e that were
at the neeting, at the pre-election conference were there." 111
RT.50:13-16. Theinplicationis that Santiago, who was an
observer, would be present for the setting up of the election site
and booths, was al so known by Giffin to have previously partici-
pated in the pre-el ection conference. Inany event it is not

pl ausi bl e that Respondent woul d be aware of the crewrepresentatives
and union activities intw of its crews and not for the third crew

39/ Respondent clains that Santiago was cl oser to 30 minutes

Late and that the | oaders were permtted nore | eeway about when
they arrived for work.
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Approxi nately two weeks prior to the end of the 1979 Sali nas
season, Santiago told Mirillo he would like to continue
wth the crewin Hiron and Yuna&. Mirrillo told himthat only
crew neners wth seniority went to Yuna and Santiago di d not
have seniority. Qtober 29 was the end of the Salinas season
and all nenbers of Mirillo's crewwere laid off. Santiago
requested and recei ved a "termnation notice" fromthe Salinas
area and advi sed Mirillo he woul d be returning the next year

vith Mrillo %

O April 16, 1980 work began in Salinas. The workers

were notified in various \Aays.ﬂj According to Mirillo and the
conpany, Santiago did not appear by the end of the day, April
18, and Murillo then prepared the voluntary quit notice to
Santiago for his failure to showup for work wthin three days.
Mirillo and the conpany deny Santiago ever asked for his job back.

Santiago testified that just before the start of the

1980 Salinas season he reported to Mina Reyes | abor canp and
found Mirillo there. Santiago asked Mirillo for work. According
to Santiago, Mirillo woul d not respond, but instead changed the

40/ Mirrillo testified that he told Santiago only seniority crew
nenbers worked in Yuna. |V RT.45:19-22. However, he denies
Santiago asking hhmto go to Yunraa. Mirrillo' s statenent that only
seniority crew neners were permtted to work in Yuna was flatly
contradi cted by two current enpl oyees cal | ed by Respondent to
testify. Both Zaregoza Qtiz and Jose Retiz testifled that
Respondent’ s policy was to permt anyone who wanted to go to Yuma
could doso. SeelVRT 109:11-12 and VRT. 11:21-28/12: 1- 2.

41/  Mrillo was unclear about the nethods by which the workers
learned of the Salinas starting date, see IV R.T.47, although he
was sure he did not call to notify anyone. IVRT. 72. However,
Jose Retiz testified that Mirillo called himto start work in
Sdlinas. VRT. 8 10-15.
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subject. Santiago returned again the foll owng day and asked
for work again. Mirillo told himhe could not hire Santiago but
that Mirillo woul d speak to Jessie Ramirez. Santiago left his

nane, address and phone nunber wth Mirillo and told him "I'I|
42
be waiting for your call." Mirillo never contacted hiiu Santiago

testified that there were several other Mssion Packi ng workers

at the | abor canp who were nearby when he asked Murillo for work.
Two workers, S non Gonez and Andres Ganaez were subpoenaed by

the Admnistrative Law Gficer and testified. Mirillo acknow edged
know ng the two as crew nenbers who were at the [ abor canp prior

to the 1980 Salinas season starting. Both Gonez and Ganez credi bl y
testified that Santiago appeared at the | abor canp prior to the
work starting, spoke to themabout his intentions to report for and

obtain work wth Mirillo and saw Santiago speaki ng to Miri IIo.4—3/

42/ Mirillo concedes that others asked himfor work at the | abor
canp during this period. IVR T. 831: 20-27. Santiago in his charge
filed and eclaratlonaPrepared_ on Septener 24, 1980, stated that
he believed the refusal to rehire occurred on My 18 rather than
ril 18, 1980. Respondent asserts that this declaration and
charge, prepared under penalty of perjury, anounts to a prior
i nconsi stent statenent and undermnes the credibility of Santiago's
entire testinony. | do not concur. Santiago's testinony was
fully corroborated by both the testinony of two co-workers, S non
Gnez and Andres Ganez, as well as by his own declaration.
Santiago was otherwse a very credible wtness in his own right
and thi's one discrepancy regarding the date i s understandabl e since
the decl aration and charge were prepared nore than five nont hs
after the incident occurred.

43/ See VRT. 64-46, 70. Respondent suggests that Santiago' s
driving Gnez and Ginaez to the hearing after work on August 31,
1981 (all three were then working at Bruce Church, Gnez and
Santiago in the sane crew) enabl ed Santiago to "plant" the basis
for their testinony intheir mnds. | do not concur. Both
W tnesses were very credi bl e concerni ng whether Santi ago ever
appeared at the labor canp prior to the 1980 Salinas season
starting. (fn. 43 cont’d on p. 27)
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Pedro Edeza; Edeza was first hired by Qovarrubi as
as a waterboy in April, 1979. By the summer ovarrubi as was
training himto be a cutter and packer. After Antoni o Lopez and

Leyva were chosen as crewrepresentatives for Govarrubi as' crew

during the UFW s organi zi ng canpai gn, Edeza assi sted themin
distribution of authorization cards and leaflets. He al so
testified to making his union support known to his co-workers
and encouraged themto support the union as well. According to
bot h Leyva and Edeza, sone of this activity was done openly in
the presence of Qvarrubi as.4—4/ Ater finishing voting on el ection
day, Edeza returned to work in the nearby field. Edeza credibly
testified that Qovarrubi as approached himand said, "lIs this the
way you pay ne for the favor | gave you by hiring you?"4—5/ Edeza
worked the renmai ning Salinas harvest and was laid off at the end
of the season wth the crew A though nany of his co-workers
told himthat they were invited to go to Hiron by Qovarrubi as,
Edeza testified that Qovarrubias did not "invite him Nor did
Qvarrubi as tell himthat he would | ose his seniority for not

goi ng to Hiuron.

Wen the 1980 Sali nas season started Edeza went to

Fn. 43 cont'd fromp. 26
Both wtnesses' testinony renmai ned credible despite a

Vi gorous cross-exanmnation by Respondent. |ndeed, Gonez and Ganez 24

entire testinony was closely scrutinized by ne because, needl ess
to say, it was very danaging to not only Respondent's defense to
Santiago's claim but to their entire defense.

44/ Qovarrubi as deni ed know edge of Edeza s union activities.

45/ Il RT. 109-110. Qvarrubi as deni es sayi ng anything to Edeza,
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Respondent’ s of fice on Mrket Sreet in Salinas seeki ng work.
The first tine he went he encountered the foreman of G ew Nb.
3 (Mrillo) whomhe recognized. Mirillotold "himto wait for
Rodemiro. Approxi natel y two weeks | ater Edeza returned to the
office and net Qovarrubias there. According to Edeza, Govarrubi as
inforned himthat he no | onger had a ground crew and i nst ead
was going to be forenan of a wap nachine. Edeza asked for work
on the nachi ne crew and Govarrubi as sai d "Keep checking'. Edeza
testified he returned three or four tines over the next week and
was told by Qvarrubias each tine that he didn't need any peopl e,
but to keep checking. Edeza returned one nore tine and then
stopped going. Qovarrubi as denied that he ever saw Edeza in 1980
or that Edeza asked himfor work in 1980. Qovarrubi as does admt
however that he was hiring persons during this period, includ ng
Edeza' s brother Raol, who had never worked for Respondent before.
In addition, nany of these persons sought work fromhimat the
sane pl ace, Respondent’'s office/ that Edeza did. FHnally,
Qvarrubi as admtted that he hired nen workers for his crew
wthout regard to whether they had worked for Respondent during
the Hiron harvest, had seniority wth Respondent or had ever worked

for Respondent before.

CONOLWH ONS OF LAW

1 The Section 1153(c) and (&) Alegations. %"

46/ e, e.g., IVRT 129, Gneral Gunsel's Exhs. 12 and 13.

47/ Section 1153 (a) of the Act nakes it an unfair |abor
practice for an enployer to interfere wth, restrain or coerce an
enpl oyee in the exercise of rights guaranteed the enpl oyee under
Section 1152 of the Act. Section 1153 (c) also nakes it an unfair

| abor practice for an enployer to discrimnate in regard to the
hiring, tenure of enpl oynent or any tern or conditions of enpl oynent
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Inits recent decision in \erde Produce @., 7 ALRB Nb
27 (Sept. 10, 1981) the Board summari zed the necessary el enents
inorder to establish a discrimnatory refusal to rehire:

To establish a prina faci e case of discrimnatory

di scharge or discrimnatory refusal or failure to rehire, the
General Gounsel nust show by a preponder ance of the evi dence t hat
the enpl oyee was engaged in protected activity, that Respondent
had know edge of such activity, and that there was sone connection
or causal relationship between the protected activity and the
discharge or failure to rehire. Jackson and Parkins Rose Gonpany
(Mr. 19, 1979) 5 ALRB No. 20.

Wiere the al | eged di scrimnation consists of a refusal
torehire, the General unsel nust ordinarily showthat the
discrimnatee applied for work at a tine when work was avail abl e,
and that the enployer's policy was to rehire forner enpl oyees.
Prohoroff Poultry Farns (Feb. 7, 1979) 5 ALRB No. 9, revi ew den.
by GQ.App., 4h Dst., Dv. 1, Nov. 21, 1979, hg. den. Dec. 20,
1979; Qlden Valley Farming (Feb. 4, 1980) 6 ALRB No. 8, AL
at 14, but see p. 2, fn. 1L

If the General Qounsel establishes a prina faci e case
that protected activity was a notivating factor in the enpl oyer's

deci sion, the burden then shifts to the enpl oyer to prove that it

woul d have reached the sane deci sion in the absence of the

protected activity. )

48/ Mrtori Brothers Dstributors v. AL R3. (1981) 29 C2d
721, Wight Line, Inc. (1980) 251 NNRB No. 150 [105 LRR M1152;;
N shi Geenhouse (Aug. 5, 1981) 7 ALRB No. 18,

-29-



© 00 N oo o0 b~ W N P

N NN NN NN EP P P R R R R RP R R
o 00 N W N R O © 0 ~N O 00 M W N B O

Respondent concedes that Rangel and Leyva openly engaged
inunion activities and that Respondent's supervi sors had been
anare of their union support. Respondent's know edge of Santiago' s
el ection observer status coupl ed wth Santiago' s credited testinony
regarding his union activities is sufficient to satisfy General Coun-
sel's burden concerning Santiago's union activities. Both Leyva and
Edeza credibly testified to Edeza' s union activities in conjuncti on
wth Leyva's. Qwvarrubi as sel ective nenory and evasi veness as a
wtness while testifying effectively undermned his credibility
concerning both Edeza and Leyva. | accordingly concl ude t hat
General unsel has equal |y net its burden concerni ng Edeza' s uni on
activities and Respondent’ s know edge t her eof .

The evidence is nore than anpl e to sustai n General
Qounsel ' s burden of proof that Respondent exhibited and nai ntai ned
an anti-union aninus. Respondent’s conduct throughout the UPWs
organi zi ng canpai gn and thereafter indicated a strong anti pat hy
to the union's presence as well as to union synpat hi zers' presence.

Wien al | the evidence and credited testinony presented
inthis case is considered the conclusion is inescapabl e t hat
Respondent deni ed re-enpl oynent to the four workers here because
of their past union activities, particularly during the UPWs
organi zi ng canpai gn prior to the Septenber 7, 1979 el ecti on.

Each of the four had been active in that unsuccessful canpaign.
Each of the four had worked the entire 1979 Salinas season and

woul d have ot herw se been entitled to re-enpl oynent wth Respondent

the followng Soring, 1980 Sal i nas harvest.4—9/

49/ There was no evi dence presented nor any clai mby Respondent
that each of the four workers was other than a capabl e worker.
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Respondent sought to neet its burden requi red under

the Wight Line, Inc. and Nshi Geenhouse tests (that each of the

four workers woul d not have been rehired even in the absence of
their protected activities) by cla mng each of the four was
disqualified under its purported newseniority rule or three-day
absence rul e or both.

As indicated earlier, | have assuned, wthout deciding,
that Respondent had a "new’, inpl enented Northern/ Southern seniority
rule. There was significant testinony that seriously underm ned
whet her there was, in fact, a "new or inplenented seniority
system For instance, foreman Mithias Mrrillo testified that he
did not attend any forenen's neeting during the Fall, 1979, where

a newseniority systemwas expl ai ned.S—O/ Nor did Mrrillo have any

know edge that G ew4 has to go to Hiron after the 1979 Sl inas

season.5—1/ Anot her of Respondent's wtnesses, Jose Retiz, contradicted
both Giffin and Mirrillo whether only seniority workers were
permtted to go to Yurra.5—2/ Zaragoza Qtiz testified that the sane
seniority rules were in effect as far as he knewfromthe tine he
started wth the conpany in the Yuna 1978-79 season.5—3/

Nevert hel ess, | have assuned, wthout deciding, that
Respondent had i npl enented a new Northern/ Southern seniority rule in

50/ IVRT.62;, thisis, of course, contrary to Hoyd Giffin' s testinony.

50/  Ibid.
52/ VRT 11 23-27.
53 IV RT. 108109,
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the Fall of 1979. Notwthstanding this, the evidence presented
indicated that the newrul e had sufficient exceptions as to
render it a subjective, discretionary, and ultinate pretextual |y
utilized rule.

Respondent indicates that the newseniority rule's
effect was to cause a | oss of seniority to those crew nenbers who
did not work the Fall, 1979 and Soring, 1980 Huron harvests. Thus,
wor kers such as Rangel who did not work in the Hiron harvests,
woul d still be entitled torehire if there was an opening. In
fact, there was an opening at the tine Rangel sought re-enpl oynent
on My 12, 1980; neverthel ess, Respondent hired a new worker on
Miy 13. The conclusion is inescapabl e that the reason Rangel
was not re-enpl oyed was because of his past union activiti es.5—4/

Seve QGiffin, Hoyds son and Respondent's office
nanager, testified that after review ng Respondent's records,
there appeared to be eight individual s who were rehired for
Respondent' s Sal i nas harvest who had not worked Respondent’s pri or
Hiuron harvests, contrary to the seniority rule.  Mst of these
were persons that Giffinreferred to as "tenporary”, i.e. they

did not work a full season but only several nonths or so at a ti ne5—6/

54/  Zanbrano's testinony, 1V RT. 30:22-28, regarding his
additional reason for not hiring Rangel on Miy 13, 1980 is a
separate basis for finding discrimnatory treat nent.

55/ V RT.59:24-27.

5/ VRT. 53 Exanples of this were Afonso Pulido, VRT. 92
General Qounsel ''s Exhs. 25-27, Basilio FA cazo, Estaban Mirtinez
and Fanci sco A sneros.
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There is nothing on Respondent' s enpl oynent cards that indicate
these individuals were hired as "tenporaries". Even if they were,
there is no reason the work coul d not have been offered to the
four alleged discrinmnatees herein, assumng they nade tinely
offers of re-enpl oynent.

Respondent asserts that the other three clai nants not:
only did not nake tinely re-enpl oynent offers, they nade none.
Wth regard to Leyva and Santiago the evi dence i s overwhel mng t hat
they nade tinely efforts to seek re-enpl oynent wth Respondent .
Santiago' s credited testinony that he sought enpl oynent wth
Mirillo at Respondent’s | abor canp was fully corroborated by two
credi bl e wtnesses, Gnes and Ganez , who have no interest in the
outcone of this hearing. Respondent's foreman Mirillo rel uctantly
conceded that Leyva tinely sought re-enpl oynent fromhi mon April
18>

In Pedro Edeza' s case, Edeza ' s credited version of
tinely asking Qvarrubias for work on a wap nachi ne, coupled wth
the record as a whol e | eads ne to the inescapabl e concl usi on t hat
Respondent discrimnatorily refused to rehire Edeza because of
hi s uni on activities.5—8/

To sunmari ze, | conclude that General ounsel has

57/ IVRT. 80:12-14.

58/ HEleza' s forenan Govarrubi as acknow edged that there were
In" fact openings during the period Edeza sought re-enpl oynent
and those positions were filled wthout regard to whether the
I ndi vi dual had worked for Respondent previously or had worked
the prior Hiron harvest. IVRT. 129.
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presented cl ear, convincing and persuasi ve evi dence that each of
the four workers at issue herein had engaged in protected activity
known by Respondent, who nanifested a strong anti-uni on ani nus
towards the UFWand t hose workers who supported its presence at

Respondent ' s.

| further conclude that Respondent's failure to rehire
the four was directly related to their protected activity. |
further conclude that each of the four workers nade tinely
application (s) for re-enpl oynent and that at the tine they sought
re-enpl oynent there were openi ngs avail abl e that each of the four
were otherwse qualified for.

Fnally, | conclude that Respondent's defense and
justification for refusing to hire the four workers, its seniority
rule and 3-day absence rule, were nere pretexts used to avoi d
hiring the four. | conclude that Respondent did not present a
legitinate business justification for rehiring the four and has

not shown that absent the union activity Respondent woul d not have
rehired the four.

| find that Respondent, in failing and refusing to
rehire Sanuel Rangel , Vencesl ao Leyva, Ranon Santiago and Pedro
Edeza vi ol ated Labor (dde Section 1153 (¢) and (a).
2. The Section 1153 (d) Alegation.
Section 1153 (d) nakes it an unfair |abor practice for

an agricultural enployer to "discharge or otherw se discrinmnate
agai nst an agricul tural enpl oyee because he has filed charges or
given testinony" under the Act. The quoted | anguage i s identical
tothat in Section 8(a)(4) of the National Labor Rel ations Act
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except for the inclusion of the word "agricultura ™ in the
Agricultural Labor Relations Act. The National Labor Rel ations
Board has consi stently used a broad and |iberal interpretation of
Section 8(a) (4) which has been affirned by the Lhited Sates
Quprene Gurt. NL RB y. Srivener (AAHectric @.), 405 US

117 (1972).
It's rare that one is presented wth direct proof of
a"(d)" violation, but this is one of those occasions. Forenan
Qovarrubias clearly and unmstakenly testified that one of the
Raasons5—9/ he refused to rehire Rangel resulted fromRangel's filing
and serving an unfair |abor practice conplaint on Respondent on
My 12, 1980. Mreover, it is difficult to inagine a case where
the timng of the filing and service of the conplaint, coupled wth
was hired, could be nore clear or graphic. | accordingly concl ude
that Respondent violated Section 1153(d) of the Act when it refused

to rehire Samuel Rangel on My 12 and 13, 1980.
THE REMEDY

Havi ng found that Respondent has engaged in certain unfair
| abor practices wthin the neaning of Sections 1153 (a), (c¢) and (d)
of the Act, | shall recormend that it cease and desist therefrcm

and take certain affirnative action designed to effectuate the
policies of the Act as foll ows

59/  Qovarrubias other reason, the purported seniority rule,
as indicated was a pretextual and unconvi nci ng one.
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1. Having found that Respondent discrimnatorily refused
to rehire Sanuel Rangel, V¢ncesl ao Leyva, Ranon Santiago and Pedro
Edeza | recommend their reinstatenent to their fornmer jobs wth
"I back pay and full seniority and other rights fromthe date that
each initially sought re-enpl oynent; for Samuel Rangel from My
10, 1980, for Vencesl ao Leyva and Ranon Santiago fromon or about
April 18, 1980, and for Pedro Edeza fromon or about My 12, 1980,

or such date as ovarrubi as started his wap nachine, together wth
interest at 7%per annum

2. Having found that Respondent discrimnatorily refused
torehire Sanuel Rangel for his filing an unfair |abor practice
conplaint, | recormend that Sanuel Rangel be reinstated to his
forner job wth back pay and full seniority and other rights

together wth 7%per annum

3. | further recoomend that notice of the violations and renedi es and

of the rights of the enpl oyees protected by |aw shoul d be posted, nailed and

read to Respondent's enpl oyees.
R

Lpon the basis of the entire record, the findings of fact,
concl usions of |awand pursuant to Section 1160.3 of the Act,
| hereby issue the fol | owng recormended order:
Respondent M SS ON PAGKI NG GOMPANY, its officers, agents,

successors and assigns shall:

1. Qease and desist from

(a) Refusing to hire or rehire, or otherw se discrimnating agai nst,

any agricultural enployee inregard to hire or
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tenure of enpl oynent or any termor condition of enpl oynent because
he or she has engaged in any union activity or other concerted
activity protected by Section 1152 of the Act.

(b) Refusing to hire or rehire or otherw se discrin-
nating agai nst, any agricultural enployee in regard to hire or
tenure of enpl oynent or any termor condition of enpl oynent because
he or she filed a charge or otherwse utilized their rights under
the Act.

2. Take the followng affirnative acti ons which are
deened necessary to effectuate the policies of the Act:
(a) Immediately offer to Sanuel Rangel, Vencesl ao | eyva
Ranon Santiago and Pedro Edeza full reinstatenent to their forner

jobs or equival ent enpl oynent, wthout prejudice to their seniority
or other rights or privileges.
(b) Mke whol e Samuel Rangel, Véncesl ao Leyva, Ranon
Santiago and Pedro Edeza for any | oss of pay and ot her econonmic
| osses they have suffered as a result of their discharge, re-
| nbur senent to be nade according to the formula stated in J& L
Farns (Aug. 12, 1980) 6 ALRB No. 43, plus interest thereon at a
20 rate of 7%per annum

(c) Preserve and, upon request, nake available to this
Board and its agents, for examnation and copying, all payroll

records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary
to a determnation, by the Regional Drector, of the back pay

peri od and the amount of back pay due under the terns of this
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or der.

(d Sgnt he Noticeto Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into
appropriate | anguages, reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance
of this Qder, to al enpl oyees enpl oyed by Respondent at any
tine during the period fromApril, 1980 until the date on which
the said Notice is nail ed.

(f) Post copies of the attached Notice, in all

appropriate |anguages, for 60 days in conspi cuous places onits

premses, the tine(s) and place (s) of posting to be determned by
the Regional Orector, and exercise due care to repl ace any copy
or copies of the Notice which nay be altered, defaced, covered or

r enoved.

(g0 Arange for a representati ve of Respondent or

a Board agent to distribute and read the attached Notice, in all
appropriate |languages, to its enpl oyees on conpany tine and
property at tine(s) and place (s) to be determned by the Regi onal
Drector. Followng the reading, the Board agent shall be given
the opportunity, outside the presence of supervisors and nanage-
nent, to answer any questions the enpl oyees nay have concer ni ng
the Notice of enpl oyees' rights under the Act. The Regional
Drector shall determine a reasonabl e rate of conpensation to be

pai d by Respondent to all nonhourly wage enpl oyees in order to

- 38-
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conpensate themfor tine lost at this reading and during the question-
and- answer peri od.
(h)y Notify the Regional Orector inwiting, wthin 30 days after
the issuance of this Qder, of the steps Respondent has taken to conply
therewth and continue to report periodically thereafter, at the Regi onal

Drector's request, until full conpliance is achieved.

DATED January 22, 1982
AR GLTURAL LABCR RELATI ONS BOND
| T e,

MGEAL H VASS
Admnistrative Law Gfi cer

-39-



NOIM CE TO AR LTURAL BWALOYEESS

After investigating charges that were filed inthe Salinas dfice, the
General (ounsel of the Agriculture Labor Relations Board issued a conpl ai nt that
alleged that we had violated, the law After a hearing at whi ch each side had an
opportunity to present evidence, the Board found chat we did violate the | aw by
refusing to rehire four of our enpl oyees during April-My, 1980 because of their
union activities The Board has told us to post and publish this Notice. Vé wll do
what the Board has ordered us to do. Ve also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

To organi ze your sel ves;
To form join or hel p uni ons;
To vote in a secret ballot election to decide whether you want a
uni on to represent you.
To bargain wth your enpl oyer to obtain a contract covering
your wages and worki ng conditions through a uni on chosen by
amority of the enpl oyees and certified by the Board;
5. To act together wth other workers to hel p or protect one
anot her; and
6. To decide not to do any of these things.

&~ wpheE

VEWLL NOIinterfere wth, or restrain or coerce you in the exercise of
your right to act together wth other workers to hel p and protect one anot her.

~ SPEOHCALLY, the Board found that it was unlawful for us to refuse to
rehire Samuel Rangel, Véncesl ao Leyva, Ranon Santi aPo and Pedro Edeza. VE WLL
NOT hereafter discharge or refuse to rehire any enpl oyee for engaging i n uni on
activities.

VE WLL reinstate Samuel Rangel, Veéncesl ao Leyva, Ranon Santiago and Pedro
Edeza to their forner or substantially equival ent enpl oynent, wthout |oss of
seniority or other privileges, and we wll reinburse themfor any pay or other noney
they have | ost because of their di scharge.

Cat ed: MSS ONPAKING G, INC

By
Represent ati ve Title

This is an official Notice of the Agricultural Labor Rel ations Board, an agency of
the Sate of Gdifornia. |f you have a question about your rights as farmworkers
or about this Notice/ ?/ou nay contact any office of the Agricultural Labor Relations
Board. Qne office is [ocated at 112 Borinda Road, Salinas, Galifornia; the

t el ephone nunier is (408) 443-3145

0O NOF RAEVDE (R MUTT LATE
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(Qvarrubias is

hi s forenan)

A By the General Qounsel :
Date Nane | dentification Vol . & Page
8/25/81 p.m Sanuel Rangel Al eged discri- I1:31-65
8/26/81 am m nat ee
8/26/81 am Véncesl ao Leyva Al eged discri - |:34-75
m nat ee 1:1-30

8/26/81 p.m Ranon Santiago Al eged discri- I'l:66-106
m nat ee

8/26/81 p.m Pedro Edeza Al eged discri ['1:106-135
m nat ee

8/27/81L am Jesse Ranirez Super vi sor [11:10-32

B By Respondent :

8/27/71 aam Hoyd Giffin  President [11:33-80

8/27/81 p.m Seve Giffin  Gfice Manager [11:80- 127

8/28/81 am Sl vatore For enan I'V:2-40

Zantor ano
8/28/81 am Mithias Mirillo Forenan 'V 41-91
8/28/81 p.m Rodi nero For enan I'V: 92- 106
Qovar r ubi as 122- 143

8/28/81 p.m Zaragoza Qtiz Loader-Qurrent 'V 107-113
Epl oyee

8/28/81 p.m Afredo Qrreal Loader-Qurrent 'V 114-119
Epl oyee

8/28/81 p.m Minuel Quintero Loader-Qurrent 'V 119-122
Epl oyee

8/31/81 p.m Franci sco Garcia Qurrent Enpl oyee Vi 3-7
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APPENO X | (cont' d)

8/31/81 p.m Jose Retiz Qrrent Enpl oyee \t 7-15
(Mrrrillot1s his
f or enan)

8/31/81 p.m Guadal upe Remirez  Qurrent Enpl oyee V-15-20
(Foreman si nce
5/81.)

8/31/81 p.m Seve Giffin Recal | ed re cards V-20-60

90- 95

By Admnistrative Law Gficer:

8/31/81 p.m S non Gonez Forner M ssi on V. 60- 68
Packi ng V@r ker

8/31/81 p.m Andres Ganez  Forner M ssi on V. 68-73
Packi ng V@r ker



Sate of Glifornia Agricultural Labor Rel ation Board

APPEND X 1
BEHB T WIRGHET

CASE NAVE M SIS ON PAKI NG QQ CAEND 80 (44 SAL et al.
GC RESP CP OHR | | DANL CESRPTT QAN
1IAG 8/18/81 |General Gounsel's Mwvi ng Papers
2 8/18/81 [8/15/79 UIFWNbtice of Intent to Take
Access
3 8/18/81 |95/ 79 Attendance Foster Pre-H ection
4 8/18/81 |9/7/79 Certif.of Gonduct of Hection
onf erence
5(a)- 8/25/81 |[@®. Bl oynent Records of Sanuel
(b) Rangel
6 8/26/81 |Rangel Decl. 5/12/80 Part of 5/12/80
charge v. .
{a)- 8/26/81 |G .EBEwl oynent Records of Vencesl ao
(e Leyva
8(a)- 8/26/81 |@. Enpl oynent Records of Ranon
(f) Santi gao
?b§ )& 8/26/81 |@. Enpl oynent Records of Pedro Edesa
A 8/27/81 |Hection Tally Sheet 9/7/79
B 8/27/81 |Certification of Hection Results
10/ 7/ 80
C 8/27/81 |Respondent’'s Summary of Bus. Records-
Seve Giffin's Notes.
D 8/ 27/ 81 I%SFond_ent' s unmary of Bus. Records-
Daily tinme sheet & Personnel
10 8/28/81 |CGarlos Sanchez personnel file care
11 8/28/8] |Gnsol 0 Gnez personnel file card
4/ 19/ 80
E 8/28/81 |Garcia Esquivel personnel file card
4/ 19/ 80
F 8/28/81 [Minuel Qlicia personnel file car:
4/ 18/ 80




Sate of Glifornia

CAE NAME MSH ON PAKING @2

Agricultural Labor Relations Board

APPENDO X |1, page 2

BEHBT VRSHEET

CAENO 80 G=44-A et al.

GC RSP CP OHR | | DEN. ADMT or CESCR PTTON
REJECT.
8/28/81 [8/28/81 Sergio M Del Ganpo personnel card
4/ 18/ 80
H 8/28/81 |8/28/81 Lorenzo Miro personnel card 4/19/
I 8/28/81 |[8/28/81 Qovarrubi as Bus ticket 4/8/80
8/28/81 |[8/28/81 Qvarrubias airline ticket 4/8/ 80
J.
8/28/81 |[8/28/81 Qovarrubias Htel BIl 4/21/80
K
12 8/28/81 |(8/31/81 Pers.Hle Gard - Angel Qu ntero-5/16/80
zana Gano
13 8/28/81 |8/31/81 Pers.Hle Gard - Lucio Ros 5/17/80
14 8/31/81 |8/31/81 Pars. file/of workers who did not go to
Hiron crew #2 Gard Jesus
15 g3v/s8l \8/31/8l Pers. file card of Luis Saenz,
16 8/31/81 [8/31/81 (Qew#2) , _
Pers.file card of David Baraj as
card
17 g3yl 831/l Pars. filel/of Juan RuUlido
18 8/31/81 [8/31/81 card
Pers. filelof Ruben Gonez
19 8/31/81 (8/31/81 card
Pers. file/of Mguel A nanza
20 8/31/81 [8/31/81 ~card _
Pers. file /of Gerardo Espi noza
(crew #3)
21 8/31/81 [8/31/81 card
Pers. file /of Hgoberto Gonez
22 8/31/81 [8/31/81 CGrd
Pers. file /of Leonardo Gonez
23 8/31/81 18/31/81 card




Sate of Glifornia

CASE NAMET M S3 ON PAKING Q2

Agricultural Labor Relation Board
APPEND X 11, page 3
BEHB T VORSHET

CASEND 80-CE44-SAL et al.

GC RESP CP OHR | CENT. ADMT or CESCR PTT AN
REJECT.

card

24 g3ys8l \8/31/8l Pers. filelof Edwardo Garci a

(crew #4)

card

25 &3yel \gal/sl Pers. filelof Basilic A cazo
card

26 8/3l/8l |8/31/8l Pers. filelof Esteban Mirtinez




APPENO X |1

STATE G- CALI FORN A
AR ALTURAL LABCR RHATI ONS BOARD

In the Mitter of:

AMRCA AH-AQ

)
)
Gase Nbs.
M SSI QN APGKI NG GOMPANY, ) 80- (& 44- SAL
) 80-GE 54- SAL
Respondent , ) 80- (= 144- SAL
and ) 80- (& 254- SAL
)
)
LN TED FARVIVIRKERS CF ) ST FULATI ON
)
)
)

Charging Party.

THE PART ES HEREBY ST PULATE AS FALLO/G

The Respondent, Mssion Packing Gonpany, is a Glifornia
corporation which has been in exi stence since 1976. | does not own or
cultivate any agricultural properties, but rather supplies |abor crews
for the harvesting and packing of one crop: iceberg |lettuce. Respondent
also invests in about twenty percent of the |ettuce crops which it
harvests. The conpany enpl oys approxi nat el y 100 workers throughout the
year as it follows the lettuce harvest "around the horn" in such areas as
Yuna, Arizona, Hiuron, San Joaquin Valley, and Salinas, Gilifornia

Respondent al so carries out sone operations in Gl orado.



The conpany has engaged i n the harvesting and packi ng of iceberg
lettuce at the followng locations and at approxi nately the fol | ow ng
tines:

Sl i nas 415 10/15

Hur on 10/10 1V 15
Yuna 12/1 51
Hur on 4/ 10 5/5
l orado 715 91

Dated: August 25, 1981

— (
:_ L e S D & &

[

TEHRANE R DUNCAN, Legal Qounsel
AR ALTURAL LABCR RELATI ON BOND

D rneacd s

ARNOLD WERS
Attorney for Respondent



APPEND X 1V

&S

Mura) Lahne

STATE G- CALI FORN A elations 3e-1d

AR GLTWRAL LABAR RELATI ONs BOARD

2

JAM2 5 1962 « -
R=G=AY=D)
In the Matter of:

MSS N PAKING AQ,

Respondent , Gase No. 80-CE44- SAL
P 80- (& 54- SAL
and (& 144- SAL
80- (& 254- SAL
N TED FARMVIRESS G- ST FULATI ON

AVERCA AH-AQ

Charging Party.

e N e e N N N N N N N N

The parties hereby Sipulate that Mssion Packi ng Gonpany
enpl oyee rai ses through Septenber 2, 1979, were as fol | ows:

DATE RATE
Trios 5/76 $.50
8/ 76 .525
976 .535
7177 . 5475
6/ 78 . 5675
10/ 78 .58
3/79 . 6245
8/ 15/ 79 .67
8/ 29/ 79 77
Qiintettos 3/79 73

8/ 15/ 79 .85



The Respondent does not waive its objections as to the

rel evance of this infornation.

Dated: August 31, 1981

ot Dy

ARNOLD WERS
Attorney for Mssion Packing Q.

S o s N o A
THRANE R DUNCAN
Legal Gounsel

AR ALTURAL LABCR RALATI ONs BOARD
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STATE G- CALI FORN A
AR ALTURAL LABCR RHATI ONS BOARD

In the Mitter of:
M SS ON PAXK NG

Gase Nos. 80-(=44- SAL
80- (&54- SAL
80- (& 144- SAL

Respondent , 80- (& 254- SAL

and

N TED FARMVWIR<S
- AMRCA AH-AO

GORRECTI ONS TO ADM N STRATI VE
LAWGH R SCEAS N

Charging Party.

e e e N N N N N N N N N N N N N

The foll owng corrections shoul d be nade to the Adnmini -
strative Law Gficer's Decision dated January 22, 1982

1) Page 17, footnote 26 should read:

"It was not clear to ne that respondent
continued to claimas part of its defense
that Rangel violated its three day absence
rule. The undi sputed evi dence present ed

in the case was work started for Zanbrano' s
crewon Saturday, My 10 and Rangel applied
for work that foll owng Monday norni ng,

My 12."
2) Page 23, footnote 36 shoul d read:
"IVRT. 80-8L"

DATED  January 29, 1982.
- l,.f-"‘"—-—

Mchael H Wi ss
Administrative Law Gfi cer



	ALO DECISION
	Counsel and Respondent each filed a brief in support of its
	For the first time in 1979, Respondent started
	There apparently was testimony and evidence at the prior hearing
	Rangel at home and inquired whether Rangel would be going to work
				    During 1979 Respondent instituted the quintetta
	
	Murillo for work.  Murillo indicated he didn't have any work for
	Leyva at that time.  Instead, Murrillo gave Leyva a second


	Murillo  before leaving.  Murillo said he would be contacted
	
	A.   Well, I was thinking of myself and my crew
	Q.   Are foremen supposed to write layoff slips


	Where the alleged discrimination consists of a refusal


	To summarize, I conclude that General Counsel has





