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DEQ S ON AND CERTI H CATI ON CGF REPRESENTATI VE

Followng a Petition for Certification filed by the United
FarmVWrkers of Anerica, AFL-A O (UFW on Septenber 26, 1980, a
representati on el ecti on was conducted on Cctober 7 anong the
Enpl oyer' s agricultural enpl oyees. The official Tally of Ballots

showed the follow ng results:

PW. . . . ... ... ..39
N thion. . . . . . . . . . 18
Chal lenged Ballots. . . . . 8
Total . . . . .. .. ... 65

The Enployer tinely filed 52 post-el ection objections. O
these objections, 43 were dismssed by the Executive Secretary and ni ne
were set for investigative hearing. Inits renmaining objections, the
Enpl oyer alleges that it is a labor contractor and therefore not an
enpl oyer within the neaning of Labor Code section 1140. 4(c); that Uhion
organi zers viol ated the access regulation, 8 Gal. Admn. Gode section
20900(e), on the norning of the election; that a Board agent inproperly

al | oned peopl e to vote w thout an



enpl oyee eligibility list and wthout requiring identification; and
finally, that the Agricultural Labor Relations Board (Board)
intentional |y opened the polls late to allowthe Union an extra
opportunity to canpai gn.

A hearing was hel d before I nvestigative Hearing Exam ner
(IKE) Joe H Henderson in Septenber 1981. In a Decision issued on
January 8, 1982, the | HE recormended that the Board find that Tony
Lonanto is not the enpl oyer wthin the neaning of Labor Gode section
1140.4 (c) and, therefore, recommended that the petition be di smssed.
Based on this recormendati on, the | HE did not consider the other
obj ecti ons.

The Petitioner filed exceptions to the | HE Decision and a
brief in support of its exceptions.y The Enployer filed a brief in
reply.

Pursuant to Labor Code section 1146, the Board has del egat ed
its authority in this case to a three-nenber panel.

The Board has considered the record and the attached Deci sion
inlight of the exceptions and brief, and has decided to affirmthe IHE s
rulings, findings, and conclusions, only to the extent consistent
herew t h.

Qust om Harvest er | ssue

The Petitioner excepts to a nunber of the IHE s factual

findings and to his conclusion that Tony Lomanto i s not an

Y The Enpl oyer has noved the Board to strike Petitioner's exceptions on
the basis that said exceptions were filed one date late. S nce the
Petitioner has substantially conplied wth the tineliness requirenents
and si nce the Enpl oyer has shown no prejudice, the Enployer's notion is
hereby denied. See George Arakelian Farns, Inc. (Feb. 14, 1979) 5 ALRB
Nb. 10.
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agricultural enployer. Ve find nerit in these exceptions. Wet her
Lomanto is an enpl oyer wthin the neani ng of section 1140.4 (c) depends
on its characterization as either a labor contractor or a custom
harvester. Based on our review of Lomanto's whole activity, we find
that Lomanto is a customharvester and, therefore, the enpl oyer of the
tonmat o harvest enpl oyees who voted in the instant certification
el ection.
The term™agricultural enployer” is defined in the
Agricultural Labor Relations Act (Act), Labor Code section
1140. 4(c), as:
... any person acting directly or indirectly in the interest of
an enployer inrelation to an agricul tural enpl oyee, any
i ndi vi dual grower, corporate grower, cooperative grower
harvesting associ ation, hiring association, |and nanagenent
group, any associ ation of Persons or cooperatives engaged in
agriculture, and shall include any person who owns or [eases or
nanages | and used for agricul tural purposes, but shall exclude
any person supplying agricultural workers to an enpl oyer, any
farmlabor contractor as defined by Section 1682, and any
person functioning in the capacity of a |abor contractor. The

enpl oyer engagi ng such | abor contractor or person shall be
deened the enpl oyer for all purposes under this part.

Labor Gode section 1682, referred to in this provision, defines a |abor
contractor as any individual, firm partnership, association, or
corporation that provides |abor for a fee. A"fee" is further defined
as the difference between the total conpensation paid for the | abor
contractor's services and the amount which the contractor pays out to
t he enpl oyees provi ded.

Snce the early days of this Act, we have encountered
agricultural enterprises which provide | abor, but provide "sonething

nore as well." Kotchevar Brothers (Mar. 2, 1976) 2 ALRB
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Nb. 45. These enterprises, which we have terned "custom harvesters,"
typically do not own or |ease |and; rather, they provide various
agricultural services, particularly harvesting, to one or nore | and
owers. Snce the activities of these enterprises vary greatly

dependi ng on the crop, geographi cal region, and farmng nethods used, it
has been difficult to consistently distinguish between | abor contractors
and cust om har vest ers.gl Qur general approach in each case has been to
review the whol e activities of the enterprises invol ved and det erm ne
whi ch enterprise has the nost significant attributes of an enpl oyer,
including the capacity to enter into a stabl e coll ective bargai ni ng
relationship. Napa Valley Mneyards (Mar. 7, 1977) 3 ALRB No. 22; Joe
Maggi o, Inc. (Apr. 10, 1979) 5 ALRB No. 26.

The specific criteria used to determne custom harvest er

status, however, have varied fromcase-to-case. |n Kotchevar Brothers,

supra, 2 ALRB No. 45, we found custom harvester status where the conpany
enpl oyed to harvest w ne grapes provided both | abor and costly

equi pnent, such as trucks and gondol as, and al so assuned conpl et e
responsibility for the harvest and transport of the crop. In Napa

Valley M neyards, supra, 3 ALRB Nb. '22, a | and nanagenent conpany was

hel d to be an agricultural enpl oyer where it had year-round

responsibility for all agricultural functions, was

V¢ have consi stent| y rejected the sinplistic assertation that an
entity is a labor contractor wthin the neaning of the Act, sinply
because it possesses a | abor contractor's license. The statutory goal
of encouragi ng col l ective bargaining in agriculture woul d certainly be
frustrated by such a narrow interpretation of the term"agricultural

enpl oyer." Gournet Harvesting and Packing (Mar. 29, 1978) 4 ALRB No.
14.
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pai d a per-acre nanagenent fee over the cost of |abor and rental on
equi pnent, nade the day-to-day nanagerial decisions, and handl ed al |

enpl oyee rel ations, including supervision. In Joe Maggio, Inc. supra, 5

ALRB No. 26, however, a harvesting enterprise was not held to be a custom
harvester where the enterprise recei ved paynent on a per-ton basis
(indicating a risk of loss), supervised and pai d the workers, and

provi ded speci al i zed harvesting equi prent. The Board found it nore
significant that the grower/l andowner controlled the pace and ti mng of
the harvest and had a continuing rel ati onship wth the harvest enpl oyees
before and after the carrot harvest.

These cases have been decided on the basis of different factors
indifferent circunstances and no concl usi ve factor or conbi nati on of
factors has energed to control all "custom harvester" cases.§/ Rat her
than nmake a specific rule, given the variety of business rel ati onshi ps
encountered in agriculture, we think it nore prudent to encourage a full
inquiry in each case into every factor that bears upon the | abor
contract or/cust omharvester distinction and upon the ultinate goal of
attaching the coll ective bargaining obligation to the entity which wll
pronote the nost stable and effective labor relations. See, San Justo
Farns (Cct. 2, 1981) 7 AARB No. 29. This inquiry should include, but not

be limted to, the fol |l ow ng:

“Qur attenpts, in Sutti Farns (Feb. 19, 1980) 6 ALRB No. 11, to reduce
the customharvester issue to two factors: provision of specialized
equi pnent and exerci se of nanagerial |udgnent, proved unsatisfactory on
second review V¢ therefore vacated 6 ALRB No. 11 in Sutti Farns (Nov.
23, 1981) 7 ALRB No. 42 and set the customharvester issue for hearing on
the whol e activity of the parti es.

8 ALRB No. 44 5.



10.

11.

12.

13.

Wio exerci ses nanagerial control over the various farmng
operati ons? Wio has day-to-day responsi bility?

Wio deci des what to plant, when to irrigate or harvest, which
fields to work on?

Wio is responsible for performng the farmng operati ons?

\llh% provides the | abor? Does the provider al so supervise the
abor ?

Does soneone provi de equi pment of a costly or specialized
nat ur e?

Wo is responsible for hauling the crop to be processed or
nar ket ed?

Wio owns or | eases the | and?

Oh what basis are any contractors conpensated and who bears
the risk of crop | oss?

Do the parties have any financial or business rel ationshi ps
wth each other, outside of the relationship at issue in the
caseg Wiat formof business organi zation is each party to the
case”

How do the parties viewthensel ves, i.e., does the

grower/ | andowner consider the contractor a cust om harvester?
If other growers enter into simlar arrangenents wth the
contractor, what are their views?

How | ong has each party been entering into arrangenents of the
kind at issue in the case? Wat is each party's investnent in
that line of business and how easily coul d that investnent be
| i qui dat ed?

Wat continuity of enpl oynent rel ationship exists between any
of the parties and the agricultural enpl oyees invol ved in the
case, e.g., did harvest enpl oyees al so work before or after
the harvest for one of the parties?

Utinately, who is the "enployer" for collective bargaining
purposes and what is the correct legal status of each of the
parties?

Based on our reviewof the instant record, we find that Tony

Lomanto is a sole proprietorship wth two separate divisions. The naj or

portion of the business, in terns of total conpany profits, is a

t rucki ng busi ness, engaged in haul i ng vari ous

8 ALRB Nb. 44 6.



agricultural comodities. The remainder is a tonato harvest

oper ati on whi ch supplies to tonato growers tonato harvesting

nachi nes, tractors, gondol as, and the workers to operate this
equi pnent .

Lonanto owns the equi pnent and directly enploys a field
nanager and several nechanics. The sorters and drivers who operate the
nachi nes are supplied to Lomanto by | abor contractor Juan Her nandez.
Hernandez is reinbursed by Lomanto for all |abor costs, plus a ten
percent contractor fee. Lomanto is paid by the grower a fixed anount
per ton of tonatoes accepted by the canneri es.

The grower, after consulting the cannery, decides when to
har vest whi ch fields and how nuch to harvest on a gi ven day. The
canneries are responsible for hauling the tonatoes fromthe field to
the cannery and do not necessarily use Lomanto trucks where Lonmanto
does the harvesting.

Her nandez, who has supplied workers to Lonanto since 1978,
hires and supervi ses the harvest workers with the hel p of several
forepersons. Lomanto's nechanics stay wth the harvest nachi nes during
the harvest and, in addition to servicing the equi pnent, oversee the
quality of the harvest yield. This quality control sonetines requires
counsel ing or reprinandi ng the harvest workers for sorting incorrectly.
The harvest workers, through Kernandez, work for Lonanto throughout the
tonmat 0 harvest season. Hernandez al so supplies these workers to ot her
agricultural enterprises, besides Lomanto. There is no indication that
the workers worked for the tomato growers on other crops, outside of the

t onmat 0 har vest.

8 ALRB No. 44 1.



Lonant 0 has been engaged i n harvesting canni ng tonat oes by
nachi ne si nce 1966. The equi pnent owned by Lonanto represents a
capital investnent of several mllion dollars; however, there was
evi dence that the specialized nechanical harvesters are becom ng
obsol ete. Lonmanto harvests for different growers in different years,
w th sone single-year and sone nulti-year contracts.

The contracts between Lonmanto and the growers are generally
oral. The witten Petoseed contract, however, was introduced as
representative of the standard agreenent. The Petoseed contract
referred to Lonanto as a customharvester and called for Lomanto to
provide all the equi pnent and | abor for the harvest. A representative
of Paul W Bertuccio, one of the tomato growers, testified that
Bertucci o considers Lonanto a customharvester. Lonanto nai ntai ns t hat
it only provides equi pnent and | abor for a fee and that Hernandez is
the only one who supervi ses the workers, naking Lomanto a | abor
contractor.

Based on the foregoing facts, we conclude that Lonanto is
the enpl oyer of the tonato harvest workers for collective bargaining
pur poses.

Lomanto is solely responsible for obtai ning and payi ng t he
harvest |abor and any supervision of that labor. Athough it is not
cl ear whether Lonanto's nechani cs are supervisors in the sense of
hiring, disciplining or assigning work, it is clear that they protect
Lomanto's interest in the quality and quantity of the harvest yield by
supervi sing the perfornance of the workers. Lomanto's interest in the

harvest is reflected in his paynent on
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a per-ton basis, showng a risk of loss if sone judgnent is not
exer ci sed during the harvest.

Lomanto al so has a substantial and specialized investnent in
tomato harvesting. It is Lonanto's only agricultural activity and
Lonmant 0 has been harvesting tonatoes for 16 years. The tonato harvest
nachi nes are only useful for picking canning tonatoes and Lonmanto has 16
such nachines. This represents a substantial investnent in specialized
equi pnent, whether or not the gondol as, bins, and forklifts are
considered. This investnent ties Lonanto to tomato harvesting fromyear
to year, whereas a grower nay decide not to plant tomatoes at all one
year .

It is also significant that several growers view Lonanto as a
custom harvester and that the harvest workers worked for Lonmanto before
and after the election, indicating continuity of enpl oynent.

The only evi dence of enployer status attributable to the
grower is the nanagerial authority to decide when to harvest which
fields. The grower has no direct contact wth the workers or Hernandez.
There is al so no evidence that the workers have any continuity of
enpl oynent with any tonato grower, outside of the tomato harvest.

V¢ therefore reject the IHE s recormendati on and di smss the
Enpl oyer' s (oj ection No. 1.

Aleged Access Molations at Geenfield Ste

Uncontradi cted testinony by Lomanto nechanic Geg Gabral,
Juan Hernandez, and grower Sanley Dedini indicates that three UFW

organi zers appeared at the Geenfield el ection site on the norni ng
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of the election. The organizers first arrived at 4:00 a.m, but when
they saw that the harvesting nachines had started, |eft the field. They
cane back at 6:45 a.m when the workers were having a break and tal ked
to the workers. Wen the nachi ne began novi ng agai n, one organi zer hung
onto the nachine for a fewmnutes and tried to keep talking to the
workers. However, the workers ignored himand went back to sorting
tonatoes. The organi zers stayed in the field until a sheriff's deputy
arrived, at which point they |eft. The organizers cane back a third
tine shortly before the election at 9:00 a.m; however, they were
allowed to stay until the voting began.

The "access rule,” 8 Gal. Admn. (ode section 20900, allows
uni on organi zers to enter an enpl oyer's property for a period of up to
one hour before work, at lunch, and after work. Two organi zers nmay enter
for each crewand if a crew has nore than 30 workers, then one
additional organi zer may enter for every 15 additional workers. S nce
the organi zers in this case took access at other than the authorized
tine (a md-shift break) and in excess nunbers (three organi zers for a
crew of 20), the access regul ation was violated. However, the Board has
consistently stated that access violations wll not be grounds to set
aside an election where the violations are not show to have affected
the outcone of the election. Toste Farns (Dec. 5, 1975) 1 ALRB No. 16.
Here, the access was brief and uneventful, and the attenpts of one
organi zer to distract enpl oyees fromtheir work were unsuccessful. V¢
therefore dismss (bjections 2 and 9.

Al eged Board Agent Msconduct at the Yuba Qty Ste

8 ALRB No. 44 10.



The Enpl oyer objected to the el ecti on because the Board agent
at the Yuba Aty polling site did not have a copy of the eligibility
list; allowed people to vote wthout identification; and al | oned soneone
to vote who had been passed a Social Security card by anot her
prospective voter.

Board agent Roger Smth testified that it was true that he
did not have a copy of the eligibility list. however, a list was not
needed at the Yuba Aty site. In accordance wth standard el ection
procedure, all seven of the ballots cast at Yuba Aty were chal | enged by
the Board. The challenges were |ater conpared to the eligibility |ist
at the final tally. This procedure is routinely used when there are
multiple polling sites to prevent a worker fromvoting at nore than one
site.

As to voter identification, Smth testified in a thorough and
consi stent nanner that he asked each voter for identification and that
each voter showed a formof identification which the Board consi ders
acceptabl e. The Enpl oyer's w tness, election observer Anita Soto,
testified that Smth gave her no instructions about el ection objections
or ballot challenges and did not ask any voters for identification. Ve
resolve this conflict in favor of Smth, since after 150 el ecti ons over
five years wth the Board, it is patently inprobable that Soto' s version
Is correct. Conpared to Smth, Soto's testinony is al so vague,

confused, and suffers from

8 ALRB No. 44 11.



| apses of nenory. 4

As to the voter being handed a Social Security card, Smth
testified that the prospective voter asked her nother for her card,
which the nother carried in her purse. The enpl oyer's observer told
Snth that the voter was not the person naned on the Social Security
card, but that she recognized the voter as an eligible enpl oyee. Smth
i nforned the observer that the Enpl oyer had the right to bring any
identification problens up at the final tally since the voter was being
challenged in any event. However, after this discussion, the voter
becane frustrated and | eft wthout voting, despite Smth's urgings.
Soto testified only that Smth tried to get a voter w thout
identification to vote.

In the face of Smth's conpl ete and pl ausi bl e description of the
event and the uncontradi cted evidence that the voter did not vote, we
dismss (hjection 38, along wth (bjections 33 and 34.

CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that a mgority of the valid votes have been
cast for the Lhited FarmVWrkers of Anerica, AFL-A Q and that, pursuant
to Labor Code section 1156, the said | abor organi zation is the excl usi ve
representative of all agricultural enpl oyees of Tony Lonanto in the
Sate of Galifornia for purposes

trrrrrrrrrrrrrnn

il/As the ALOdid not discuss the allegations of Board agent m sconduct
in his Decision, we have reviewed the record de novo and have nade
credibility resol utions based on the inherent probability of the
testinony taken as a whole. H Rancho Market (1978) 235 NLRB 468 [ 98
LRRM 1153]; Holtville Farns (July 8, 1981) 7 ALRB No. 15, review den. by
4h Ost., Ov. 1 (Dec. 31, 1981) hg. den. by S G. (Jan. 28, 1982) .
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of collective bargaining, as defined in Labor Code section
1155. 2(a), concerni ng enpl oyees' wages, hours, and worki ng con-
ditions.

Dated: June 18, 1982

HERBERT A PERRY, Acting Chai r nan

JEROMER WADE  Menber

JGN P. MCARTHY, Menber

8 ALRB No. 44 13.



CASE SUMVARY

TAONY LAQVANTO ( URWY 8 ALRB \n. 44
Case No. 80-RG 77- SAL

|HE DEQ S ON

The |HE found that the all eged enpl oyer, Tony Lonanto, was nerely a
provi der of harvest equi prent and a supplier of labor for a fee. He
therefore concl uded that Lonanto was not a custom harvester and not the
enpl oyer of the tomato harvest workers who voted in the election. He
further recormended that the UFWs Petition for Certification be

di smssed and declined to consider the other objections which had been
set for hearing.

BOARD DEO S ON

The Board reversed the | HE, finding that Lonanto supervi sed the workers,
had a conti nuous enpl oynent rel ationship wth the workers, was
conpensated on a per-acre-yield basis (requiring quality control), owned
and operated costly and speci al i zed equi pnent for 16 years, and was
consi dered a customharvester by various growers. The Board stated 12
factors to be considered in future custom harvester cases.

The Board went on to consider the objections invol ving excess access,
and Board agent msconduct at the polls. A though technical violations
of the access rule were coomtted, there was no show ng of interference
wth voter free choice. As to the polling area allegations, the
credited testinony of the Board agent showed that nornal and proper
procedures for identification of voters and dual polling sites were used
In this el ection.

The Board therefore dismssed the objections and certified the UFW
as exclusive representative of the tonato harvest enpl oyees of Tony
Lonant o.

* * *

This Case Sumary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.

* * *
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STATE G CALI FCRN A AR AQLLTURAL LABCR RELATI ONS BOARD

In the Matter of:
TONY LAOVANTO

Gase No.  80-CE 270- SAL
& 80-C&271- SAL

Hearing G fice. Report
- and-
N TED FARM WIRKERS CF
AMBR CA AFL-AO
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STATEMENT OF THE GASE ™, v &0

This case stens froma representation el ecti on conducted by
the Agricultural Labor Relations Board anong the al |l eged
agricultural enpl oyees at Tony Lonanto Trucki ng Conpany of
Foster, Glifornia.

O Septenber 26, 1980 the Lhited FarmWrkers of Anerica AFL-A O
filed a petition for certification wth the salinas office of the
ALRB. The Board issued a notice and direction of election on Qctober
6, 1980. The el ection conducted the follow ng day. There were five
(5) election sites in four (d) cities, knard, Geenfield, Holister,
and Yuba Qty.

Tinely objections to the el ection were filed by Lomanto wth the
Agricultural Labor Relations Board. The Executive Secretary ruling
on the objection filed by Lomanto set January 10, 198] for the
objection hearing. Thereafter, on July 1, 1981, Lonanto filed a
request for reviewwth the Executive Secretary asking that the
renmai ni ng obj ections be set for hearing. The Executive Secretary on
July 23, 1981, set one additional objection for hearing.

11
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The Lhited FarmVWrkers filed an unfair |abor practice
charge agai nst Lomanto on Cctober 2, 1990. This was designat ed
case no. 80-C&271-SAL.  The charges all eged viol ations Sections
1153(a) and (c) by Lonanto.

O February 12, 1931, the Agricul tural Labor Rel ations
Board filed a noti ce of hearing and conpl ai nt based on the above
char ges.

O January 10, 1981, the Executive Secretary consol i dated
the unfair |abor practice hearing wth the hearing on the
obj ecti ons.

O Septenber 15, 1981, a preheari ng conference was hel d on
the consol i dat ed cases. The respondent, the ALRB, and Lhited
FarmWrkers entered into a tentative settl enent agreenent on the
unfair |abor practice charges. It was agreed by the parties that
if the settl enent were approved by the Regional Drector that the
unfair |abor practice hearing and the hearing on the objections
woul d be severed. Wen the conditions of the settlenent
agreenent were fulfilled, the unfair |abor practice conplaint was
to be di smssed.

h Septenber 30, 1931, during the hearing the Agricul tural
Labor Relations attorney, Janes Sullivan, inforned the parties
that the Regional Drector had approved the settl enent agreenent.
The Gonplaint in case no. 80-CE 271 SAL woul d be w t hdrawn when
Lomanto conplied wth the terns of the settlenent agreenent.

The investigative hearing examner than granted the notion
severing the two cases. The unfair |abor practice conpl ai nt was
taken of f cal endar.

11
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Part of the settlenent agreenent invol ved the Conpany
w thdrawal of certain objections set for hearing. N ne
obj ections were finally set for hearing.

CBIECTI ON\S:

The objections are as fol |l ows:

1. The Agricultural Labor Relations Board and the Regi onal
Drector inproperly and erroneously failed to dismss the Petition for
Certification that the Enpl oyer, Tony A Lonanto, is a | abor
contractor, and, as such, he is by definition, not an agricul tural
enpl oyer under Section 1140.4, subsection (c) of the ALRB, and
therefore, Section 1155, et seq., dealing wth the representation
el ections, are not applicable to him

2. The Petitioner, Whited FarmWrkers of Anerica violated the
Access Rule before the election at the Geenfield site, thereby
intimdating the enpl oyees and depriving themof a free and
uncoer ced el ecti on.

3. the Whion unlawfully trespassed onto the property of the.
Enpl oyer at the Geenfield site before the el ection, thereby
intimdating the enpl oyees and depriving themof a free and
uncoer ced el ecti on.

9. The Whion coomtted unsafe acts in violating the Access
Rul e by junping onto the tomato nmachi nes while they were in
operation and whil e enpl oyees were worki ng on them thereby
intimdating enpl oyees.

33. The ALRB, through its representatives and agents,
interfered wth the fair operation of the el ection process and
destroyed the necessary | aboratory conditions by conducting the

3
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election at the Yuba Aty site wthout a coy of the
enpl oyee |ist furnished by the Enpl oyer to the ALRB on
Cct ober 1, 1980.

34. The ALRB, through its representatives and agents,
interfered wth the fair operation of the el ection process and
destroyed the necessary | aboratory conditions at the Yuba Aty
el ection by all ow ng substantial nunber of voters to cast ballots
w t hout presenting adequate and sufficient identification.

38. The ALRB, through its representatives and agents,
interfered wth the fair operation of the el ection process and
destroyed the necessary | aboratory conditions by watchi ng one
enpl oyee gi ve anot her enpl oyee a social security card and telling
her to go vote for the Uhion; hearing the Enpl oyer's observer
guestion the girl about whether the card was hers and, not
hearing any response, giving the girl a ballot and al | ow ng her

to vote.

40. The Board has illegally and inproperly allowed a
pattern to devel op of conducting el ections after the official
starting tine, which pattern began at John R and/or Alice S
Kado case and continued through the el ection held in this case at
the Geenfield, Hollister and knard sites.

During the hearing, pursuant to a notion for judgnent filed

by the Lhited FarmWrkers, the investigating hearing exam ner
di smssed obj ections 3 and 40.

FACTUAL STATEMENT GP THE STATUS GF TONY LAVANTO TRUKI NG
The Gonpany's Structure
Tony Lonmanto Trucking Conpany is a sole proprietorship holly
owned by Tony Lomanto. The Gonpany is divided into two
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operations: (1) a trucking operation and (2) a picking
operation. The trucking portion of the Conpany operates as a
common carrier hauling nmainly agricultural products in the Sate
of Galifornia. M. Peter Lomanto in the General Manager of the
trucki ng operation and has been with the Gonpany for over 21
years.

The trucki ng business is by far the paranount incone
producer of the Gonpany. In fact, that section of the Gonpany
generates between 75 to 85 percent of the gross profit of Tony
Lomant o Gonpany.

Lonant o enpl oys between 80 and 85 persons; 70 percent of
which are seasonal, and all of which are invol ved in trucking.
The rest of the enpl oyees are full-tinme. Al of Lomant’s
enpl oyees (except managenent and clerical) are represented by the
International Brotherhood of Teansters. Lonanto first signed a
contract wth the Teansters in the late 1940's. The Conpany has

continued to be signatory to a contract wth the Teansters ever
since. Lomanto Trucking prinarily hauls agricultural products.
Mbst of Lonanto's business invol ves haul i ng for canneries and
packi ng sheds in Galifornia. Two of Lonanto's naj or contracts
are wth Tri-Valley Ganneries and Galifornia Canners and G owers.
Uhder the terns of these contracts, Lonmanto haul s tonatoes from
the fields to the cannery. Lonanto does not haul for the
growers. The contracts for hauling are wth the canneries. The
canneries instruct Lomanto each ni ght how nany | oads and whi ch
fields his trucks are to pick up the | oads.

Wien Lomanto truck goes to the field to pick up a loan, the

tonatoes are in a bin, or a gondola, sitting on atrailer.
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Lonanto may own sone of these gondolas and/or trailers,
nornal |y they are rented to the cannery. The cannery has
control over the gondol as and/or trailers.

The Picking Aspect of Tony Lomant o Trucki ng Gonpany

Lonanto is divided into two separate operations, a

trucki ng operation and a pi cking operation. The two distinct
operations are operated separately and run by different general
nanagers. Robert Perry is the General Manager of the picking
oper at i on.

S nce 1977, Tony Lonmanto has been a farmlabor contractor
regi stered with the Departnent of Labor.

Robert Perry has been the General Forerman and Manager of the
pi cking operation for Tony Lomanto since its inception in 1966.
Hs responsibilities include keeping the tonato picking nachi nes
in good working order, bringing parts to the nechani c who keeps
the naching running in the field, overhauling the machines in the
wnter and generally seeing to it that everything stays in
running order. Furthernore, he not only is famliar wth all of
the contracts the Gonpany enters into in the picking operation,
one of his ngjor duties it to nake sure that these contracts are

fulfilled.

Except for two, the contracts Lomanto enters into with
I ndividual growers are oral. Basically, the contracts call for
Lomanto to provide a nachi ne and ot her equi pnent used in the
pi cking of tomatoes to the grower. During 1980 and 1981, Lonanto
had contracts to provide pi cking machi nes to Johnny Mati a,
Bertuccio Farns, P & L Farns, Dedini Ranch, Mke Reed and Peto
Seed. Perry testified that the terns and conditions of the

6
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agreenents Lomanto has with all of these conpanies are basically
the sane

The machi nes whi ch Lomanto provides to these growers are a
nechani cal type of machine. The nachines are not considered
sophi sticated wthin the agricultural industry. They require
approxi natel y 20 workers per nachi ne, consisting of sorters (12 to
18), machine drivers and tractor drivers. The nmachi nes pick
tonatoes and drop themonto conveyor belts. Wile the tonatoes
are on the conveyor belt, the sorters separate the green fromthe
ripe tonatoes. The tonatoes then go up anot her conveyor belt and
are dropped into bins or gondol as which are riding al ongsi de the
nachi ne.

These nachi nes are not consi dered sophisticated wthin the
agricultural industry according to the wtnesses. There
currently are avail abl e a nuch nore sophi sti cat ed nachi ne whi ch
is called an "electric eye" nachine. This nachine, which costs
approxi natel y one and one-half tines that of the nechanical
nachi ne, electronically sorts the green and ri pe tonat oes.
Gonsequently, only six to seven workers are required to operate
each el ectroni c eye nachi ne.

The F el d Wrkers

For each machi ne Lomanto provides a grower, there are
approxi mately 16 to 20 workers. Between 10 and 16 of these
workers are sorters. There is one nachine driver and two tractor
drivers. Additionally, there is one foreman on each nachi ne.

In the usual course of events, the growers wth which
Lomanto has agreenents ask Lomanto to see to it that there are

workers to nan the machines. This, however, is not always the
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case. Indeed, Robert Perry testified that Lonanto does not

always see to it that the crews are provided for the nachi nes.

For exanple, Perry testified of instances where Peto Seed had a
crew of their own which they put on Lornanto's nmachine. There was
al so a recent instance where John Matia placed his workers on
Lonant o' s nachi nes.

Wien Lonmanto does provide the crewfor the machine, it
arranged with a labor contractor to provide the workers. Lonanto
used | abor contractor John Hernandez for nost of the agreenents.
Qher | abor contractors have been used. Al of these enpl oyees
(the sorters, the machine driver and the tractor drivers) are
enpl oyees of John Hernandez (or whi chever ot her |abor contractor
Lonmant o obtains) and are carried on Hernandez payroll.

Aside fromthe grower, Hernandez testified that he is
the person who hires the workers. Neither Lonmanto, nor anyone in
Loomto' s enpl oy, may hire or fire any of the workers which are
suppl i ed by the I abor contractor.

Hernandez said he is totally responsi bl e for the schedul i ng
of whi ch enpl oyees woul d work where on a particular day. Heis
responsible for hiring and/or firing any of his enpl oyees who are
inthe field. The only other person who coul d possibly dictate
the firing of one of the enployees is the grower. Neither
Lomanto nor anyone in Lonanto' s enpl oy has the authority to fire,
or demand the firing of, any of Hernandez' enpl oyees.

Hernandez as a | abor contractor has agreenents wth nany
different growers and entities to provide |abor. Hernandez
deci des where a particular worker will work on a particul ar day.

Hernandez testified that it is not necessarily true that if a
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worker were working at a ranch at the begi nning of the harvest
that the worker would stay working at the ranch until the harvest
was finished. In fact, a worker that is bei ng noved around nmay
work one day on a Lonant o machi ne and anot her day on a nachi ne
owed by soneone el se at a different ranch. Lonanto has no
control over where the workers are assi gned

Her nandez has a supervi sor present on each machi ne.
Basically, the duties of the forelady or forenan is to wite down
the nanes of the peopl e working on the nmachi ne and gi ve them
instructions on what to do during the day. This forenan works
directly for Hernandez and provides for the supervision of the
sorters. Hernandez al so testified that he supervises the nachi ne
driver and the tractor drivers. However, the overall supervisory
authority lies wth the grower. Hernandez testified that no one
fromthe Tony Lonant o operation ever supervises any of the
sorters, nachine drivers or tractor drivers. Lonanto does not
have any control or supervisory authority over the peopl e working
inthe fields on the Lonant o nachi nes.

Al of the field workers get to their jobs via their own
autonobi | es. Neither Hernandez, Lomanto nor any of the growers
provide any transportation for any of the workers. Furthernore,
nei t her Hernandez, Lonanto nor any of the growers own, mnaintain
or arrange for housing for any of the workers.

The Mechani ¢
Lonant o does have one enpl oyee in the field wth the tomato
pi cking nachine. This enployee is a nechanic. He is the only person in

the field who is an enpl oyee paid by Lonmanto
Il
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Trucking. The nechanic is a nenber of the Teansters Lhion. He is
covered by the coll ective bargai ni ng agreenent between Lonant o
Trucki ng and the Teansters.

The nechanic's duties are very specific. It is his
responsibility to nake sure that the tonmato pi cking nachine is

functioning properly.

Inherent in his duties of naking sure that the nachines are
operating properly, the nechanic wll fix the machine if he
noti ces that sonething is nechanically wong. In such an
i nstance, upon di scovering the nechanical problem he wll speak
wth either Hernandez or Hernandez forenan and explain that the
nachine is not functioning properly and nust be repaired. The
foreman then stops the nachine so the nechanic can repair it. In
the event there is a naj or breakdown of the nachine it is
Hernandez who wll speak wth the grower. |If the situationis
such that it wll take the nechanic several hours to repair the
nachi ne, the grower wll nake the decision as to whether or not
the enpl oyees renmain at the field until the nmachine is fixed or
go hone for the day. That decision is solely wthin the
authority of the grower. Neither Hernandez, the | abor
contractor, nor Lonanto' s nechani c have the authority to nake
that deci sion.

The Role 0 The G ower

Lomant o has contracts wth various growers to provide
nachines to pick their tonatoes. The state of the industry is such
that the vast najority of these agreenents are oral. However, this does
not nean that there are never witten agreenents between Lomanto and a

particular grower. Lonanto has

10
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an extensive agreenent wth Peto Seed, which has been reduced to
witing. The terns and conditions of that agreenent are
representative of the oral agreenents Lomanto enters into wth
nost of the other growers.

Prior tothe tine that the tomatoes are fully grown and
ready to be picked, Lonanto has no rel ationship wth any growers.
Lonmanto has nothing to do wth the planting of any crop, the
tilling of the soil, irrigation, cultivating, or the grow ng of
any crops. Al of these decisions |ie wth the individual grower.
Lonmanto farns no land of its own. Lonanto has nothing to do with the
crop aside frompicking them Lomanto Go. has nothing to do with the
farmng process for any of the growers.

The grower deci des when the tonatoes are ready to be pi cked.
Lonant o pi cks tonmat oes only when instructed to do so by the
i ndi vi dual grower or packing conpany. Lonanto does not nake the
deci sion of which field to pick on a particular day. That
deci sion, once again, is al ways vested in the grower or cannery.
The practice is that on a day to day basis, the grower or
cannery wll tell Lomanto which field to pick on each particul ar
day.

Each day, a decision nust be made as to how nuch, or how
nany | oads, of tomatoes shoul d be picked that day. Lonanto does
not nake this decision. That decision normally is nade jointly
by the grower and the cannery to which the grower sells its crop.
(Once that decision is nmade, the grower or cannery inforns the
Lonant o peopl e how many | oads are to be picked that day. The
grower, by stating the load to be pi cked controls hew many hours the

workers wll work on a particular day. The grower by his

11
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deci sion on how nuch to pick al so dictates how nany workers w ||
work on a particul ar day. The nunber of |oads to be picked on a
particul ar day al so determnes how nany nachi nes are required.

In the nornal situation, the grower, or a representative of
the grower, isin the fields and has contact wth Lonanto and the
| abor contractor peopl e evey day that Lomant o nachi nes are pi cki ng
the grower's tonat oes.

In addition to naking all of the decisions wth regard to
when, where, and how nuch to pick, the grower has the overall
supervisory authority over the workers and the harvest itself.
This authority is not vested in Lomanto. In the one contract
that Lomanto has wth a grower that is reduced to witing (and is
representati ve of the other oral contracts), it states, in
paragraph 6, that the conpany (Peto Seed) shall "provide
supervision". Both Robert Perry and John Hernandez specifically
testified that the growers provide supervision in the fields.
Furthernore, Hernandez testified that it is the grower who nakes
all of the decisions inthe fields. Hernandez testified that if

anyone were to conpl ain about the quality of work done by the

sorters, it would be the grower.

M. Perry, Lomanto's forenman, further stated that it is the
grower that nakes the final decision on all of the aspects of
the picking procedure, frombeginning to end. That power is not
vested in Lomanto. Ms. Bertuccio, a grower, testified that it is
Bertucci o Farns which has the "overall nanageri al
responsi bi lity" for the picking and harvesting of its crops.
It is Bertuccio which nmakes sure that everything i s done properly,

not Lonant o.

12
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The Role 0 The CGanneries And The Hauling O The QO ops
The maj or portion of Tony Lonanto Trucking is a

haul i ng, or trucking operation. Lonanto haul s- agricul tural
coomodi ties, fromthe fields to the canneries under contracts
wth the canneries. Two of Lonanto's najor contracts are with
Gl -Can and Tri-Valley Canneries. Lonanto also hauls for QP.
Mur phy' s packi ng shed.

Al of the contracts Lonanto enters into for hauling are
I ndependent of any contracts the Gonpany has wth growers to pick
tomatoes. The procedure outlined at the hearing is as foll ows:
The growers enter into contracts wth soneone to pick the tomato
crop. The grower also enters into contracts wth individual
canneries to purchase the tonatoes. These two contracts are
unrel ated. The cannery, in turn, enters into a contract wth a
particul ar trucking conpany to pick up the tonatoes at the field
and haul themto the cannery. The contracts are entered into and
negoti at ed i ndependent of one another. Lonanto Trucki ng haul s
tonmatoes for individual canneries and packers fromnany fiel ds
which are picked by entities other than Lomanto. There are,
however, instances where Lomanto Trucking w il haul tonmatoes to a
cannery froma field where the picking operation is a Lomanto
pi cking contract with the grower. Exanples given; the picking
operation of Lomanto has a contract wth Bertuccio Farns to pick
their tomatoes. Bertuccio, in turn, has a contract wth Sun
Garden CGannery who purchases the crop. Macabee Trucki ng haul s
for Sun Garden Cannery and picks up the crop that was pi cked by

Lomant o machi nes.

11
13



o .'J!r.l'lr.l' T

Ry
LT

."l'

i
L

© 00 N oo g b~ W N PP

N N NN NN N NMDNR R R R R R R R R R
0w N o 00N W DN RFP O © 0w N O 0o M W N BB O

The Dedini Ranch has a contract wth CGal-Can to purchase its |
tonmatoes. Lomanto has a contract to pick Dedini's tonatoes.
Lonanto has a separate contract wth Gal-Can to haul their
tomatoes. Thus, by pure coincidence, Lonmanto haul s those
Tonat oes.

There are al so instances where two different trucking
conpani es may pick up a crap for two separate canneries fromone
grower. 1n 1980, P& L Farns had a contract wth Qorietta
(CGannery) to purchase its tonato crop. P &L Farns al so had a

contract wth Lomanto to provi de the machines to pick their

tonato crop. Lomanto Trucking had a separate contract wth
Qorietta to haul crops for themthus Lonmanto haul ed the
Qorietta tonatoes fromthe field. During that sane year, P & L
Farns al so sold tonatoes to Ragu. V@l | ace Trucki ng haul ed for

Ragu and, thus, haul ed those tonmatoes out of the P & L fields.

None of Lonmanto's contracts wth any growers to provide the

pi cki ng nachi nes are ever tied to which cannery a grower sells
his tomatoes. Mny tines the growers nay change the canneries
they do business wth fromyear to year. For exanple, in 1980
the Matia and N coletti Ranch sold tomatoes to Qorietta; in 1981
they sold to Del Monte and Northwest.

The tonat oes that are pi cked by Lonant o nachi nes are
deposited into gondolas or bins that sit on trailers. It is the
cannery whi ch deci des whether bins or gondolas wll be used. The
gondol as are owned or rented by the individual canneries. The
canneri es whi ch have control of the gondolas. Lomanto rents
gondol as and trailers to canneries and growers.

11
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GBIECTION N 1:

AR GLTURAL BEMPLOYER

| S LOVANTO AN AGR QULTURAL BVPLOYER?
The Act: Labor (ode
Labor Code 1140.4(c) The term™agricul tural

enpl oyer” shall be liberally construed to include any
person acting directly or indirectly in the interest of
an enpl oyer in relation to an agricultural enpl oyee,
any individual grower, corporate grower, cooperative
grower, harvesting association, hiring association,
| and nanagenent group, any associ ation of persons or
cooperatives engaged in agriculture, and shall include
any person who owns or |eases or nmanages | and used for
agricul tural purposes, but shall exclude any person
suppl ying agricultural workers to an enpl oyer engagi ng
such | abor contractor or person shall be deened the
enpl oyer for all purposes under this part.

Labor Gode 1682(b) "Farm| abor contractor™
desi gnates any person who, for a fee, enpl oys workers
to render personal services in connection wth the
production of any farmproducts to, for, or under the
direction of a third person, or who recruits, solicits,
supplies, or hires workers on behal f of an enpl oyer
engaged in the grow ng or produci ng of farmproducts,
and who, for a fee, provides in connection therewth
one or nore of the foll ow ng services: furnishes board,
| odgi ng, or transportation for such workers;

supervi ses, tines, checks, counts, weighs, or otherw se

15
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directs or neasures their work; or disburses wage

paynents to such persons.

The Board is responsible for determning who is
the agricultural enpl oyer and has addressed the question in several
cases. In San Justo Farns, 7 ALRB No. 29, the

Board said, "lIn determning which of several parties is the

enpl oyer of a group of agricultural enpl oyees, we | ook not to any,
singl e factor but consider the "whol e activity" of each of the
parties in order to determne whi ch shoul d assune the collective
bargai ning responsi bilities". Joe Maggio, Inc. (April 10, 1979)
ALRB No. 26; Napa Valley Vineyards Go. (March 7, 1977} 3 ALRB Nb.

22. This approach best serves the purpose of the Act because it

provi des the nost stabl e bargaining relationship. Gournet
Harvesting and Packi ng (March 29, 1978) 4 ALRB No. 14.
In Nepa Valley Vineyards . 3 ALRB No. 22 (1977), the

Board has consistantly | ooked at the "whol e activity" of each

conpany focusing on what "it actually does", rather than applying

a rigid, nechanical formila.
The Board in Kotchevar Brothers 2 ALRB No. 45 (1976)

determned that a | abor contractor who supplies costly equi pnent
and transportation of the crop to the market is a custom
harvester and enpl oyer. The sane is true of a harvesting

associ ation. e who provi des workers for a fee who do nmanual
harvesting is a | abor contractor as opposed to a custom

harvester GCardinal Dstributing G., 3 ALRB No. 23.

The "degree of control” exercised by one helping in the

harvest was held not sufficient to make the party a custom
harvester in The Gin ., 5 AARB No. 4.

16
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Wien a party exercises "nanagerial judgnent”, provides sone

equi pnent and recei ves a per-acre nanagenent fee, he is an
enpl oyer. Jack Sawells, Jr., 3 ALRB No. 93.

In looking at the whol e activity of the party in Napa Vall ey
(supra) the Board nade conparisons in holding the party an
agricul tural enpl oyer:

1. Perforns "all najor farmng operations throughout the
year";

as opposed to spot | obs;

2. Has conplete responsibility for the day-to-day
operati ons and deci si ons;

3. Receives a per-acre nmanagenent fee, rather then
just a percentage anount above the cost of | abor;

4. (ne who acts as both a | abor contractor and is in
the inclusionary | anguage as an agricul tural enployer is not
necessarily excluded as an agricul tural enpl oyer;

The test of a contractor, enployer is the relationshipinits
entirety.

Summari zi ng the cases the Board in determning the "whol e
activity" considered the followng nmatters in naking their
determnation as to who is the enpl oyer:

1. Wio exercises nanagenent control, i.e. nakes the
day-to-day decisions on: (a) enpl oyee conditions, (b) crops
grown, (c) tinme to harvest, (d) anount to be harvested, and (e)
which fields are to be harvest ed?

2. Wo perforns the naj or farmng operations?

3. Wo provides the equi prent ?

A Har vest er

17
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N o g &

10.
11.

12.

13.

14.

B Gondol as
O Tractors in the field.
D Trucks to transport crops.
E) Isit a specialized equi pnrent or useful in
other activities.
Wio arranges to get the crop to the narket?
Wio supervi ses t he wor kers?
Wio arranges and supplies housing for the workers?
Wio arranges and supplies transportation for the
wor ker s?
Wio owns the | and?
Wiat is the nethod of paynent of the parties for the
crop?
A Percentage of total harvest.
B) Per acre or ton.
O Free for each worker, ton, acre.
Wio has the risk of loss if the crop fails?
Are there other financial arrangenents between the
parties?
How does the grower, contractor/harvester viewthe
rel ati onshi p?
Is the party involved in other enterprises?
If yes, howsimlar or different are the other
enterprises?
Not nentioned in the case | reviewed, but shoul d be
consi der ed:
1) Is there an existing | abor agreenent wth

the party considered to be the

18
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agricul tural enpl oyer?
A If yes, with what Uhion?
2) If the party is other than the grower,
is there an existing or past | abor
agreenent between the Lhion and the
grower ?
A If yes, what Uhi on?
3) Isthereis potential conflict between
two or nore conpeting Uhi ons?
15. Wio wi Il provide the no£3t stabl e bargai ning

rel ati onshi p.

US NG THE ABOE (R TER A AS TO LOMANTO VEE H ND THE
FOLLONNG
1. Lonanto is not engaged in agriculture the year
around.
2. Lonmanto does not exercise any nanagerial control

over the agricultural enterprise. The grower, not Lonanto,

plants, cultivates, irrigates, harvests, and sells the crop.

3. Lomanto did not hire or supervise the field
workers. It was Hernandez who hired and supervised the
wor kers and provided forenen in the field.

Lonanto contracts to pick tonatoes wth his nachi nes on
a per acre or ton basis. Hernandez or another | abor
contractor is then contracted to provi de the workers.

4. Lonmanto provides a nechanic wth the machine in
the field. There was testinony by one wtness that the

mechani c criticized her nother about the nother's work.

19
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This was the sane nechani ¢ that cal |l ed Her nandez when t he

Lhi on organi zers appeared at the field.

5. Lomanto' s enpl oyees, nechanics, and truck drivers bel ong

to the teansters uni on.

6. Lonmanto does not decide when to harvest, how
much, what fields, or any other harvesting rel ated
deci sions. These decisions are nade by the grower or
cannery.

7. The growers have the responsibility for the day-
to-day deci si ons.

8. Lomanto provided the gondol as and i n sone cases
transports the tonmatoes to the cannery. But, this was done
under separate contracts wth the canneries and not under
contracts wth the growers that Lomanto's nmachi nes were used

to pick tonatoes.

9. The grower under its contracts wth the cannery
arrange to have the crop transported to the cannery.
Lomant o' s trucks under separate contracts sonetines haul the
tomat oes to the canneri es.

10. The grower and/or cannery has the risk of |oss, not
Lonmant o.

11. Lomanto provides trucks to canneries, growers,
and others to transport agricultural products. Al drivers
are teanster nenbers.

Lomanto al so provides trailers, gondolas for canneries
and/ or growers these gondol as for nost part are pul l ed by

Lonanto trucks, but in sone cases independent trucks haul

Lonant o gondol as.
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12. Lonmanto's contract wth the grower is limted to

provi ding the nachine to pick the tonatoes for the growers.

13. Hernandez provides the workers'-and supervi ses

t hem

14. The workers provide their own transportation and

housi ng.

RECOMMENDATI ON

Based upon the above, as the Investigative Hearing Gficer,
recormend that the Board find that Respondent TONY LOMANTO i s

not an agricultural enployer wthin the Labor GCode Section

1140. 4.

Based upon the above recommendati on the Hearing G ficer did not

consi der the ot her objections.
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Respectful |y submtted,

- =,
. -

Joe H Hender son,
Hearing G ficer
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