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DEQ S AN AND CRDER
On February 2, 1981, Admnistrative Law Gficer (ALO

Kenneth d oke issued the attached Decision in this proceedi ng.
Thereafter, Respondent tinely filed exceptions to the ALOs Deci sion
and a brief in support of those exceptions. The General (ounsel tinely
filed a reply brief.

Pursuant to the provisions of section 114631 of the
Agricultural Labor Relations Act (ALRA or Act), the Agricultural Labor
Rel ations Board (ALRB or Board) has delegated its authority in this
natter to a three-nenber panel .

The Board has considered the record and the attached
Decision in light of the exceptions and briefs and, for the reasons set
forth below has decided to reject the ALOs findings, rulings, and

concl usi ons.
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yAlI references herein are to the CGaliforni a Labor Code unl ess
ot herw se st at ed.



The ALO stated during the course of the hearing herein;

The record should reflect that in an off-the-record

di scussi on between counsel, [the General Gounsel] stated
that he is not an attorney. He is a graduate | egal
assistant, and the Admnistrative Law (ficer stated that
every effort was going to be extended to nake certain that
there is an equal ity of representation as far as |egal

I ssues are concerned in this proceedi ng.

Reporter's Transcript, volune |, pages 80-81

(hereafter cited as RT:1:80-81).

Later in this hearing, responding to Respondent's counsel's
objection that the AAOwas "trying the General Gounsel's case for
him" the ALO stat ed:

I'mnot attenpting to try the General Counsel's case

for him | amraising objections where it seens to ne

that the interest of the charging party i s dependi ng

upon a legal decision or a legal objection that nay be

beyond the experience of the graduate |egal assistant

who is conducting the case for the General CGounsel .

RT: 1 :87.

The record of this case is replete wth exanpl es of the
effect of this inproper interposition of the ALOand his theories
into the prosecution of this rraattter.—Z Because of the ALOs
msgui ded attenpt to "even the odds,"” all of his subsequent
conclusions, rulings, and findings of fact nust be viewed with

distrust. The ALO becane so inextricably

2 See, for exanple, RT:1:78-84 (ALOinposes theory of constructive

di scharge on the General Gounsel); RT:1:86-88 (notion to strike
solicited); RT:111:18-24 (ALO suggests a recess to all ow the General
Qounsel an opportunity to reviewwth the wtness his upcom ng
testinmony); RT:111:91-94 (ALOoffers the General Counsel a list of
possi bl e exceptions to the hearsay rule in aid of his evidentiary
proof); RT:V:54-63 (ALO deni es the counsel for the Respondent the sane
benefit of his understandi ng of the hearsay rul e).

8 ALRB Nb. 41 2.



intertwned wth the presentation of this case as to render his
subsequent judgnent on the nerits suspect.

Respondent, apparently content wth the evidence adduced at
the hearing (notw thstanding the ALO s inproper and unpr of essi onal
nmanner of conducting the hearing) states inits brief that:

The Board is conpel led to disregard the ALO s findi ngs

of fact and nake its own review of the record, because

the ALOwas denonstrabl y bi ased and prej udi ced agai nst

[ Respondent]. For the Board to give any weight to the

ALO's factual findings under these circunstances woul d

e constitute denial of admnistrative due process.
V¢ agree. The appropriate result for a finding that an ALO
denonstrated a "nental attitude or disposition ... towards a party to
the litigation ...."3/ would be to reject the tainted record and
remand for a new hearing of the issues. Qown Gork de Puerto R co

(1979) 243 M.LRB 569, 570 [101 LRRMI 1499]. Ve are prepared to

acqui esce in Respondent's request in our statutorily nandated

I ndependent review of the record, 4 and i ssue new findi ngs, rulings,
and concl usi ons, testing themagai nst those nade by the ALO but
affording his conclusions, rulings, and findings of fact (includi ng
resol utions of wtness credibility) no deference. S Kuramura, Inc.
(June 21, 1977) 3 ALRB No. 49; Whiversal Canera Gorp. v. N_RB (1951)
340 US 474 [27 LRV 2372]

& Andrews v. ALRB (1981) 28 Cal.3d 781, 790 [171 Gal . Rotr. 590,
596-7]; BEvans v. Superior Court (1980) 107 Cal . App. 372, 380 [290
P. 662] .

¥ section 1160.3; Andres v. ALRB, supra, 28 Gal.3d at 794:
Foyal Packing Co. v. ALRB (1980) 101 Cal . App. 3d 826, 836 [161
Cal . Rotr. 870].
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V¢ undertake this task in the interest of rapid resolution of these
natters and to avoid further unnecessary and costly delay. Smth Corp.
v. NLRB (7th dr. 1965) 343 F.2d 103; [58 LRRVI2643].

F ndi ngs of Fact

W find that Respondent is an agricultural enpl oyer and that
each of the Charging Parties is an agricultural enpl oyee wthin the
neani ng of the Act so as to render jurisdiction proper in this case.
These facts are admtted by Respondent.

Mguel Gastro

At the tine of the filing of the charges in this matter,
Mguel Castro had been an enpl oyee of Respondent for nearly three
years. (Castro, a resident of the "Puerto R can | abor canp" (as
di stingui shed fromthe "Arab | abor canp"), testified that on May 25,
1980, el he 1 odged a conplaint wth the cook, doria Qozco, about the
guality of the food being served at the | abor canp. As a resident of
the labor canp, Castro was charged $35.00 per nonth for board. This
noney was col l ected by Fermin Martinez, the head of the | abor canp and
the supervisor of the work crewdrawn fromthe canp. Mrtinez
pur chased the food for the canp and any excess noney col | ected was kept
by Martinez as paynent for his services. QCastro's conplaint was based
on his belief that the food being served for the dinner neal was |eft
over fromthe lunch neal. He testified that he asked the cook to fry
two eggs for him and that she refused to do so, Castro themenptied

his plate of food into a trash container. Qozco denied that

S Al dates herein refer to 1980 unl ess ot herw se i ndi cat ed.

8 ALRB Nb. 41 4,



Castro had conpl ai ned about the quality of the food, testifying that
Castro dermanded di fferent service and routinely requested speci al
treatnent. Kipolito Camacho, a co-worker and resident of the |abor
canp, testified and corroborated Castro's version of the event.

Qozco reported to supervisor Martinez that Castro had
denanded different food and requested special treatnent. The next
norning, on the bus to a work site, Martinez told Gastro to nove from
the labor canp into the town of Delano. Respondent operates with three
crews, one drawn fromeach of the two | abor canps and one desi gnat ed
the "town crew " Ahned A omari supervised the crew drawn fromthe
Puerto R can | abor canp. Martinez' hal f-brother, Jose Cadiz,
supervi sed the town crew during the harvest season and Martinez
supervi sed the town crew during thinning and tipping periods. GCastro's
status as of this point had becone uncl ear, for although he had not
been di scharged, he had not been transferred to the town crew

Castro was unable to | eave the I abor canp i medi ately due to
a mal functioning truck, a fact of which both Martinez and his second in
command, "Chuco," were aware. During the next two days Castro noved
into Delano. Respondent has an unwitten policy that the bus to the
work site was for the use of the residents of the |abor canps only.
Nbtw thstandi ng that policy, Castro arrived at the | abor canp on May 28
and boarded the bus to the work site. Later that afternoon, Chuco
inforned Castro that he was not to ride the bus but was to use his own
transportation to get to the work sites, some of which were up to 30

mles anay. GCastro did
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not work on May 29, but on Friday, May 30, he agai n boarded the bus.
Chuco ordered himto di senbark, which he refused to do. Martinez was
supervi sing work in Arvin so Chuco asked Respondent's |abor contractor,
Lee Boydstun, to renove Castro. Boydstun stepped into the bus and
ordered Castro to |l eave the bus. GCastro again refused and Boydstun
inforned owner Luis Caratan. Caratan allowed Castro to renain on the
bus and to work that day and spoke to Martinez later. Martinez

expl ai ned that he had ordered Castro to nove fromthe | abor canp because
of his continued conpl aints about the food and demands for speci al
treatnment. Caratan authorized Martinez to discharge Gastro. n
Saturday, May 31, Castro again boarded the bus and Martinez ordered him
off and gave himhis final check. GCastro filed his charge in this
matter on June 3, 1980.

Jose Torrez testified for the General Counsel that he rode
the bus while not living in the abor canp. He stated that enpl oyee
Law ence Abueno al so rode the bus to the work site al though he did not
reside in the labor canp. Torrez stated that he never received
permssion to ride the bus but that Martinez was aware that he was
doing so. In his testinony, Caratan stated that one enpl oyee,
apparently Torrez, was allowed to ride the bus during a short period
follow ng that enpl oyee's narriage. In corroboration of Castro's
testinony that any enpl oyee who conpl ai ned about the food in the | abor
canp was subject to i medi ate di scharge, a forner enpl oyee, Arnando
Vasquez, testified that he had been summarily di scharged the previous
year follow ng his conplaints concerning the food served at the canp.
Thi s
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testinony was rebutted by Priciliano Sanchez Arnendaring, who had been
a steward for the Lhited FarmVWrkers of Averica, AFL-A O (URW at the
time of Vasquez' discharge. Arnendaring testified that Vasquez had been
di scharged after receiving three warnings for poor work and for the
theft of a soda bottle, not for his conplaints concerning the quality
of the food served.

WI son Garci a

Grcia, an enpl oyee of Respondent since 1979, had been
el ected "president” of the |abor crew by the crew nenbers. O May 30
he | ed a protest of the crew concerning Boydstun's attenpted eviction
of Gastro fromthe bus. Subsequently, Mrtinez announced to the crew
on the bus that the ALRB woul d be sending a Board agent to read a
noti ce about their rights under the Act, apparently pursuant to the
Board's order in M Caratan (Mar. 5, 1979) 5 ALRB M. 16. Martinez
referred to the Act as "nonsense." Garcia was sel ected by the crew
nenbers to be spokesperson about their rights under the Act. Aso, in
early June, Garcia protested to Martinez, on behal f of the crew about
a shortened break peri od.

n June 23, Garcia and the other enpl oyees in the
Puerto R can crew were given layoff notices. The notices included a
date, approxinmately one nonth later, as the projected rehire date.
Respondent' s practice was to require all laid-off enployees to reapply
at its main office and to guarantee rehire to those enpl oyees who had
conpl eted the prior enpl oynent period. Apparently, the enpl oyees who
renai ned in residence at the | abor canps during the |ayoff period were

frequently rehired w thout
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having to reapply and the supervisor would later notify Respondent's
of fi ce whi ch enpl oyees had been rehired. Garcia noved fromthe
| abor canp shortly after receiving his layoff noti ce.

Approxi mately July 26, Caratan inforned Martinez that he
woul d need about 22 enpl oyees, starting on July 28, to check the sugar
content of the grapes to see whether harvesting could begin. Grcia
testified that he visited Martinez at the latter's hone on July 25 to
find out when harvesting woul d begin and that Martinez told himthat 22
enpl oyees woul d be hired for work starting on July 28 and that he woul d
be one of the 22. Garcia also testified that he inforned Martinez that
the July 28 starting date was acceptabl e to hi mand that he woul d
return to the | abor canp on Sunday the 27th. Mrtinez testified that
he did not promse Garcia work, not having been inforned of the
projected starting date, and that Garcia told himthat he was presently
enpl oyed in Arvin but woul d keep in touch to recei ve word about the
date for the begi nning of work.

h July 26, Martinez notified the enpl oyees then
residing at the Puerto R can | abor canp of the projected work for July
28 and said that he woul d post a list of the 22 workers to be hired for
that work. On Sunday, July 27, Martinez chal ked 22 nanes on the
bl ackboard at the | abor canp. Garcia s name was not i ncl uded.

Martinez testified that Garcia was not included because he was not
present at the labor canp. Later that evening Garcia checked into the
| abor canp and was surprised to see his nane mssing fromthe list. A

4:30 a.m the next day Garcia
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approached Martinez in the kitchen and denanded to know why he hadn't
been rehired. Wien Martinez refused to add his nane to the crewlist,
Garcia requested that he and ot her enpl oyees not be charged for neal s
since he did not plan to eat at the |abor canp until work began.
Garcia testified that Martinez refused to accommodate him In
Martinez' version of this conversation, Garcia did not nake any request
regarding neal costs. Mrtinez also testified that Respondent has an
unwitten policy allowng rebates for neals not eaten at the canp.
Martinez further testified that Garcia becane i ncensed when Martinez
refused to hire hi mand began shoving Martinez, followed hi moutside,
dermanded a fight, and then draped hi nsel f on the door of Mrtinez!
pickup. Mrtinez stated that his hal f-brother, Jose Cadiz, was in the
pickup at the tine. Cadiz did not testify but the cook, Qoria Qozco,
did and she corroborated nuch of Mirtinez'testinony. Mrtinez reported
his version of the alleged assault to Caratan who then directed
Martinez to fire Garcia. Garcia was termnated the next day, on July
29. @rcia denanded and recei ved fromCaratan a witten note regarding
his termnation; the note stated that Garcia was di scharged because he
"threatened [his] foreman physically.” Garcia testified on rebuttal
and deni ed the substance of Martinez' testinony and reiterated his
surprise at being termnated. Grcia filed his charge in the instant
matter on July 29, 1980.

The Arab WWrkers

h Friday, June 20, approxi mately 13 of the enpl oyees from

the Arab | abor canp were engaged in planting "dry-stick
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vine" and working on other |ong-termvine-training projects which
Respondent ' s enpl oyees performduring reduced-operation periods. Part of
the dry-stick vine project involves digging, and enployee Ali Noman was
directed by "Sultan,” the second in command of the Arab | abor crew to
digwth his hands. Vénan obj ected and eventual | y shared a shovel wth
a co-worker. At 11:40 a.m, Ahned Alomari, the supervisor of the Arab
| abor crew, directed Sultan to return the crewto the |abor canp for
lunch and to report after lunch to a different work site. A onari
directed that Sultan return wth the crewby 12:10 p.m Respondent's
usual practice for crews working in the field wth afternoon assi gnnents
Is to have their lunch delivered to themin the field. Nonman, anong
others, conplained that in viewof the 10-15 mnute drive to the | abor
canp and a trip of equal length to the newwork site, they were bei ng
deprived of their lunch period. Noman requested that the crew nenbers
recei ve travel pay and their usual lunch period. Aonari stated that if
the enpl oyees did not choose to return by 12:10 p.m there woul d be no
afternoon work or any work for the rest of the weekend. The crew
di scussed the natter on the bus in which Sultan drove themback to the
| abor canp, and decided to submt a petition at the ALRB office. Al
but two of the enpl oyees signed the petition and three of the crew
nenbers took the petition to the ALRB office as support for filing their
charges herein on June 20.

Aonari reported the crew nenbers' conplaints to Caratan who,
whi |l e asserting that the workers' protest had no effect on his

all ocation of work assignnents, nonethel ess testified that he
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told Aomari to delay the afternoon work and the Saturday assignnents,
as that work coul d be easily del ayed during this non-harvesting season.
Aonari returned to the | abor canp and, after speaking to Sultan,
passed by the petition signers and went into the kitchen. He
appr oached the tabl e occupi ed by Noman and the two workers who had not
signed the petition and asked the two workers whet her they wanted to
work that afternoon. They said they wanted to work and A onari
assigned themthe task of hanging irrigation pipe, a task of no
urgency. Noman requested work al so, but was refused.

Several days after the Arab workers' charge was filed, a
Board agent tel ephoned Caratan and suggested that the probl eminvol ving
these workers could be handled informally if Caratan woul d tal k the
natter over wth the protesting workers. Caratan went to the Arab
| abor canp, gathered the residents together and asked themwhy their
charge had been filed. An interchange followed, in which the workers
voi ced their grievances concerning Alonari. GCaratan requested that, in
the future, they bring their conplaints to himbefore filing fornal
charges. The conplaint herein alleged, inter alia, that this session
constituted retaliation for the previous filing of charges wth the
ALRB. The three cases herein were consol i dated and heard in Del ano,
Galifornia, fromAugust 19, 1980, to Septenber 5, 1980.
Anal ysi s and Goncl usi ons of Law
Mguel Gastro

Uhder Law ence Scarrone (June 17, 1981) 7 ALRB Nb. 13, to

prove that a di scharge of a worker is a violation of
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section 1153(a) &l the General (ounsel nust establish by a preponderance

of the evidence, . that the enpl oyer knew, or at |east believed, that
t he enpl oyee(s) had engaged.in protected concerted activity and

di scharged or otherw se discrimnated agi nst the enpl oyee(s) for that
reason." 1d., p. 4 Further, the Board in Scarrone noted that the
standard of proof under section 1153(a) and (c)z/ is identical when the
violation alleged is discrimnatory discharge. The only difference is
that in establishing a violation of section 1153 (c) the General (ounsel
nust show that the protected conduct under section 1152 was a form of
union activity rather than other types of protected concerted activity,

whi ch do not invol ve union consideration. In Nshi Geenhouse (Aug. 5,

1981) 7 ALRB No. 18, we adopted the recent formul ation of the test
stated in Wight-Line, Inc. (1980) 251 NLRB 1083 [ 105 LRRM 1169] for the

standard of proof required in proving all egati ons under section 1153
(c). nce the General (ounsel establishes that the enpl oyees' protected

union activity

o Section 1153(a) provides; "It shall be an unfair |abor practice for

an agricultural enployer to do any of the followng; (a) To interfere
Wth, restrain, or coerce agricultural enpl oyees in the exercise of the
rights guaranteed in section 1152."

Section 1152 provides: "Emwl oyees shall have the right to self-
organi zation, to form join, or assist |abor organisations, to bargain
col l ectively through representatives of their own choosing, and to
engage in other concerted activities for the purpose of collective
bargai ning or other mutual aid or protection, and shall al so have the
right torefrain fromany or all of such activities..."

a Section 1153(c) provides: "It shall be an unfair |abor practice for
an agricul tural enployer to do any of the followng: ... (c) By
discrimnation inregard to the hiring or tenure of enpl oynent, or any
termor condition of enpl oynent, to encourage or di scourage nenbership
in any |abor organization."

8 ALRB Nb. 41 12.



was a notivating factor in the enpl oyer's decision to discharge the
enpl oyee, the burden of produci ng evidence that it woul d have reached
the sane decision (to discharge the enpl oyee), even absent the

protected activity, shifts to the enployer. N shi G eenhouse, supra,

at p. 3. Uder Lawence Scarrone, supra, the sane burden-shifting

fornulation of the test applies to discrimnatory di scharges based on
other protected activities in violation of section 1153 (a).

Appl yi ng the anal ysi s indicated above, we conclude that the
General ounsel has failed to present a prina facie case that Gastro
was a victimof discrimnation. The hurdl e which the General (ounsel
failed to clear was proving that Castro was engaged in protected
concerted activity when he conpl ai ned about the quality of the food
served at the |abor canp. Nb evidence was offered to denonstrate that
Castro's conplaint was other than an individual protest or a personal
conpl ai nt. g V¢ therefore conclude that the General (ounsel has failed
to denonstrate a prina facie case of discrimnation by Respondent
agai nst Castro.

WI son Garci a

The General Qounsel established that Garcia was previously

engaged in protected concerted activity and had been

= Assum ng, arguendo, that Castro's protest could be viewed as
an attenpt to negotiate on behal f of the |abor canp residents
regarding the price charged for conpany provided neal s, see
Vésti nghouse Hectrical Gorp. (1966) 156 NLRB 1080 [61 LRRM 1165] enf.
den. (4th Ar. 1967) 387 F.2d 542 [66 LRRV 2634], Castro exceeded the
| eeway af forded enpl oyees presenting grievances to their enpl oyers.
See Gannini & el Chraro Go. (July 17, 1980) 6 ALRB Nb. 38, p. 4
@l den Valley Farming (Feb. 4, 1980) 6 ARBNo. 8 S&F Q overs (Aug.
21, 1978) 4 ALRB No. 58.
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desi gnated "presi dent” and spokesperson for his crew Subsequently,
Garcia was di scharged and, according to his version, this was
precipitated by his request not to be charged for neals he did not eat.
Martinez reveal ed sone anti-ALRA sentinent when he referred to the
rights guaranteed by the Act as nonsense. Although this evidence is
circunstantial rather than direct, it presents a sufficient show ng to
neet the General Counsel's burden of producing evidence under the N shi

QG eenhouse formul ation. See also, S. Kuramura, Inc., supra, 3 ALRB Nb.

49 at p. 12. Respondent presents a legitinmate busi ness reason for the
termnation. Caratan testified that his justification for termnation
was Garcia' s assault on Martinez. Wiether this is pretextual or not
depends on credibility resolutions. Wiile Mrtinez version is
corroborated by the cook, O ozco, her credibility, based solely on the
record before us, is in doubt. In testifying as to the events

surroundi ng Castro's protest, she failed to substantiate those portions
of Castro's testinony that were corroborated by Canacho, who was not

shown to be other than a di si nterested V\itness.gl

The ALO di scredited O ozco based on deneanor and on her
denial that she was serving left-overs. He discredited Martinez

because of his anti-ALRA statenents and because Martinez fail ed

AR AR AR AR RN

¥ Qozco denied that Castro dunped his tray of food in the trash
indisgust. Both Castro and Canacho agreed that this had taken pl ace.
Further, Qozco denied that Castro was dissatisfied with the food
quality, only that he sought special treatnent. Canacho corr obor at ed
Castro's conpl ai nts about the food s quality.

8 ALRB Nb. 41
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tofire Garciaduring the alleged altercation.— The ALOfurther

noted that Respondent failed to call Cadiz as a wtness, although he
was reported to have been sitting in- Martinez' pickup truck while
Garcia was allegedly shoving Martinez. Respondent asserts inits
brief that testinony by Cadiz woul d only have been cumul ati ve and t hat

the ALO shoul d not have used BEvi dence Gode section 412 to discredit

Respondent ' s evi dence. = Soecifically, the ALO states:

Garcia' s notivation is unclear and in doubt, if we

bel i eve Martinez, whereas Martinez's anti-union
sentinents and desire for personal agrandi zenent are
clear and unequivocal, if we believe Garcia. Hs
refusal to pay for kitchen services which woul d
decrease Martinez' incone, his criticismof Mrtinez
on several occasions, including over the termnation
of Mguel Castro, his selection as enpl oyee
representative, his reading rights under the ALRA to
fell ow enpl oyees, all of these are adequate grounds to
infer a discrimnatory purpose in the di scharge of
Garcia. Martinez's failure to fire Garcia on the spot
Is suspect, if he really was assaul ted, and he need
not have feared for his safety in doing so wth his
hal f-brother and the cook Present. The failure to
call [as a wtness] the half-brother is conpletely
unexplained, and inall, it is clear that Garcia nust
be bel i eved over Marti nez.

g)/In M Caratan, Inc. (Cct. 25, 1978) 4 ALRB No. 83, the power to

hire or fire at Respondent's operati on was shown to lie prinarily wth
Luis Caratan, so this factor is not to be gi ven nuch probative val ue
as the present record does not denonstrate changed practices at
Respondent ' s oper at i on.

EjSection 412 allows the trier of fact to viewwth distrust the
evidence presented if there exists better evidence not presented. It
I's doubtful that Evidence Code sections 412 and 413 actually are
gernane here. Respondent put on two of the three all eged eye
W thesses and can not be required to call all the wtnesses referred
to or suggested by the evidence, Provencio v. Merrick (1970) 5
Cal . App.3d 37 [84 Cal . Rotr. 882]; Davis v. Franson (1956) 141
Cal . App. 2d 263, 270 [296 P.2d 600]; Wtkin, Galifornia Evidence (2d
Ed. 1966) 1046.

8 ALRB Nb. 41 15.



| therefore conclude that WIson Garcia was di scharged
Por Chr oat ehi ng hi S atperul Sor e, Fespondent has- -
al | eged.
This issue presents a very close question. O one side is our |ong-
standi ng deference to the ALOs credibility resolutions, especially
t hose based upon deneanor.l—ZI This nust be bal anced with the present
ALO s unwarranted i nvol venent in the presentation of the evidence in
this case, and our concomtant decision to reect his concl usi ons and
findings, including his resolutions of credibility based on w tness
deneanor .
As we have not observed the wtnesses testifying in this case,
Wwe are in no position to assess i ndependently the testinonial deneanor
of the critical wtnesses, Garcia, Fermn Martinez, and Qoria Q ozco.
S nce no party has requested that this natter be renmanded due to the
conduct of the ALQ we conclude in the interests of admnistrative
efficiency that all parties nust be presuned satisfied wth the evidence
present ed.
In attenpting to determne if the ALOsS resolution of this
natter is supported by the evidence, we find oursel ves presented wth

two equal |y credible accounts as to the termnation

2 Qur standard in evaluating credibility resolutions is the

followng: "To the extent that such resol utions are based upon
deneanor, we wll not disturb themunl ess the clear preponderance of the
rel evant evi dence denonstrates that they are incorrect. AdamDairy dba
Rancho Dos Ros (Apr. 26, 1978) 4 ARB No. 24; Standard Dy Vel |
Products (1950) 91 NLRB 544 [26 LRRM 1531]." See, C J. Maggi o (Dec. 10,
1980) 6 ALRB No. 62; Tenneco Veést, Inc. (Sept. 12, 1980) 6 ALRB No. 53;
Sun Harvest, Inc. (Jan. 21, 1980) 6 ARB No. 4; Serra Gtrus Assoc.
(Feb. 15, 1979) 5 ARB No. 12; Q P. Mirphy G., Inc. dba Q P. Mirphy
and Sons (Sept. 19, 1978) 4 ALRB No. 62.
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of Garcia. Supporting Respondent’'s version are two w tnesses; Q ozco,
a less than candid witness on the present record, and Marti nez.
Martinez admts to expressing anti-ALRA sentinent on this record and
has been previously shown to be hostile to enpl oyees who attenpt to
assert their rights under the Act (see M Caratan, Inc. [Cct. 26,
1978] 4 ARB Nb. 83 and M Caratan, Inc. [Mar. 5, 1979] 5 ALRB No.

16). However, Martinez was not found by the ALOto have testified in
an evasi ve or inconclusive way. Supporting Garcia's versionis Grcia
hinsel f, who the ALOfound to present the | ogically nore consi stent
account. S nce we have concluded that the najor rational es for
finding Martinez' version unbelievable to be unwarranted on this
record (i.e., the use of Evidence Gode section 412 and the failure to
I medi atel y di scharge Garcia), we find the evidence supporting both
versions to be in equi poise. Therefore, we conclude that the General
Gounsel has failed to neet his burden of proof on this issue. The
preponder ance of the evidence does not support a finding that the

di scharge of Garcia was in violation of the Act.

The Arab WWrkers

The General Gounsel has clearly presented a prinma facie
case of discrimnation here. The group of enpl oyees engaged in a
concerted protest over what they viewed as a change from past
practice. Because of that protest Respondent el ected to postpone work
schedul ed for that afternoon and the foll ow ng day, thereby depriving
the protesting enpl oyees of schedul ed work. Further, Respondent
sought out the only two non-participating enpl oyees and of fered t hem

work, at the sanme tine directly refusing one of

8 ALRB Nb. 41 17.



t he spokespersons for the protesting enpl oyees an equal opportunity

to work. Lawence Scarrone, supra, 7 ALRB No. 13.

Respondent argues that the fact that it was operating on a
reduced basis due to the period of the year in which the protest took
pl ace affords a sufficient business justification for del aying the work.
Applying Wight-Line, Inc., supra, 251 NLRB 1083, and N shi G eenhouse,

supra, 7 ALRB No. 18, it is clear that Respondent has not adequately
rebutted the prima facie case. Respondent has not shown that absent the
protected activity of its enployees it woul d have el ected to del ay the
work until Monday. Ve nust drawthe logical inference that but for the
protected concerted activity of the enpl oyees, Respondent woul d not have
del ayed the schedul ed work. V¢ further find that no violation of
section 1153(d) is presented on the above facts.
CROER
By authority of Labor (ode section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent M
Caratan, Inc., its officers, agents, successors, and assigns shall:
1. QGease and desist from
(a) Postponing or del ayi ng work schedul es or
otherw se discrimnating agai nst any agri cul tural enpl oyee in regard
to hire or tenure of enpl oynent or any other termor condition of
enpl oynent because he or she has engaged in any concerted activity
protected by section 1152 of the Act.
(b) Inany like or related nanner interfering wth,

restraining, or coercing any agricul tural enpl oyee(s) in
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the exercise of the rights guaranteed themby Labor Code section 1152.
2. Take the followng affirmative actions which are
deened necessary to effectuate the policies of the Act:

(a) Mke whol e each of the bel ow naned enpl oyees for any
| oss of pay and ot her economc | osses they have suffered as a result of
the del ayed work hours, reinbursenent to be nade according to the
formula stated inJ & L Farns (Aug. 12, 1980) 6 ALRB No. 43, plus

interest thereon at a rate of seven percent per annum

Affedi Y. Aned Ai A Msad
Nagi A nansoob (A nan Soob) A M Mflihi
Mbsl en Ali  Assayadi Kassan A Nasher
Ahned Daiful | a Mbhsin A Nasser
Yahya B. Hasson Mbsed Al i-Norman

Hanood M Mbhsen

(b) Preserve and, upon request, nmake available to this
Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay
period and the amount of backpay due under the terns of this Qder.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(d) Ml copies of the attached Notice, in all

appropriate | anguages, within 30 days after the date of issuance
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of this Oder, to all enpl oyees enpl oyed by Respondent at any tine
during the period from June 1980 until the date on which said
Nbtice is nailed.

(e) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its
property, the period and pl ace(s) of posting to be determned by the
Regional Director, and exercise due care to repl ace any copy or copies
of the Notice which nay be altered, defaced, covered, or renoved.

(f) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to all of its agricultural enpl oyees on conpany
tine and property at tine(s) and place(s) to be determned by the
Regional Drector. Followng the readi ng, the Board agent shall be
gi ven the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nay have concer ni ng
the Notice or enpl oyees' rights under the Act. The Regional Director
shall determne a reasonabl e rate of conpensation to be pai d by
Respondent to all nonhourly wage enpl oyees in order to conpensate them
for tine lost at this reading and duri ng the questi on-and-answer
peri od.

(g0 Notify the Regional Orector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply therew th, and continue to report

LEEEEEEErrrrrrrl

FEEEEEEErrrrrrrl
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periodical ly thereafter, at the Regi onal
conpl i ance i s achi eved.

Dat ed: June 10, 1982

HERBERT A PERRY, Acting Chai rnan

JGN P. MCARTHY, Menber

8 ALRB Nb. 41 21.
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MEMBER SONG concurring

| agree with the mgjority's independent review of the record
inthis case and the results reached based on that review | therefore
concur in the renedial Oder contained in the najority opinion.

| also agree wth the najority's description of the ALOs
i nproper interposition of hinself and his theories into the prosecution
of this case. The ALOs interference wth the General Counsel's
presentation of his case at the hearing clearly warrants a de novo
revi ew of the evidence.

However, | do not agree that the AAOs interference at the
heari ng evi denced bias or prejudi ce agai nst Respondent. Rather, | woul d
find, as does dissenting Menber VMl die, that the record in this case
does not establish that the ALOwas biased. The NLRB faced siml ar
conduct by an admnistrative lawjudge (ALJ) in Al Janitorial Service
Q. (1976) 222 NLRB 664 [91 LRRM 1210], where the ALJ unduly injected

hinself in the presentation of the
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evidence. The NLRB found that, while the ALJ "approached cl osely the
limts of permssible conduct,” there was no show ng of prejudice to
the respondent. S mlarly, inthe 'present case, | find no bias on the
part of the ALO and no show ng of prejudice to Respondent. The de novo
review applied in the ngjority opinion sufficiently renedies the ALOs
over|y-zeal ous participation at the hearing.

Dated: June 10, 1982

ALFRED H SONG  Menber
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MEMBER WALD E, Goncurring in part and dissenting in part:

Wile | agree wth the mgjority's conclusion finding a
violation in the case of the Arab crew | dissent fromthe najority's
dismssal as to Mguel Castro and Wlson Garcia. | further find no
basis for a finding of bias in the instant case. | find that little or
no evi dence of bias or prejudice has been presented in the record
whi ch denonstrates a "nental attitude or disposition of the judge
towards a party to the litigation," Evans v. Superior Gourt (1930) 107
Gl . App. 372, 380; Andrews v. ALRB (1981) 28 Cal .3d 781, 790 [171
Gal . Rotr. 590, 596-597]. The record is sufficient here for the Board

to undertake its required de novo review of all the evidence presented
therein. Respondent has sinply requested a de novo review asking
that the Board inits review ng power, substitute its findings of fact
and conclusions of lawfor that of the ALQ | would conduct a de novo
review here, as | would in any other case. A question has beer,

rai sed as to the conduct of the ALO who purportedly inproperly
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i nterposed hinself in the prosecution of this case. Though the ALO
took an active role in the hearing, | do not find that the ALOs
conduct, in fact, constituted inproper interposition or interference in
the case. See Geencastle Manufacturing . (1978) 234 NLRB 772 [ 97
LRRVI 1249] ; Chi 0 Power Conpany (1974) 215 NLRB 165 [ 88 LRRVI 1007];

Hel ena Laboratories Gorp. (1976) 225 NLRB 257 [93 LRRM 1418], enf. in
part sub nom, Helena Laboratories Gorp. v. NLRB (5th dr. 1977) 557
F.2d 1183 [96 LRRM 2101] .

Qur standard in evaluating credibility resolutions is the
followng: "To the extent that such resol utions are based upon
deneanor, we wll not disturb themunl ess the clear preponderance of
the rel evant evidence denonstrates that they are incorrect.” Adam
Dai ry dba Rancho Dos Ros (Apr. 26, 1978) 4 ARB No. 24; Sandard Dy
Vel | Products (1950) 91 NLRB 544 [26 LRRM 1531]. See C J. Maggi o
(Dec. 10, 1980) 6 ALRB No. 62; Tenneco Veést, Inc. (Sept. 12, 1980) 6
ALRB No. 53; Sun Harvest, Inc. (Jan. 21, 1980) 6 ARB M. 4; Serra
dtrus Association (Feb. 15, 1979) 5 AARB Nb. 12; Q P. Mirrphy Go.,
Inc., dba Q P. Mirphy and Sons (Sept. 19, 1978) 4 ALRB No. 62.

Applying this standard, | find no basis what soever upon which to
disturb the credibility resol utions of the ALQ A thorough revi ew of
the record in the instant case denonstrates that they are fully
supported by the record as a whol e.

| disagree wth the ngjority that the General Gounsel has
failed to neet its burden of proof on the issue of Wlson Garcia' s

discharge. The majority's reasoning is net supported
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by the record. The General (ounsel has established a prina facie case
that Wlson Garcia was discrimnatorily refused rehire because he led a
protest of the crew concerning | abor contractor Lee Boydstun's
attenpted eviction of Mguel Castro fromthe bus. Anti-union ani nus has
been established not only by supervisor Fernin Mrtinez' anti-ALRB
sentinent expressed on this record, but alsoin M CGaratan, Inc. (Cct.
26, 1978) 4 ALRB No. 83, where the Board found that Respondent viol ated
section 1153 (a) and (c) of the Act when Fermin Martinez forced two

uni on nenbers to performpai nful work under unpl easant conditions, in
retaliation for their union activity. The Board in M Caratan, Inc.

(Mar. 5, 1979) 5 ALRB No. 16 upheld the ALOs finding that supervisor

Ahned Alonari threatened enpl oyees wth | oss of enpl oynent for engagi ng
Inunion or other protected activity. The Board al so upheld that ALOs
finding that supervisor Fermn Martinez engaged i n surveill ance of

enpl oyees at a union neeting. Therefore Respondent, and super vi sor
Martinez in particular, have already been found by this Board to have
engaged in the coormssion of unfair |abor practices.

After Garcia's May 30, 1980, |eadership of the crew protest of
Boydstun's attenpted eviction of Castro fromthe bus, Garcia continued
work through the season's end on June 23, 1980. On June 23, the Puerto
Rcan crew (including Garcia), were given |ayoff notices. Respondent's
practice was to require all laid-off enployees to reapply at its main
office and to guarantee rehire to those enpl oyees who had conpl eted the
prior enpl oynent period. Enpl oyees who renai ned in residence at the

| abor canps during the
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| ayof f period were frequently rehired wthout having to reapply and the
supervi sor woul d later notify Respondent's office whi ch enpl oyees had
been rehired. Garcia noved fromthe | abor canp shortly after receiving
his | ayof f noti ce.

Accepting the ALOs credibility resolutions, | would credit
Garcia s testinony that Garcia visited Martinez at Martinez' hone on
July 25, 1980, to find out when harvesting woul d begi n and was i nf or ned
by Martinez that 22 enpl oyees woul d be hired for work starting on July
28, 1980, and that Garcia woul d be one of the 22. n July 26, 1980,
Martinez notified the enpl oyees then residing at the Puerto R can | abor
canp of the projected work for July 28, 1980, and said he woul d post a
list of the 22 workers to be hired for work. Qn July 28, 1980, Martinez
posted that list, excluding Garcia fromthe list. That evening Garcia
checked into the | abor canp and was surprised to see his nane m ssi ng
fromthe list. A 4:30 am the next day Garcia approached Martinez in
the kitchen and denanded to know why he hadn't been rehired. Wen
Martinez refused to add his nane to the crewlist, Garcia requested that
he not be charged for neals since he did not plan to eat at the | abor
canp until work began. Garcia testified that Martinez refused to
accormodate him Mrtinez, who was discredited by the ALQ testified
that Garcia becane i ncensed when Martinez refused to hire hi mand began
shoving Martinez, followed hi moutside, denanded a fight, and then
draped hinself on the door of Martinez' pickup. Mrtinez stated that
his hal f-brother, Jose Cadiz, was in the pickup at the tine. Cadiz did

not testify, but the cook, Qoria Qozco, who was
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discredited as a witness, testified and corroborated mich of Mrtinez?
testinony. Mrtinez reported his version of the alleged assault to
Caratan who then directed Martinez to fire Garcia. Garcia was termnated
the next day, on July 29, 1980. Garcia denied that there had been a
fight and when he was fired asked Caratan why he was bei ng term nat ed.
Caratan gave Garcia a note stating that Garcia was di scharged because he
"threatened [his] foreman physically."” Grcia expressed surprise to
Caratan at that point, and informed Caratan that there had been no
fight. GCaratan never rebutted Garcia s testinony and nade no effort to
investigate whether in fact a "fight" had transpired. The majority
totally ignores this vital evidence. This lack of investigation of the
basis of Garcia s termnation renders Respondent's notive further
suspect. Wen faced wth Garcia' s surprise and statenent that there had
been no fight, Respondent totally disregarded that information. | woul d
accept the AAOs credibility resolutions that there was no fight and
further find Respondent’'s alleged reason for firing Garcia pretextual
and inretaliation for his | eadership of the crew protest on My 30,
1980. The timng al so renders the di scharge suspect. It was
Respondent's first opportunity to discrimnate against Garcia after the
end of the season, by failing to rehire a known troubl emaker. | woul d
find that Respondent discrimnatorily di scharged Wlson Garcia in
violation of section 1153 (a) of the Act because of his participation in
protected concerted activity.

The ngj ority al so concl udes that the General Gounsel has failed

to denonstrate a prina facie case of discrimnation agai nst
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Castro by Respondent for engaging in concerted activity protected by the
Act. The najority bases this conclusion on the assertion that Castro was
not "clearly" involved in protected concerted activity when he conpl ai ned
about the quality of the food served at the |abor canp. The najority
asserts that no evidence was offered to denonstrate that CGastro's

conpl aint was other than an individual protest or a personal conplaint. |
di sagree. NLRB precedent provides a far broader framework for anal yzi ng
protected concerted activity than does the ngjority. Here, the ngority
sinply provides a conclusory statenent wthout offering any indication of
what precedent it relies upon in reaching 'that conclusion that Castro's
conpl aint was an individual protest.

The NLRB has | ong recogni zed that in order to be protected, the
activity need not be wel|-devel oped. There need not be nore than the
"suggestion of group action,” and the exi stence of a group need not be
comuni cated to nmanagenent, High H WI son Gorporation v. NLRB (3rd dr.
1969) 414 F. 2d 1345 [71 LRRVI 2827]. Likew se, there is no need for a

formal sel ection of a spokesperson for the group, and the spokesperson nay

be a voluntary one or a chosen representative. High H WI son

Gorporation, supra; NLRB v. Quernsey- Miski nguro Hec. (-op., Inc. (6th
dr. 1960) 285 F.2d 8 [47 LRRV2260]. The NLRB and this Board have

recogni zed that an individual's actions may be concerted in nature and
therefore protected, where individual activity has been found to be for
the nutual aid and protection of all enployees. Aleluia Qushion Q,
(1975) 221 NLRB 999 [91 LRRVI1131]; Foster Poultry Farns (Mar. 19, 1980) 6
ALRB Nb. 15; Mranda Mishroom Farns (May 1, 1980)
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6 ALRB No. 22.

Castro' s conpl ai nty clearly invol ved an issue in which
fellow Caratan | abor canp residents had a shared concern and interest,
since as residents in the abor canp they were charged $35. 00 per nonth
for food, wth supervisor Fermn Martinez pocketing any excess noney.

Castro's protest is clearly inline wth Aleluia Qushion, supra, and

his activity was for the mutual aid and protection of all enployees, as
food was provided as a termand condition of enpl oynent by virtue of

| abor canp residence. | would therefore find Castro' s conpl ai nt
protected under our Act. The majority also failed to adequately di scuss
and resol ve the circunstances of Castro's discharge. The day after the
"conplaint” incident, supervisor Martinez told Gastro to nove fromthe

| abor canp into the town of Delano. The najority correctly descri bed
Castro's status at this point as unclear, for although he had not been
di scharged, he had al so not been transferred to the town crew Due to a
mal functioning truck, Gasrro did not i medi ately nove into Del ano, but
did so over the followng two days. On May 28, 1980, Castro boarded the
bus to the work site. GCastro was allowed to board the bus as usual,
wWthout incident. Later that afternoon Castro was told by forenman Chuco

that he could no longer ride the

v Mguel Castro testified that on My 25, 19SC he | odged a con-pl ai nt
wth the cook, Goria Qozco, about the quality of the food bei ng served
at the labor canp. Kipolito Camacho, a co-worker and resident of the
| abor canp, testified, and corroborated Castro' s version of the event.

Q ozco denied that Castro had conpl ai ned about the quality of the food,
testifying that Castro denanded different service and routinely required
special treatnent. Qczco was discredited by the AL6 as a wthness. As
stated earlier, | would not disturb the credibility resolutions of the
ALQ
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bus and woul d have to use his own transportation. Chuco ordered Castro
to get off the bus, and Gastro refused. Another attenpt was nade by

| abor contractor Lee Boydstun to renove Castro, and he agai n ref used.
Castro was then allowed to renain on the bus and work that day. After
di scussi ons between Caratan and Martin-22, Castro was fired the

foll ow ng day, My 31, 1980.

Respondent ' s "busi ness justification" is that it had an
unwitten policy that the bus to the work site was for the use of the
residents of the |abor canp only. This business justification cannot
wthstand scrutiny. GCastro was ordered off the bus shortly after
engaging in protected concerted activity and the timng of this order
and subsequent di scharge casts doubt on Respondent's busi ness
justification. GCaratan enpl oyee, Jose Torrez, testified that he rode
the bus while not living in the | abor canp and stated that enpl oyee
Law ence Abueno al so rode the bus to the work site al though he did not
reside in the |abor canp. This testinony was not rebutted by Respondent
and no justification was given to explain why Castro was ordered to be
renmoved fromthe bus, while others simlarly situated renained free to
ride the bus. Respondent's defense is pretextual and falls short of
disproving that Castro was in fact discharged for his participation in
protected concerted activities. | would find a violation of section
1153(a) of the Act.

Dated: June 10, 1982

JEROME R WALD E Menber
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NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano Regional CGfice,
the General (ounsel of the Agricultural Labor Rel ations Board issued a
conpl aint which alleged that we had violated the law After a hearing at
whi ch each side had an oloportunl ty to present evidence, the Board found
that we did violate the |aw by discrimnatorily del aying the work hours of
menbers of the Arab crew because of their participation in protected
concerted activity. The Board has told us to post and publish this Notice.
V¢ will do what the Board has ordered us to do. Ve also want to tell you
that the Agricultural Labor Relations Act is alawthat gives you and al |
farmworkers these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to deci de whether you want a

uni on to represent you;

To bargain wth your enpl oyer to obtain a contract covering your wages
and wor ki ng conditions through a union chosen by a najority of the
enpl oyees and certified by the Board;

5. To act together wth other workers to help or protect one another; and
6. To decide not to do any of these things.

A~ wphe

VEE WLL NOT interfere wth, or restrain or coerce you in the exercise of
your right to act together wth other workers to hel p and protect one
anot her.

VEE WLL rei nburse the foll ow ng enpl oyees for any | oss of pay or other
noney they have | ost because we post poned their work hours, plus interest
conputed at seven percent per annum

Afed Y. Aned Ai A Msad

Nagi A nansoob (A nan Soob) A M MIflihi

Mbsl en Ali Assayadi Hassan N Nasher
Ahned Dai fulla Mbhsin A Nasser
Yahya B. Hasson Mbsed Al i - Mbrman
Hanmood M Mbhsen

Dat ed: M CARATAN | NC
(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 627 Min Sreet, Delano, California,

93215; the tel ephone nunber is 805/ 725-5770.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE
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CASE SUMVARY

M Caratan, |nc. 8 ALRB N\n. 41
Case Nos. 80-CE80-D
80-C=91-D
80- &= 114-D
ALODEO S ON

In May 1980, when Mguel Castro protested the quality of the food served
at Respondent's | abor canp, supervisor Fermin Martinez ordered himto
nove fromthe | abor canp. Thereafter, when Castro attenpted, in
contradiction of direct orders fromsupervisors, to ride to the work
site on the bus reserved for |abor-canp residents, he was di scharged.

Wl son Garcia, a crew spokesperson and designated representative of the
crew, was termnated two nonths | ater by Respondent for allegedly
assaulting Martinez. Garcia denied the assault and testified that he
had been termnated foll ow ng his protest of Respondent's Alaol icy of
charging himfor neal s which he had not eaten. Ewloyee Ai Noman, wth
other workers in his crew protested a change in working conditions that
woul d have denied the crewtheir full lunch period. He and all but two
nenbers of the crewsigned a petition in support of a charge whi ch was
thereafter filed wth the AARB s regional office. Ahned Alonari, the
supervi sor, deni ed schedul ed afternoon work to Norman and the ot her

enpl oyees who had signed the petition, but assigned work to the two non-
signing enployees. (On receipt of the petition, a Board agent suggested
to Respondent that the probl emcoul d be resol ved infornal l'y.

The ALOfound that the quality of food served at a |abor canp is a term
or condition of enploynent and therefore concluded that Castro's protest
inthat regard was a protected concerted activity. The ALO al so found
Respondents unwritten bus policy to be unenforceabl e and recommended
that Castro be reinstated wth backpay. The ALO resol ved the credibility
of the wtnesses in favor of Garcia s version of the di scharge and
recommended that Garcia also be reinstated w th backpay. The ALO
concl uded that Respondent's denial of afternoon work to the protesting
enpl oyees was a viol ation of the Act and recommended an appropriate
renedy. The ALOheld that an infornmal resol ution of the dispute
attenpted by Respondent was not in violation of the Act and did not
constitute unlawful interrogation.

BOARD DEAQ S ON

The Board rejected the ALAOs Decision inits entirety, finding that the
ALO had denonstrated bi as by conducting the hearing I n an inproper and
unpr of essi onal nmanner. The Board found that the ALO had interposed his
theories and personality into the prosecution of the case and the
presentation of evidence. The Board, inits statutorily nandated _

| ndependent revi ew of the record evi dence, concluded that Respondent did
not violate the Act by discharging Castro, finding that Castro' s protest
was an individual protest rather than a protected concerted activity.
The Board found that the General Counsel had failed to neet its burden
of proving by a



M Caratan, |nc. 8 ALRB Nb. 41
Case Nbos. 80-C=80-D
80-CE91-D
80-C=114-D

pr eponder ance of the evidence that Respondent's di scharge of Garcia was a
violation of the Act. However, the Board concl uded t hat Respondent
violated the Act by depriving workers of an afternoon's work because they
had engaged in protected concerted activity and ordered Respondent to
nake themwhol e for any economc | osses they suffered as a resul t

thereof. The Board found no unl awful interrogation.

GONOLRR NG AND D SSENTING CPLN ONS

Menber Song, while agreeing wth the majority's concl usions, disagreed
wth the finding of ALObias. Rather, Mnber Song woul d have found that
the ALO had cl osel y approached the boundaries of permssibl e conduct but
had not denonstrated a bi ased outl ook, Menber Véldie, while agreeing wth
Menber Song that no bias was present on the record, disagreed wth the
majority's findings and concl usions. Menber Vél di e woul d have deferred
to the findings of the ALQ

* ok %

This Case summary is furnished for information only and is not an
official statenent of the case, or of the ALRB
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Kenneth d oke, Admnistrative Law G fi cer:

STATEMENT OF THE CASE
This case was heard before ne on August 19, 20, 21, 26, 27,
29 and Septenber 4 and 5, 1980, in Delano, California.

nh July 9, 1980, a conplaint was filed and served al |l egi ng the
coomssion of unfair |abor practices by Respondent, An answer was
duly filed and served on July 15, 1980. n August 13, 1980, a First
Arended Gonpl ai nt was filed and served contai ni ng new al | egati ons
whi ch were deened denied pursuant to 8 Gal. Admin. Gode 1 20230. Al
parties filed briefs which were mail ed on Novenber 10, 1980, and a
reply brief was nailed by Respondent on Novenber 20, 1930. n
request, | have taken judicial notice of the decisions of the
Agricultural Labor Relations Board, hereinafter referred to as ALRB,
in 4ALRB 43 and 5 ALRB 16, and the Admnistrative Law Gficer's
decision in Gase No. 79-CE57-D

Al parties were afforded full opportunity to conduct a
hearing, call and examne w tnesses, present docunentary evidence,
and argue their positions. n the record as a whol e, includi ng
judicial notice, | reach the follow ng findings of fact and

concl usi ons of | aw

SUMVARY GF THE BEM DENCE

1. Jurisdiction;

Respondent is an agricultural enployer, the charging parties

are enpl oyees, and naned supervi sors are supervi sory



enpl oyees, all wthin the nmeaning of the Agricultural Labor

Rel ations Act, hereinafter referred to as the Act-

2. Whfair Labor Practi ces;

a. D scharge of Mguel Hernandez Gastro

Mguel Castro worked for Respondent for three years and
lived inits labor canp. Nearly all of that tine he worked in the
crew of Fermine Martinez, his immedi ate supervisor. Gastro
testified the enpl oyees had conpl aints about the food served in
Respondent ' s kitchen, and frequently spoke about it anong
thensel ves. It was conmon know edge that if anyone spoke negati vel y
about the food in front of Fermne Martinez, they woul d be fired.

(ne enpl oyee, Arnando Herrera Vasquez, had previously been
fired for this reason. The crew had been in the field and Ferm ne
had gi ven them sodas, then bl aned Vasquez for one bei ng m ssing,
then fired hi mafter Vasquez had conpl ai ned about the food.

Castro conpl ai ned that Martinez frequently served | eftovers
fromlunch for dinner. Enployees conpl ai ned anong t hensel ves, but
were afraid to say anything. Castro began to conplain to the cook
four or five nonths before his discharge; and spoke to her several
tines about the food. Each tine she stated it was not her fault,
that it was Fernine's fault. Sonetines she becane angry, but the

conpl ai nts did no good, so Castro ceased naki ng t hem
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Shortly before his discharge, Castro served hinself a
dinner of left-overs fromlunch, becane disgusted, and asked the

cook to prepare two eggs for himinstead, since he did not |ike
the food. She becane angry and began arguing with him saying he
was the one who bot hered her nmost, and she would tell Pennine the
follow ng day. GCastro tossed the food in the garbage and wal ked
out .

The fol | ow ng norni ng he boarded the bus to go to work when

Fermne arrived, and angrily told himto get off the bus.

Fermne told Castro he woul d no | onger be able to stay in the

| abor canp because he had problens wth the food. This took place
infront of other workers. GCastro asked why he was bei ng taken
off the bus, and Martinez turned and wal ked away.

Castro got off the bus, but had nowhere to go and his pick-
up was not working. He was told by "Chuco", Martinez' Assistant
Foreman, that he was supposed to | eave the canp, and replied that
he had no transportation or place to go. The conversation was
repeated later with Martinez, who told himhe had to | eave the
canp, and Gastro |eft.

The follow ng day, Castro was unable to secure a ride to work.
The next day he wal ked four to six mles to the canp and boar ded
the bus. "Chuco" was at the door, and did not say anything. He
worked that day, but in the afternoon "Chuco" told hi mFermne
did not want himriding the bus, and he woul d have to find a ride

to work. The next day he
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secured a hicycle, rode to the canp, and boarded the bus. "Chuco"
cane up to himand told himto get off, saying Fermne had said he
could not ride the bus to work. GCastro refused, saying he had no
other way to get to work, and told "Chaco" to tell Fermine to
direct himto get off the bus. "Chuco" stated he only obeyed
orders, and went to get Lee Boydstum a supervisor, who told Castro
in English, to get off the bus, stating there was no nore work for
him GCastro said he didn't understand, and stayed on the bus.
Boydstumsaid: "F ne, just go ahead and take the bus to the field
and go about your work." Luis Caratan, Respondent's President,
appr oached, tol d himhe woul d have to speak wth Fermne the
follow ng day, but that for the tine being he could work. The next
day he was given a notice of termnation (Gneral Gounsel's Exhi bit
2, hereinafter cited as G3X 2), which contai ned the handwitten
expl anation: "He didn't pay attention to the forenan on the job."
Luis Caratan al so infornmed himhe had been fired for not paying
attention to the foreman. He had never been disciplined or warned
previously regarding this probl em

Lee Boydstrum Respondent's supervisor, testified in
substantial conformty, adding that there was an unwitten canp
rul e that enpl oyees who did not live in the canp could not ride the
bus to work. He had never seen the rule posted and did not know

whet her enpl oyees had been tol d of its existence.
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Fermne Martinez, Castro's i nmedi ate supervisor, testified he
directs Respondent's | abor canp for Mexican and Puerto R can
enpl oyees, and nmanages its kitchen. He stated that Armando Herrera
Vasquez had been fired by anot her supervisor for poor work
perfornance, rather than for criticizing the food.

(ne norning Martinez had asked the cook if there were any
probl ens and she had stated there was only one, the sane one as
usual . He inquired further and was told, the probl emwas M guel
Castro, who had said he disliked the food, and asked her to cook
eggs especially for him She had told hi mshe was not going to cook
speci al goodi es for anyone, and told Martinez he was the only one
who said he didn't like the food, and asked for special Mxican
f ood.

Martinez went to the bus, found Castro, and tol d hi mhe was
causing lots of problens in the kitchen. Mrtinez asked for
Castro's shears, said he would not work that day, and told himhe
coul d eat downtown or wherever he wanted to, but not in the canp.
Castro said nothing and got off the bus. Mrtinez never asked Gastro
for his version of the events in the kitchen, did not re-assign him
to the "town crew', which does not use the bus to get to work, and
sai d not hing about riding on the bus.

Later that afternoon he saw Castro in the canp and asked why he
had not noved. GCastro stated he had no noney, no place to go, and

his pi ckup was out of order. Mrtinez
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replied these were not his problens, and told Castro to nove that
ni ght because he did not want any nore probl ens.

Later, Martinez saw "Chuco", who told himGCastro had rode the
bus to work. Martinez told "Chuco" to tell Castro he had better
find aride to wrk, that the bus was for people who lived in the
canp. Wen he returned, Martinez |earned from"Chuco" that Castro
had refused to | eave the bus when directed to do so by both "Chuco"
and Lee. Mrtinez inforned Luis Caratan of the probl emand the
foll ow ng day gave himhis fina check.

Martinez stated he took away Castro's canp privil eges because
he had conpl ai ned about the food served in the kitchen (Reporters'
Transcript, Vol. V, p. 79, hereinafter cited as RT V, 79), and
confirned Lee's testinony regarding the unwitten rul e that
enpl oyees who did not live in the canp could not ride the bus.

Martinez testified he purchased all the food for the
ki t chen fromnoney deducted fromworkers' paychecks by
Respondent at the rate of $5.50 per person per day, seven days a
week. If an enployee informed the cook in witing that he woul d
not eat the follow ng day, he woul d not be charged for the neal,
yet no one, to his nenory, had ever received noney back for
gi ving advanced notice. Wiile Martinez testified he had never
served the sane food for lunch and dinner, he admtted that al
savings incurred in the cost of food came to himas sal ary.

Soneti nes he nade as nuch as $180-200 extra each week as a

result of food
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savings. The conpany pays the cook directly for her services,
t hough she works under Martinez' direction.

Qoria Mria Qczco is the cook in Respondent's | abor canp,
and testified Castro occasional ly requested special food. e day
he had asked her to fix himsone fried eggs, but had not conpl ai ned
about the food before, and generally ate everything. She denied
serving the same food for |unch and di nner.

She conplained to Martinez about Castro's request, but had
never conplained to him before, was not angry about the
incident, and did not believe it would result in expul sion from
the | abor canp.

Priciliano Sanchez Arnendariz testified he had been uni on
steward in Martinez' crew, and that Arnando Herrera Vasquez had
been fired for poor work perfornance. He recalled the soda
incident as occurring prior to the discharge, and close in tine to
the termnation.

Arnmando Vasquez Herrera testified on rebuttal that he
conpl ai ned one day at lunch that the food was the sane every day,
Martinez replied that if he wanted it he should eat it, or else he
woul d be dismssed, adding, "If you don't want it, then just get
the hell out." (RT MIIl, 92). Herrera asked for a soda pop and
Martinez told himto leave. This was the sol e reason he was fired.

Jose Luis Torres testified he and Lorenzo Sueno had ri dden

the bus to work and did net live in the canp. He had



never been told of a rul e prohibiting enpl oyees who did not |ive
inthe canp fromriding the bus.

H pol ito Camacho testified he had been present in the kitchen
during the conversation between Castro and the cook and heard hi m
conplain that the food was | eft over fromlunch and then reject it.
Castro had asked the cook to give hima coupl e of eggs for supper.
The cook said she had no authority to prepare special orders, and
refused his request. Caraacho testified the food had been | eft-over
frommdday, and deni ed he had ever been tol d he woul d not be charged
for food if he notified the cook in advance.

Luis Caratan confirned that the conpany had an unwitten rule
that enpl oyees who did not live in the canp could not ride the bus.
He left canp natters to Martinez and approved the di scharge of Garcia
for insubordinationin his refusal to | eave the bus. He did not
investigate or ask Garcia for his version of the incident prior to
approvi ng the di scharge.

b. Dscrimnatory Lay off of Arab VWrKkers:

Several Arab workers testified, in substantial
conformty, to the followng set of facts: h June 12, 1980, an
ALRB Board Agent cane to one of Respondent's fields and i nforned
enpl oyees, in Arabic, of their rights under the Act. Approxinately
a week |later, the crew finished work at 11:40 and boarded t he bus
toreturn to the canp for lunch. Their supervisor, Ahned A onari,
boarded the bus and told his assistant forenan, "Sultan", to take

the workers to canp to
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eat, but have themback in the next field by 12: 10. The workers
were allowed 30 mnutes for |unch, exclusive of transportation, and
it would have taken ten mnutes to return to canp and ten m nutes
totravel to the next field, leaving only ten mnutes for |unch.
They protested to Aomari that the tine was not adequate. A onari
told themhe did not care whether they had enough tine for |unch,

if they did not return to work at the hour he had set, there woul d
be no work that afternoon or the follow ng day.

The workers returned to canp on the bus, several gathered in a
group and all but two signed a petition indicating their intent to
file a charge wth the ALRB. "Sultan" was present during part of
this tine, as was the cook, who was fromthe sane village as
Aonari or his relative, and Aonari al so wal ked by while the
workers were talking. Aonari went into the kitchen, approached
the two workers who had not signed the petition and gone to the
kitchen before the others, and asked themif they wanted to work.
Mbsed Ali Nonan was sitting cl ose by, and asked to work. A onari
said he could not. Nonman said he had nore seniority than the ot her
workers, and Alonari said he didn't care, and left. No other
nenbers of the crew worked that afternoon or the foll ow ng day.

M. Aonari denied these allegations, and asserted the workers
had finished at 11:30 and wanted to be paid for the hal f-hour until
noon that they did not work. Aonari clainmed he told the workers

to "go and eat your lunch...in canp. And
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if you would i ke, to cone back after |unch to work again" (RT IV,
75), taking as nuch tine as they wanted, froma hal f-hour to an
hour for lunch. Such a statenent, fromsupervisor to enpl oyees, is
i nherent|y inprobabl e, both fromthe standpoint of extendi ng the
usual hal f-hour |unch period to an hour for no apparent reason,

w thout any other precedent in the past two years, and the
permssive statenent that they could return to work in the
afternoon if they wshed. According to Alomari, the workers
refused to go to lunch unless they were paid until noon. This also
is inprobabl e, as the frequency of strikes over the | unch hour is
mnimzed by the self-interest of workers in satisfying their
appetites. Aonari asserted he had asked whet her anyone in the
kitchen wanted to work, and only those who had not signed the
petition responded, but this also is unlikely, since his crew was
waiting directly outside and | ogical ly shoul d have been asked
first. Wile Alonari clained he did not see the petition, he did
see the workers gathered under the tree, knew Mbsad was anong t hem
and coul d easily deduce that the two workers in the kitchen were
non-supporters. To favor themw th work by accident while others
protest, is again, inherently inprobable. Uhder cross-exam nation,
Aonmari stated he had only needed two workers and these were the
first to apply. According to Shaker Mbharmed Muflihi, one of the
two non-signing workers, Alonari had cone right up to where he was

sitting, near another worker who was narried to Alomari's
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sister-in-law and asked themseparately and individually, to
work. He did not recall if Ali Nonman had asked to work.

Wile Luis Garatan testified that the work done on that date
did not require many workers, he was not present during the
incidents in question, could not have known whether A onari had
other plans for his crewthat day, or whether he had di scri mnated
in the assignment of work. In any event, the anount of work
available is a subject nore pertinent to backpay proceedings than to
a determnation of statutory violation.

c. Interrogation of Arab VWrkers:

Abdul azimMiflihi and Ali Mbsad, who filed charges based on

the incident wth Ahned Alonari, alleged that several days |ater,
Luis Caratan cane to the Arab workers' canp. He told one of the
workers to call the others fromtheir roons, and when nost had
arrived, asked who had filed the unfair |abor practice charge wth
the ALRB. The two charging parties identified thensel ves, and
Carat an asked, "Wy didn't you I et ne know before?" (RT IV, 29-31).
They responded that A omari had done things to thembefore and he
hadn't hel ped them They recited several conplaints agai nst
Aormari, and Caratan said he woul d i nvestigate and return, but did
not return.

Luis Caratan testified he received a tel ephone call fromALRB
Board Agent Jack Metal ka informng himthat a charge was pendi ng,
and that it would not have to go to hearing if he coul d speak to the

workers and work sonething out. He went
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to the Arab canp, and said he wanted to di scuss the probl ens they
had | ast Friday wth as many workers as possi bl e. The workers who
were present gathered several others in the canp, and Caratan asked
what the problemhad been. He did not believe he had asked who had
filed the charge. They explained the problemwth A onari, he
thanked themfor their tine, and |eft.

d. D scharge of Wlson Garci a;

W/ son Garcia began working at Respondent's ranch in
April, 1979, under the supervision of Fermne Martinez. In June, he
had been laid off wth the rest of his crew and was tol d work
woul d begin again after the 20th. After speaki ng by tel ephone to
Martinez, Garcia went to his hone and was told he woul d start work
on Monday wth 22 of the nost experienced people. Garcia said he
woul d go to the canp on Sunday to get ready.

Sunday evening he arrived at the |abor canp, checked the

bl ackboard out side the kitchen and found his nane mssing from
anong the 22 listed for work the follow ng day. Early Mnday
norni ng he went to the kitchen, and when Martinez arrived,
questioned himabout the availability of work. Martinez told Garcia
he woul d not work that day. Garcia asked that he not be charged
for board because he woul d not eat in the kitchen until he began
working. Martinez said he woul d be charged whet her he ate or not.
Garcia protested that he shoul d not be charged for kitchen services
he had not used, and Martinez discharged him (RT II11, 9-11, 68-
69) .
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h Tuesday norning, Garcia went to the boarding area and
entered the bus. Luis Caratan arrived, asked himto fol l ow and
told hi mhe was di scharged because he had probl ens wth Mrtinez.
He had never been fired before or warned, and did not threaten
Martinez in any way.

n June 11, 1980, Martinez had told the crew that ALRB woul d
be coming to read workers their rights, "wth the sane nonsense
that they had last year, but you knowthat." (RT IIl, 29).
the bus returning to canp, Garcia was selected by the crewto
represent themand informthe ALRB of the probl ens they were
having wth Martinez. They gave hima paper fromthe ALRB t hat
expl ai ned workers' rights, and he read the docunent in a | oud
voi ce to assenbl ed workers in the presence of "Chuco", Martinez
assistant. On the day the ALRB arrived, he represented the
nenbers of the crew and spoke about their problens, including
several wth Martinez. Nbo conpany representatives were present,
but the cook's boyfriend who |ives wth her in a conpany-owned
house, was present. Wen Mguel Castro was fired at the end of
May, 1980, Garcia protested the firing within hearing of "Chuco".

Martinez testified Garcia had said he woul d be working in
Arvin. Mrtinez said he told Garcia to check back wth him and
when Garcia failed to do so, he was dropped fromthe list of
eligible workers. O Minday norning Martinez told Garcia he woul d
not be taken. Grcia said he had to "because |'ma nan and you' re
a man" (RT V, 54), followed
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himfromthe kitchen, pushing himto his pick-up outsi de.

Garcia then took off his shirt, threwit on the ground,

and chal l enged Martinez to fight. Garcia held the door of

the pick-up open. 'Martinez' hal f-brother, Jose Cadiz, was
inthe pick-up, and Garcia held on to the wndow Mrtinez told
himnot to break the pick-up, since his problens were not

the car's fault. Garcia said Martinez had better get work

for himor it wuld go bad for himand the conpany. (RT V,

64, 66-67).

Martinez told Luis Caratan what had happened, and Caratan
decided to fire Garcia. According to Martinez, Garcia had not
nentioned payi ng for food, and had not checked in at the office prior
to the sel ection of twenty-tw workers. He had received no |ist of
nanes fromthe canp office, however, prior to naking his sel ection

Luis Garatan testified conpany procedure was for workers to
check inwth the office after a lay-off, or if they left the canp,
and be given a dispatch slip. There had been exceptions, but the
rule was that workers were not supposed to contact forenen on their
own. Caratan did not investigate or ask Garcia for his version of
the events before approving his discharge.

Goria Qozco, a cook working under Martinez® direction,
testified she saw Garcia el bow Marti nez and hang on to the door of
Martinez' pi ck-up.

Garcia, inrebuttal, denied pushing, assaulting,
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threatening or touching Martinez or his car, and denied
el bow ng himor challenging himto fight. He testified he did
not see Martinez' hal f-brother, Jose Cadiz in the pick-up.

Jose Cadiz was not called as a w tness.

FIND NGS GF FACT AND GONCLUSI ONS OF LAW

1 D scharge of Mguel Gastro:

The fol low ng i ssues are posed by Mguel Castro's di scharge:
a) Wre his conplaints regarding the food served in the
| abor canp concerted activities?
b) Weére these conplaints a "substantial part," or
"notivating factor™ in his discharge?
c) Vés the conpany's rule regarding bus transportation
| egal | y enf orceabl e?
d) Wuld dismssal have occurred wthout Gastro' s protected
activity? Dd his refusal to | eave the bus provids just cause

for termnation?

a. Ooncerted Activity:

It isinitially clear that conplaints over the quality
of food services in a conpany kitchen to whi ch enpl oyees nust
contribute, concerns a "termor condition" of enploynent. Wiile
eating takes place during off-work hours, the quality of food
served in a conpany kitchen is a wel | -established subject of
col | ecti ve bargai ni ng.

Moreover, while requests for special neal s nay not be
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consi dered "concerted,” or to concern nore enpl oyees than one,

conpl aints that luncheon | eft-overs are being served for dinner
affect all enpl oyees, particularly where deductions are taken from
weekl y pay checks to purchase a variety of foods for each neal. As
Castro testified, all the enpl oyees were unhappy with this practice,
but were fearful of speaking out against it, due to their belief that
they woul d be fired.

An i ndi vidual enpl oyee may encage in isolated activities which,
by their nature, concern others, as where an enpl oyee conpl ai ns about
safety, see, e.g., Sevens Hastoneric and M astic Products, Inc.,
240 NLRB No. 76, 100 LRRM 1273 (1979); or where an enpl oyee

t el ephones an accounting of ficer to see why checks are late, PIR
Enterprises, Inc., 240 NLRB No. 11, 100 LRRM 1273 (1979); or where an

enpl oyee anonynousl y conpl ai ns about working conditions, South HIls
Heal th System 240 NLRB No. 164, 100 LRRM 1411 (1979); or where an

enpl oyee conpl ains about lint and dust in his work area, and co-
wor kers do not di savow the conpl ai nt, Akron General Medical Center,
232 NLRB No. 140, 97 LRRM 1510 (1977); or for filing a crimnal

conpl ai nt agai nst an enpl oyer for issuing a pay check returned for
insufficient funds, Anbul ance Services of New Bedford, 229 NLRB Nb.
3, 95 LRRM 1239 (1977); and other simlar reasons.

Gven M. Mrtinez financial interest inthe kitchen, it is
not surprising that he woul d attenpt to silence group protest by
retaliating against individual conplaints, before they becane

gener al .
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Castro's conpl aint regarding the quality of kitchen services
were nade repeatedl y, though not to Martinez due to Castro's
reasonabl e belief that a co-worker had been fired for simlar
conpl aints on an earlier occasion. Wile Martinez and O ozco
denied Castro's allegations, their financial and security interests
along with their deneanor while testifying, render their denials
less than credible. | therefore find Mguel Castro to have engaged
in concerted activity.

b. Legal S andard:

Wth, regard to the second issue, attention nust first be
given to the probl emof legal standard in discrimnatory di scharge
cases. In Wight Line, Inc., 251 NLRB No. 150, 105 LRRM 1169
(August 27, 1930), the NLRB held the test to be whether an

enpl oyee's activity was a determnative factor in the di scharge.
Earlier, the US Suprene Gourt decided the case of M. Healthy
dty Shool Dstrict v. Doyle, 429 US 274 (1979), under 42 US C

1983, holding that the test for constitutional protection was

whet her an enpl oyees protected conduct played a "substantial part"
(at p. 284) inthe decision to termnate, "or, to put it in other
words, that it was a notivating factor." (at p. 287, citing
Arlington Heights v. Metropolitan Housing Dev. Gorp. 429 U S 252
at p. 270, 271, S 21).

In Wight. Line, Inc., supra, the Board adopted the M.
Heal thy test, hol ding:

1. The General (ounsel nust a nake a prine faci e show ng



sufficient to support an inference that protected conduct was
"a notivating factor" in the enpl oyers' deci sion;

2. Onhce this has been established, the enpl oyer has the
burden of denonstrating that the sane action woul d have resul ted
in the absence of protected conduct.

The NLRB stated that "the M. Heal thy procedure accommodat es the
legitinate conpeting interests inherent in dual notivation cases,
while at the sane tine serving to effectuate the policies and
obj ectives of Section 8 (a) (3)." This test, it explained, achieves
the goal of "weighing" the interests of enpl oyees in concerted
activity against the interests of the enployer in operating its
business in a particul ar manner. The enpl oyee i s protected, since she
or heisonly required to showinitially that protected activities
played a part in the enpl oyer's decision, and the enployer is
provided wth a formal framework in which to establish its asserted
legitinate justification. See also, Federal -Mbgul Gorp, v. NNRB, 97
LRRM 2770 (CA 5, 1978), rejecting use of the "but for" test as

contrary to (ongressional policy and case lawy, NLRB v. Eastern
Sonething Gorp., 101 LRRVI 2323 (CA 1, 1979).

Applying this test, it is clear that protected conduct was a
notivating factor for the discrimnatory refusal by Martinez to
permt Castroto live in the canp and enjoy bus privileges. But
for this discrimnatory act by Martinez, Castro woul d not have
been fired. Respondent may not now claimthat Castro's assertion

of hisright toride the bus to
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sufficient to support an inference that protected conduct was "a
notivating factor" in the enpl oyers' deci sion;

2. nce this has been established, the enpl oyer has the
burden of denonstrating that the sane action woul d have resulted in
the absence of protected conduct.

The NLRB stated: "the M. Heal thy procedure accommodat es t he
legitinate conpeting interests inherent in dual notivation cases,
while at the sane tine serving to effectuate the policies and
obj ectives of Section 8(a)(3)." This test, it explained, achieves
the goal of weighing the interests of enpl oyees in concerted
activity against the interests of the enployer in operating its
bui sness in a particular manner. The enpl oyee i s protected, since
she or he is only required to showinitially that protected
activities played a part in the enpl oyer's decision, and the
enpl oyer is provided wth a formal framework in which to establish
its asserted legitimate justification. See also, Federal - Mgul
Gorp. v. NLRB, 97 LRRM 2770 (CA 5, 1978), rejecting use of the "but

for" test as contrary to Gongressional policy and case | aw N.RB v.
Eastern Sonething Gorp., 101 LRPIVL 2328 (CA 1, 1979).

Applying this test, it is clear that protected conduct was a
notivating factor for the discrimnatory refusal by Martinez to
pemt Castro to live in the canp and enjoy bus privileges. But for
this discrimnatory act by Martinet, Castro would not have been
fired. Respondent may not now claimthat Castro's assertion of his

right toride the bus to
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wor k provi des adequat e reason for his discharge, as wll be seen
bel ow

c. Gonmpany Rul e on Bus Transportati on:

Respondent asserts Castro was discharged for refusal to
abi de by a conpany order to | eave the bus, based on a policy that
only those who lived in the |abor canps were permtted to use bus
transportati on.

Wil e such a rule may reasonably be promul gated, it is
axionmatic in both constitutional and | abor law that to be
reasonabl e, a rule nust be published. Wat Respondent has done is
little different fromthe practice of Caligula, who placed his
edicts atop towers so high that no one could read them then
prosecut ed unknow ng of fenders. By its own adm ssion, Respondent
never notified workers of the existence of this rule, and General
Gounsel denonstrated that in sone cases, Respondent had tol erated
enpl oyees who lived in town to ride the bus. Wile the exception
nay, in sone cases, prove the rule, it nay not do so where
observers are unaware that it is an exception. No worker indicated
a know edge of the existence of this rule, and Castro was not
specifically inforned, prior to his discharge, of its provisions.
Instead, he was permtted to ride the bus, first, by "Chuco", who
knew he had been expel | ed fromcanp; and second, by Boydstrum out
of frustration. Neither tine was he told that a conpany rul e
prohi bited his use of the bus.

| therefore conclude that the conpany rul e regardi ng bus
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transportati on was not |egally enforceabl e agai nst M guel
Castro.
d. Just Cause for D smssal:

If aruleis legally unenforceabl e w thout notice,
refusal to obey an order based on the rule is |ikew se
unenf or ceabl e, however insubordinate it rmay appear. The principle
of the Nurenberg war crines tribunal that orders nust be lawful to
be obeyed applies equally in labor |aw protecting even enpl oyees
who are termnable-at-will fromorders which are illegal or
contravene public policy. See, e.g. Galifornia Labor Gode 923 1101,
1102; Lockheed Aircraft v. Superior Gourt, 28 C 2d 481, 171 P. 2d
21 (1946).

Wii | e Respondent seeks to separate its discrimnatory order to
| eave the | abor canp fromits discharge of Cascro for
i nsubordination, thisis plainly inpossible, sinceits failure to
transfer Castro to the "town crew' and denial of bus transportation
nade hi s expul sion fromthe | abor canp a "constructive di scharge,”
by denying himtransportati on, an essential condition of work.
Respondent argues Castro was not constructively di scharged
on the fol low ng rational e:
"Frst, Gastro did not quit when faced w th the i nconveni ence
of having to find his own way to work. Instead, he tried to
set his own conditions of enpl oynent by continuing to ride
the Enpl oyer's bus in defiance of his superiors' orders, and
this insubordination eventually |ed to his discharge. Thus,
what ever the legal situation mght have been had CGastro

instead quit and filed a charﬁe claimng constructive
discharge, it is not before the ALQ
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"Second, denial of a fringe benefit, transportation to the work
site, does not anount to the inposition of a condition so
onerous that no one coul d be expected to submt to it. |ndeed,
it is uncontradicted" that the Enpl oyer operates an entire crew
all of whose nenbers are routinely subjected to this condition
and sonehow nanage to find their own way to the fields. It is
obvious that the enpl oyees in this so-called "tow crew' coul d
not quit and claimthat they had been constructively

di scharged, and Castro was In no worse position."

Respondent's Reply Brief, p. 6.

Yet Respondent is wong here on several counts. First, the Act
prohibits discrimnation, not sinply discharge, and it was
unnecessary that Castro quit before he invoked the protection of the
Act. Second, bus transportation was no nere "inconveni ence,"” as
Martinez was on notice that Castro's truck was not working. Third,
Castro did not try "to set his own conditions of enpl oyrment," but
sinply to work in the normal nanner. Fourth, though transportation
to awork site may be a fringe benefit, its denial, wthout
alternative transport, nakes work there inpossible. Fnally, it was
precisely Martinez! failure to transfer Castro to the town crew where
he mght have secured alternative transportation that sealed his fate
and finalized his constructive termnation.

| therefore find that Mguel Castro' s discharge for in-
subordi nation was pretextual, and the discrimnatory result of

his protected activity.

2. Dscrimnatory Lay-off of Arab \WWrKkers:

Aven the inherently unbel i eveabl e testinony of Ahned

A onari, and Respondent's concession inits Brief, that "the
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Arab enpl oyees were probabl y engaged in protected concerted
activities when they first attenpted to negotiate wth A onari
concerning their lunch break” (p. 10), it is clear that these Arab
workers were discrimnatorily laid off, and did not engage in a
vol untary work stoppage as Respondent clains. Respondent states, in
its Brief:
"Wth the discussions between Alonari and the enpl oyees thus
at inpasse, Aonari reiterated his initial directive that the
enpl oyees return to the canp for |unch and be back in the
fields ready to begin work within the custorrar% one-hal f hour,
i.e., at approxinmately 12:10. The final interchange between
Aonari and the crew was perhaps best described by General
Qounsel 's rebuttal wtness, Al Msad, as follows:
"...Ad Aorari said, 'V, you guys, if you don't follow
ny orders you are not goi ng back to work this afternoon,
Friday afternoon and tonorrow You are not going to work
til Monday.'
[We said, "okay, |f-- ou know-‘ if you not going to have
half hours to eat [si c]i en we are not going to work, so we
are going to the Sate. ™

(Respondent's Brief pp. 9-10, citing RT M1, 78,
enphasi s omtted.)

Yet this | anguage adds credence to the opposite interpretation.

It is clear that Alonari has changed the Arabs' working conditions,
ordered themto eat their lunch in ten mnutes, and told themthey
woul d not work until Mbnday unl ess they agreed. The workers
subsequent acceptance of M. Alonari at his word can hardly be
terned a work stoppage. H's subsequent hire of non-protesting

enpl oyees can only be considered a discrimnatory lay-off in
retatiation for protesting his change of working conditions.
Aorari's offer of work was expressly conditioned on the surrender

of a valuable right,
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and the refusal to accept that offer cannot be considered a

vol untary wai ver. Respondent's objections regarding the anount of
work mssed are nore rel evant to a back-pay proceeding. If any work
was | ost due to discrimnation, an unfair |abor practice has been
comm tt ed.

Section 1153 (d) of the Act provides that it is an unfair |abor
practice for an enpl oyer to "discharge or otherw se discrimnate
agai nst an agricul tural enpl oyee because he has filed charges or
given testinony under this part." Here, enployees had threatened to
go to the ALRB, but had not actually gone. The issue of prospective
coverage of "whistle bl owers" need not be reached here, because of
the prior indication of a violation under Section 1153 (c), yet it
is proper to indicate that Section 1153 (d) woul d not have its
i ntended effect of protecting ALRB w tnesses and the comm ssi on of
unfair labor practices if it could be circunvented by firing
enpl oyees or inposing discrimnatory |ay-offs before they had been
able to go to the Board, but after they threatened to do so. It
woul d therefore appear that Section 1153 (d) is viol ated wherever an
enpl oyee has been discrimnated agai nst for threatening future

resort to Board processes.

3. Interrogation of Arab Verkers:

Even accepting the discrimnatee's version of their con-
versation wth Luis Caratan, it is not clear that an unlaw ul

interroaati on has occurred. Assumna M. Caratan asked who
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filed the charge, he did so only in order to direct his next
statenent, "why didn't you cone to ne first" to a particul ar
enpl oyee. There was no atnosphere of coercion created by this
exchange, other than that natural |y associated wth enpl oyer-enpl oyee
conversations. The context was one of discovery, rather than
intimdation, which is nornmal |y associated wth interrogation. The
testinony of M. Caratan regarding his tel ephone conversation wth
M. Metalka and intent in speaking wth the Arab workers is entirely
bel i eve-abl e, particularly in the absence of contrary testinony by
M. Mtal ka, who was avail abl e during the hearing, but not called.

| therefore find that Respondent did not unlawful |y interrogate
its agricultural enpl oyees, or coerce themfor having filed an unfair
| abor practice charge, and direct that this portion of the Conpl ai nt

be di sm ssed.

4. O scharge of WI son Garci a;

Respondent cites three reasons inits Brief, why Martinez's
testi nony shoul d be believed over that of Garcia:

1) "[I]t is incredible that Martinez woul d have responded to
such a request by firing Garcia, because Martinez routinely reduces
enpl oyees' board paynments to take into account neal s they do not eat
so long as they give hi madvance notice."

2) "It is also incredible that Garcia woul d have renai ned at
the canp and showed up for work the next norning if Mrtinez had

already fired him"
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3) "Grcia s story is flatly contradicted by the testinmony of
Qoria OQozco, a conpletely disinterested enpl oyee w tness."

As to the first, it has already been shown that Martinez was
highly sensitive regarding criticismof the kitchen, nade a
consi der abl e sumeach week by delivering |l ess than was paid for, and
by Respondent's admission, earlier evicted Mguel Castro fromits
| abor canp for requesting a special neal. Mrtinez had anpl e notive
and credi bl e reason to di scharge enpl oyees for attenpting to reduce
his weekl y i ncone.

Regardi ng the second of Respondent's reasons, Garcia woul d
logically remain in the canp i f he thought the discharge clearly
unjustified, assumng, as he testified, that Mrtinez woul d think
better of his highly enotional outburst, and change his mnd.

Third, the cook is hardly a "conpl etely disinterested
enpl oyee.” She works under Martinez's solitary control and by ot her
enpl oyee accounts, was serving left-overs at neals. Martinez' desire
to enhance his personal incone is adequate notive to infer that he
directed the cook to serve left-overs and keep quiet about it. Her
deni al, together with this inference, place her credibility in
consi derabl e doubt, a doubt increased by observation of her deneanor
while testifying, and by her inplausible testinony agai nst M guel
Castro.

Moreover, Garcia had directly criticized Martinez shortly

before, during the ALRB s presence on Respondent's ranch.
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Wil e Martinez was not physically present, his know edge of Garcia' s
role nay be inferred from"Chuco' s" presence on the bus, and the
presence of the cook's boy-friend, who lived with her in a conpany-
owned house. In agricultural |abor, residence in a conpany-owed
house may be adequate reason for an enpl oyee to i nfor mnanagenent of
union activities. Mrtinez' uncontroverted statement that workers'
rights were "nonsense" shows anti-union aninus on his part. There is
anpl e evidence of Martinez' history of anti-union cooments and
actions in prior decisions by the ALRB and Admnistrative Law

G ficer, which have been judicially noticed in this proceedi ng.

There is further, in support of Garcia' s version of this
incident, the omssion fromQ@oria Qozco's testinony of reference to
Garcia s renoval of his shirt, the failure to call Martinez' hal f-
brot her, who was al |l eged to have been present during this incident,

t he absence of any notive on Garcia s part to jeopardize his entire
enpl oynent future by offering to fight over a few days work, his
prior defense of Castro, and observation of the deneanor of the

W t nesses.

Garcia' s notivation is unclear and in doubt, if we believe
Martinez, whereas Martinez's anti-union sentinents and desire for
per sonal agrandi zenent are clear and unequi vocal, if we believe
Garcia. Hs refusal to pay for kitchen services which woul d decrease
Martinez' incone, his criticismof Martinez on several occasions,

i ncl udi ng over the termnation
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of Mguel Gastro, his selection as enpl oyee representative, his
reading rights under the ALRAto fellow enpl oyees, all of these are
adequat e grounds to infer a discrimnatory purpose in the di scharge
of Garcia. Mrtinez's failure to fire Garcia on the spot is
suspect, if he really was assaul ted, and he need not have feared for
his safety in doing so wth his hal f-brother and the cook present.
The failure to call the hal f-brother is conpletely unexpl ai ned, and
inall, it isclear that Garcia nust be believed over Martinez.

| therefore conclude that WIson Garcia was di scharged
pretextual |y for engaging in concerted activity, and not for
threatening his supervisor, as Respondent has all eged.

| therefore issue the followng Oder and Noti ce.

R
Pursuant to Labor (ode Section 1160.3, the Agricul tural Labor
Rel ations Board hereby orders that Respondent M Caratan, its
officers, agents, successors and assigns shall:
1. Cease and desist from
(a) D scharging or otherw se discrimnating agai nst any
enpl oyee wth regard to hire, tenure or any terns or conditions of
enpl oynent because of that enpl oyee's invol venent in concerted
activities.
(b) In any like manner interfering wth, restraining or
coerci ng enpl oyees exercising their rights guaranteed under Labor

(ode Section 1152.
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2. Take the followng affirnative actions which are
deened necessary to effectuate the purposes of the Act:

(a) Imediately offer Mguel Castro and WI son Garci a
reinstatenent to their forner positions wthout prejudice to
seniority or other rights and privil eges.

(b) Mike Mguel Castro and WIson Garcia whol e for any
| oss of pay and ot her economc |osses, plus interest thereon at a
rate of seven percent per annum they have suffered as a result of
thei r di scharge by Respondent .

(c) Mke all the nenbers of its Arab crew who did not
work as a result of its discrimnatory |ay-off whole for any | oss
of pay and other economc | osses, plus interest thereon at a rate
of seven percent per annum they have suffered as a result of said
| ay-of f.

(d) Preserve and, upon request, nmake available to the
Board and its agents, for examnation and copying, all payroll
records and reports, and all other records rel evant and necessary
to a determnation by the Regional Drector, of the back pay
period and the anmount of back pay due under the terns of this
Q der,

(e) Sgnthe Notice to Enpl oyees attached hereto. Uoon
its translation by a Board agent into appropriate | anguages,
Respondent shal | reproduce sufficient copies of each | anguage for
the purposes set forth hereinafter:

(f) Post copies of the attached Notice, in all

appropriate | anguages, for 60 consecutive days in conspi cuous
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places at its Salinas offices, the tinmes and pl aces of posting to be
determned by the Regional Drector. Respondent shall exercise due
care to repl ace any copy or copies of the Notice which nay be
altered, defaced, covered, or renoved.

(g Ml copies of the attached Notice, in all
appropriate | anguages, to all enpl oyees enpl oyed in the
Mexi can/ Puerto Rcan and Arab crews at any tine during the
payrol | periods fromMy, 1980 to August, 1980.

(h) Arrange for a Board agent or a representative of
Respondent to distribute and read the attached Notice in all
appropriate | anguages to its Mexi can/Puerto R can and Arab crew
enpl oyees, assenbl ed on conpany tine and property, at tines and
pl aces to be determned by the Regional Director. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees may have concerning the Notice or enpl oyees' rights under
the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all nonhourly wage
enpl oyees to conpensate themfor tine lost at this reading and the
guest i on- and- answer peri od.

(i) Notify the Regional Drector, inwiting, wthin 30
days after the date of issuance of this Oder, of the steps it has
taken to conply herewith, and continue to report periodically
thereafter, at the Regional DOrector's request, until full
conpl i ance i s achi eved.

P
1 -
DATED.  January 36 , 1980 [i v ,ﬁ
KENNETH A.CKE Admini strati ve

Law G fi cer



NOT CE TO BEMPLOYEES

After a heari n%v\as hel d at which each side had a chance to
present its facts, the Agricultural Labor Relations Board has found
that we interfered wth the right of workers to di scuss and attenpt
to change their working conditions. The Board has told us to send
out and post this Notice.

V¢ wll do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

1. To organi ze t hensel ves;

2. To form join or hel p unions;

3. To bargain as a group and choose whomthey want to
speak for them

4. To act together wth other workers to try to get a
contract or to help or protect one another; and

5. To decide not to do any of these things.

Because this is true we promse that:

VE WLL NOT do anything in the future that forces any enpl oyees
to do, or to stop doing, any of the things |isted above.

Especi al | y:

VEE WLL NOT di scharge or otherw se di scrimnate agai nst any
wor ker because of his or her union activity or union synpathy.

VEE WLL offer Mguel Gastro and Wlson Garcia their old jobs
back and w || reinburse any pay or other noney they | ost because we
di schar ged t hem

VEE WLL reinburse all the nenbers of the Arab crew for the hours
they did not work because we laid themoff on June 16, 1980.

VE WLL NOT threaten enpl oyees wth | oss of enpl oynent benefits
or wth other changes in wages, hours, or working conditions because of
their joining or supporting a union or exercising any of the rights set
forth inthis Notice.

Dat ed: M CARATAN

By:

Represent at 1 ve Title

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the State of California.

DO NOI RFEMOVE R MUTT LATE
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