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CEd 9 ON AND (RCER
Oh My 13, 1981, the Executive Secretary ordered transferred to
the Board the attached Decision and reconmended O der, whi ch was

previously issued by Admnistrative Law dficer (ALQ Beverly Axelrod in
this proceeding. Thereafter, Respondent tinely filed exceptions and a
supporting brief, and the Charging Party and General Gounsel each filed a
reply brief.

Pursuant to the provisions of Labor (bde section 1146,y the
Agricultural Labor Rel ations Board (ALRB or Board) has del egated its
authority inthis natter to a three-nenber panel.

The Board has consi dered the record and the attached Deci sion
inlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the AAOand to adopt her recommended
Qder, as nodified herein.

In George Arakelian Farns, Inc. (Feb. 2, 1978) J. ALRB No. §

we di smssed Respondent' s el ection objections and certified

1jAlI code citations herein wll be to the Labor Gde unl ess
ot herw se speci fi ed.



the Lhited FarmVWrkers of Awverica, AH.-A O (LAY as the excl usive col | ective
bargai ni ng representati ve of Respondent's agricultural enpl oyees. O February
6, 1978, the UFWrequested that Respondent conmmence bargai ning, but Respondent,
inorder toobtainjudicia reviewof the Board s certification, thereafter
refused to neet and negotiate wth the Lhion. Ve subsequent!ly concluded, in

George Arakelian Farns, Inc. (July 28, 1978) 4 AARB Nb. 53, that Respondent

viol ated section 1153 (e) and (a) of the Act by failing and refusing to neet
and bargain wth the URW and ordered Respondent to bargain and to nake its
enpl oyees whol e for the economc | osses they suffered because of its refusal to
bargai n. Respondent appeal ed the Board' s deci si on pursuant to section 1160. 8.
Wi | e Respondent' s appeal was pending, the Galifornia Suprene Qourt
issued its decisioninJ. R Norton . v. Agricultural Labor Relations Bd.
(1980) 26 Gal.3d 1. The Board then requested that the Gourt renand the
Arakelian case (4 ARB Nb. 53) so that the Board coul d reconsider its nake-

whol e order thereinin light of the standards set forth in the court's Norton

decision. After reviewng Respondent's litigation posture in refusing to
bargai n, we issued a suppl enental deci sion and revi sed order in which we

reaf firned our earlier inposition of the nake-whol e renedy based on our finding
that Respondent's litigation posture in challenging our certification of the
UFWwas not reasonable at the tine of the refusal to bargain. George Arakel i an
Farns, Inc. (MyO, 1980) 6 ALRB No. 28. V¢ concl uded that Respondent, rather

than testing the certification in order to insure that the UFWhad been el ect ed

to be the enpl oyees' excl usive
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bargai ning representative in a free and fair election, was engaging in a
dilatory tactic designed to avoid its duty to bargain wth the union. W
reached this concl usi on because each of Respondent's el ection obj ecti ons was
dismssed either for |ack of supporting evidence or because it clashed wth
an established principle of labor lamw Respondent's appeal is still pending
before the Gourt of Appeal .

The Wnhfair Labor Practices

The conplaint in the instant case alleges that, on or about
Novenioer 25, 1979, Respondent viol ated section 1153 (e) and (a) of the Act by
unilaterally changing its wage rates and discontinuing its practice of payi ng
enpl oyees a transportation al | onance for gasoline, wthout giving the ULFW
prior notice or an opportunity to bargai n about those changes. A the
hearing, the parties stipul ated that, subsequent to the issuance of the
Board' s certification on February 2, 1978, Respondent increased the wages of
its lettuce crews (trios) several tines, and that Respondent did not notify
the UFW or negotiate wth the UPW about those, changes.gl

Inits exceptions, Respondent contends that the ALOs concl usi ons
and reconmended renedial order inthis case are premature, since the validity
of the Board' s certification, the Board' s unfair-|abor-practice find ngs, and
its inposition of the nake-whol e renedy are currently before the Gourt of
Aopeal for review Respondent suggests that the ALO shoul d have nade her

2 The stipul ation was recei ved into evidence at the hearing as Joi nt
Exhibit 1.
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findings, conclusions, and recommendations after issuance of, and in
consi deration of the outcone of, the forthcomng Qourt of Appeal deci sion.
V& di sagree.

The National Labor Rel ations Board has held that the duty to
bargain is not tolled during the period i n whi ch an enpl oyer seeks j udicial
reviewof the national Board s certification. N.RBv. Wnn-Oxie Sores, Inc.
(5th dr. 1966) 361 F.2d 512 [62 LRRVI2218]. I n Lucas Gounty FarmBureau Go-
(perative Associ ation (1960) 128 NLRB 458 [46 LRRVI1327], the NLRB found t hat
the enpl oyer violated section 8(a)(5) and (1) of the National Labor Rel ations
Act (the NLRA's counterparts to section 1153(e) and (a) of our Act), by

unilateral ly changing the terns and conditions of its workers' enpl oynent
whi | e the enpl oyer was seeking judicial reviewof the board s origi nal
certification. The NLRB ordered the enpl oyer to cease and desi st: fromnaki ng
such unilateral changes and, upon request, to bargain wth the union
concerni ng any changes in its enpl oyees’ wages and working conditions. Vé
followthis applicabl e N.RA precedent in concluding that Respondent's effort
to seek judicial reviewof the Board s certification did not, and does not,
toll its duty to bargain wth the UFW Accordingly, we affirmthe ALOs
concl usi on that Respondent viol ated section 1153 (e) and (a) of the Act by
failing and refusing to neet its bargai ning obligation.

Respondent excepts to the ALOs conclusion that it
violated the Act by instituting the several unilateral wage changes referred
to in the parties’ aforenentioned stipulation. Respondent argued that the

increases inthe lettuce trio wage rates ware a
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continuation of Respondent’'s past practice and an attenpt to renain
conpetitive inthe lettuce industry. Ve find no nerit in this exception.
Smlar argunents were advanced in Kaplan's Fuit and Produce Gonpany (July 1,
1980) 6 ALRBNo. 36 and N A Picola Produce (Dec. 31, 1981) 7 ALRB No. 49,

inwhich w found that unilateral wage increases, al nost identical to those in
the present case, violated the Act.

The wage increases granted in this case were not part of an
autonatic increase, but were discretionary changes, the anount and timng of
whi ch were determned by Respondent’s general nanager Dan Arakel i an and,
before him by general nanager George Arakelian. A though the increases were
usual |y granted at the begi nning of a harvest, |abor contractor Gonez
testified that in one year the increase was del ayed for about a week, and the
stipulation entered into by the parties at the hearing indicates that
increases were granted at different tines during different years and soneti nes
twce in one season. Dan Arakelian testified that, when the [ abor contractor
requested a wage increase for the workers, he did not autonatically grant the
request, but first nade inquiries about the wages other growers were payi ng.
n such occasi ons, Arakelian did not al ways contact the sane nunber of area
growers in order to determne the prevailing wage rates. Arakelian testified
that, after naking his survey of area wage rates, he established his rate at a
poi nt between the highest and | onest wage rates in the area; i.e., an anount
whi ch he bel i eved was necessary in order to continue to attract qualified
workers. Even though Respondent's unilateral wage increases were based to

sone extent on objective factors, such

8 ARB No. 36 5.



as the wages other area enpl oyers were payi ng, Arakelian's own testinony
reveal s that he exerci sed considerabl e di scretion in determning the anount
and timng of the increases. In such circunstances, the natter of wage
increases is a proper and nandat ory subj ect of collective bargaining. N A

Pricola Produce, supra, 7 ALRB No. 49.

Qur dissenting col | eague woul d find that these wage increases did
not violate the Act. However, the cases cited by Menber MCGarthy do not in
fact support his position. In Southern Gach & Body @. (5th dr. 1964) 336
F.2d 214 [57 LRRVI2102], wage increases were granted autonatically at three
and six nonth intervals. In NNRBv. Ralph Printing & Lithographing @. (8th
Ar. 1970) 433 F. 2d 1058 [ 75 LRRM2267], a Special Mster found three

categories of wage increases granted by the enpl oyer to be violations of the

NLRA even though the enpl oyer argued that the increases were justified

because they were granted pursuant to the conpany' s | ong-standi ng practice of

utilizing individual hiring agreenents, they were necessary in order to

nai ntain the proper differentia between skilled and unskilled workers after

the federal nmini numwage was increased, or they were granted because workers

noved to nore conpl ex equi pnent. These def enses were rej ected because there

was no specific tine interval between hiring and the guaranteed rai se, the

I ncreases were not sufficient to nmaintain the all eged wage differential, and

the increases were not granted autonatical |y when workers changed | obs.
Menber MGarthy woul d find that Respondent' s wage i ncreases

did not violate section 1153 (e) and (a) of the Act
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because they were nade pursuant to Respondent's custonary practice of
adj usting wages at the commencenent of each harvest season. Respondent's
general nanager testified that Respondent has two | ettuce seasons each year,
a spring season fromlate February to early April, and a fall season from
Noventoer to mid-Decenber. However, two of the wage increases were granted
either during a season (April 2, 1979) or at the end of a season (Decenber
15, 1980). The fact that a third of the increases listed in the parties'
stipulation were granted outsi de the scope of Respondent's "custonary
practice" casts serious doubt on the validity of Respondent's claimthat it
actual |y had a customary practice, and certainly undercuts Menier MGarthy' s
assertion that Respondent's wage increases were nade pursuant to a "wel |
establ i shed conpany policy of granting certain increases at specific
tines. nd
Gants of wage increases, such as those instituted by Respondent
inthis case, often benefit the enpl oyees in the sense that their wages are
brought up to the prevailing rate in the area. However, N.RB precedent is
clear that, once the union is certified as the excl usi ve bargai ni ng
representati ve of the enpl oyees in the bargaining unit, the enpl oyer nay not
i npl enent any wage changes whi ch are discretionary as to timng or anount
wthout giving the union notice and an opportunity to bargai n, since such

uni | ateral changes ignore the enpl oyees' expressed choice to have al | changes

g W note that, even if a wage increase is so autonati c that the
w thhol ding of the increase woul d be an unfair |abor practice, the enpl oyer
nust negotiate wth the bargaining agent to the extent that any discretion
exists in determning the timng or anounts of the increase. Qneita Knitting
MIls, Inc. (1973) 205 NLRB 500 [ 83 LRRVI 1670] .
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intheir wages and working conditions nade in the context of collective
bar gai ni ng between their union and their enployer. NRBv. Katz (1962)
369 US 736 [50 LRRVI2177].

In his dissent, Menier MGarthy states that he al so woul d find that
any viol ati ons based on di sconti nuance of the fuel allowance or on wage
increases granted before My 28, 1979 (i.e., six nonths or nore before the
charges inthis matter were filed), are barred by the six-nonth [imtation in
section 1160. 2 of the Act.ﬂ/ Three of the wage changes listed in the parties'
stipul ati on occurred nore than six nonths before the filing of the charge on
Novenier 30, 1979. However, Respondent did not raise the statutory six-nonth
limtation as a defense either when the stipul ati on was recei ved i nto evi dence
at the hearing or inits exceptions to the ALOs decision. The N.RB has hel d
that the statutory limtationis not jurisdictional, but nust be the subject of
an affirnati ve defense, Chicago Roll Forming Gorp. (1967) 167 NLRB 961 [66 LRRMV
1228], and we have followed this precedent in our decisions. AS HNE Farns,
Inc. (Feb. 8, 1980) 6 ARBNo. 9, fn. 1at p. 16.

In ASHNE Farns, Inc., supra, 6 ARB No. 9, we rejected the

enpl oyer' s chal | enge to one of the ALOs findings based on the procedural
ground that the event was not included in a charge filed wthin the six-nonth
limtation of section 1160.2 of the Act. As the Board noted:

4 Section 1160.2 provides in part that, "No conplaint shall issue based upon
any unfair |abor practice occurring nore than six nonths prior to the filing
of the charge wth the board and the service of a copy thereof upon the person
agai nst whomsuch charge is nade...." The anal agous section of the National
Labor Relations Act is section 10 (b).
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The lawis clear ... that the statutory limtation is not
jurisdictional, but nust be the subject of an affirnative
defense. See, e.g., Chicago Roll Formng, ., 167 N.RB 961,
971, 66 LRRVI1228 (1967), enf'd. 418 F.2d 346, 72 LRRM 2683 (7th
Ar. 1969). Respondent failed to raise the defense at the
hearing, or inits post-hearing brief. Respondent’'s failure to
raise the statutory limtation constituted a wai ver of the
defense. Shumate v. NLRB 452 F.2d 717, 78 LRRVI2905, 2908 (4th
Gr. 1971), accord, Mtronic DOvision of Penn Gorporation, 239
NLRB 9 [239 NLRB 45], 99 LRRM 1661 (1978). ASHNE Farns, Inc.,
supra, 6 ALRBNo. 9 at p. 16.

In Chicago Roll Forming Gorp., supra, 167 NLRB 961, the NLRB af firned

the admni strative lawjudge' s finding that:

... the proviso to Section 10(b) of the Act is a statute of
limtations, and is not jurisdictional. [Fn. omtted.] It is an
affirmati ve defense, and if not tinely raised, is waived. The
Respondent Enpl oyer had adequate opportunity to raise it, but
has declined to do so. It has waived this procedural defense,
and has el ected to defend on the nerits....

In Mtronic Dvision of Penn Qorporation, supra, 239 NLRB 45, the nati onal

Board, in a footnote, rejected the respondent’s argunent that the conpl ai nt
was barred by section 10(b). The respondent did not raise the defense inits
answer, at the hearing, or before the admnistrative | awjudge, but rai sed
the 10(b) issue before the board for the first tine inits exceptions and
brief in support thereof to the decision of the admnistrative | aw j udge.

The NNRB noted that it "has long held that the 10(b) proviso is a statute of
limtations, and is not jurisdictional. It is an affirnative defense and,,
if not tinely raised, iswaived .... Thus, Respondent’'s bel ated attenpt to
raise a 10 (b) defense inthis proceeding is clearly untinely." Mtronic

O vi sion of Penn

FETEEETEErrrrd
LETEEETEErrrrri
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Qorporation, supra, 239 NLRB at p. 45.§/

In his dissent, Menier MGarthy questions our adherence to our
prior rulingin ASHNE arguing that ASHNEis not an accurate reflection
of the current state of the lawon this point because of the NLRB s

"unequi vocal rejection” of the (hicago Roll Forming and Shunat e cases.

A though there is sone confusion in the NNRB s treat nent of
section 10(b),§/ Mentber MGarthy' s discussion of the six-nonth |imtation
suffers fromoverstatenent of what he perceives to be the "clear wei ght of
N.RB authority.” Aclose scrutiny of the cases he cites, and a revi ew of
current NLRB cases, reveals the error in his anal ysi s.z/ In arecent NL.RB
deci sion, which issued after all the cases cited in the dissent, the national
Boar d

Y A panel of three BEghth GQrcuit justices specifically approved the
board s treatnent of the section 10 (b) issue in Mtronic Dvision of Penn
Qorporation, but, shortly thereafter, the Gourt, en bane, denied enforcenent
of the board s order, wthout explanation, by an evenly divided court. N.RB
v. Mtronic Dvision of Penn Gorp. (8th Ar. 1979) 630 F. 2d 561 [102 LRRV
2753, 103 LRRVI 3105].

Y For exanpl e, in Bvans Products Q. (1975) 220 NLRB 1325 [90 LRRVI 1447],
the NLRB adopted, wthout comnment, an admnistrative |awjudge' s decision in
which the ALJ asserted that section 10(b) of the NLRA inposes a restriction
on the board s power and is a jurisdictional requirenent rather than an
affirnati ve defense. Gonpare wth Chicago Roll Forming Qorp., supra, 167 NLRB
961 [66 LRRVI1228]":

_Z/ For instance, al though Menber MCarthy asserts that the NRB's
"wllingness to dismss conplaints or allegations onits ow notion is
evident in several decisions," the cases he cites do not support that
proposition. Except for the Evans case, noted above, the cases either do not
I ndi cate whether or when a party raised the 10 (b) defense, or, as in
Patterson Menhaden Gorp. (1966) 161 NLRB 1310 [63 LRRM1434], clearly
indicate that the respondent had in fact raised section 10 (b) as a defense
to certain allegations. Wat the board did "on its oawn notion” in Patterson
Menhaden Gorp. was reexamine its decision and order.
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reaffirned the position” it adopted in (hicago Roll Fornming and cited, in

support, Mtronic Ovision of Penn Gorporation. MKesson Orug Gonpany (1981)
257 NNRB No. 54 [107 LRRM1509]. In MKesson Drug Gonpany, the NLRB found no

nerit in the Respondent's contention that the conplaint was barred by section
10(b):

Sec. 10(b) is a statute of limtations and is not jurisdictional
innature. It is an affirnative defense and, if not tinely
raised, is waived. Mtronic Ovision of Penn Gorporation, 239
NLRB 45 (1978); Systens Gouncil T-6, International Brotherhood of
Hectrica Wrkers, et al. (New York Tel ephone and Tel egraph
Gonpany), 236 NLRB 1209, 1217 (1978), enfd. 599 F.2d 5 (1st Qr.
1979). The record establishes that Respondents first rai sed the
defense of sec. 10 (b) intheir briefs to the Admnistrative Law
Judge and did not plead or litigate the issue at the hearing.
Therefore, we agree wth the Admnistrative Law Judge t hat
Respondents did not raise the affirnati ve defense of Sec. 10(b)
ina ef:l inely nanner and that this defense nust be consi dered

vai ved.

See also K & E Bus Lines, Inc. (1981) 255 NLRB Nb. 137 [107 LRRVI1239)].

V¢ find that Respondent’'s failure to raise the statutory limtation
enbodi ed in section 1160.2 constituted a wai ver of the defense. In so
finding, we followwhat we believe to be the clear weight of NLFRB precedent.i—y

Respondent did raise the six-nonth [imtation at the hearing as a
defense to the allegation that it viol ated section 1153 (e) and (&) of the Act
by discontinuing its transportation all onance. A though Respondent

di sconti nued the fuel all owance in

g V¢ al so note that our finding that Respondent waived the
statutory limtation of section 1160.2 by not raising it in atinely fashion
is consistent wth the treatnent Galifornia courts have given statutes of
limtations in admnistrative hearings. See Wtkin, Galifornia Procedure (2nd
ed. 1970) page 1080; Bohn v. Vétson (1954) 130 Cal . App, 2d 24, 36.
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February of 1979, the charge was not filed until Novenber 30, 1979, nore than
six nonths later. In her decision, the ALOnoted that the six-nonth period
does not begin to run until the aggrieved party knows or reasonably shoul d
have known of the illegal act that is the basis for the charge. The ALO
further noted that, as Respondent agreed in its post-hearing brief, the burden
was on Respondent to showthat the aggrieved party had actual or constructive
notice of the unilateral change nore than six nonths before the charge was
filed. Antar Ovision, AOF Industries, Inc. (1978) 234 N.RB 1063 [ 98 LRRVI
1287]; Antar Dvision v. NLRB (8th dr. 1979) 596 F.2d 1344 [100 LRRVI3074] ;
see also, Srick Qoporation (1979) 241 N.RB 210 [100 LRRVI1491]; Gown Gork &
Seal Mnpany, Inc. (1981) 255 NLRB No. 4 [107 LRRMI1195]. The ALOfound t hat

Respondent failed to neet its burden of show ng that the union had actual or
constructive notice of the termnation of the fuel allowance nore than six
nonths prior to the filing of the charge. Respondent did not take exception
tothe ALOs finding, and instead chose to assert that the disconti nuance of
the fuel allowance was justified because Respondent started to rent a | abor
canp for its enployees. Having failed to rai se a section 1160.2 argunent in
its exceptions concerning the fuel allowance, Respondent waived the defense as
tothat allegation as well. Barton Brands Ltd, v. NLRB (7th Qr. 1976) 529
F.2d 793, 801 [91 LRRVI2241].

S nce Respondent has waived its opportunity to assert section
1160.2 as a defense to the alleged violations of the Act before us inthis
case, we are not conpel l ed to address such an argunent. However, even if

we were to examne the applicability
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of section 1160.2 to the present case, we would still uphold the ALOs
findings. The action conplained of in this case--Respondent's failure and
refusal to bargain concerning the institution of unilateral changes in the
wages and working conditions of its enpl oyees--was in the nature of a
continuing violation of the Act. In Julius Gldman's Egg Aty (Dec. 1, 1980) 6
ALRB No. 61, the Board found that the enpl oyer violated the Act by rehiring

returni ng economc strikers as new enpl oyees, thereby denying themful |l
reinstatenent rights, including seniority. The Board held that, although the
decision to institute the rehire policy occurred before the start of the six-
nonth limtation period, the enployer's conduct in naintaining that policy and
giving effect toit constituted an unfair |abor practice wthinthe [imtations
period. Smlarly, inthis case, Respondent instituted sone wage i ncreases and
discontinued its fuel allowance nore than six-nonths before the charges were
filed. However, those changes renai ned in effect during the six nonths prior
tothe filing of the charges, and Respondent failed to notify the union or to
give it an opportunity to bargain about those natters throughout that period
and until the hearing. The parties stipulated that, since February 2, 1978,
Respondent has never given notice to or negotiated wth the UFWover any
changes in the wages, hours, or working conditions of its agricultural
enpl oyees.

Even nore conpel ling is this Board s decision in Ron Nunn Farng
(July 23, 1980) 6 ALRB No. 41, in which the enpl oyer refused to bargain wth

the union in order to obtain judicial reviewof the union's certification, and

the union did not file a refusal -to-
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bargai n charge alleging a viol ati on of section 1153 (e) of the Act until
anost eight nonths after the enpl oyer first inforned the union that it was
refusing to bargain. Respondent argued that the charge was tine-barred by
section 1160.2, but the Board disagreed, finding that the enpl oyer's refusal
to bargain occurred not only when it notified the UFWof its intention to test
the certification, but continued up to and beyond the date the union filed the
charge, and therefore occurred throughout the six nonths preceding the filing
and service of the charge. Respondent in this case viol ated section 1153(e€)
and (a) of the Act throughout and after the six-nonth limtation period, by
continuing in effect the unilateral wage i ncreases and the unilateral

di sconti nuance of the fuel allowance while continuing to fail and refuse to
bargai n wth the union over such changes.

In Ron Nunn, the union had notice of the enpl oyer's refusal to
bargai n nore than six nonths prior to the filing of the charge, and the Board
therefore limted the nake-whol e portion of its renedy to the six-nonth period
preceding the filing of the charge. Inthe instant natter, there is no
conpar abl e evi dence that the UPWhad actual or constructive notice of any of
the wage changes or the disconti nuance of the transportation al |l onance, and
therefore no reduction in the nake-whol e period i s appropri ate.

In this case, Respondent has failed and refused to neet and bargai n
wth the UFWat all tines since the Board issued its certification. Vé have
already found that Respondent pursued judicial reviewas a dilatory tactic in
an attenpt to avoid its bargaining obligation. Respondent's unilateral

i npl enent ati on of
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the wage increases and its unilateral discontinuance of its practice of paying
a fuel allowance to its enpl oyees constitute further evi dence of Respondent’s
continuing attenpt to reject its enpl oyees' chosen bargai ning representative
and its own obligation to bargain wth the UFW
The Renedy

Havi ng concl uded that Respondent violated the Act by unilaterally
changing its enpl oyees' wages and worki ng conditions, the ALOrecomnmended t hat
Respondent be ordered to nake its enpl oyees whol e for the economc | osses they
suffered as a result of that refusal to bargain.

Respondent excepts to the ALO s nake-whol e anward, argui ng t hat
i nposi tion of the nake-whol e renedy is inappropriate in this case for the sane
reasons that the Board declined to inpose the nake-whol e renedy in Kapl an' s
Fuit and Produce Gonpany, supra, 6 ARB Nb. 36; i.e., Respondent contends

that the notivation behind the vari ous wage i ncreases was to bring its | ettuce
trio workers up to the "approxi nate and prevailing wage rate in the B ythe
area.” V@ also recently declined to anard nake-whol e to renedy a unil ateral
wage change in N A Pricola Produce, supra, 7 ALRB No. 49. However, in both

Kapl an's and Pricol a we found that the union was partly responsibl e for
frustrating the bargaining process. In Kaplan's, the Board found, on the
basis of the totality of the bargai ning conduct of the enpl oyer and the union
(including 37 neetings over a three-year period), that the enpl oyer did not
engage i n bad-faith bargai ning or surface bargaining. V¢ also found that the

union "... consciously refused to discuss the wage i ssue both
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before and after the increases,” Kaplan's Fuit and Produce Gonpany, supra, 6

ARB N. 36 at p. 19. In Picola we declined to inpose the nake-whol e renedy
partly because the union was prinarily responsi bl e for del ays i n bargai ni ng
and there was no evidence that the enpl oyer was ever unwlling to bargain
about wages or other working conditions.

The facts in the present case are clearly distinguishable from
those in Kaplan's and Pricola. Here, Respondent engaged in a per se refusal
to bargain by instituting the unilateral changes. Fomthe date of its
original refusal to bargain, Respondent never recognized or net or dealt wth
the union as the certified collective bargaining representative of its
enpl oyees. There is no evidence that the union was in any nanner or degree
responsi bl e for Respondent's failure to negotiate wth the UFWabout the
unilateral changes. V¢ therefore find that it is appropriate to inpose the
nake-whol e renedy in order to conpensate Respondent’ s enpl oyees for all
economc | osses they have incurred as a result of Respondent's refusal to
bargain. See Pacific MishroomFarm(Sept. 22, 1981
7 ALRB Nb. 28.

In conpensating the enpl oyees for | osses caused by Respondent's
refusal to bargain over changes in their wages and fuel allowances, we note
that the union's bargai ning strength does not renain frozen at the tine of an
enpl oyer's refusal to bargain in order to test a certification. Uhdeni ably,
an erosion of enpl oyee support results when an enpl oyer, by its refusal to
bargai n, forces a certified union into the background for an extended period

of tine, during which the unionis unable to
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negotiate on behal f of the enpl oyees or to represent themin their daily

wor kpl ace grievances. Inthe instant case, in viewof our findi ng that
Respondent' s pursuit of judicial reviewof the certification was an attenpt to
avoid its bargai ning obligation, even the nake-whol e renedy we are ordering
nay not fully renedy the non-economc | osses suffered by the enpl oyees as a
result of Respondent’'s actions. See Pacific MishroomFarns, supra, 7 ALRB Nb.
28.

Respondent argues that, even if the Board concludes that its
di sconti nuance of the enpl oyees' fuel allowance violated the Act, thereis no
evidence that a significant nunber of drivers remained on its payroll for the
renai nder of the fall 1978 season or continued working during the 1979 spring
harvest and thereafter. In support of its argunent, Respondent relies on the

Qourt of Appeal's decision in George Arakelian Farns, Inc. v. AARB (1981) 111

Gal . Aop. 3d 258, in which the court upheld the Board s finding that an enpl oyer
discrimnatorily discharged nenbers of a cantal oupe- harvesting crew because of
their concerted activity, but limted the Board s backpay award to the end of
the cantal oupe harvest. Respondent argues that any nake-whol e renedy ordered
in this case because of the di scontinuance of the transportai on al | onance
shoul d therefore be limted to the remai ning weeks in the fall 1979 harvest.
Respondent ' s argunent m sper cei ves the purpose of awardi ng
enpl oyees nake-whol e paynents to renedy an enpl oyer's refusal to bargai n.
(nhce a | abor oragni zation has been certified to represent the unit enpl oyees

in collective bargaining, that |abor organization
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has the right, and the obligation, to negotiate wth the enpl oyer over the
wages, hours, and conditions of enpl oynent of all the agricultural enpl oyees of
the enpl oyer, and renains the certified bargai ning representative until it is
decertified or replaced by a different representative in a Board- conduct ed
election. Respondent's unilateral discontinuance of the enpl oyees' fuel
al | onance occurred at the beginning of the spring 1979 season, but its failure
and refusal thereafter to negotiate wth the UPWconcerning that change is
deened to be a continuing refusal to bargain, extending fromthe date of that
change until such date as Respondent neets and bargains in good faith wth the
union about the natter. Economic | osses resulting fromRespondent' s unilateral
di sconti nuance of the fuel allowance are incurred by any enpl oyee(s) who woul d
have recei ved such al | onances during the af oresai d peri od had Respondent not
instituted the unlawful unilateral change. Accordingly, we affirmthe ALOs
avard of nake-whol e wth respect to fuel allowances, |ike her nake-whol e avard
as to wage rates, as proper.
R
By authority of Labor (ode section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent Geor ge
Arakelian Farns, its officers, agents, successors, and assigns shall:
1. Cease and desist from

(a) Instituting or inplenenting any change in any of its

agricultural enpl oyees' wages, work hours, or any other termor condition of

their enpl oynent wthout first notifying and af f ordi ng
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the Lhited FarmVWrkers of Awerica, AH.-Q O (AW a reasonabl e opportunity to
bargai n wth Respondent concerni ng such change(s).

(b) In any like or related nanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of those
rights guaranteed by Labor Gode section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) WYoon request, neet and bargain collectively wth the UFW
as the certified exclusive collective bargaining representative of its
agricul tural enpl oyees, concerning the unilateral changes Respondent has nade
inits enpl oyees' wage rates and fuel allowances since Decenber 1978,

(b) If the UFWso requests, rescind the unilateral changes
heretof ore nade in its enpl oyees’ wage rates and/or their fuel all owances,

(c) Mike whole its enpl oyees for all economc | osses they
have suffered as a result of Respondent's refusal to bargain wth the URW
and the unilateral changes Respondent nade in their wages and f uel
al | onances, since Decenfer 1978.

(d) Preserve and, upon request, nake available to
this Board or its agents, for examnation, photocopying, and ot herw se
copying, all records rel evant and necessary to a determnation by the
Regional Orector of the nake-whol e anmounts due to its enpl oyees under the
terns of this Qder.

(e) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into appropriate

| anguages, reproduce sufficient copies in each | anguage
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for the purposes set forth hereinafter.

(f) Post copies of the attached Notice in conspi cuous pl aces
onits property for a 60-day period, the period and pl aces of posting to be
determned by the Regional Drector, and exerci se due care to repl ace any
Noti ce whi ch has been al tered, defaced, covered, or renoved.

(g) Mil copies of the attached Notice in all
appropriate | anguages, wthin 30 days after the date of issuance of this Qder
toall agricultural enpl oyees enpl oyed by Respondent at any tine during the
period fromDecenber 1, 1978 through Decenber 30, 1980.

(h) Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice in all appropriate | anguages
to the assentl ed agricul tural enpl oyees of Respondent on conpany tine. The
readi ng or readings shall be at such tines and pl aces as are specified by the
Regional Orector. Followng the reading(s), the Board agent shall be given
the opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees may have concerning the Notice or their rights under
the Act. The Regional Orector shall determine a reasonabl e rate of
conpensation to be paid by Respondent to all non-hourly wage enpl oyees to
conpensate themfor work-tine |ost during the readi ng and the questi on-and-
answer period.

(i) Notify the Regional Drector inwiting wthin 30 days
after the date of issuance of this Qder of the steps Respondent has taken to
conply wthits terns. If the Regi onal
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Drector determnes that Respondent has not fully conplied wth the Oder
wthin a reasonabl e tine after its issuance, then upon request of the
Regional Orector, Respondent shall notify himor her periodically
thereafter inwiting of further actions taken to conply wth this Qder.

Dated: My 20, 1982

AFREDH SONG Menber

JERME R WADE Mnber
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MEMBER MCARTHY, D ssenti ng:

| would dismiss that portion of the conplaint which
alleges that, by virtue of unilaterally increasing enpl oyees' wages on
Noventoer 19, 1979, Respondent refused to bargain wth the Lhion in violation
of section 1153(e). | would also find that the ALOerred in concl udi ng t hat
the changes i n enpl oyees' wages and fuel -al | onance subsi di es whi ch Respondent
instituted nore than six nonths prior to the filing of related unfair |abor
practice charges constituted i ndependent violations of the Act.

It iswell settled that an enpl oyer nay violate the Act when it
nakes changes in conditions of enpl oynent wthout notice to, and consultation
wth, the union which represents the enpl oyer's enpl oyees. N.RBv. Benne
Katz, Bc., db/a WIliansburg Seel Products . (1962) 369 US 736 [50

LRRVI2177]. However, where unilateral increases i n wages are necessary to

naintain the status quo, i.e., to continue a past practice, they are not

violative of the Act. In such circunstances, the enpl oyer is not
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required to notify and bargain wth the uni on because the nere continuation
of a pre-existing practice or condition of enpl oynent during the bargai ni ng
period is not an actual change in working conditions wthin the neani ng of
Katz, supra; NLRBv. Southern Ghach & Body . (8th Gr. 1964) 336 F. 2d 214
[57 LRRVI2102] .

As explained by the court in NNRBv. Ralph Printing &
Lithographing . (8th dr. 1970) 433 F. 2d 1058 [ 75 LRRVI2267], cert.
den. (1971) 401 US 925 [75 LRRVI2102] .

General |y speaking, a unilateral change in wages w t hout
first contacting the Lhion and granting it an _
opportunity to negotiate anounts to a refusal to bargain
and constitutes a violation of 20 US C section 8(a)(5)
[ correspondi ngly, ALRA section 1_153(e?]._ [Gtations
omtted.] ... An exception to this rule is where
increases in wages are nerely ained at nai ntaining the
status quo. Were there is a well established conpany
policy of granting certain increases at specific tines,
which is a part and parcel of the existing wage
structure, the conpany is not required to informthe

uni on and bargai n concerni ng these i ncreases.

[Gtations omtted.]

Respondent admtted that it changed the wage rate of its |ettuce
harvest crew at the beginning of the 1979 fall season, wthout prior notice
to, or consultation wth the Lhion, but it denied that this conduct violated
the Act. Respondent asserts as a defense to its action that it has
custonarily adj usted wages at the conmencenent of each harvest season, in
accordance wth the dictates of the prevailing rate for simlar work, in
order to renain conpetitive. It is the position of Respondent that the
practi ce began prior to the advent of the Lhion and thus the i npl enentati on

of wage increases in accordance wth established policy would not tend to

under mmne t he Lhi on.
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| would find that the raise which forns the basis for the conpl ai nt
was granted according to a formula that was consi stent wth Respondent's | ong-
standi ng practice of seasonal |y adj usting wages in order to raise themto the
average of the rate level s being paid by other |ettuce growers who conpete in

the sane |abor narket. N A Pricola Produce ., D ssenting Qoinion (Dec. 31,

1981) 7 ALRB Nb. 49. The amounts as well as the timng of the increases were
governed by objective external factors: the start-of-season prevailing rate in
the area for |ettuce-harvest workers as determned by Respondent's survey of
nei ghboring growers. Respondent did not exceed the prevailing rate, but rather
adopted a rate madway between the high and the lowrange of the rates paid by
conpetitive enpl oyers.

Qonsistent wth Katz, supra, 369 US 736, NRBv. Ralph Rrinting &

Li thographing @., supra, 401 US 925, warns that increases in pay, even if

grounded in past practice, are not permssible if based upon nanagenent's

subj ecti ve assessnent of the perfornance of individual enployees. Certainly no

one could legitinatel y concl ude that Respondent herein exercised discretion as

to any individual enployee(s) when it instituted a single across-the-board rate

applicable to all enpl oyees wthin each category of work. Mbreover, Respondent

was not apprised of the identities of the crew nenibers at the tine it

negoti ated a wage-rate package wth its | abor contractor for the commng season.
The ALO concl uded that the unilateral wage increases, which

Respondent granted nore than six nonths before the unfair-|abor-practice

charges were filed, were violations of section 1153(e)
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and (a) of the Act. It is elenentary that section 1160.2 prohibits the board
fromfinding a violation based on any conduct that occurred nore than six
nonths prior to the date on which a charge is filed. Mntgonery Vdrd & (.
(1974) 217 NLRB 232 [89 LRRM1127],

Section 1160. 2, the equival ent of NLRA section 10(b), provides in

part that, "No conplaint shall issue based upon any unfair |abor practice
occurring nore than six nonths prior to the filing of the charge wth the
board and the service of a copy thereof upon the person agai nst whom such
charge is nade ...." Asinterpreted by the U S Suprene Gourt, "This
limtation extinguishes liability for unfair |abor practices coomtted nore
than six nonths prior to the filing of the charge.” NRBv. Fant MIling Q.
(1959) 360 US 301 fn. 9, 79 SQ. 1179 [44 LRRVI2236] .

For the sane reason, | would reject the ALOs concl usi on t hat

Respondent’ s unil ateral di scontinuance of a fuel -cost subsidy to enpl oyees
eight nonths prior to the filing of the charges herein was a viol ati on of
section 1153 (e) and (a) of the Act.y Producti on Ml ded Hastics, Inc. (1977)
227 NLRB 776, 782 [95 LRRM1048]; Hunter Saw D vision of Asko, Inc. (.1973)
202 NNRB 330, fn. 1

E But for the express statutory limtation on the Board' s authority to

adjudi cate untinely-filed clains, | would reach a different conclusion wth
respect to the failure of Respondent to notify the Lhion and bargain over its
decision to discontinue fuel allowances. Wiether enpl oyees were to be
conpensated for transportation costs was not governed by any set policy but by
the particul ar circunstances and at the discretion of Respondent's | abor
contractor. LUhlike the seasonal wage adj ustnents, the change in policy as to
fuel costs was not conpelled or justified by past practice and for that reason
woul d have constituted a unilateral change and a per se violation of section
1153 (e) and (a) of the Act had a charge with respect to that conduct been
tinely fil ed.
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[82 LRRVI1498]; Bastian-H essing, Ovision of Glconda Gorp. (1971) 194 NLRB
609 [ 79 LRRVI1010] .

NRBv. Fnion il M., Inc. (2d dr. 1952) 201 F. 2d 484, 492 [31
LRRM 2223] sets forth the prevailing standard. The court decl ared:

(1) Aconplaint, as distingui shed froma charge, need
not be filed and served wthin the six nonths, and
nay therefore be anended after the six nonths.

(2) If acharge was filed and served wthin six nonths
after the violations alleged in the charge, the
conpl ai nt [or anended conplaint], although filed after
the six nonths, nay allege violations not alleged in
the charge if (a) they are closely related to the
violations naned in the charge, and (b) [they]
occurred wthin six nonths before the filing of the
charge. (Enphasis added.)

These qualifications were not net here, either wth regard to the
wage i ncreases whi ch Respondent granted between February 1978, and Apri |
1979, or its discontinuance of fuel allowances in March 1979. The initial
unfair-1abor-practi ce charges were filed onNovenber 30, 1979. They al | eged
certain unilateral changes in enpl oyees' working conditions effected by
Respondent during the statutory six-nonth period preceding the filing of the
charges herein. Specifically, the charges all ege that Respondent
unilaterally instituted changes in wage rates on or about Novenber 25, 1979,

and "a change i n working conditions" at
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t he sane tirre.gl

A though unilateral increases granted by Respondent prior to My
28, 1979,§/ the pertinent cut-off date for purposes of section 1160.2, cannot,
as a substantive matter, be found to be unfair |abor practices or the subject
of arenedial order, evidence of such past events is admssible, but only for
the limted purpose of shedding light on the true character of natters
occurring wthin the six-nonth limtations period. Local Lodge 1424 (B yan
Manufacturing .) v. NLRB (1960) 362 US 411, 431, 80 Suprene Gourt 822 [45
LRRVI3212]; Providence Medical Center (1979) 243 NLRB 714 [102 LRRM 1099 ;
Axel son Manufacturing @. (1950) 88 NLRB 761 [25 LRRVI1388]. The record

shows that Respondent introduced evi dence show ng that the wage increases it
had granted sinply fol l owed a wel | -establ i shed past pattern in that regard.

Thus, Respondent's stipul ation, covering wage i ncreases between

2 It appears that the General (ounsel 's subsequent investigation of the
charges did not reveal any rel ated conduct whi ch nay have occurred during the
statutory six-nonth period predating the filing of the charges. Wth regard
tothe fuel -all onvance natter, the original conplaint alleged only a
"di sconti nuance of Respondent's past practice of paying enpl oyees $10 per
carload.” Thereafter, at the pre-hearing conference on February 23, 1981,
General unsel issued a Arst Anvended Gonplaint inwiich it was all eged t hat
Respondent had di scontinued the fuel allowance on or about Novenier 25, 1979.
Lpon cormencenent of the hearing on March 3, 1981, Respondent noved to
dismss this allegation on the basis of the tine-bar limtation of section
1160.2. The ALOdenied the notion al t hough she found that the change
actually occurred in early March of 1979, nore than ei ght nonths before the
initial charge herein was filed.

g Lhlike ny coll eagues, | would find these changes to constitute

i ndependent acts rather than a continuing violation of the duty to bargai n.
See, e.g., General Mtors Acceptance Qorp. (1972) 196 N.RB 137 [ 79 LRRV
1662]; Gontinental Q1 . (1971) 194 N.RB 126 [ 78 LRRVI 1626] .
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February 1978 and April 1979, is relevant to this proceeding only insofar as
it serves as support for its contention that the unilateral increases granted
during the statutory six-nonth period were consistent wth the standard
increases regularly granted prior to that period.

Apparently relying on the evidence of Respondent’s unil ateral
changes effected prior to the statutory six-nonth period, the AlOtacitly
concl uded that those tine-barred changes constituted violations of the Act,
as her recormended Qder includes renedial provisions relating to those
changes. The charges and the conpl aint are devoid of any all egation which
woul d put Respondent on notice that either the wage increases or any ot her
changes in working conditions effected prior to Novenber of 1979 woul d be
prosecuted, or have to be defended, as unfair |abor practices. "EBEvidence
w thout a supporting allegation cannot serve as the basis of a determination
of anunfair labor practice.” NRBv. Threads, Inc. (4th Qr. 1962) 208 F. 2d
1, 9 [51 LRRVI2074], Qonsequently, Respondent had every legitimate reason to

bel i eve that neither the wage i ncreases nor any other unilateral changes
prior to My 1979 were at issue in the case. In short, Respondent

...had the right under the statute to be assured
that it would not be held liable for activities
occurring nore than six nonths [before the filing

of the charges]. Acontrary result woul d anount

t 19 ahci lragum/enti on of the proviso to section [1160. 2]
of the Act."

Koppers Gonpany, Inc. (1967) 163 NLRB 517 [64 LRRVI 1376] .

The precedents di scussed above do not entirely dispose of the
Issue of natters not alleged in atinely-filed unfair |abor practice charge,

giventhis Board s ruling that the section 1160. 2
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proviso does not set up ajurisdictional limtation on the Board' s power to
adjudicate clains. In ASHNE Farns, Inc. (Feb. 8, 1980) 6 APBNo. 9, the

Board hel d that the statute provides an affirnati ve defense to an aggri eved
party which, if not tinely raised, is waived. Hwever, ASHNE Farns, supra,

begs the question, as the issue herein is whether the Board can even find a
violation, let alone issue a renedial order, based on conduct whi ch occurred
prior to the six-nonths limtations period. | submt that it cannot and that
the clear weight of authority enpowers the Board, on its own notion, to

di smiss any conplaint, or allegations in a conplaint, based on such tine-
barred charges.

The U S Suprene Qourt is of the viewthat Gongress's inposition
of a statute of limtations in labor relations natters was not based on the
sane considerations as apply to simlar statutes affecting the private rights
of individual litigants and that, "...a finding of aviolation whichis
i nescapabl y grounded on events predating the limtations period is directly
at odds wth the purposes of the 10 (b) proviso." Local Lodge 1424 (Bryan
Manuf acturing @.), supra, 80 Suprene Gourt 822, 834 [45 LRRVI3212]. The

court decl ared:

As expositor of the national interest, Gngress, in the judgnent
that a six-nonth [imtations period did 'not seem unreasonabl e
[citations omtted], barred the Board fromdealing wth the past
conduct after that period had run, even at the expense of the
vindication of statutory rights. 'It is not necessary for us to
justify the policy of Gongress. That policy cannot be defeated
by the Board's policy [citations omtted]."

The national Board s wllingness to dismss tine-barred,

conplaints or allegations onits own notion is evident in severa
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decisions. See, e.g., Patterson Mehaden Gorp. (1966) 161 N.RB 1310 [ 63 LRRM
1434 ;Y Hinter SawDvision of Asko, Inc. (1973) 202 N.RB 330 [82 LRRVI1498] .
In Bvans Products . (1975) 220 NLRB 1325 [90 LRRVI 1447], the national Board
affirned an Admnistrative Law Judge who careful |y reviewed NLRB and f eder al

court decisions construing section 10(b) and concl uded as fol | ows:

Fomthe foregoing, | understand the Board s basic position to be
that section 10(b) inposes a restriction on the Board' s power and is
thus a jurisdictional requirenent rather than an affirnative defense
which can be waived. |If that is a correct reading of Board

deci si ons, the burden of proof was on the General (ounsel to

establ ish that the [conduct co Ial ned of] took place |l ess than 6
nont hs before the charge was fi

Acontrary ruling of the national Board appeared, eight years before Evans,
in Chicago Roll Forming Gorp. (1967) 168 NLRB 961 [66 LRRVI1228], wherein the

N.RB summari |y adopted an ALJ's ruling that "the proviso to section 10(b) of
the Act is a statute of limtations, and is not jurisdictional. It is an
affirnative defense, and, if not tinely raised, is waived." Nevertheless,
three years later, onits own notion, the board dismssed a conpl ai nt that
was based on all eged unfair |abor practices which occurred nore than six
nonths prior to the filing of the charge. International Association of
Machi ni sts (Lhion Garbide Gorp.) (1970) 180 NLRB 875 [73 LRRVI1143]. Ten

nonths | ater, the sane

4 The board' s actions in that case are particularly instructive. Inits
first decision, the board "failed to note that the charge initiating this
proceedi ng was filed...nore than six nonths after the [conduct in] issue
occurred.” Thereafter, acting onits oan notion, the board recalled the
decision and del eted therefromits earlier, inadvertent finding that a tine-
barred all egation constituted a violation of the Act.
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panel of the board agreed to reconsider its decision in Lhion Garbi de upon

the charging party's notion that it rescind its dismssal of the conpl ai nt
and deci de the underlying issues of |awand fact presented in the conpl aint.
Inissuing a suppl enental decision, the board adhered to its initial position
that the issuance of the conplaint was tine-barred by section 10 (b).
International Association of Machinists (Lhion Garbide Gorp.)

(1970) 186 NLRB 890 [ 75 LRRVI 1456] .

The Qourt of Appeal s reversed the board on that issue, finding
that it had coomtted procedural error by relying on section 10(b) since the
aggrieved party had not pleaded the statute of limtations but submtted its
case on the nerits. dting (hicago Roll Formng Qorp., supra, 168 NLRB 961
[66 LRRM 1228], the court suggested to the board that its "dismssal of the

charges onits own initiative is inconsistent wthits earlier ruling that
section 10(b) 'is a statute of limtations and is not jurisdictional.""
Shumate v. NLRB (4th Ar. 1971) 452 F.2d 717, 721 [78 LRRVI2905]. However,
the board, upon renand, stated that while it was bound by the court's

directive to adjudicate the allegations which it had dismssed on its own
initiative, "for the purposes of this decision only,” it would "respectful ly
reserve for future cases its position that the conplaint was tine-barred. "
International Association of Machinists (Lhion Garbide Gorp.)

(1972) 196 N.RE 785 [80 LRRMI1079]. The NLRB has subsequent|y "nade cl ear

that it did not acquiesce inthe [Fourth Qrcuit's] viewof the law”
International Lhion of Qperating Engi neers (1975) 220 NNRB 530, fn. 11 [90
LRRVI 1615] .
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The focus of the present inquiry has evol ved into a question of
statutory interpretation, wth the ngjority asserting that the section 1160. 2
| anguage ("No conpl aint shal | issue based upon any unfair |abor practice
occurring nore than six nonths prior to the filing of the charge wth the
Board ....") is neither nore nor |less than a procedural device avail abl e only
to parties, and I, on the other hand, naintai ning that such | anguage clearly
and unani guousl y expresses the legislative intent to prohibit this Board not
only fromfinding a violation or ordering a renedy based on tine-barred
claing but fromeven issuing a conplaint or litigating i n such cases.

In affirmng the ALOs findi ngs based on conduct whi ch predated
the relevant six-nonths limtations period, ny col | eagues read AS HNE
Farns, Inc., supra, 6 ARBNo. 9 for the proposition that the pertinent

provision of section 1160.2 is available only to a respondent, as an
affirnative defense, and that as it was not tinely rai sed by Respondent,g’/ the
Board i s sonehow precl uded fromdi smssing on its own notion those
allegations of the conplaint which are based on conduct which this statute
clearly prohibits us fromfinding to be a viol ation.

AS HNE however, is based principally on Chicago Roll Forning
Qorp. (1967) 168 NLRB 961 [66 LRRVI1228], and

¥ Moreover, even if it be considered that section 1160.2 is wai ved as a
defense if not so raised during the course of the hearing, | would find
that as Respondent clearly raised that defense at the hearing wth respect
to the unilateral changes as to fuel allowances, its section 1160. 2
defense thereto should be held to apply also toits unilateral wage
changes and that there was therefore no waiver of the statutory defense in
this natter.
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Swunate v. NLRB (4th Gr. 1971) 452 F. 2d 717, 721 [78 LRRVI2905], two cases

whose princi pl es the NLRB unequi vocal |y rejected in International Association
of Mchinists (Lhion Garbide Qxrp.) supra, 196 NNRB 785. S gnificantly, the

Lhi on Garbi de case al so represents the NRB s clearest recognition of its

obligation to dismss tine-barred clains irrespective of whether the
limtation defense has been asserted by the respondent.z/

In anal yzing the factual patterns which energe fromthe three nost
recent cases cited by the najority in support of its viewthat the section
1160.2 proviso is solely procedural, | note that in each of those cases, unlike
the instant natter, there is a question of fact as to whether the conduct
alleged as violative of the Act occurred before or during the six-nont hs
statutory period. It is of sone inportance in the consideration of each of

those cases to recogni ze that the parties raised their limtation

g ASHNE also relies on the somewhat dubi ous authority of

Mtronic Ovision of Penn Qrporation (1978) 239 NLRB 45 [99 LRRMI 1166 |
enforcenent denied (8th dr. T5'79) 630 F.2d 561 [ 103 LRRM3105], which itself
is premsed on (hicago Roll Forming, as well as Shunat e.

7 Section 1160. 2 reflects a cl ear and unanbi guous directive of the
Glifornia Legislature prohibiting this Board fromissuing a conpl aint (and,
derivatively, fromlitigating, finding violations, or issuing renedial orders)
b’ Aased on conduct whi ch occurred nore than six nonths before the filing of
the charge. "If the legislature creates aright or liability unknown at
common law and, in the sane statute, fixes alimtation [as it has clearly
done in section 1160.2], the tine provision is usual | y consi dered sub-
stantive." 2 Wtkin, Gil. Procedure (2d Ed. 1972), Actions, section 232 at
page 1089. Wiere a substantive tine limt is involved, the plaintiff, here
the General ounsel, nust all ege facts which showthat the right has not
expired. See Wtkin, sua, Actions section 230 at page 1088. See al so
discussion in Regents of UC v. Hartford, Bc., . (1978) 21 Gil.3d 624,
640. Inthe instant case. General ounsel has neither alleged nor proved
such facts.
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defenses for the first tine after the close of the evidentiary heari ngs when
the factual questions asserted therein could not be litigated. Wat is
conspi cuousl y clear in each of those cases is that the nati onal Board,
notw t hstandi ng the untinel i ness of the statutory defenses, neverthel ess
examned the basis for those defenses before finding that they were | acki ng
innerit. Uhlike the situation in Hinter Saw D vision of Asko, Inc. (1973)
202 NLRB 330, fn. 1 [82 LRRVI1498], the board found in each of the three

cases that the allegations were not based on conduct whi ch occurred prior to

the limtations period and thus dismssal of the conplaint was not warranted.
In Mtronic Dvision of Penn. Gorp. (1978) 239 NLRB 45 [99 LRRV

1166], enforcenent denied (Sth dr. 1979) 630 F. 2d 561 [103 LRRVI3105], the

10(b) question was whet her, as respondent argued, the violation occurred in
Sept entoer 1976, when stri ki ng enpl oyees were required to sign requests for
reinstatenent or, as alleged in the conpl aint, seven nonths |ater when they
were termnated for failing to renewthose requests. The charge was filed
four nonths followng the termnations, well wthin the six nonths statutory
period as to the termnations, but five nonths after the expiration of the
six-nonths period followng the initia requirenent to sign requests for
reinstatenent. Respondent argued for the first tine, inits brief in support
of exceptions to the ALJ's adverse ruling, that only its action of Septenter
1976 coul d support a violation. The board rejected the 10(b) defense as
untinel y but rul ed neverthel ess that respondent's contention, even if tinely

rai sed, would not have altered the board s viewthat the
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termnations were the operative events fromwhich the limtations period

conmenced to run.

Smlarly, in MKesson Drug @. (1981) 257 HRB No. 54 [107 LRRV

1509], respondent failed toraise or litigate the limtations defense at the
hearing, raising that defense for the first tine in post-hearing argunents to
the ALJ, who found that although the chal | enge was properly asserted as a
statute of limtations defense, it was not tinely raised. The basis of
respondent’ s defense at that stage was that the operative event was the date
onwiichit agreed to extend an exi sting bargai ning agreenent to a yet-
inoperative facility, thus becomng party to an unlawful prehire contract
nore than six nonths prior to the filing of the charge. The board affirned
the ALJ's finding that, in any event, it was respondent’'s conduct in giving
effect to the prehire agreenent wthin the limtations period that viol ated
the Act.

The third case of these three cases relied on by the m@jority is
KSE Bus Lines. Inc. (1981) 255 NLRB No. 137 [107 LRRMI1239], wherein the ALJ

faul ted respondent for having adequate notice of a potential 10 (b) issue
upon recei pt of the conplaint yet failing to raise the question either inits
answer to the conplaint or at the hearing. But the ALJ nonet hel ess eval uat ed
the argunents asserted by respondent in support of its post-hearing exception
on the basis of section 10 (b) and found themlacking in nerit.

The sol e question is whether this Board, in the instant case,
shoul d sanction the ALOs findings of violations based on conduct whi ch
occurred outside the limtations period. Thus, it is inmaterial for present

pur poses whether the limtation be
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characterized as procedural or jurisdictional or, if the forner, whether it
was tinely rai sed by Respondent. There is no factual dispute here as to when
the al l eged unl awful conduct occurred and the Board i s not dependent upon
Respondent to plead and prove that it occurred prior to the filing of the
under|yi ng charges, for the evidence clearly establishes that it did Even
if it be believed that the limtation is unavailing to Respondent inits
procedural posture, the fact renains that NLRA section 10 (b) (the equi val ent
of our section 1160.2), "...extinguishes liability for unfair |abor practices
coomtted nore than six nonths prior to the filing of the charge.” Fant
Mlling G. (1959) 360 US 301, fn. 9 [44 LRRM2236]; accord, Koppers
npany, Inc. (1967) 163, 517 [64 LRRVI1376].

V¢ are thus clearly prohibited fromissuing a conpl aint based on
charges filed nore than six nonths after the alleged unl anful conduct or
issuing a renedi al order concerning conduct as to which liability has been
extingui shed by such belated timing. Yet, the n@ority, by its action,

...in these circunstances, to allowthe anendnent to the

conpl ai nt and consi der the issues raised by it would be
tantanount to treating the anendnent as if it were a new charge.
As such charge woul d be predicated upon al | eged conduct whi ch
occurred nore than 6 nonths prior to the filing thereof, it
woul d be barred by Sec. 10 (b) of the Act.

R J. Gausey onstruction . (1979) 241 N.RB 1096 [ 101 LRRV
1045], citing Hunter Saw D visign of Asko, Inc. (1973) 202
NLRB 330, fn. 1[82 LRRV1498].

§/Although in that case the anendnent was not sufficiently related to the
conduct alleged in the underlying charge, unlike the situation here, I
believe that the principle is equally applicable. See NNRBv. Rnion Qil
M., Inc. (2d Adr. 1952) 201 F. 2d 484 [ 34 LRRM2223].
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Inthe final analysis, | do not believe we should interpret a
respondent’ s inadvertent failure to plead or argue section 1160.2 as an
affirnati ve defense so as to entitle us to find violations and i ssue
renedi al orders as to conduct which the statute clearly prohibits us from
even alleging as violations in a conpl a nt.

Dated: My 20, 1982

JON P. MCARTHY, Menfer
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NOM CE TO AR ALLTURAL BVRLOYEES

After investigatin charﬁes that were filed inthe H Centro Regional Gfice,
the General Qounsel of the Agricultural Labor Relations Board issued a conpl ai nt
vhich alleged that we had violated the law After a hearing at which each side
had an opportunity to present evidence, the Board found that we unlawful |y
changed the wage rates and fuel allowances of our enpl oyees wthout notice to or
bﬂrgaj ning wth the Lhited FarmVarkers of Anerica, AH-A O (WY about those
changes.

The Board has told us to send out and post this Notice. Ve wll do what the
Board has ordered, and also tell you that the Agricultural Labor Relations
Act isalawthat gives you and all Gilifornia farmworkers these rights:

1. To organi ze yoursel ves;

2. Toform join or hel p unions;

3. Tovotein asecret ballot election to decide whether you want a union to
represent you;

4. To bargain wth your enpl oyer about your wages and working conditions through a
uni on chosen by a ngjority of the enpl oyees and certified by the Board;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

VE WLL NO change %/pur wage rates, fuel allowances, or any other of your working
conditions wthout first notifying, and bargaining wth, the UFWabout such natters
because it is the representative chosen by our enpl oyees.

VE WLL, if the UPWasks us to do so, rescind either or both of the changes we
previously nade in the wages and fuel allowances of our enpl oyees and we w Il nake
each of our enpl oyees whol e for any economic | osses he or she has suffered as a
result of those changes.

VEE WLL, upon request, neet and bargain col lectively in good faith wth the LFW as
the exclusive and certified col |l ective bargai ning representati ve of our agricul tural
emnl oyees, for a contract covering the wages, hours, and working conditions of those
enpl oyees.

Dot ed: ERE ARAKHELI AN FARVG

Representati ve TrtlTe
If you have any questions about your rights as farmworkers or about this
Nbtice, you nay contact any office of the Agricultural Labor Relations Board.
Qe office is located at 319 Véternan Avenue, B Centro, Gllifornia 92243. The
t el ephone nuner is (714) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia,

DO NOT RFeMDE QR MUTT LATE
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A= SUMMARY

George Arakel i an Farns 8 ARB Nb. 36
(AW Gase Nos. 79- (& 168-EC
79- (& 169- EC
AODEIS N

The ALO concl uded that Respondent conmitted per se violations of Labor
(ode section 1153 (e) and (&) by granting discretionary unilateral e i ncreases
and di scont i nui ng its practice of paying enpl oyees a transportation al | onance,
wthout giving the union notice or an opportunity to bargain. The unilateral
changes occurred whil e Respondent was engaged in a technical refusal to bargain in
order totest the validity of the Board' s certification. The ALOal so found t hat
the all egation concerning Respondent's unilateral discontinuance of its
transportation al | onance was not barred by the six-nonth limtation of section
1160. 2, as Respondent failed to showthat the union had actual or constructive
notice of that unilateral change nore than six nonths before the charge was fil ed.
The ALOreconmended that Respondent be ordered to cease and desist from naking
unil ateral changes, to neet upon request and bargain wth the UPRNconcerni ng the
unil ateral change and other terns and conditions of enpl oynent, and to nake its
enpl oyees whol e for economc | osses they suffered as a result of Respondent's
uni | ateral changes.

BONRD CEO S ON

The Board affirnmed the ALOs concl usions as to Respondent S per se
violations of section 1153 (e) and (a), noting that Respondent's bargai ni ng
obl i gation continues during the course of a technical refusal to bargain in order
to seek judicial reviewof the certification. The Board found that the wage
i ncreases were not part of an autonatic system but were discretionary changes,
the anount and timng of which were determned by Respondent's general nanager.
The Board al so found that the al | egati ons based on unilateral wage increases which
occurred nore than six nonths before the charge was filed were not barred by
section 1160. 2, since Respondent did not rai se that defense at the hearing or in
its exceptions brief. The Board fol | oned NLRB precedent which hol ds that section
1160.2 is an affirmati ve defense which is waived if not raised in a tinely
fashion. The Board noted that, even if Respondent had rai sed the 1160.2 defense
inatinely nanner, its refusal to bargain concerning the unilateral institution
of changes in the wages and working conditions of its enployees was in the nature
of a continuing violation of the Act. The Board affirned the ALOs nake-whol e
order, since Respondent had refused, fromthe date of the certification, to neet
and bargain wth the uni on, and there was no evi dence that the union was in any
nanner or degree responsi bl e for Respondent's failure to negotiate wth the uni on
about the unilateral changes.

D SSENT

_ Mentber MGarthy would find that the unilateral wage i ncreases were
consi stent wth Respondent’ s past practice of surveying its nei ghboring growers at
the conmencenent of each harvest season in order



to ascertain their current prevailing rate and then adjusting its wages
according to that objective basis. nhthis basis, he concluded that Respondent
had nai ntai ned the status quo and thus did not effectuate a subjective or

di scretionary change in terns and conditions of enpl oynent whi ch woul d require
notice to, and consultation wth, the certified bargaining representative. 1In
addi tion, he woul d dismss the AOs findings of violations based on wage and
fuel allowance changes effected nore than six nonths prior to the filing of the
unfair labor practice charges inthis proceeding, finding themto constitute

i ndependent al | egations of conduct tine-barred by section 1160.2 of the Act.
Moreover, Meniber MGarthy reads section 1160.2 as prohibiting the Board from
issuing aconplaint, litigating a cause, or finding a viol ati on based on conduct
which occurred prior to the six-nonths statutory period. It is his position
that the Board shoul d dismss such allegations on its own notion irrespective of
whet her any party has pl eaded section 1160.2 as an affirnati ve def ense.

* * %

This Gase unmary is furnished for infornation only and is not an official
statenent of the case, or of the ALRB

* k% *
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STATE G- CALI FORN A
BEFORE THE AR ALLTLRAL LABOR RELATI ONS BOARD

* * % * * * * * *x * * * * *x *

In the Mitter of: :
GEORE ARNKELI AN FARVS, :
Respondent , *
* Case Nos. 79- (= 168-EC
and * 79- (& 169- EC
N TED FARM WRERS OF AMER CA
AAL-AQ .
Charging Party. *

*x * * % * *x * * % * * * * *

Sylvia Lopez, Esq. of knard, Galif.,
for the General Gounsel

Dressier, Quesenbery. Laws &
Barsaman, by Lew s P. Janowsky,
Esq., of Newport Beach, Galif.,
for the Respondent

CEQ S ON

BEVERLY AH R Administrative Law Gficer: These cases were
heard before ne on Mrch 3 and 4, 1981 in B Gentro, Glifornia. The
order consolidating cases was issued on Decenber 8, 1980. The first
anended consol i dat ed conpl ai nt was i ssued on February 23, 1981. The
conplaint alleges violations of Sections 1153(a) and (e) of the
Agricultural Labor Relations Act, herein called the Act, by George



Arakelian Farns, herein call ed Respondent. The conplaint is based
on charges filed on Novenber 29, 1979 by Lhited FarmVrkers of
Anerica, AH--AQ herein called the Lhion. Qpies of charges were
duly served upon Respondent .

Al parties were given full opportunity to participate in the
hearing, and after the cl ose thereof the General unsel and Respondent
each filed a brief in support of its respective position.

After consideration of the entire record, including ny observation
of the deneanor of the wtnesses, and after consideration of the briefs

filed by the parties, | nake the fol |l ow ng:

H ndi ngs of Fact

. Jurisdiction

Respondent is engaged in agriculture in Inperial Gounty,
Glifornia, and is an agricultural enpl oyer wthin the neaning of Section
1140(c) of the Act. The Lhion is a |abor organi zation representing
agricultural enpl oyees wthin the neaning of Section 1140(f) of the Act.

II. The Alleged Whfair Labor Practices

The conpl ai nt all eges that Respondent viol ated Sections 1153(a) and
(e) of the Act by unilaterally instituting wage rates for its enpl oyees
wthout giving notice to or bargaining wth the Lhion, the certified

bar gai ni ng representative of



Respondent ' s enpl oyees, and by unilaterally elimnating its practice of
paying a fuel allowance to drivers who transported enpl oyees, al so
wthout notice to or negotiations wth the Uhion.

Respondent denies that its actions violated the Act. Respondent
further noves that the all egati on concerning the fuel allowance be
di smssed on the ground that the charge relating to that allegation was
filed beyond the statutory limtation specified in Section 1160.2 of the
Act.

A The (peration of the Farm

Respondent has been in the business of growng lettuce for
approxi natel y twenty-five years. There are two | ettuce harvest seasons
per year, one inthe spring and one in the fall. The spring harvest
usual |y begins in late February and runs for about four or five weeks,
until early April. The fall harvest usual |y begins in Novenber and runs
t hrough Decentoer .

Respondent ' s busi ness was nanaged by George Arakelian until his
death in April, 1979. Followng that his son, Daniel Aakelian, took
over supervision of the | ettuce harvests.

The harvesting is usual |y done by groups of three workers, the
basi c wage rate being a "lettuce trio rate". The trio is conprised
of a cutter/packer, a loader, and a closer. The rate al so applies to
addi tional workers who



sonetines assist inthe operation. Approxinately fifty (50) enpl oyees
work in the harvest each day, although the nunber of workers needed

vari es dependi ng on the weather and the stage of the season; fewer
workers are needed at the begi nning of the season. The individual
workers vary on a day-to-day basis, wth a turnover as sone stop worki ng
at the Respondent’s business and go to work sonewhere el se.

Respondent obtains its enpl oyees through a | abor contractor. Uhtil
February, 1979, Respondent used M. Leandro Gonez as its | abor
contractor; begi nning approxi natel y Mirch, 1979 Respondent has used M.
WIllie Mrales as its contractor. Respondent pays the | abor contractor a
price for each carton of |ettuce harvested; the contractor then pays a
triorate per carton to the enpl oyees.

h February 2, 1978 the Lhion was certified by the Agricul tural
Labor Rel ations Board, herein called the Board, as the excl usive
bargai ni ng representati ve for Respondent’'s agricul tural enpl oyees.
Respondent has chal lenged this certification in the Gurt of Appeals. It
is stipulated that reviewof the Board' s certification of the Lhionis
pending in the Gurt of Appeals. It is also stipulated that on February
6, 1978 the Lhi on requested Respondent to commence bargai ni ng and t hat
since February 28, 1978 Respondent has refused to neet and bargai n
collectively wth the Lhion. It is further stipulated that since
February 2, 1978 Respondent has never given notice to, nor negoti ated

wth, the Lhion over any changes in wages, hours or working conditions.



B. The Wge Rates

It is stipulated that newlettuce trio rates have been instituted
a nunber of tines since the Lhion was certified in February, 1978.
Secifically, the trio rate was increased from560 per carton in the
spring, 1978 season to 60(2 for fall, 1978, decreased to 57«s and then
increased to 630 for spring, 1979, and 740 for fall, 1979 when the
charge in this case was filed.y It is further stipul ated that
Respondent did not give the Lhion notice of these wage rates, and did
not negotiate wth the. Uhion about them

The testi nony concerning wage rates showed the fol l owng: For
approxi nately fifteen years, through February, 1979, M. Leandro Gonez-
suppl i ed | ettuce harvest workers to Respondent. Before each harvest
season M. Gonez would neet wth M. George Arakelian and they woul d
nake an oral agreenent as to a contract price per carton of |ettuce
harvested. The price would be paid to M. Gonez, who then paid his
workers their triorate out of the overall rate paid to M. Gonez by
Respondent. The trio rate to be paid to the enpl oyees was factored i nto
the total price agreed to between Respondent and M. Gonez. There were
no witten agreenents. M. Gonez pai d his enpl oyees on a cash basis at
the end of each day. (h one occasion, in the spring, 1978 season, M.

Gnez and

= The rate was increased to 79<s for spring, 1980, and then decreased
to 75¢ for the fall, 1980 season.
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M. Arakelian reached an agreenent on a wage increase approxi natel y one week

after the harvest season began.—Z

M. Gnez testified that at these pre-season di scussi ons he woul d
bring M. Arakelian check-stubs fromtwo other lettuce growers in the area,
showng what their current wage rates were. M. Arakelian woul d then check
wth the other conpanies. Followng this, M. Aakelian and M. Gonez woul d
agree on the contract price. M. Gnez testified that M. Aakelian al ways
agreed to M. Gonez’ requested contract price.

M. Loui se Swot, Respondent's office nanager, testified that at M.
George Arakelian' s request she woul d call other |ettuce growers each season
to confirmwhat their current |ettuce wage rates were. She testified that
she was soneti nes asked to call specific conpani es, and sonetines she woul d
use her own judgenent as to which conpanies tocall. In the spring, 1978
season she called three growers (Respondent's Exhibit (R) No. 5), and in
the fall, 1978 season she cal | ed one grower (RX 4)

There are approxi natel y twel ve lettuce growers in the i medi at e
area around Bythe, Qaifornia, where Respondent’'s premses are | ocat ed.

In February, 1979 M. Gnez' associ ation wth Respondent was
ended, and M. WIlie Mral es becane the | abor contractor used by
Respondent. For about a week at the end of the fall, 1978 harvest
season (in February, 1979) M. Mrales and M. Gonez worked toget her;
followng that M. Mral es becane the

2/Mr. Gones' testinony on this point was vague (“"see Tr. |, 38-39), but |
find that the wage increase for the spring, 1973 season was agreed to
approxi natel y a week after the season began,
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sol e contractor used by Respondent.

Beginning wth the spring, 1979 harvest season, M. Mral es
negotiated the contract price wth M. Daniel Arakelian. M. Arakelian
continued his father's nethod of neeting wth the contractor prior to the
season to negotiate an oral agreenent for a contract price. He also
directed M. Swoot to call sone other growers in the area, as she had
previously, to confirmtheir wage rates. After this M. Arakelian woul d
nake an oral agreenent wth M. Mrales. M. Aakelian testified that he
tried to agree to a price sufficient to keep himconpetitive in the area
There were no witten agreenents. The stipulation in this case (Joint
Exnibit Nbo. 1) shows that aninitial rate was agreed to between M.
Arakelian and M. Mrales on Mrch 5 1979 for the spring, 1979 season,
involving a. decrease inthe triorate fromfall, 1978, and that later in
the spring, 1979 season (April 2, 1979) a second, increased rate was agreed
to. The rate was increased again for the fall, 1979 season.

As noted, it is stipulated that none of the wage rates instituted
by Respondent after February, 1978 were bargai ned about wth the Uhion,

and no notice of themwas given to the Lhion.

C The Fuel Al owance

The enpl oyees supplied to Respondent by |abor contractor Leandro

Gnez lived in several different border cities and



towns in the area around Respondent's premses. Respondent woul d notify
M. Gonez how nany workers were needed, and M. Gonez would tell the
workers. They would drive in cars to the border crossing, where M.
Gnez woul d neet themand tell themthe [ocation of the fields to be

har vest ed.

M. Gonez paid the driver of each car a sumof noney, fromfive to
ten doll ars a day depending on the size of the car, for transportation
fuel expenses. M. Gnez paid his workers their harvest rate on a cash
basis at the end of each day; the transportation fuel allowance was al so
paidin cash at the end of the day, and was in addition to the harvest
triorate. Inlate February, 1979 M. Mral es took over as |abor
contractor. The testinony was not clear as to how nany of the enpl oyees
who had previously worked at Respondent' s busi ness were used by M.
Mrales. M. Mrales testified that he did not di scharge any previ ous
enpl oyees, and that he used the workers who showed up at his office in H
Gentro on a first-cone basis. M. Mrales testified that he did not know
if any of these workers had been supplied to Respondent previously by M.
Gnez. The workers used by M. Mrales, as was the case wth those
supplied by M. Gonez, drove to Respondent’'s premises fromvarious border
towns and cities.

M. Mrales paid his workers by check. Wen he took over as | abor
contractor he di scontinued giving any transportaion al |l onances. No such

al | onances have been given since that tine.



M. Hlar Lizarraga testified that he worked as a waterer at
Respondent’' s premses for M. Gnez, and then conti nued on when M.

Moral es took over. He testified that he drove to work and recei ved a
fuel allowance under M. Gonez, and that he no | onger recei ved an
allonance after M. Mral es took over in Mrch, 1979.

M. Gnez had discussions wth M. George Arakelian in which M.
Gnez asked M. Arakelian to rent a labor canp for the | ettuce workers.
M. Gonez testified that in one season M. Arakelian did rent a | abor
canp. However, the lettuce workers did not want to stay at the canp,
preferring to coomute fromtheir hones. They continued to drive to work,
the drivers receiving the transportation al | onance.

In 1979 M. Mral es asked M. Daniel Arakelian to rent a | abor canp
for the lettuce workers. M. Aakelian did rent a canp, payi ng $5, 100
for rent in 1979. However, M. Mrales testified that the workers did
not want to stay at the canp. They continued, to drive to work, and M.
Moral es continued his practice of not paying any transportation fuel
al | onance.

As noted, it is stipulated that the Lhion was not given any notice
of the discontinuance of the transportation fuel allowance, and no

negoti ations were held wth the Lhion concerning the natter.

[11. DO scussion of the |ssues and Gncl usi ons

A The Wge | ncreases

The principles of |awgoverning the area of unilateral
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increases in wages are well established: "(An) enpl oyer nay not
unilaterally alter the wages ... of its enpl oyees, but nust, instead,
notify and bargain wth the certified coll ective bargai ning representative

prior toinstituting the change.” Mntebello Rose ., Inc., 5 ALRB Nb.

64, p. 11. The Board has held in a line of cases that unilateral wage
Increases are "per se refusals to bargain” inviolation of Section 1153(€)
of the Act. Kaplan's Fuit and Produce Gnpany, 6 ALRB 36, p. 16, Henet
Wiol esal e Gonpany, 4 ARB No. 75; QP. Mirphy and Sons. 5 ALRB No. 63;
Mont ebel | 0 Rose ., supra; Sgnal Produce ., 6 ALRB No. 47.

It is stipuated inthis case both that the Lhion was the certified

bargai ni ng representative of Respondent’'s enpl oyees as of February, 1978,
and that several wage increases were instituted by Respondent after that
tine wthout giving notice to or bargaining wth the Lhion. Thus,
Respondent' s actions are a violation of the duty to bargai n under Section
1153(e) unless they fall wthin sone exception to the general requirenent.
The only exception wthin whi ch Respondent seeks to fit this case is
the suggestion in the leading case of NRBv Katz, 369 US 736, 50- LRR-M
2177, 2181-82 (1962), that unilateral wage increases are permssible if
they are "in line wth the conpany' s | ong-standi ng practice,” and thus are

a nere continuation of the status quo."

-10-



However, the Board' s opinion in Kaplan's Fuit and Produce

onpany, 6 ALRB 36, shows that Respondent's actions here do not fit
wthin this exception. In Kaplan the Board held that the enpl oyer's
uni | ateral wage increase-viol ated the Act:

"In My 1977 and June 1978, Respondent granted
hourly wage 1 ncreases to its grape workers wt hout
giving the UFV advance notice or an opportunity to
negotiate prior to inplenentation. As such
unilateral wage increases are per se refusals to
bargain, we affirmthe ALOs concl usi on t hat
Respondent vi ol ated Sections 1153(e) and (a) of the
Act thereby.

Respondent had a pattern of granting such wage
I ncreases after a request by the workers, every year
during the pruning season. After a conference anong
Respondent’ s nanagers and a qui ck survey of the
prevailing area wage rate, Respondent had rai sed wages in
this nanner every year since 1973. In 1977 and 1978, the
pattern was repeated, despite the ongoi ng negoti ati ons
bet ween Respondent and the UFW I n both years the
Respondent notified the UPWof the wage increase by
letter, but only after the increase was in effect.

Lhilateral action of this sort, in and of itself,
violated the duty to bargain since the possibility of
neani ngf ul union i nput is forecl osed.

Respondent' s exceptions contend that the increases are
| egal because they followa "well established conpany policy
of granting certain increases at specific tines." The
increases, it is argued, represent the nai ntenance of a
"dynamic status quo,” not a change in conditions. Wile this
IS an exception to the general rule, the Katz case
speci fical |y distingui shes between aut onati ¢ i ncreases whi ch
are fixed in anount and timng by conpany policy and
I ncreases whi ch are discretionary. The iIncreases here
occurred only after an enpl oyee request, subject to refusal
by Respondent, and in an anount fixed by Respondent's sense
of the prevailing rate. W& therefore conclude that the
I ncreases were discretionary and subject to collective
bargaining.” 6 ALRB No. 36, pp. 15-17 (citations omtted).

| find the reasoning of the Kapl an case appropriate here
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as well. The main difference is that in Kaplan the wage
rates vere instituted after request by the enpl oyees.? However,
thisis not acontrolling factor, for the basis of the Kapl an

hol ding is that discretionary increases, as opposed to autonatic

ones, nust be bargained about. | find and concl ude on the facts of
this case that the wage i ncreases here clearly were discretionary.
FHrst, as in Kaplan, the increases were whol ly wthin the control

of Respondent, "subject to Respondent's refusal,” Kaplan, supra, p. 17.

Second, here as in Kapl an the wage increases were "determned by
Respondent' s sense of the prevailing area wage rates.” |bid. M.
Arakelian testified that Respondent checked wth a fewof the | ocal
growers and then tried to agree on a price that was conpetitive wth
their rates. Third, al though Respondent argues that the increase was
| egal because it was granted every season, the sane was true in the
Kapl an case. The point is not the regularity of the increase, but
whether it is discretionary wth the enpl oyer, even where the enpl oyer
has general |y exercised its discretion in a regul ar way.

In addition to the above factors, the testinony and stipul ations
inthis case reveal that the wage increases were not in fact invariably
granted in a regul ar, autonatic way. A though Respondent’s argunent is
based on the premse that there was a fixed pattern of neeting wth the

contract or

3/tn Kapl an the parties were engaged in bargaining. It is stipulated
inthis case that the Lhion requested Respondent to conmence
bargai ning, and that Respondent has refused to bargain.
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prior to each season and setting a newwage rate based on the rates at

nei ghboring growers, the evidence shows that this was not al ways the case.
M. Gonez' testinony shows that in the spring 1978 harvest season, the wage
I ncrease apparently was not settled until after the first week of the
season. Further, the stipulation (Joint Exhibit;1) shows that in the first
season in which M. Mral es was the contractor, spring 1979, there were two
wage rates instituted, the first being a decrease in the trio rate over the
previous season. Thus it is apparent that the deci sions whether to grant a
wage increase, when to grant a wage i ncrease, how nany wage i ncreases to
grant in a season, and how nuch the wage i ncrease shoul d be, were all
wthin the discretion of Respondent. These clearly were not "autonatic

i ncreases Wiich are fixed in anount and timng," Kapian, supra, p. 17.

nh the facts of this case, therefore, | find and concl ude t hat
Respondent unilaterally instituted discretionary wage rates wthout giving
notice to or bargaining wth the enpl oyees' certified bargai ni ng
representative, and that this constituted a viol ation of Sections 1153(a)
and (e) of the Act.

B The Fuel Al onance

It is undisputed that until Mrch, 1979 the enpl oyees who drove
t hensel ves and others to work recei ved an al | onance each day of between
five and ten dollars for transportation fuel expenses. It is also
undi sputed that this practice was ended in that February 1979. It is
stipul ated that Respondent
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did not notify the Lhion about this change and did not bargain
wth the Lhion about it.

As discussed in the previous section, the lawis clear that "(An
enpl oyer nay not unilaterally alter the wages or working conditions of
its enpl oyees, but nust, instead, notify and bargain wth the certified
col l ective bargai ning representative prior to instituting the change. ™"

Mintebello Rose ., Inc., 5ARBN. 64, p. 11. Such unilateral

changes constitute a viol ation of Sections 1153(e) ...and La) of the
Act. Mntebello Rose @., Inc., supra; AddamDairy, 4 ARB No. 24; Henet
Wiol esal e Gonpany, 4 ALRB No. 75, ASHNE Farns, 6 ALRB No. 9.

The undi sputed testinony and stipul ati ons showthat the termnation
of the transportation fuel allowance was a unilateral change, and this
change was therefore a violation of the Act unless it cones wthin an
exception to the general rule requiring such changes to be bargai ned
about. Respondent asserts that there are two exceptions or defenses to
this alleged violation: (1) Respondent tinely filed a notion to di smss
the al |l egations concerning the transportation fuel allowance on the
ground that the charge relating to it was filed after the statute of
limtations had run out; and (2) Respondent asserts that the unil ateral
termnation of the fuel allowance was justified by the busi ness practice
of renting a | abor canp for the enployees. | wll deal wth each of

t hese defenses in turn.
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1. The Satute of Limtations

Section 1160. 2 of the Act specifies that:

"No conpl ai nt shall issue based upon any unfair | abor
practice occurring nore than six nonths prior to the
filing of the charge wth the board and the service
of a copy thereof upon the person agai nst whom such

charge is nade, ...
The parties are in agreenent as to the applicabl e standards for
interpreting this statutory limtation. Specifically, the Board in
Suce Church. Inc., 5 ARBN0.45 p. 7, held that "the six nonth period

does not begin to run until the aggrieved party knows, or reasonably
shoul d have known, of the illegal activity whichis the basis for the
charge.” Thus, the period does not begin to run "until the charging
party has actual or constructive notice of the unlawul conduct in
refusal to bargain cases dealing wth unlawful unilateral changes."

Mntebel lo Rose M., Inc., 5 ARBNo. 64, pp. 12-13. Further, as

Respondent agrees inits Brief, the burden is on Respondent to show t hat
the aggrieved party had such actual or constructive notice of the
unilateral change. Bruce Church, Inc., supra; Mntebell o Rose .,
Inc., supra; Ancar Dvision v NRB 59 F. 2d 1344, 100 LRRMI 3074 (8th
Gr., 1979); AJ Industries, Inc., 234 NNRB Mb. 158, 98 LRRM 1287
(1978).

It is undisputed that the transportation al | onance was
di sconti nued by the begi nning of March, 1979, and that the charge
relating toit, No. 79-(&169-EC was filed on
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Noventoer 29, 1979, sone nine nonths later. However, it is al so

undi sput ed that Respondent never notified the Lhion about the change.
Thus the question here i s whether Respondent has net its burden of
show ng that the Lhion had actual or constructive notice of the
termnation of the al |l owance nore than six nonths prior to filing the
charge. | find that Respondent has not net this burden.

The testinony shows that when M. Mral es took over as sol e | abor
contractor he ended the transportation fuel allowance. M. Mral es coul d
not state whether any of the workers he provi ded to Respondent were
hol dovers fromthe workers supplied by the previous contractor, M.

Gnez. There was no testinony that any workers inforned the union of the
change. Al that Respondent has shown is that one enpl oyee, M. Rlar

Li zarraga, received the all owance prior to Mrch, 1979 and conti nued
working after the all onance was termnated. Sgnificantly, however,

there was no
testinony fromM. Filarﬂ/ that he, or anyone el se, ever

notified the Lhion.

The key issue here is the requirenent, set out in Mntebell o Rose

.. Inc., supra at p. 13, that the “charging party has actual or

constructive notice." (Ewhasis added). The charging party in this case
Isthe Lthion. | find "hat Respondent’'s show ng that one enpl oyee had
actual know edge of the change, but did not notify the Lhion, is not
sufficient to neet Respondent's burden of proving that the Uhion had

YThe wtness preferred being addressed as M. R lar.
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actual or constructive notice. Accordingly, | conclude that the
statutory limtation in Section 1160.2 of the Act does not require
dismssal of the allegations relating to the termnati on of the

transportation fuel allowance.

2. The Busi ness Justification

Respondent inits Brief argues that the unilateral termnation of
the transportation fuel allowance in Mirch, 1979 was | egal because it
was justified by the expense incurred by Respondent in renting a | abor
canp for its enpl oyees and the | essening of the need for enpl oyees to
conmut e because of the availability of the | abor canp. Respondent
relies on a general statenent in NRBv Katz, 369 US 736, 50 LRRM
2177, 2182 (1962), that "we do not foreclose the possibility that there
mght be circunstances whi ch the Board coul d or shoul d accept as
excusing or justifying unilateral action. . . ."

Wiat ever the contours of this potential exception, | do not agree
that it would exist here. The reason is that in the context of this
case | find the justification offered by Respondent to be pretextual .
The testinony of M. Gonez shows that prior to 1979 Respondent had
rented a | abor canp, but when the enpl oyees preferred not to stay there
they continued to recei ve the transportation fuel allowance when they

coomut ed. Respondent again rented a |l abor canp in 1979, and the

enpl oyees agai n preferred to coomute. This ting,
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however, the transportation al |l onance was not paid. There was no
evidence introduced to indicate any specia necessity or hardship
present inthe latter year that was not present in the forner.
Accordingly, | find that there was no special justification for
Respondent' s unilateral termnation of the transportation fuel

al | onance.

h al the facts, | therefore find and concl ude that Respondent
unilaterally termnated the transportati on fuel allowance w thout
notifying or bargaining wth the certified bargai ning representative of
Respondent' s enpl oyees, in violation of Sections 1153(e) and (a) of tire
Act.

V. The Renedy

Havi ng found that Respondent has engaged in certain unfair | abor
practices in violation of Sections 1153(e) and (a) of the Act, | shall
reconmend that Respondent cease and desist therefromand take certain
affirnati ve action designed to effectuate the policies of the Act.

Respondent, inits Brief, argues that the nake-whol e renedy often
applied in arefusal to bargain case shoul d not be recommended here, and
that instead the limted renedy applied in Kaplan's Fuit and Produce
Gonpany, 6 ALRB M. 36, should be applied. |n Kaplan the Board found

that since the enployer's unilateral wage increases . had been instituted
according to its usual practice and had sinply kept its enpl oyees at the

prevai ling rates, there was no need to apply
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a nake-whol e renedy.

However, | find that this case does not present the sane
ci rcunst ances concerning the renedy as does Kaplan. Frst, here the
stipul at ed evi dence casts cone doubt as to whet her Respondent's workers
were in fact always given the prevailing rates. Athough M. Arakelian
testified that this was his general practice, Joint Exhibit No. 1 reveal s
that when M. Mral es began as | abor contractor in the spring, 1979 season,
the wage he paid to the enpl oyees was | ess than they had recei ved at
Respondent’' s premses the previ ous harvesting season. This was so despite
the fact that Respondent paid M. Mrales a higher rate in the spring, 1979
season than it paid M. Gnez in the fall, 1978 season. Further, Joint
Bxhibit No. 1 shows that there subsequently has been at |east one ot her
season i n which the wages paid by M. Mral es to the enpl oyees renai ned
virtually the sane as the previ ous season whil e Respondent increased the
price paid to M. Mrales. FHnally, it is undisputed that when M. Mral es
cane to Respondent’ s premses the transportation fuel allowance was
termnated. Thus, overall, Respondent's enpl oyees suffered a di mnution of

their benefits conpared to ot her gromers.g

§/This is true whether or not other growers paid a fuel allowance. If the
other growers did, and the al |l onance was renoved at Respondent’' s busi ness,
then Respondent’' s workers fell behind the others. If the other growers did
not pay an all onance, then Respondent's enpl oyees suffered a | oss of the
rel ati ve advantage they had over the other growers. 1In either case the
situation is not the sane as the Kapl an case. The only situation in which
Respondent ' s enpl oyees woul d be in the sane boat as the enpl oyees at the
other growers would be if at the sane tine all the other growers had been
payi hg a transportation allowance and then, all discontinued it. Thereis
no evi dence what soever in the case to support this conjecture.
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Accordingly, | do not find the sane circunstances present here

concerni ng the appropriate renedy as were present in the Kapl an case.
Lpon the basis of the entire record, the finding of fact and

conclusion of law and pursuant to Section 1160.3 of the Act, |

her eby issue the fol | ow ng reconmended:

OR
Pursuant to Labor (xde Section 1160.3, Respondent George Arakelian
Farns, its officers, agents, successors and assigns, shall:
1. Gease and desist from

(a) Whilaterally changi ng enpl oyees' wages
or working conditions wthout first notifying and bargai ning wth the
Lhited FarmVWrkers of Anerica, AAL-CIO;

(b) In any other nanner interfering wth, restraining,
or coercing agricultural enpl oyees in the exercise of the rights
guaranteed themby Labor Gode Section 1152.

2. Take the followng affirnative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) WYon request neet and bargai n i n good
faith wth the Uhion concerning the unilateral wage increases instituted
since February, 1978, and the termination of the transportation
al | onance in Mrch, 1979,

(b) Mke wole those enployees enployed by
Respondent since February 2, 1978 for any losses they nmay have

suffered as a result of the termnation of the trans-
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portation al |l onance in Mrch, 1979, or the unilateral institution of wage
changes si nce February, 1978 wthout bargai ning wth the Uhi on about those
changes, as such | osses have been defined in AdamDairy, dba Rancho Dos
Ros. 4 ARBNo. 24 (1978).

(c) Post copies of the attached Noti ce,

in BEnglish and Spani sh, in conspi cuous places on its property, and provide
a copy of the attached Notice to each enpl oyee hired during the 12-nont h
period followng the date of issuance of this Qder;

(d) Mail a copy of the attached Notice to,
or otherwse attenpt to contact, enpl oyees who worked fromthe period
begi nni ng Mrch, 1979 and who had been receiving the transportation
fuel allowance previous to that date;

(e) Preserve, and upon request, nake available to the
Board or its agents for examnation and copying, all records rel evant and
necessary to a determnation of the anounts due to enpl oyees under section
(b) above;

(f) Notify the Regional Drector in witing,
wthin 30 days after the issuance of this Qder, of the steps which have
been taken to conply wth it. Upon request of the Regional Drector,
Respondent shal | notify himor her periodically thereafter in witing of
further actions taken to conply wth this Oder.

BEVERLY AKH.RD
Administrative Law Gfi cer
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Appendi x A

NOIN CE TO BVPLOYEES

After a hearing at whi ch each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act, and has ordered us to post
tnis Notice. Ve wll do what the Board has ordered, and al so tell you
that :

1. Ve wll bargainwth the Lhited FarmVWrkers of Anerica, AF-
aqQ if requested, about the termnation of the transportation fuel
al | onance we used to pay to those peopl e who drove their cars to work, and
ig%t the pay changes we have instituted for our enpl oyees since February,

2. VW wll nake whol e to enpl oyees who have worked for us any
tine since February, 1978 any economc | osses they nay have suffered
as aresult of the termnation of the transportation fuel allowance,
or the institution of wage changes wthout first bargaining wth the
Far nmor ker s uni on.

3. Al our enpl oyees have the right to engage in protected
union activities, and we wll not nake changes in Kour wages or
working conditions wthout first bargai ning wth the Farnmorkers
uni on about them

S gned: GEORGE ARAKELI AN FARVE

By:

(Title)
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