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I n accordance wth the renand order of the Gourt of Appeal for the fifth
Appel late Ostrict in Mntebello Rose @. v. Agricultural Labor Relations Bd.
(1981) 119 CGAl . App. 3d 1, 38, we have reconsidered our renedial Qder in Mntebell o
Rose Gonpany (Qct. 29, 1979) 5 ARBNo. 64 inlight of the decision of the
Glifornia Suprene Qurt inJ. R Norton Gnpany, Inc. v. Agricultura Labor
Relations Bd. (1979) 26 Gal.3d 1, and hereby affirmour original Decision and
Qder.

Rursuant to the provisions of Labor (de section 1146, the Agricul tural
Labor Relations Board has del egated its authority inthis natter to a three-nenber
panel .

In Mont ebel | 0 Rose Gonpany, supra, 5 ALRB No. 64, the Board concl uded
that Respondent, Mbntebel | 0 Rose Gonpany, viol ated Labor Gode section 1153 (a),
(c), and (e) by engaging in bad faith or "surface" bargaining wth the Lhited Farm
Vérkers of Anerica, AH.-AQO (AW and by firing and [ ayi ng off enpl oyees for

engaging in union activity. To renedy these viol ations, we ordered



Respondent, inter alia, to nake its enpl oyees whol e for any economc | osses
they nay have suffered as a result of the violations.

Qur findings and concl usi ons regardi ng Respondent' s bad faith
bar gai ning and unl awful di scharges were affirned by the Gourt of Appeal in
Mont ebel | 0 Rose ., supra, 119 GAl . App. 3d 1. However, the nake-whol e portion

of our renedial order was renanded to the Board for reconsideration in |ight
of the Glifornia Suprene Gurt's decisioninJ. R Norton ., supra, 26
Gl. 3d 1L

Ater considering the statutory principles at issueinJ. R
Norton and Respondent' s conduct in the instant case, we conclude that J. R
Norton only applies where an enpl oyer refuses to bargainin order to test the
validity of acertification.

The Qourt inJ. R Norton struck down the Board' s rule that the
nake-whol e renedy was automatically applicable in al |l cases where the
enpl oyer's refusal to bargain was a neans to obtain judicia reviewof the
Board' s action in certifying the uni on.y See Perry Farns, Inc., (Aor. 26,

1978) 4 ARB No. 25. Such a bl anket inposition of nake-whole relief, the

Qourt reasoned, woul d di scourage an enpl oyer fromseeki ng judicial revi ew of
aneritorious claimthat an election did not represent the free choice of the

enpl oyees as to their bargai ning representative.

¥ M order inacertification proceeding is not directly reviewable in the
courts, since it is not a"final" order wthin the neaning of Labor Gbde
section 1160.8. It is only by refusing to bargain wth the certified union
that an enpl oKer nay obtain judicial reviewof the Board s certification and
its finding that the refusal was an unfair labor practice. N shikawa Farns,
Inc. v. ony (1977) 66 Gal . App. 3d 781, 787. Such enpl oyer conduct is known
as a "technical refusal to bargain.”

8 ARBN. 3



In our Perry Farns decision, we concl uded that the nake-whol e
renedy was appropriate whenever the enpl oyer refused to bargai n, because the
enpl oyees suffered the sane economc harmregard ess of the circunstances of
the refusal and because "only the enpl oyer woul d be the ultinate beneficiary
of its refusal to bargain regard ess of the eventual result of its appea ."
Perry Farns, Inc., supra, 4 ARBNo. 25 at 11. W& further stated that

al though an enpl oyer has the right to test its legal obligation by judicial
reviewof its election objections, this test should not be financed by the
enpl oyees.

Inreviewng the Board' s analysis of its power to avard the nake-
vhol e renedy, the Qourt inJ. R Norton rejected the conclusion that only the
enpl oyer benefits fromjudicia reviewof election objections and observed
that:

Witen the integrity of a representation electionis being
attacked, two conpeting considerations arise that are both
fundanental to the pronotion of AARApolicy. The first is the
need to discourage frivol ous el ection chal | enges pursued by

enpl oyers as a dilatory tactic designed to stifle self-

organi zation by enpl oyees. The second is the inportant interest
infostering judicial reviewas a check on arbitrary _
admnistrative action in cases in which the enpl oyer has raised a
neritorious obj ection to an el ection and the obj ection has been
rejected by the Board. 22 Gil.3d at 30.

The QGourt further observed that:

The need to avoid placing undue restraints on judicial reviewin the
context of proceed ngs concerning representation el ections nust be
recogni zed as especi al |y conpel | 1 ng when one consi ders that the NLRA
and ALRA purpose is not excl usively to pronote col | ective bar-
gaining, but to pronote such bargal ning t he euﬁl oyees' freely
chosen representatives. The inposition of nake-whol e relief
undermnes this purpose to the extent that it di scourages enpl oyers
fromexercising their right tojudicial reviewin cases in wnich the
I\#_FB or ALRB has rejected their neritorious chal l enges to integrity
0
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election 26 Gil.3d at 34

Ater considering the tension between the statutory goals of free

choi ce and effective collective bargaining, the Gurt concl uded that:
... autonatic inposition of nake-whole relief cannot be sustai ned
on the ground that it pronotes ALRA policy by fostering
col lective bargaining. Acentral feature of the collective
bar gai ni ng process is the exercise of the enpl oyees' free choice
inselecting their bargaining representative. The ALRB s bl anket
rue for the application of the nake-whol e renedy does not
provide a sufficient guarantee that the integrity of
representation el ections wll be preserved. 22 Gil.3d at 35.

The central holding of the J. R Norton decision, inour view is
that this Board nay not autonatically assign to the enpl oyer the risk of
substantial nake-whol e liability, where the enpl oyer's refusal to bargain
serves the statutory purpose of preserving the free choice of its enpl oyees.
This holding clearly applies to a technical refusal to bargain were the
enpl oyer is reasonably and in good faith seeking revi ew of el ection objec-
tions.gl Vé concl ude, however, that it does not apply to the instant case,
i n whi ch enpl oyee free choice is not an issue.

Respondent here argued, in effect, that its once-acknow edged duty
to bargain no | onger existed because the union was no | onger "certified"
wthin the neaning of Labor (de section 1153(e) and (f) and 1152.2(b), the

"certification year" having

Z|n AamFarns (July 18, 1980) 6 ALRB Nb. 40, we decl i ned to apply the J.
R Norton standards where the enpl oyer's refusal to bargain was not an
attenpt to get judicia reviewof election objections.

8 ARBNo. 3



el apsed.g’/ This technical statutory argunent was rai sed by the
Respondent / Enpl oyer in its own behal f and does not invol ve the conduct of an

el ection or any "question of representation. 4

Absent a question of enpl oyee free choi ce rai sed by Respondent’ s
appeal , only Respondent stands to gain fromthe delay in the bargai ni ng
process. Respondent's total course of conduct in collective bargai ning
negotiations indicates an intent to frustrate and del ay the process of reachi ng
an agreenent. In the nine-nonth period prior to Respondent' s assertion of its
technical argunent as to the certification year, Respondent del ayed in
responding to the PNV s request to negotiate, failed to provide a negoti ator,
declared a fal se and prenat ure i npasse, took arbitrary and unyi el di ng
bar gai ni ng positions, nade unilateral wage i ncreases which were higher thanits
best offer at the negotiating table, attenpted to bargain directly wth the
enpl oyees, fired two UPWactivists, and laid off four nenbers of the ULFW

bargai ning coomittee. After asserting its technical argunent,

¥ This Board rej ected Respondent' s argunent in Kaplan's Fruit and Produce
@., Inc. (April 1, 1977) 3 ARBNo. 28. The Board' s interpretation of the
ALRA as to this issue was affirned in Mntebel | o Rose ., supra, 119
Gl . App.3d 1, 23-30.

4 The enpl oyer' s continuing duty to bargain wth the certified
union is related to the continuing desire of the enpl oyees to be represent ed.
However, the enpl oyees nay exercise their free choice after the certification
year through a decertification or rival union petition for an election. The
enpl oyer nay not assune, as Respondent did here, that a n@ority of the
enpl oyees no | onger support the union since no el ection indicating such | oss of
support has ever been held and its results certified. n the contrary,
Respondent' s refusal to bargai n si nﬁly because the certification year el apsed
denies the continuing validity of the enpl oyees' nost recent expression of free
choi ce and attenpts to nullify that choice.
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Respondent of fered to resune bargaining i f the UPAwoul d guarantee no strikes
during the buddi ng season, and later offered to bargain only if the Lhion
dropped all pending unfair |abor practice allegations. Al of the above
conduct led this Board to the concl usion that Respondent did not bargain in
good faith, but rather engaged in "surface" bargaining’ wth no intent to reach
agreenent. Mntebello Rose ., supra, 119 Gil . App.3d. 1. Ve are not

per suaded that Respondent’s bad fai th approach to bargai ni ng suddenl y changed
when it decided to pursue its certification year theory. See Masaji Bo (Aor.
25, 1980) 6 ARB Nb. 20 at 9-10.

S nce Respondent’ s technical refusal to bargai n does not serve the
pur pose of protecting enpl oyee free choi ce, and si nce Respondent herei n
engaged in an overall course of bad faith bargai ning, we concl ude that our
original renedia order, including nake-whole relief, nust be and hereby is
reaf firned and rei nstat ed.
Dated: January 22, 1982

HEFRBERT A PERY, Acting Chai rnan

JON P. MCARTHY, Menfer

JEROME R VALO E Menfer
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CAE SUIMMRY

Mnt ebel | o Rose Gonpany (LAY 8 ARBNo. 3
(5 ARB NO 64)
Gse No. 76-(B28-F

BOWD CEOS (N

In Montebel lo Rose . v. AARB (1981) 119 Gal . App,3d 1, the Gilifornia Suprene
Qurt renanded Mntebel | o Rose . (&ct. 29, 1979) 5 ARB Nb. 64 to the Board
toreconsider its renedial order inlight of J. R Norton v. ALRB (1979) 26
Gl.3d 1 J. R Norton heldthat this Board nay not autonatical ly apply the
nake-whol e renedy in every case where the enpl oyer refused to bargai n si nce
such an autonatic renmedy woul d di scourage genui ne appeal s whi ch coul d prot ect
enpl oyee free choi ce.

Inthis case, the Board reviewed the enpl oyer's argunent that its duty to
bargain termnated wth the expiration of the certification year and found no
I ssue of enpl oyee free choice. S nce no issue of free choice was present ed
and since the enpl oyer's overal | course of conduct indicated bad faith

bargai ning, the Board concluded that J. R Norton did not apply and that the
nake-whol e renedy was still warrant ed.

* * *

This Gase Surmary is furnished for information only and is not an official
statenent of the case, or of the ARB

* * *



NOIN CGE TO BVALOYEES

Ater charges were nade agai nst us by the Lhited FarmVWrkers of
Awrica, AH-AQ and a hearing was hel d where each side had a chance to
present evidence, the Agricultural Labor Relations Board has found that we
Interfered wth the rights of our workers by firing Javier Avarado. The Board
Bgls ordered us to distribute and post this Notice, and do the things |isted
ow

_ Ve will do what the Board has ordered, and al so tell you that the
Agrlhcultural Labor Relations Act is alawthat gives all farmworkers these
rights:

1. To organi ze t hensel ves;
2. Toform join, or help unions;

3. To bargain as a group and to choose a union or anyone
they want to speak for them

4, To act together wth other workers to try to get a
contract or to help or protect one another; and

5. To decide not to do any of these things.
Because you have these rights, we promse you that:

VEE WLL NOI do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

In particul ar:

~ VEWLL NO fire any worker because that person has done any of
the things |isted above;

VEE WLL offer Javier Alvarado his ol d job back, and we wll pay
himany noney he | ost because we fired him plus interest.

If you have any questions about this notice or your rights as farm
workers, you nay contact any office of the Agricultural Labor Relations
Board. Qe is located at 627 Min Sreet, Delano, Giifornia 93215,

t el ephone (805) 725-5770.

Cat ed: NASH CE GAMP GOMPANY

By:

(Represent ati ve) (Title)

THSISANOHAA NONTCGE F THE AR ALTURAL LABAR RELATI ONS BOARD OF THE
STATE OF CALIFARN A AD IS NOF TOBE ReVDHED O SH GLRED (R CH-ACED N ANY
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