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CEQ S ON AND CERTI H CATI ON GF REPRESENTATI VE

Followng a Petition for Certification filed by the Uhited
FarmWrkers of Anerica, AFL-AQ O (UFW on July 23, 1980, a
representation el ection was hel d anong the Enpl oyer's agricul tural
enpl oyees on July 26, 1980. The official Tally of Ballots showed the

follow ng results:

Ww. . .. ... ... ... .... 128
Nothion. . . ... ......... 5
Chal lenged Ballots . . . . . . . .. . 72

Total . . . . ... ... ... 205

The Enployer tinely filed post-el ection objections, three
of which were set for hearing. Inits objections, the Enpl oyer
alleged: that the conduct of strikers intimdated and threatened the
voters and affected the outcone of the el ection; that URWsupporters
canpai gned at and near the polling place, affecting the outcone of the
el ection; and that a UFWobserver repeatedly spoke wth prospective

voters despite cautions by Board agents conducting the el ection.



A hearing was hel d before I nvestigative Heari ng Examner (I HE)
David C Nevins on Decenber 1 and 2, 1980. In a Decision issued on
January 29, 1981, the IHE found that the Enpl oyer had not shown that the
al | eged conduct of the strikers, UPWsupporters, and a URWobserver
tended to affect the outcone of the election, and recomnmended that the
Enpl oyer' s obj ecti ons be di sm ssed.

The Enployer tinely filed exceptions to the IHE s
Decision and a brief in support of its exceptions. The WW
tinely filed a response to the Enpl oyer's excepti ons.

Pursuant to Labor CGode section 1146, the Board has
delegated its authority in this case to a three-nenber panel .

The Board has considered the record and the attached
Decision in light of the exceptions and briefs, and has decided to
affirmthe IHE s rulings, findings, and concl usions, as nodified
herein, and to adopt his recomendati ons.

In his Decision (I1HED) the | HE concl uded that the
al l eged strike conduct whi ch preceded the el ection was insufficient to
warrant setting aside the election. Wile we agree with his anal ysis
and his conclusion, for the reason set forth bel owwe do not rely on the
IHE s finding that the strikers' conduct was not attributable to the
W

In Joseph Qubser Go. (Gct. 9, 1981) 7 ALRB No. 33, p. 2, we

st at ed:

Respondent excepts to the IHE s finding that the peopl e
involved in the field rushing incident were not agents of
the UFW To the extent that this exception suggests that a
different result woul d be reached if the field rushers were
UFWagents it is wthout nerit.

Thus, in circunstances such as those present here, the

8 ALRB Nb. 28 2.



i ssue of whether the Uhion was responsible for the strikers' pre-

el ection violence is not dispositive of the case. See NNRBv. Carroll
QGontracting & Ready Mx (5th dr. 1981) 363 F.2d 111

[106 LRRVI 2491]; Poinsett Lunber & Mg. Go. (1956) 116 NLRB 1732

[39 LRRVI 1083] .

Respondent contends that we nust set aside the results of
this el ection because of the Uhion observer's admtted conversations
W th prospective voters, citing Perez Packing, Inc. (Jan. 20, 1976) 2
ALRB No. 13, and MIchem Inc. (1963) 170 NLRB 362 [67 LRRM 1395]. W

di sagr ee.

In Perez, we set aside an el ection in consideration of the
totality of objectionable conduct in that case. Ve agree wth the | HE
that the conduct in the present case is clearly distinguishable from
the conduct alleged in Perez. In that case we found that the el ection
was conducted in a carnival -1i ke atnosphere. Here, the | HE found t hat
the el ection was "snoothly conducted ... peaceably and w t hout
Interruption. "

Wiile we agree wth the |HE that the UFWobserver's
continuing conversations wth voters was an infraction of el ection
procedures, we find that those conversations did not tend to affect the
results of the election. The uncontroverted testinony of the Uhion
observer indicates that he sinply responded to the voters' questions as
to what to do next, or where to go. The record fails to raise the
slightest suggestion that the observer was engaged i n el ectioneering or
canpai gni ng on behal f of the Lhion. These brief conversati ons can be

characterized only as innocuous statenents.

8 ALRB Nb. 28 3.



Even under the principle espoused in MIlchem Inc., supra,

170 NLRB 362 that, general ly, conversations between the parties and
voters at the polling place wll invalidate the results of the
el ection, we woul d reach the sane conclusion in this case.y (e

recogni zed exception to the MIchemrule is that innocuous conversation

between the parties and voters at the polling place will not invalidate
the results of the election. NRBv. Cesterlen Services for Youth,
Inc. (6th dr. 1981) 649 F.2d 399 [ 107 LRRM 3221]; Princeton Refining
(1979) 244 NLRB 1 [101 LRRV 1603]. As we have found that the

observer's statenents to the voters were i nnocuous, this exception to

the Mlchemrule is applicable.

V¢ hereby di smss the Enpl oyer's objections and uphol d the
el ection and shall certify the UFWas the bargai ning representati ve.
CERTI FI CATI ON (F REPRESENTATI VE

It is hereby certified that a maority of the valid votes
has been cast for the Uhited FarmVWrkers of Amwerica, AFL-AQ and
that, pursuant to Labor Code section 1156, the said | abor organi zation
Is the exclusive representative of all agricultural enpl oyees of Vessey
Foods, Inc., inthe Sate of Galifornia, for the purpose of collective
bar gai ni ng, as defined
FITTTTEEEIrnn
LHETTEEEErrrg

yV\é rejected the strict application of that principle in Superior
Farmng Go. (Apr. 27, 1977) 3 ALRB Nb. 35, holding that the
agricultural context mlitated agai nst that degree of el ection conduct
regul ati on.

8 ALRB Nb. 28 4,



by Labor Gode section 1155.2(a), concerning enpl oyees' wages,
working hours, and other terns and conditions of enpl oynent.

Dated: April 6, 1982

HERBERT A PERRY, Acting Chai rnman

ALFRED H SONG  Menber

JEROME R WALD E Menber

8 ALRB Nb. 28 5.



CASE SUMVARY

Vessey Foods, Inc. 8 ALRB Nb. 28
Case No. 80-RG 3-SAL

| HE DEQ S ON

Follow ng a representation el ection in which the UFWreceived a majority
of the votes, the Enployer tinely filed post-el ection objections,
alleging: that strikers intimdated and threatened the workers, that

Lhi on supporters canpai gned at and near the polling place, that a Lhion
observer had repeat ed conversations wth prospective voters, and that
such acts, considered separately or together, tended to affect the
results of the election. The Investigative Hearing Examner (IHE)
recormended di smssal of the Enpl oyer’s objections. The | HE found that
the strikers' conduct did not tend to affect the outcone of the

el ection, and that there was insufficient evidence to establish that the
conduct of the strikers was attributable to the Lhion. The IHE al so
found that the polling-site conduct of union supporters did not tend to
affect the results of the el ection.

BOARD DEQ S ON

The Board affirned the IHE s findings and concl usions and certified the
UFWas t he excl usi ve bargai ni ng aﬂent of the ULhion enpl oyees. The Board
rejected the IHE s reliance upon his finding that there was insufficient
evidence to establish that the UFWwas responsi ble for the strikers'
pre-el ection viol ence, holding that under the circunstances of this case
no such responsi bility need be shown. The Board characteri zed the Uhi on
observer's conversations wth prospective voters as i nnocuous, which,
even under the MIchemrule, would be an insufficient basis for setting
aside the el ection.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *
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STATE CF CALI FCRN A
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VESSEY FOS, | NG ;
Enpl oyer ;
and ; Case Nb. 80-RG 3-SAL
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APPEARANCES:

For the Enpl oyer:

Fonald H Barsam an

Oressi er, Quesenbery, Laws & Barsam an
P. Q Box 2130
Newport Beach, California 92663

For the Hection Petitioners

Aicia Sanchez

Lhited FarmVWrkers Legal Depart nent
P. Q Box 30

Keene, CGalifornia 93531

CEQOS ON

STATEMENT GF THE CASE

David C Nevins, Investigative Hearing Examner: This
proceedi ng i nvol ves a di spute between Vessey Foods, Inc. (here-
after the "Enpl oyer"), and the Lhited FarmVrkers Uhion,
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AFL-A O (hereafter the "UFW). A hearing was hel d on

Decenber 1 and 2, 1980, where both parties were afforded a full
opportunity to present evidence. Both parties submtted post-

hearing briefs. The proceedi ng i nvol ves several objections

rai sed by the Enpl oyer over a certification election held on

July 26, 1980.7Y

. Background And The (bjecti ons.

Pursuant to the UFWs petition for certification,
filed on July 23, an election was conducted on July 26, and the

followng results were tallied:

UFW 128
No Uhi on: 4
(hal | enged Bal | ot s: 72

Inatinely manner, the Enpl oyer filed its objections to the

election. Pursuant to that filing, as well as a successful

appeal taken by the Enpl oyer, the Board's Executive Secretary,

in notices dated August 27 and Gctober 7 and 8, set down for
hearing the fol | ow ng obj ecti ons:

1. That UWFWstrikers interfered wth the
el ection by rushing fields at Robert

Li ndel eaf Farns and by engagi ng in surveil -
| ance of, assaulting, and threatening the

Enpl oyer' s enpl oyees.

2. \Wether an observer spoke to voters
during the el ection.

3.  Wiether peopl e displ ayed UFWT| ags
during the voting.

/1
/1

1/ Uhl ess ot herw se specified, all dates herein refer
to 1980.

-2
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1. Factual Background.
A The Srike Activity

h July 21, the Enpl oyer had a crew of sone 150
workers harvesting garlic in a field owied by Robert Lindel eaf,
outside of Alroy, Galifornia. The crewwas directed by Peter
Bourdet, a labor contractor, who was not present on July 21, and
the crews forenman, Joe Arellano, who was present.

Sonewhere around 11: 00 a.m a group of workers
began gat hering outside the Lindel eaf property, on GIl|nman Road.
They nade known to those present that they were fromA and D
Chri stopher Conpany, They began yel ling to the Enpl oyer's
workers that they were on strike, long live the strike, and
yelled for themto cone out of the field so they coul d get better
According to Forenman Arel lano, the Christopher strikers
also yelled that if the crewdid not |leave the field their tires
woul d be punched. (Two of the Enpl oyer's workers who testified,
Juvenal Qnelas and Marta Bravo, recall ed no such threats.)

Sone of the Christopher strikers then entered the
Li ndel eaf property and began tal king to the worki ng enpl oyees.
The "strikers" requested support for the strike and asked the
Enpl oyer' s workers to leave the field. The Enpl oyer's workers,
for the nost part, left the field and stopped working for the
day, although before leaving the field they finished filling

their garlic "baskets" and punched out. M. Qnelas recalls

taking about 30 mnutes to finish filling his famly's baskets

before leaving, and Ms. Bravo recal | s taking about 10 m nut es.

It is disputed as to whether any "viol ent" conduct

occurred on July 21. Forenan Arellano recalls that two of his
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wor kers, both wonen, were struck by objects thrown by the
strikers, one being struck by a green tonato and the ot her bei ng
struck by a head of garlic. M. Qnelas and Ms. Bravo observed
not hing thrown at the workers and recal | that communi cation be-
tween the strikers and workers was peaceful and cordial. No
dispute exists over the fact that at no tine on July 21 was
there evidence of the UPWs presence in connection wth the

strike.
O July 22, a simlar event occurred. After the

Enpl oyer' s crew had been working for about one hour, the
Chri stopher strikers again appeared on G|l nan Road. Approxi -
nately 60 of thementered the Lindel eaf property and headed to-
ward the Enpl oyer's crew After quickly notifying the |ocal
sheriff's departnent of the situation, M. Bourdet went to neet
the strikers as they entered the field. He attenpted to stop
them telling themthey were trespassing and shoul d | eave, but
the strikers neverthel ess continued to proceed toward the har-
vesters. At sone point the strikers were yelling toward the
workers that they should stop work and support the strike. M.
Bourdet recalls that the strikers threwclods of dirt, green
tomat oes, and heads of garlic, and that a dirt clod | anded cl ose
by a worker and his two children. Bourdet recalls that the
worker becane irate, after which the throw ng stopped. Neither
M. Qnelas nor Ms. Bravo recal |l s any obj ects being thrown.

As sone of the strikers were progressing toward
t he wor ki ng enpl oyees, a deputy sheriff arrived and drove into
the field. That deputy, Jack Chew after surveying the situa-

tion, approached the strikers and told themthey were

-4 -
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trespassi ng and woul d have to | eave the field. According to

him the strikers began | eaving the field about 30 seconds after

he confronted them Deputy Chew saw no throw ng or other vio-
| ent conduct. The Enployer's workers again |eft the field,
after individually filling their garlic baskets and punchi ng out.
No arrests were nade that day, nor were any citations issued.
As the strikers returned to Gl nman Road they pul |l ed up sone no
trespassing signs and wote in their demands for nore noney for
the garlic harvest, hol ding and waving the signs. Again no evi-
dence of the UPWs presence (e.g., UPWflags) was seen that
nor ni ng.

July 21 and 22 were apparently the begi nning of a
strike for garlic harvesters. For sone three weeks or so strike
activity and picketing occurred inthe Glroy area, From

approxi mately July 23 on, UFWflags were in evi dence anong the

strikers, and the Lindel eaf property becanme one of the congregat -
ing spots for strikers, who then proceeded to other fields as
well. No further work was perforned at the Lindel eaf property
after July 22.

B. The July 26 Hection

The el ection, located at Hollister's Arport Park,
began about 12:30 p.m, about 30 mnutes later than originally
schedul ed. After the voting began, Janet Maroney, the Em
pl over' s observer, heard yelling comng fromthe hi ghway area,
sone 50 yards away fromthe registration table. She turned
around and observed that peopl e were standing on the far edge of

the hi ghway, anong sone parked cars, and recalls they were yell -

ing and wavi ng UFWflags. Sone of the flag" were draped from



© 00 N oo o~ wWw N P

N N NN N NN NN P P P P P P P PP
o N o O~ W N P O © 0 N O O NN W N P O

the parked cars and others were bei ng hel d and waved by t hose
standing next to the highway.Z She also noticed one nman standing in
the mdd e of the highway, where cars naking a left turn

into the airport parking |l ot would sl ow down and stop; he was

yelling and standing in front of the turning cars.
According to Ms. Maroney, the flag waving and yel | -

Ing fromacross the highway continued for over an hour. She re-
calls that one of the Board agents expressed concern about it
and went to speak wth the denonstrators, but the yelling and
fl ag wavi ng nonet hel ess continued. n the other hand, one of
the voters, Gaciela Garcia, who was in the voting area between
2:00 and 5:00 p.m observed no such yel ling and flag wavi ng, ¥

Ms. Maroney al so recalls during the four hours or

so of voting that the UFWobserver, al so seated at the registra-

tion table, continually talked to voters checking in for their

_ 2/Prior to when the voting began, M. Maroney al so
noti ced sone 20 or so UFWflags being di spl ayed by persons in
the voting area, close by the parking lot. She nentioned those
flags to one of the Board agents and, after evidencing sone re-
luctance to interfere wth their display, the Board agent tol d
the flag carriers they woul d have to put the flags anay. The
flags were then rolled up and later they were put away in cars.

_ It should be noted that one of the Enpl oyer's origi-
nal election objections related to the display of UFWflags in
the voting area. This objection was di smssed by the Executive
Secretary in his order dated August 27. The Enpl oyer of fered
evi dence concerning the flags present in the voting area only by
way of background evidence for what was |ater observed by M.
Maroney during the voting.

3/Ms. Garcia drove to the voting area in a car caravan
of sone 30 cars. The caravan gathered at one of the strike | oca-
tions and drove to the voting area wth flags waving fromthe car

w ndows. She recalls being told to put away the flag when she arrived in

the parking lot, and renenpbers that the flag s she and
the others had were put away in the cars. She recalls no flags being in
evi dence across the highway or that any yelling ena-
nated fromthat area.

-6 -
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ballots. This tal king by the UFWobserver was in conflict wth
one of the instructions issued by Board agents prior to the
election. M. Mroney, having only a limted famliarity wth

Spani sh, was unabl e to di scern what the UFWobserver was sayi ng

the voters, but she recalls hearing the word "uni on" used by
himand thought that the observer was nainly explaining the
ballot formto voters.
A 'so according to Ms, Maroney, the UFWobserver
Vs talking to voters so nuch that it occasionally del ayed pro-
cessing voters at the registration table. She recalls that at
one point the Board agent, who was al so seated at the registra-
tion tabl e, spoke to the UFWobserver and instructed himto stop
| talking. Mroney renenbers that the URWobserver began again
talking to voters a short tine after he was instructed to stop
it.
The UFWobserver, Jose Gonpean, admts he was

talking to voters as they stood at the registration table. He
clai ns he spoke to them because they were continual |y aski ng hi m
what to do or where to go next after registering at the table,
M. onpean said he instructed themwhere to go next because no
one el se was telling the voters what to do, M, Conpean admt
he talked to voters pretty nmuch throughout the voting, and con-
cedes that he was told tw ce, once by Board Agent Luis M negra
and once by the Board agent seated at the registration table, to

stop talking to voters.
ANALYS S AND OQONCLUSI ONS

| nt roducti on.

Noting that a "decision to set aside an election in

-7 -
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the agricultural context neans that enpl oyees wll suffer a
serious delay inrealizing their statutory right to collective

bargai ning representation if they choose to be represented,"

Board has enunci ated that :

V¢ w Il inpose that burden upon enpl oyees
only where the circunstances of the first
el ecti on were such that enpl oyees coul d not
express a free and uncoerced choi ce of a
col | ective bargai ning representative.?

This accepted standard requires inquiry into whether the conduct
(bjected to was either singly or intoto sufficient to esta-
blish that the voting enpl oyees were unable to exercise a free
and uncoerced choice in casting their ballots. In order to test
the conduct objected to in this proceeding under that standard,
first the individual objections wll be considered, and then the
overall conduct wll be eval uated to determne whether the Em

pl oyer's enpl oyees were able to cast their ballots in a way pro-
tected by our Act.

I1. The Srike Gonduct.

Wt hout bel aboring our discussion, several factual
concl usions energe froman anal ysis of the strike conduct high-

lighted in the record, which occurred on July 21 and 22. Frst,
those two days were the beginning of a garlic strike, which em
pl oyees fromdifferent conpanies joined in, initially at the be-
hest of enpl oyees from Chri st opher Conpany. Second, when the
Chri stopher strikers sought support fromanong the Enpl oyer's

workers, they gave no evidence of being affiliated wth the UFW

The picketing activity that occurred at the Lindel eaf property

4/ DArigo Bros. of Galifornia, 3 ALRB No. 37 (1977)
(Page 4, slip Qpinion).

- 8-
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on July 21 and 22 was w thout any overt identification wth the
UFW an identification that energed only after July 22, when the
"strikers" continued their activity at that property as wel |l as
el sewhere.

Third, the level of "violence" associated wth the
strike on July 21 and 22 can only be described as mninal. No
person has descri bed anything nore serious than sone objects
bei ng thrown; and even as to that throw ng, no one has sought to
descri be how extensive that throw ng was or howlong it |asted.
The threat it posed to the Enpl oyer's workers coul d not have
been substantial, for no evidence exists that they sought to re-
treat fromit or to abandon their work as a result of it. In-
deed, injoining the strike, the Enpl oyer's workers apparently
calmy finished their inmedi ate work, filled their garlic
baskets, and then punched out as they nornally did. None of

the strike activity indicates that serious intimdation or

coercion existed at the Lindel eaf field.

In addition, two workers who were present on July 21 and
22 did not even see any objects being throawn. Wen the
deputy sheriffs arrived on July 22, only a short tire after the
Chri stopher strikers had arrived, they too observed no one
threatening the workers or throw ng anything at them A so,
when one of the deputy sheriffs asked the strikers to | eave the
field, they responded affirnatively only seconds after the re-
quest was made. No arrests and no citati ons took pl ace that
day.

The ci rcunst ances descri bed above establish no identi-
fication between the UFWand the strikers on July 21 and 22, the

- 9 -
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two days fromwhich the strike activity is clained to have in-
terfered wth the subsequent el ection, held sone four days
later. A so, the atnosphere surrounding that strike activity
cannot be described as so extrene as to warrant the concl usi on
that it either then or later had residual intimdating and coer-
cive influences in connection wth the voting sonme four days
later. In short, these two foregoi ng concl usions establish that
it would be inproper to viewthe strike conduct as sufficient to
call for setting aside the election held on July 26. No suffi-
cient nexus exists between the UFWand that strike conduct or
between the severity of that conduct and the snoothly conduct ed
el ection held four days later.

. The onduct & The H ection.

Two features surrounding the election itself are
placed into i ssue by the Enpl oyer's objections. Qe feature
concerns the denonstration that occurred outside the polling
area. The second feature concerns the continual conversations
engaged in by the UFWs el ection observer wth the voters.

As for the election denonstration, several facts nust
be noted. The denonstrators' activity was conposed of yelling
and wavi ng UFWflags. Nb evidence exists that those denonstrat -
ing were UFWorgani zers or officially associated wth the UFW

The denonstrators stood sone 50 yards away fromwhere the voters

were receiving their ballots and casting them No evidence is
put forward in respect to what the denonstrators were yelling,
Nor is there evidence that the denonstration disrupted i n any
fashion the el ection, which the record reflects was run peace-

fully and wthout interruption. In view of these considerations,

- 10 -
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24
25
26
27
28

a conclusion simlar to that announced in Veg-Pac, Inc., 2 ALRB

No. 50 (1976) (Page 6, Sip pinion), nust be reached: "Presence
of union organi zers at or near the polling place, in the absence
of evidence of coercion or other objectionable conduct, is in-
sufficient to warrant setting aside an election.” See also
Harden Farns of Galifornia, Inc., 2 ALRB No. 30 (1976)(Page 8,

Sip Qinion). In short, the evidence in this case is insuffi-
cient to establish that the denonstrators interfered wth the
enpl oyees' ability to exercise their free choice. o

Wien our analysis turns to the conduct of one of the
UFWs two el ection observers a nuch nore serious consideration
arises. The record reflects that through nost of the el ection,
that observer, Jose Conpean, engaged in conversations wth
voters. Those conversations not only violated the instructions
earlier issued by Board agents who were conducting the el ection,
but they once or twce resulted in cautionary adnmoni shnents from
Board agents during the el ection. And, although no claimis
nade that CGonpean’ s individual conversations were |ong or sub-
stantial, those conversations did occasional |y del ay processing
voters at the registration table.

To a significant extent, then, M. Conpean’s conduct

appears simlar to that found in Perez Packing, Inc., 2 ALRB Nb.

13 (1976), to be "a serious violation of the Board agent's in-

structions regarding the conduct of the election." (Sip

5/1ndeed, it mght be noted that the testinony of

Gaciela Garcia, one of the voters, woul d suggest that by the
tine a large nunber of voters arrived at the polling area the
denonstration had ceased or was so mninal as to go unnoti ced.

- 11 -
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pinion, at Page 8.9 Despite the Perez Case, however, the
Board has not ed:

Qur decisions hold that conversations bet-
ween uni on or nanagenent observers and
prospective voters fall wthin the scope

of the [MIchenjrule, but that where an
observer is involved we may inquire into the
substance of the conversation and consi der
whether it is of such character as to affect
the free choice of voters in the election.-

Wi | e one can characterize the UFRWobserver's conti nu-
ing conversations wth voters as a serious infraction of his in-
structions, as well as a serious breach in the conduct of an
el ection, one nust al so be aware of countervailing consi dera-
tions. For exanple, no evidence is put forth that any one of
his conversations wth voters was substantial, yet al one that
they were routinely substantial. The level and extent of dis-
ruption caused by his conversations is not addressed by the tes-
timony in any clarifying or specific manner. M. Conpean
clained his conversations wth voters stemmed only as a response

to their questions to himas to what to do next or where to go

*I'n Perez the Board concl uded that " [ c] onsi der ed
col | ectively, the objectionabl e conduct raised by the enpl oyer
undernmines the integrity of this election to such an extent
that it woul d be i nappropriate for the Board to affix its im
prinatur to the outcone.” But, in Perez several forns of objec-
tionabl e conduct were established by the evidence, including the
i nproper designation of an el ection observer, that the voting
area had a "carnival -1ike" atnosphere due to the drinking and
noi se- maki ng near by, plus the observer's conversations wth
prospective voters.

_ . .Z/ Kawano Farns, Inc., 3 ALRB No. 25 (1977) (Page 18,
Sip Qinion). Accord: Harden Farns, supra, 2 ALRB No. 30;
Sakata Ranches, 5 ALRB Mb. 56 (1979) (Page 7, Sip Qpinion).
Thus, the Board has rejected the notion that it woul d apply
MIchem Inc., 170 NLRB No. 46 (1980), in such a way as to
set asi de el ecti ons where observers engage i n conversation
wth voters, irrespective of the content of those conversa-
tions.
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next. No wtness was called to dispute his claim Nor was any
background i dentification of Conpean established that woul d por-
tray hi mas an aggressi ve UFWsupporter, whose conversati ons
wth voters mght likely be inferred to include references to
the UFWand to requests for voter support.

Based essentially on the unknown content of the UFW
observer's conversations wth voters, but in viewof their regu-
larity, the Enployer puts forth its election objection. No case
authority under our Act, however, has been cited that woul d esta—
blish that single feature of "msconduct” as sufficient to

asi de an otherw se properly conducted el ection. See Hecla
Mning G., 218 NLRB No. 61 (1975). Nor is any specific evi-
dence put forward to denonstrate that Conpean' s conversati ons

affected the voters' ability to freely cast their ballots.

(e nust be hesitant to reach any concl usi on that
woul d approve the kind of conduct engaged in by the UFWobserver, .
which is so open to abuse and to unfair, |ast-mnute canpai gning,
but one nust al so be hesitant in setting aside the results of an
el ection, otherw se fairly conducted, which could | ead to serious
frustration of enployee rights under our Act. n bal ance, des-
pite the UFWobserver's msconduct it cannot be concl uded t hat
it was so serious or so conpelling as to warrant setting aside the
results of the July 26 election. A per se rule does not
exist that calls for so setting aside that el ection; nor does
t he evi dence denonstrate the mssing nexus between the content
of the observer's conduct and exercise of the voters' free
choi ce so as to show a need to set that election aside. See
Gonzal es Packing Go., 2 ALRB No. 48 (1976).
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V. The Totality 0 The Gonduct.

In viewof the foregoing analysis it essentially
follows that the totality of conduct nanifested in the record
does not call for setting aside the election results in this
case. Neither separately nor together do the acts addressed in
the record reflect that the Enpl oyer's enpl oyees cast their
ballots in an atnosphere of intimdation or coercion or that
they were unable to freely select their ballot choices.

V. @ncl usi on.

Based on all the foregoi ng considerations, it is re-
commended that the results of the July 26 el ection be certified
and that the Enpl oyer's el ection objections be di smssed.
Dated: January 29, 1981
ACR QULTURAL LABCR RELATI ONS BOARD

758 )
By M&j % /}/@' 1280

David C Nevins
I nvestigative Hearing Exam ner
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