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DEQ S ON AND CERTI H CATI ON CGF REPRESENTATI VE

Followng a Petition for Certification filed by the
Lhited FarmVWrkers of America, AFL-Q O (URY on Decenber 8, 1980, a
representation el ecti on was conducted on Decenber 15, 1980, anong the
Enpl oyer's agricul tural enployees. The Gficial Tally of Ballots showed the

follow ng results:

Uw............38
No thion. . . .. ... .. 33
Chal I enged Bal l ots . 8
Total. . . . . ... ... .79

The H Centro Regional D rector concluded that the ei ght chal | enged
bal | ots shoul d not be counted because those voters were not enpl oyed during
the voter eligibility period. Neither party objected to that determnation
whi ch then becane final .

The Enpl oyer tinely filed three post-el ection objections all of
whi ch were di smssed by the Executive Secretary. The Enpl oyer sought review
by the Agricultural Labor Relations Board (ALRB or Board) of the decision to

dismss its post-el ection



obj ections. The Board granted in part the Enpl oyer's Request for Revi ew and
directed a hearing on the fol | ow ng i ssue:
Wet her the UFWengaged in coercive and intimdating conduct
during its el ection canpai gn by assenbling | arge nunbers of
peopl e during the early norning hours at the residence of
prospective voters and, if so, whether such conduct affected
the out cone of the el ection.
The hearing was held on July 28 and 29, 1981. Investigative Hearing Exam ner
(IHE) Isnael A GCastro issued his Decision on Novenber 13, 1981. Thereafter
the Enployer filed tinely exceptions to the IHE s Decision, wth a supporting
brief, and the UFWfiled a tinely reply brief.
Pursuant to the provisions of Labor Gode section 1146, the Board
has del egated its authority in this natter to a three-nenber panel .
The Board has considered the record and the attached | HE Deci si on
inlight of the exceptions and briefs of the parties and has decided to affirm
the IHE s rulings? and findings, as nodified herein, and to adopt his

r econmendat i ons.

Y@car Mondragon was the UPWH Gentro fiel d office director during the 1980
organi zational canpai gn. The Enpl oyer introduced evi dence establishing Gscar
Mondragon' s convi ction of arson of 11 buses at H Hoyo during a 1974
organi zational campaign in B Gentro and newspaper accounts for 1974 and 1975
covering the incident and his role therein. The evidence was admtted over
UFWobj ections that the evidence was irrelevant. The |HE took the UFWnotion
to strike the above evi dence under submssion for a ruling. In his Decision,
the IHE granted the notion to strike and rul ed that the pre-petition activity
of Mondragon was too renote in time to have affected the enpl oyees' free
choice inthis election and that no testinony was presented by Enpl oyer's
W tnesses connecting that activity wth the 1980 el ection. The Enpl oyer al so
sought to introduce this evidence on the basis of attacking Mndragon's

[fn. 1 cont., on p. 3]

8 ALRB Nb. 27 2.



V¢ find that the evidence presented at the hearing on the single
obj ection at issue was insufficient to carry the burden of the Enpl oyer to
show that the UFWengaged i n coercive or otherw se objectionabl e pre-election
conduct which reasonably tended to affect the outcone of the el ection.

Specifically, on the issue of the UFWassenbling | arge nunbers of
peopl e during the early norning hours at the residence of prospective voters,
we find no invol venent of the UFWin that incident. The only incident
referred to in this matter occurred at the resi dence of enpl oyee Jesus Torres
Li zarraga, who presented the only credi bl e testi nony concerni ng such
i nci dent s,

Li zarraga testified that 12-14 peopl e were observed by himon the
street outside his hone as he left for work. The unidentified persons were
not carrying signs, nor were they chanting slogans or narching, Lizarraga
testified that two or three individual s spoke to himas foll ows:

Wen they approached ne, they asked ne, 'Wiat is happening wth you?
| answered that | did not know | asked why and he sai d because |
see you unhappy. And | said that | cannot talk any longer, | had ...
its alittle late and | have to go to work. And that is all.

Li zarraga had executed an affidavit in support of the Enpl oyer's
(hj ections to the Hection, admtted in evidence at the hearing, that was

inconsistent wth his direct testinony to the nature of the assenbly in front

of his residence. The | HE resol ved

[fn. 1 cont.]

credibility. The IHE rul ed that Evi dence CGode section 788 permts use of
prior convictions for inpeachrment purposes only when the basis of the prior
felony relates "to di shonest conduct” and that, as the crine of arson does not
i nvol ve conduct related to truthful ness, the evidence is i nadmssible on that
basis. Ve affirmthese rulings of the IHE

8 ALRB No. 27 3.



such inconsi stencies by crediting Lizarraga s testinony at the hearing over
the affidavit and we affirmhis finding. AdamDairy dba Rancho Dos R os (Apr.
26, 1978) 4 ALRB No. 24.

AGven the failure of the Enpl oyer to establish in this record that
aresidential visit inthe early norning hours of |arge nunbers of people as a
part of the URWorgani zi ng canpai gn occurred herein, we need not address its
contention that such visits are per se intimdating and coercive and
sufficient to affect the outcone of the election. Ve therefore dismss that
obj ection and uphold the el ection, and we shall certify the UFWas the
bar gai ni ng representative.

CERTI H CATI ON G- REPRESENTATI VE

It is hereby certified that a mgority of the valid votes has been
cast for the Lhited FarmVWrkers of Arerica, AFL-AQ O (URY, and that, pursuant
to Labor Gode section 1146, the said |abor organization is the exclusive
representative of all the agricultural enpl oyees of Adanek & Dessert, Inc., in
the Sate of Galifornia for the purpose of collective bargai ning as defined in
Californi a Labor Gode section 1155.2(a), concerni ng wages, working hours, and

other terns and conditions of enpl oynent. Dated: April 1, 1982

HERBERT A PERRY, Acting Chai rnman

JEROME R WALD E Menber

JGN P. McCARTHY, Menber

8 ALRB Nb. 27 4,



CASE SUMVARY

Adarmek & Dessert, Inc. (URW 8 ALRB No. 27
Case No. 80-RGI-EC

|HE DEQ S ON

The | HE di smssed the Enpl oyer's objection to the el ecti on which all eged
that visits by large nunbers of URWsupporters to the homes of potenti al
voters coerced or Intimdated those votes to the extent that the el ection
shoul d be set aside. The | HE found no show ng by the Ewl oyer that hone
visits in nass nunbers ever occurred and further found irrel evant, evidence
of fered by the Ewpl oyer that a UFWorgani zer had been convi cted of arson
seven years prior to the election. The I|He therefore concl uded that there
was insufficient evidence to conclude that the el ection did not reflect the
free choice of the voters and recommended that the URWbe certifi ed.

BOARD DEO S ON

The Board affirned the IHE s rulings, findings, and concl usions, and adopted
his recommendation to certify the UFWas excl usi ve bargai ni ng representative
of the enpl oyees of Adanek & Dessert, Inc.
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Enpl oyer .

Ned Dunphy, for the ULhited
FarmWrkers of Anerica, AFL-AQ

DEA S ON
STATEMENT G- THE CASE
|SVAEL A CASTRQ Investigative Hearing Examner: This case was
heard before ne on July 28 and 29, 1981, in H Centro, Galifornia.
Decenber 8, 1980, the Whited FarmVWrkers of Anerica, AFL-Q O (hereinafter
referred to as "UFW) filed a Petition for Certification’ in Case No. 80-

RGI-EC in order to obtain a representation el ection for the bargai ni ng
unit of all of the agricultural enpl oyees of Adanek and Dessert, Inc.

(hereinafter referred to as "Empl oyer"). An el ection was

Y I'nvestigative Hearing Exaniner's ("IHE') Exhibit 1.



conduct ed on Decenber 15, 1980.2 The Tally of Ballots fromthe el ection

reveal ed the followng results:

Lhi ted FarmVWrkers 38
No Uhion 33
Nunper of Unresol ved Chal | enged Bal | ots _8
Total Ballots 79¥

n February 23, 1981, the H Gentro Regional Drector issued his
chal | enged ball ot report in which he concluded that the eight (8) challenged
bal | ots shoul d not be counted because these voters were not enpl oyed during
the voter eligibility period. Neither party filed objections or appeal ed this
det erm nation whi ch then becane final .

n Decenber 19, 1980 the Enpl oyer filed its objections to the

el ection and the Executive Secretary, by order dated January 26, 1981,
dismssed all three (3) of these objections. The Enpl oyer thereafter filed its
request for reviewwth the Agricultural Labor Rel ati ons Board (hereinafter
referred to as "ALRB' or "Board"') on February 6, 1981. O March 26, 1981, the
Board granted in part and denied in part the Enpl oyer's request for review
directing that the Executive Secretary conduct an investigative hearing on the
Enpl oyer' s obj ection nunber 2, and affirmed the Executive Secretary's order

di snissing the Enpl oyer's objection nunbers 1 and 3.% The

2/ 1HE Exhibit 2.
3/ IHE Exhibit 3.
4/ |1HE Exhibit 4.



Enpl oyer tinely filed a Mition for Reconsideration of the Board s order on
April 3, 1981, and the Board deni ed the Enpl oyer's Mtion on May 18, 1981.
Thereafter, by order of the Executive Secretary dated June 11, 1981, the

Enpl oyer' s obj ection nunber 2 was set for hearing.® Evidence at the

hearing was limted to the foll ow ng i ssue:

"Wet her the Uhited FarmVWrkers of Averica, AFL-A Q engaged

in coercive and intimdating conduct during its el ection

canpai gn by assenbl i ng | arge nunbers of people during early

norni ng hours at the residences of ﬁrospectlve voters and, if

so, whether such conduct affected the outcone of the

el ection.”

n June 22, 1981, the Enployer filed wth the
Executive Secretary a Mition for Gontinuance of hearing whi ch was deni ed by
order dated July 6, 1981. The Enpl oyer did not seek review of this denial
with the Board.?

Al parties were represented at the hearing and were given full
opportunity to participate in the proceedings. Both parties submtted post-
hearing briefs on August 18, 1981. A the hearing, the UFWobjected to
various testinony and docunents introduced by the Enpl oyer on the ground t hat

such evidence was irrelevant. The UFWal so noved to strike

5/ |HE Bxhibit 5.

6/ A the hearing upon request by the Ewpl oyer, | took admnistrative
notice of all of the pleadings contained in the Executive Secretary's Master
Flein this case and ordered that all such docunents be included in the
record for reviewby the Board. 8 CGal. Admn. (ode section 20370(0), however,
di rects which docunents shall be included in the record on review by the
Board. It appears, therefore, that | transgressed authority of this
regul ation section. Accordingly, | reverse ny order inthis natter. If the
Enpl oyer wi shes to renewits request, it should direct itself to the Board.

-3



such testinony fromthe record. A the conclusion of the hearing, | ordered
both parties to brief the issues and submt themwth their post-hearing
briefs thereby taking the UPWs objections and noti on under submssion. The
Enpl oyer also filed a witten notion, dated August 25, 1981, to strike a
par agraph of the UPWs post-hearing brief and the UFWfiled a witten
noti on, dated Septenber 28, 1981 to strike all of the Enpl oyer's
post - hearing brief.”

Lpon the entire record, and after consideration of the argunents
nade by the parties, | make the follow ng findings of facts, conclusions of
|l aw, and recormmendat i on.

H ND NG G- FACT

. Jurisdiction

At the hearing, the Enpl oyer stipulated that it is an agricul tural
enpl oyer within the neaning of Labor Code section 1140.4 (c). The UWFWal so
stipulated that it is a |labor organi zation wthin the neani ng of Labor Gode
section 1140. 4(f).

I1. The Al eged M sconduct

A The Testinony of Gscar Mndragon

M. Mndragon testified that he is currently the UFWs field office
director in Salinas, Galifornia. He is also a « national board nenber of the
Lhited FarmVerkers Lhion and at one tine was al so a national representative.

Mbreover, in the past ten (10) years he has been an organi zer for the UFW

7/ Al of these notions and objections w il be decided in this decision.



al though not now From Septenber 1980 to June 1981, including the tine of the
electionin this case, M. Mndragon was the UFWfield office director in
Calexico, Galifornia, coomonly referred to as "H Hoyo" (the hole).

Hs duties as director included supervision of office personnel and
two organi zers, and admnistering the collective bargai ning agreenents in the
Inperial Valley. M. Mndragon al so participated in negotiating sessions and
supervi sed representation election canpaigns in the area. As part of his
duties supervising el ection canpai gns, M. Mndragon nade sure proper
procedures were followed. He would nake sure that there were sufficient
authorization cards, that the proper forns were conpl eted and that "any
violations" were not being coomtted. As to the sufficiency of the
authorization cards, M. Mndragon testified that he woul d ask the organi zers
the anount of cards they had. He would not gather signatures hinself.

Curing the Adanek and Dessert el ection, M. Mndragon supervi sed
and net wth UFWorgani zer G| bert Rodriguez who was involved in the el ection
canpai gn. During the canpai gn, M. Mndragon net and addressed the Enpl oyer's
enpl oyees once or twce before the el ection and a couple of tines after the
election. Al of these neetings woul d take place at the Cal exico field
office. M. Mndragon could not renenber the exact tines he net. However, he
didrecall that at these neetings there were approxi mately 15 enpl oyees

present .



M. Mndragon further testified that in this canpai gn the workers
cane to the WFWfield office and requested that the UPWrepresent them The
workers were told that they woul d have to forman organi zing coomttee first,
which they did. The workers were also told that they would have to talk to
their fell owworkers and get authorization cards signed, which they al so did.
M. Mndragon then checked to see if there were sufficient authorization cards
signed to file the petition for certification.

M. Mndragon also testified that there was a programfor visiting
workers at their residences. This programwas a "standard procedure" that the
UFWfol lowed in el ections. The programwoul d be initiated after the filing
and acceptance of the petition for certification. A that tine they woul d
review the enpl oyee list submtted by the conpany, neet wth the organizing
coomttee of workers and del egate sone peopl e to visit the enpl oyees. The
visitors would be in groups of two (2) or three (3) at the nost. M.
Mbndragon and the URWor gani zer, however, would not go to any workers' house
as part of this programand in the Adanek & Dessert el ection canpai gn, they
also did not visit any workers at their residences.

As to the visits, the organi zer would first ask the workers who
they thought should be visited. The workers to be visited were mai nly those
peopl e who coul dn't be reached because they were working in a far | ocation,
such as tractor drivers, or irrigators. Minly workers who didn't work in a

group or who didn't know about the union would be visited.



Al of the information about the workers were provided by the workers
thensel ves. Aso, as part of this program both union and nonuni on supporters
woul d be visited.

As tothe initiation of this program organi zer Rodri guez woul d
neet wth the organi zing coomttee and the UPWwoul d deci de how to i npl enent
the program That decision was not for the coomttee to decide. M.

Mbndr agon, however, testified that he did not directly take part in that
process. He woul d neet with organi zer Rodriguez and review the work that had
to be done according to the coomttee. |f needed, M. Mndragon woul d nake
recommendations. He woul d not necessarily reviewwth the organi zer whi ch

i ndividual s woul d be visited. Inthe instant el ection, M. Mndragon testified
that he did not know who was visited, although he did know that people were
bei ng vi si ted.

In visiting other enpl oyees, the workers woul d divide into snall
groups and visit different people. nly Adanek & Dessert enpl oyees woul d do
the visiting. A tines enpl oyees not known to the visiting workers woul d be
vi si ted because workers' nanes woul d appear on the enpl oyee |ist not known by
other workers. These visits would usually occur after work hours, although
M. Mndragon, to his know edge, did not knowif visits occurred before work
hours. M. Mndragon al so testified that he did not knowif ever a group in
excess of two (2) or three (3] workers made visits, although it coul d have

been possi bl e t hat



such a visit occurred during the el ecti on canpai gn. ¥

B. The Testinony of Jesus Torrez Lizarraga

M. Lizarraga testified that he resides in Calexico, Galifornia, and
I's enpl oyed by the Enpl oyer as a tractor driver. He has worked for the
Enpl oyer for the past ten (10) years wth a brief absence prior to 1979.

S nce 1979, however, he has worked continuously for the Enpl oyer. M.
Lizarraga further testified that at the el ection conducted on Decenber 15,
1980, he participated as the UPAWobserver and al so vot ed.

Approximately ten (10) days prior to the el ection, as M. Lizarraga
was |leaving his residence to go to work at 5:15 or 5:20 a.m, he observed for
the first tine 12 to 14 people outside his residence. He first saw these
peopl e as he was approaching his car. Aside fromthe 12 to 14 peopl e who
appr oached him he thought he observed 4 to 5 individual s who stayed in their
cars. This encounter took place in daylight and in the street situated
approxi mately 60 to 80 feet fromhis house. No one entered onto his property.
Two or three of these individuals spoke wth M. Lizarraga. "They asked ne
what was happening wth us because we see that | see you very unhappy." (sic)
M. Lizarraga responded that he did not know anything and that he had to go to
work because it was getting late. He then left for work and arrived on tine

for work at 6:00 a. m

8/ The renmaining testinony of M. Mndragon involves his 1974 arrest
and 1975 conviction of miltiple counts of arson in Gal exico, Galifornia.
A ong wth such testinony the Enpl oyer introduced into evidence Enpl oyer's
Exhibit 1, 2, 3, 4, 5 6, 7, 8 and 9 which establishes the conviction and the
fact that this incident received wde notoriety during that tine. This
testinony and evidence wll be discussed in part [11(B) of this decision.



M. Lizarraga further testified that he did not recognize any of
t he peopl e whom he had encountered in front of his residence. He did not
recogni ze any of themas fell owworkers, nor did he recogni ze any of themas
UFWstaff nenbers. Mreover, these people did not carry any flags, banners,
or picket signs. Nor did they narch, walk in circles, chant or yell any
sl ogans.

After M. Lizarraga arrived at work, he thought about the persons he
net outside his house. M. Lizarraga was concerned about a newspaper article
whi ch he had read in 1980, which reported an incident in which a nan's canper
was damaged and broken. This article had bl aned the UFWfor this incident.

He then called his wife who had a nervous condition and asked her "what had
happened” w thout explaining to her about this encounter because he did not
want to worry her. She responded that nothing had occurred. A few days after
this encounter, M. Lizarraga tal ked about his incident wth three (3) or four
(4) of his fell owworkers at the Enpl oyer's shop.?

At the election M. Lizarraga acted as the UFWs observer and he
testified that he had been a union nenber for a |long tine, having signed UFW
nenber ship cards in 1973 and 1980. At the hearing he testified, however, that

he did not currently

_9 A the hearing M. Lizarraga testified that these workers were
Margarito Lopez, Jose BEnriquez and Margarito Garcia M. Lizarraga i s not sure
I f Juan Gonez was involved in this discussion.



support the union. ¥

10/ Both the UFWand the Enpl oyer introduced Joint Exhibit "A" which is
the declaration of M. Lizarraga which was attached to the Enwpl oyer's H ection
(hj ections Petition. A portion of the declaration was striken by stipulation
of the parties beginning from"A approxinately 6:00 p.m.." which begins from
the third sentence in the third paragraph of the declaration, until the end of
the declaration. This declaration, however, contradicts the testinony of M.
Lizarraga at the hearing in three (3) respects. Qne, is his statenent in the
declaration that " | went out to see what they wanted." Hs testinony at the
hearing reveal ed, however, that M. Li za_rraga first sawthe groug_ of ﬁ_eopl e
outside his residence when he had I eft his house and was approaching his car.
Second, is the statenent "they stated that they were uni on nenbers and t hat
they had cone to talk to ne about the union." A the hearing M. Lizarraga
testified that "they asked ne what was happening wth us because we see that |
see you very unhappy. | (M. Lizarraga) said | did not know anythi ng and t hat
| had to go to work because it was getting late. That is all." No testinony
was i ntroduced show ng that these peopl e 1dentified thensel ves as union
nenbers or that they were there to talk to M. Lizarraga about the union.
Lastly, is the statement in the declaration that "I was afraid and fearful,
because there were so nany people there. | felt intimdated, and did not
appreciate their presence at ny personal residence." At the hearing, M.
Lizarraga did not testify that he was afraid or fearful. Nor did M.
Lizarraga testify that he was intimdated. M. Lizarraga did testify,
however, that he was concerned about his wfe which resulted in his calling
her fromwork. Additionally, M. Lizarraga testified that he was not
threatened verbal |y or physically by these visitors.

Despite the fact that this declaration was introduced jointly by the
parties, | give it no weight as evidence of what actually occurred. |f
anything, the declaration arguably serves to showthat M. lizarraga is not a
credible wtness in viewof the contradictions between his testinony at the
hearing and his sworn statenents contai ned in the declaration. Mreover, the
declaration was witten in English then translated into Spanish to M.

Li zarraga whi ch nay have caused M. Lizarraga to msunderstand the statenents
contained therein. In any event, M. Lizarraga s testinony at the hearing,
subj ect to direct and cross-examnation, and in view of the hearing exam ner,
Is of greater value than statenents contained in a declaration.

-10-



M. Lizarraga also testified that prior to the el ection and prior
to his encounter with the group of people in front of his residence he was
visited at 4:00 aam by two (2) friends whomhe had known for nany years.
These friends wanted to di scuss problens they had wth one of the forenen at
the conpany, to discuss a pay raise that they wanted, and they al so wanted M.
Lizarraga to join the union. M. Lizarraga testified that he was not

threatened by their visit nor did he feel threatened.

C Testinony of Juan Gonez

M. Gonez testified that he resides in Seely, Galifornia, and has
lived inthe Inperial Valley since 1961. He works for the Enpl oyer as a truck
driver, welder, nechanic, and he noves equi pnent. He has been enpl oyed with
Adanek and Dessert, Inc. for the past eight (8) years. He also testified that
he had a conversation wth M. Lizarraga at the conpany shop about a nonth
before the el ection in which M. Lizarraga stated that approxinately 12 to 13
peopl e cane to his house at 5:00 or 5:30 a.m and wanted to tal k about the

union. M. Gnez

W At the hearing the UFWobj ected as hearsay the testinony of M.
Lizarraga that prior to the el ection his nother-in-1aw recei ved approxi nat el y
six (6) telephone calls all wthin a week and that in one of those calls a nan
fromthe union wanted to talk to M. Lizarraga. | overruled the objection on
the ground that hearsay evidence is admssable in investigative hearings but
that such evidence woul d not be sufficient initself to support a finding.
There being no direct evidence of such tel epone calls nor of the content of
the conversations between the caller and M. Lizarraga s nother-in-1aw |
cannot make a finding that in fact those calls occurred, or as to the content
of the conversations of those calls. 8 Cal. Admn. Code section 20370(c).

-11-



further testified that he was not concerned about the visit and was not

afraid about what M. Lizarraga had told him He also testified that he

was not afraid of physical harmfromthe UFWat the el ection. Lastly, M.

Gonez testified that tractor drivers do not cone into nuch contact wth the
12/

weedi ng and t hi nni ng crew enpl oyed by the Enpl oyer. =

D Testinony of Jose Enriquez Tovar

M. EBEnriquez testified that he lives in Mexicali, Mxico, and
that he has worked for the Enpl oyer for four (4) years. He works as a
tractor driver and a truck driver. He also testified that he was present
when M. Lizarraga, before the election, told six (6) or seven (7)
enpl oyees at the Enpl oyer's shop that prior to comng to work a "bunch" of
peopl e had conme to his house. M. Lizarraga told themthat these visitors
had gone to his house to ask himto go into the union. M. Enriquez al so
stated that M. Lizarraga did not specify how nany peopl e had gone to his
house, nor did he say that he was frightened as a result of this neeting.
M. Enriquez further testified that he did not feel threatened about what
M. Lizarraga had told him nor was he afraid in any way that the union

woul d physically harmhi mduring the el ection.

12/ Over the objection by the UFWon the ground that such testinony was
irrelevant, M. Gonez testified that five (5) or six (6) years back he had
heard over the radio station "KEAO in Spani sh about the 1ncident of UFW
viol ence in which buses were burned at "H Hoyo". M. Gonez also testified
that he becane aware of an incident where "they dunped the broccoli on Dogwood
and Eght. And also through the television fromthe capitol of Mexico | saw
at the lettuce fields they hit a sheriff officer in Holtville. So many things

that | have ssen and heard.” | took the UFWs objection under subm ssion, and
hereby sustain the objection and strike such testinony on the sane grounds as
specitied in part 111 (B) of this decision.

-12-



M. BEriquez also testified, that, prior to the el ection, a nan and
his wfe had visited his house about 4:00 p.m and spoke to his wfe. She
told themthat M. Enriquez was not there but he would return at 7:00 p.m At
8:0.0 p.m, the visitors returned. The nan spoke to M. BEnriquez while his
wfe stayed inthe car. M. BEwiquez did not recogni ze the visitor as a
worker or fromthe union. This visitor stated that he had a card for M.
Enriquez to sign so that he could belong to the union. The visitor then gave
the card to M. BEriquez to sign, but he did not signit. The visitor then
stated that it was not necessary to sign it but that he had only given the
card to M. BEriquez for himto keep, and that if he wanted to sign it, he
should take it in the next day. M. BEnriquez further testified that he was
not threatened by this visit nor was he afraid for his famly.

Lastly, M. BEiriquez testified that he voted at the el ection.

E Testinony of Espirideon Betancourt |barra

M. Ibarra was called by the UFWas their only wtness. H
testified that he works for the Enpl oyer and has worked for themfor 13 to 14
years. M. lbarra testified that he was a nenber of the organizing conmttee
at Adanek & Dessert for the Decenber 1980 el ection. He also states that there
was a programwhereby workers woul d visit other workers in groups of two (2)
or three (3) at their homes. The reason for the programwas to visit those
wor kers who woul d not be seen in the fields since they woul d work at different

| ocati ons.
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They were tractor drivers or no other formof communication existed to
| et themknow about the union. M. Ibarra also testified that he knows
M. Lizarraga and has known himfor approxi mately 13 to 15 years. Prior
tothe election, M. lbarra visited M. Lizarraga wth anot her co-worker
at the approxi mate hour of 4:00 a.m

M. Ibarra' s subsequent testinony was somewhat confused and it
appeared that he did not have personal know edge of how nmany peopl e were
engaged in the home visitation program He did testify, however, that although
there was no rule with regards to the nunber of peopl e going on horme visits,
"the only thing that | knowis that the | east of us that went, the snall est
nunber of us that went to each house woul d extend nore of us to visit nore
houses.” As to the reason for the hone visits, M. Ibarra testified that "we
were trying to organize -- to unite ourselves to a union so that we woul d have

the support of better benefits, of doctor care, salaries, and better
treatnent."
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[11. Analysis

A Introduction

As the basis for its objection to the el ecti on whi ch was conduct ed
inthis case, the Enpl oyer asserts in its post-hearing brief that:

"The union's policy of sending out individuals to visit enpl oyee's

hones and it's prior history of violence created a natrix of fear

and intimdation which would not allowfor a free and unfettered

representation el ection."

The Enpl oyer additional |y asserts that:

"It is the position of the conpany that these visits are coercive
per se, and unnecessary in light of the avenues of communi cation
nade available to unions in the Galifornia agricul tural context."

Lastly, the Enpl oyer argues, that:

"The focal point of this case is the disturbing policy by the

Lhion of invading the privacy of the individual's honme during

el ecti on canpai gns, and the surroundi ng at nosphere in whi ch

these visitations took pl ace."

In support of it's assertion that the UPWs "prior history of
viol ence created a matrix of fear and intimdation", the Enpl oyer proffered
the testinony of Gscar Mondragon. This testinony established that M.
Mbndragon was accused in 1974 of multiple counts of arson and attenpted arson
as aresult of anincident in CGalexico, Galifornia, in which several buses
were burned. The Enpl oyer, al so introduced into evidence the 1975 | nperi al
Qounty Superior Gourts Mnute O der®¥finding

M. Mndragon guilty of arson and attenpted arson.

13/ See Ewl oyer's Exhibit 2.
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At the hearing, the Enpl oyer al so proffered in support of
it's assertion that the 1974 inci dent and the subsequent conviction
was the subject of w despread nedi a coverage, ¥copies of newspaper
articles which reported the 1974 incident. The Epl oyer al so introduced
evi dence that M. Mndragon, through his counsel, filed a notion for change of
venue as a result of this w despread nedi a coverage. ¥

The UFWstrenuously objected to the introduction of this evidence
as irrelevant to the issues presented at the hearing, and noved to strike
this evidence fromthe record. | took the noti on under submission in order to
allow both parties to submt briefs in support of their respective
posi ti ons. %

The UPW's notion to strike begins ny analysis in this case so that
a determnation can be made initially whether such evidence shoul d be
considered as relevant to the issues here. This notion and by ruling is the
subject of Part "B' of this anal ysis.

The Enpl oyer, in support of it's assertion that the UFWs policy of
engagi ng in hone visitations was coercive per se, proffered the testinony of
M. Mndragon as the UFWs field office director in Calexico at the tine of
the el ection, the testinony of M. Lizarraga whose hone was visited, the
testinony of M. Gonez and the testinony of M. Enriquez whose hone was al so

vi si t ed.

14/ See Bwl oyer's Exhibit 3, 4, 5, 6, 7, 8, and 9.
15/ See Bl oyer's Exhibit 9.

16/ See Bvi dence (ode section 403.
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M/ decision as to whether these visits were coercive and sufficient

to set aside the election is the subject of Part "C' of this analysis.?

B. The UFWs Mtion to Srike

At the hearing, the Enpl oyer introduced evidence of the 1974 arrest
and the 1975 conviction of UFWofficial Gscar Mondragon for arson. This
I nci dent occurred in Cal exi co, and accounts of this incident were reported by
the news nedia. OQver the strenuous objection by the UFWrepresentative that
such evidence was irrelevant, | admtted this evidence conditionally upon the
Enpl oyer' s representation that such evi dence woul d be connected wth the hone
visitations whi ch occurred during the UFWs el ection canpai gn at issue here.
At the hearing the Enpl oyer asserted that according to M. Mndragon's
testi nony:

"he is an officer in the Lthion, he is in charge of

organi zing activities down here, and | think it is very

probative if an enployee is receiving hone visitations

and he knows that the person that's directing those hone

invitations (sic) is a convicted arsonist...." (enphasis

added)

However, the subsequent testinony of M. Lizarrago did not
establish that M. Lizarrago knew M. Mndragon was directing the hone

visitations or even that he knew M. Mndragon or his crimnal

~ 17/ The Enpl oyer's notion to strike a paragraph of the UFWs post -heari ng
brief dated by letter August 25, 1981, is granted on the ground that the UFWs
assertion is not part of the record inthis

case.

The UFWs notion to strike the Enployer's entire brief is denied. The
notion recei ved by letter dated Septenber 28, 1981, woul d i npose too harsh a
renedy for the Enpl oyer's apparent disregard of ny ruling limting use of the
Enpl oyer' s news nedi a exhibits.
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background. Mbreover, the Enpl oyer failed to establish through the testinony
of M. Lizarraga, that he was aware of the bus burning of 1974, and al so
failed to establish that such an incident affected his vote at the election in
Decenber of 1980. The only testinony elicited regardi ng incidents of union
viol ence that M. Lizarraga was aware of, was a 1980 incident in which it was
reported that the UPWwas responsi bl e for a man's canper bei ng damaged.
Therefore, as to M. Lizarraga and the visitation which occurred at his

resi dence, M. Mndragon's crimnal background is irrel evant.

As to M. Gonez, his awareness of the incidents of union viol ence
is irrelevant because he was not the subject of a hone visitation. The policy
of hone visitations is the basis for the Enpl oyer's el ection obj ection, and
M. Gormez' know edge of incidents of violence in the Inperial Valley 5 10 or
15 years fromthe date of the election in this case is irrelevant since
incidents of pre-petition violence alone are not the basis for the Ewpl oyer's
el ecti on obj ecti on.

As to M. Enriquez, although his residence was visited by a man and
his wfe, testinony was not introduced show ng that M. Enriquez knew M.
Mbondragon' s background. As wth M. Lizarraga, the essential connection
bet ween the hone visitations and M. Mndragon was not established.

Therefore, M. Mndragon's background is |ikew se irrelevant in this instance.

It should al so be noted that the Enpl oyer asserts in his brief that
M. Mbndragon "oversaw the home visit program He and organi zer Rodri guez
deci ded whi ch enpl oyees were to be visited." This assertion mscharacterizes

the evidence. At the hearing
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M. Mndragon testified that he woul d not necessarily reviewwth the

organi zer which individuals would be visited. In the el ection which was
conducted at Adanek & Dessert, M. Mndragon testified that he did not know
who was visited, although he did know that people were being visited.

In Hckory Springs Mg. . (1978) 99 LRRM 1715, the NLRB hel d t hat

"for conduct to warrant setting aside an election, not only nust that conduct
be coercive, but it nust be so related to the el ection as to have had a
probabl e effect on the enpl oyees' action at the polls.” 1In that case, the
union's conditional threat of a strike and threats of msconduct in the event
of such a strike after certification, was held not to have invol ved threats to
enpl oyees "based on how they woul d vote in the upcomng el ection. Thus the
renarks neither relate to events surroundi ng or concerning the el ection nor
were they cal cul ated to coerce enpl oyees to vote for the Petitioner." The
National Board thus concluded that "the conduct conpl ai ned of was not |ikely
to have coerced the enpl oyees into voting in a particular nanner and t hus

coul d not have affected the outcone of the el ection."¥

In the instant case, it was not established that the 1974 incident
of violence or other alleged periods of violence attributed to the UFWwere

related to the el ection of Decenber 1980.

18/ See also Prince Mg. . (1979) 240 NLRB 388 (100 LRRM 1217); KMs Corp.
(1979) 242 NLRB 91 (101 LRRM 1256); Wéyerhaeuser Co. (1979) 244 NLRB 178 (102
LRRVI 1222); Burris Chemcal, Inc. (1979) 246 NLRB 34 (102 LRRM 1509); Loose
Leaf Hardware, Inc. (1979) 246 NLRB 46 (102 LRRVI 1551); Veyer haeuser Co.
(1980) 247 NLRB 147 (103 LRRM 1271)
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The Enpl oyer also failed to establish that such pre-petition conduct was
likely to have coerced the enpl oyees of Adanek & Dessert into voting in a
particul ar manner.¥ Therefore, such incidents of pre-petition conduct are not
related to the el ection nor coul d such conduct have affected the outcone of
the election in this case.

Additionally, in Toste Farns, Inc., (1975) 1 ALRB No. 16, the Board

hel d that an incident of union msconduct cited by the Enpl oyer whi ch occurred
one (1) year before the el ection was too renote to be regarded as conduct
affecting the election. In that case, UFWpickets were alleged to have thrown
rocks at enpl oyees whi ch all egedl y caused these enpl oyees to refuse to return
to the follow ng years harvest and to vote against the union. As wth Toste
Farns, the 1974 incident in this case, alleged to have affected the outcone of

the el ection six (6) years later, is too renote to be

19/ The Enpl oyer cites Tyler Fipe Industry, Inc. (5th dr. 1971) 77 LRRV
2416, for the NLRB rul e that direct evidence need not be presented to
establish the effect of the union's msconduct in order to set aside the
el ection. However, in that case the union was accused of naking deliberate
m srepresentations, producing false figures to support their assertion that
the enpl oyer was getting wealthy by exploiting its wage earners, and
del i berately breaching the parties’ pre-el ection agreenment prohibiting
el ectioneering a day before the election. Al this activity occurred wthin
days of the election. In the instant case, the union activity conpl ai ned of
occurred six years prior to the election. The Enpl oyer also cites NLRB v.
Trinity Seel Co. (5th dr. 1954) 34 LRRM 2377, for the assertion that glaring
msconduct is alnost certain to irTBair t he enpl oyees' freedomof choi ce.
However, that case is distinguishable in that the union's msconduct occurred
at different occasions "immedi ately preceding the election." Here, the
m sconduct all eged to have inﬁai red the enpl oyees' freedomof choice, occurred
Ssix years prior to the tine the Adanek & Dessert enpl oyees exercised their
vot e.
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regarded as having an effect on the el ection in 1980. %

The Enpl oyer al so asserts that "with respect to the fifteen (15)
felony convictions that M. Mndragon received, they were admtted for the
dual purpose of attacking his credibility as well to establish (sic) in that
he was invol ved in |labor related violence." Having found that such pre-
petition activity of M. Mdndragon is irrelevant to the issues presented at
the hearing, | wll next consider the issue of the admssibility of such
evidence to attack the credibility of M. Mndragon as a w tness.

Evi dence Gode section 788 provides that "for the purpose of
attacking the credibility of a wtness, it may be shown by the examnation of
the wtness or by the record of the judgnent that he has been convicted of a
felony..." In construing this Evidence Gode section, the Suprene Gourt in

Peopl e v. Beagle (1972) 6 C 3d 441, 453, 99 CGal. Rotr. 313, held that the

trial court in considering whether to exclude evidence of a prior felony
convi ction nust consider whether the prior felony conviction rests upon

di shonest conduct which relates to the credibility of the witness. "A'rule
of thunb’ thus should be that convictions which rest on di shonest conduct
relate to credibility whereas those of violent or assaultive crines do not..."
Moreover, in People v. Wodard (1979) 23 C 3d 329, 335, 152 CGal. Rotr. 536,
the Gourt held that:

20/ The UFWcites in its post-hearing brief ldeal Hectric Co. (1961) 134
N_.RB 1275, for the NLRB rul e that msconduct that occurs prior to the filing
of an election petitionis irrelevant and cannot be considered in
representati onal proceedi ngs. The ALRB, however, has not consi dered nor
adopted this NLRB rul e based on admni strati ve conveni ence.
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"The Legislature has provided that the sole trait relevant to
i npeaching credibility is truthful ness: 'Evidence of traits of
his character other than honesty or veracity, or their
opposites, is inadmssible to attack or support the credibility
of a thess._l (Section 786.) Wiile a prior felony conviction
may be probative of one or nore 'separate traits' of character,
it may not involve the one trail—truthful ness—hich is rel evant
to inpeaching credibility. If a prior felony conviction does

not involve the character trait of truthfulness, it nust be

excluded as irrelevant at the outset, since section 350

unequi vocabl y provides that '[n]o evidence i s adm ssibl e except

rel evant evidence."'"

Inthe instant matter, the Enpl oyer seeks to inpeach the
credibility of M. Mndragon by introducing his prior felony conviction of
arson. The crine of arson, however, does not involve the character trait of
truthful ness. Penal Gode section 449a. Therefore, evidence of this prior
felony convictionis irrelevant to inpeaching the credibility of M. Mndragon

as a witness.? Accordingly, the UPWs objection to this evidence i s sustained

and the notion to strike is granted.Z (See 8 Cal. Adnin. Gode section
20370(c) "lrrelevant...evidence shall be excl uded.")
C The Hone Msits
The issue schedul ed for hearing in this case is "whether the UFW
engaged in coercive and intimdating conduct during its el ection canpai gn by
assenbl i ng | arge nunbers of peopl e during early norning hours at the
resi dences of prospective voters and, if so, whether such conduct affected the

out come of the el ection."

21/ See al so People v. Fries (1979) 24 C 3d 222, 155 CGal. Rotr. 194, where
the court held that a conviction, even one involving fraud or stealing, if it
occurred long before and has been followed by a legally bl anel ess |ife, shoul d
general |y be excluded fromuse for inpeachment on the ground of renoteness.

22/ M. Mndragon's testinony relating to his arrest in 1974 for arson and

subsequent convictions in 1975 is stricken. The Enpl oyer's Exhibits 1, 2, 3,
4, 5 6, 7, 8 and 9 are al so stricken.
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As the objecting party, the Enpl oyer has the burden of establishing that the
UFWengaged in coercive and inti mdating conduct and that such conduct
affected the outcone of the election. TW Farns (1976) 2 ALRB No.'58; NLRB v.
Gl den Age Beverage (o. (5th dr. 1969) 415 F.2d 26 (71 LRRM 2924); see al so
California Lettuce . (1979) 5 ALRB No. 24, the "Legislature has in effect

establ i shed a presunption in favor of certification and indicated that the
burden of proof rests upon the party objecting thereto." Mreover, the

Enpl oyer has the burden of proving that the UFWand its agents engaged in the
al leged msconduct. San Dego Nursery, Inc. (1979) 5 ALRB No. 43. Proof of

this agency relationship is an inportant determnati on because the Board

accords less weight to the conduct of a non-party than to that of a party.
Takara International, Inc. (1977) 3 ALRB No. 24; see al so Onens- Gor ni ng

H berglass Gorp. (1969) 197 NLRB 219, 72 LRRM 1289; cf. Joseph Gubser (o.
(1981) 7 ALRB Nb. 33.

In the instant case, the Enployer has failed to establish that the
UFWengaged in the hone visitation of Jesus Lizarraga in which 12 to 14
individual s visited his residence. A though the UFWfield director Gscar
Mbondragon testified that the UAWhad a programof visiting enpl oyee' s hores,
these hone visitations were limted to two (2) or three (3) workers. This
programdi d not, however, include a visitation programof workers nunbering

12 to 14. #In any event, the Enployer in it's post-hearing bri ef

- 23/A the hearing M. Mndragon was a credible wtness. H's denmeanor
exhibited a good faith attenpt to answer the questions posed to hi mregardi ng
hils ]guties and responsi bility as a field office director in Cal exi co,
CGalifornia
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apparent|ly concedes that these visitors were union adherents rather than uni on
agents. Init's brief, the Enpl oyer asserts that "uni on adherents" gathered
at the personal residence of M. Lizarraga. (see page 13, |line 10 of

Enpl oyer' s post-hearing Brief). Assumng that there is evidence that these

I ndi vidual s were union adherents, the fact that workers are uni on proponents

Is not sufficient to attribute to the union responsibility for their

msconduct, if any. Tepusquet M neyards (1978) 4 ALRB No. 102; D Arrigo
Bros., of Galif. (1977) 3 ALRBNo. 37; S A Gerrard Farmng Gorp. (1980) 6
ALRB No. 49

Mbr eover, there appears on the record a contradiction between the
decl aration of M. Lizarraga submtted as part of the Enpl oyer's H ection
(hjection's Petition and his testinony at the hearing. In his declaration M.
Li zarraga states that the persons who gathered at his residence stated that
they were uni on nenbers and that they had cone to tal k about the union. A
the hearing, however, M. Lizarraga testified that these people had nerely
asked what was happeni ng wi th hi mbecause they saw he was unhappy. M.
Lizarraga did not testify that they had identified thensel ves as uni on nenbers
or even as workers of the Enployer. In fact, M. Lizarraga testified that he
did not know who they were.

Theref ore, based on the evidence presented, | do not find
that the 12 to 14 individual s that visited M. Lizarraga were uni on
agents or adherents.

Even assumng that these peopl e were uni on agents or
adherents, their conduct does not warrant setting aside the el ection. Here,
the Enpl oyer asserts that the gathering of people at the residence of Jesus

Li zarraga at approximately 5:00 a. m was coercive

-24-



and intimdating. The Enpl oyer cites Lhited FarmVrkers of Arerica, AFL-A O
(Marcel Jojola) (1980) 6 ALRB No. 58, for the Board' s holding that residential

picketing is coercive and intimdating. That case, however, is

di stingui shable fromthe present case. M. Lizarraga testified that the

peopl e who gathered on the street were situated approxi mately 60 to 80 feet
fromthe front of his residence. Mreover, these people did not carry picket
signs, flags or banners. These peopl e did not engage in marching, walking in
circles, chanting or yelling slogans, or engage in any other activity which in
any nanner resenbl es pi cketing or denonstrati ng.

The evi dence presented establishes that M. Lizarraga did not
becone aware of the presence of these people until he had left his house and
began to approach his car. Mreover, fromthe evidence presented it can be
inferred that Ms. Lizarraga and her nother, who were inside the residence,
did not becone aware of these visitors at all, even after M. Lizarraga had
| eft his residence and had gone to work that norning. The only conversation
that took place that norning was between M. Lizarraga and two or three of
these visitors. It was the visitors who expressed concern for M. Lizarraga
because they had heard that M. Lizarraga was not happy. After M. Lizarraga
responded that he did not know anything, he left for work arriving on tine at
6:00 aam M. Lizarraga was not prevented fromleaving his residence nor was
he chal lenged for his failure to continue conversing wth these visitors. M.
Li zarraga was not asked to join the union or to vote for the union at the
upcomng el ection, nor was M. Lizarraga asked to refrai n fromdoi ng anyt hi ng.

By contrast, in the UFW(Marcel Jojola) case, the

-25-



resi dences of several farmworkers were picketed in an effort to convince them
tojoin the strike. 1In one incident, approxinately 50 pi cketers narched al ong
the sidewalk in front of a worker's residence. The picketers chanted sl ogans
and directed various epithets and obscenities at the residences. In defining
the termcoercion or restraint in the context of determning whether the UFW
viol ated section 1154(a)(1) of the Agricultural Labor Relations Act, the Board
hel d that:

"The essence of coercion or restraint is that a

person is forced according to the dictates of another

and against his or her own judgnent and will, to act

or torefrain fromacting in a certain way."

Assuming that the individual s that visited M. Lizarraga were UFW
agents or adherents, their purpose appears not to have been to pursuade M.
Lizarraga to join the union since M. Lizarraga was a uni on nenber during
cal endar year 1980. Mreover, M. Lizarraga was the UFWs observer at the
el ection. ®Therefore, none of the acts which pronpted the Board to hol d that

the UFWviolated the Act in the UFPW(Marcel Jojola) case is present here.

Moreover, at the hearing, M. Lizarraga testified that he was not threatened
by the presence of these people at his residence. Therefore, the conduct
conpl ai ned of here by the Enpl oyer does not constitute coercion or

intimdation. Accordingly, the conduct conpl ai ned of here by the

24/1n its post-hearing brief the BEnpl oyer asserts that "it is the position
of Adanek & Dessert, Inc. that it was not nere happenstance or capriCi ousness
that excessive pressure was brought to bear upon Jesus Torres Lizarraga. He
was' convinced to be an el ection observer for a particular reason.” (enphasis
added) However, no evi dence was presented show ng that M. Lizarraga was
pressured excessively or convinced to be an el ecti on observer. The Enpl oyer's
gss_erti on, therefore, assumes a fact not in evidence and is rejected on that
asi s.
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Enpl oyer did not affect the outcone of the el ection.®

As to M. Jose Briquez and the visit nade to his residence by
one person who asked himto sign a union card, such conduct can hardly be
characteri zed as coercive or intimdating. Mreover, this hone visit by
one individual does not fall wthin the i ssue scheduled for hearing in this
case in that one individual does not constitute a | arge gathering of
individual s at the residences of prospective voters. 1In any event, such
conduct did not have an affect on the outcone of the el ection.
I'V.  Qoncl usi on

Havi ng found that the conduct conplai ned of here was not
coercive or intimdating, such conduct therefore does not warrant

setting aside the el ection.

25/ The Enpl oyer cites three (3) cases for the NRB s hol ding that where
conduct is so outrageous and aggrevated an election wll be set aside. These
cases are distinguishable. In Seakhouse Meat (o., Inc. (1973) 206 NLRB No.
28, the conduct conpl ai ned of was an enpl oyee telling anot her enpl oyee whil e
brandi shing a knife that if he voted agai nst the union he would kill him In
Sonoco, Inc. (1974) 210 NLRB No. 493, uni on adherents before the el ection told
ot her enpl oyees that they were expected to vote for the union, otherw se there
woul d be "bl ows and sl aps”, that they woul d be beaten up, and stated that
there woul d be blows on election day. In Danond Sate Poultry ., inc.
(1954) 107 NLRB No. 3, three individual s welded a knife and told an enpl oyee
to vote the right way or he would get hurt. These persons al so told other
enpl oyees to vote AQ that there had better be a good el ection or sonethi ng
woul d happen to them None of the actions discussed in these cases resenble in
any fashion the acts conpl ained of here. Indeed, no threats were nmade, nor
was M. Lizarraga told to vote in any particul ar nanner whi ch woul d evi dence
any formof inplied threat. Mreover, the enpl oyees that heard M.

Li zarraga' s account of the incident testified that they were not threatened or
fearful and they voted in the el ection.
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RECCOMMENDATT ON

Based on the findings of facts, anal ysis and concl usion herein, |
recormend that the Enpl oyer's objection be dismssed and that the Lhited Farm
VWrkers of America, AFL-A Q be certified as the excl usi ve bargai ni ng
representative of all the agricultural enpl oyees of the Ewployer in the Sate

of Galifornia.

DATED Novenber 13, 1981

Respectful |y submtted,

& ; "II :I §
\“‘ll..'u‘ W s bra .'n. E‘- E“‘: i
ISVMAELC A CASTRO
I nvestigative Hearing Exam ner
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