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STATE GF CALIFCRN A
AR GLTURAL LABCR RELATI ONS BOARD

HARKNESS, QOLGATE, BARTELL, INC,
dba UN TED PACKI NG GOMPANY,

Case Nos. 80-CE16-F
80-C& 17-F

Respondent ,
and

HECTAR GHAVEZ and
FRANO SCO GALLARDQ

Charging Parti es.

8 ALRB Nb. 18
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CEA S ON AND (RDER
h July 15, 1980, Admnistrative Law Gficer (ALO M chael

K Schmer issued the attached Decision in this proceeding. General
Gounsel tinely filed exceptions and a supporting brief and Respondent
thereafter filed an answering brief.

Pursuant to provisions of Labor Code section 1146, the
Agricul tural Labor Relations Board has del egated authority in this
natter to a three-nenber panel .

The Board has considered the record and the attached
Decision in light of the exceptions and briefs and has decided to
affirmthe ALOs rulings, findi ngs,y and concl usions and to adopt

hi s recommended O der.

[EETTEEEErrrrd

v V¢ find, contrary to the ALQ that enpl oyees Chavez and Gal lardo did
engage in concerted activity and that Respondent had know edge t her eof .
However, we agree wth the ALOthat, given the business justification
asserted by Respondent, the General Gounsel failed to establish by a
preponder ance of the evidence that the |ayoffs were unlawful |y
not i vat ed.



GROER

Pursuant to section 1160.3 of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Rel ations Board hereby orders
that the conplaint herein be, and it hereby is, dismssed inits

entirety.

Dated: March 3, 1982

HERBERT A PERRY, Acting Chai rnan

JEROME R WALD E Menber

JGN P. MOCARTHY, Menber

8 ALRB Nb. 18 2.



CASE SUMVARY

Harkness, ol gate, Bartell, Inc. 8 ALRB N\o. 18

dba ULhi ted Packing o. Case Nos. 80-CE16-F
80-C& 17-F

ALODEQ S QN

The conplaint alleges that two nechani cs, Hector Chavez and Franci sco
Gl lardo, were discrimnately discharged for engagi nﬂ in union and
other protected concerted activity. The ALOfound there was no
protected concerted activity or conpany know edge thereof. But, even
I f there had been, according to the ALQ the General (ounsel failed to
prove that the concerted activity of Chavez and Gall ardo was a
substantial or notivating factor in their layoff. The ALOcredited

t he busi ness reason presented by Respondent. A heat wave had caused
the loss of the Cassel man plumcrop 1n 1980. To offset the | oss,
Respondent nade various cost cutting noves, anong themlaying off the
two nechanics as well as canceling orders for two newtractors and two
trucks, and postponing the replanting of 60 acres.

BOARD DEAQ S ON

The Board uphel d the ALO s findi nP-that there was insufficient proof
to find the layoffs were unlawful Iy notivated. The Board not ed,
however, that 1t did find protected concerted activity and conpany
know edge thereof, contrary to the ALQ

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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STATE G CALI FCRN A
AR AQLTURAL LABCRRELATIO\BBOARDy

In the Matter of

HARKNESS, GOLGATE, BARTELL, INC
CBA N TED PACKI NG GOMPANY,

Case Nos @ 80-CE16-F
Respondent , 80-C&17-F
and
HECTCR GHAVEZ and FRAND SQO
GALLARDQ

Charging Parti es.

CGarla Jo Dakin, Esq.
of Fresno, California for
the General ounsel

Littler, Mendel son, Fastiff & Tichy
by Mchael J. Hogan, Esq.
of Fresno, Galifornia
for the Respondent

D=ORSNO)
STATEMENT F THE CASE

MOHAE K SCHMER Admnistrative Law Gficer: This case was
heard before ne in April and May, 1980, in Fresno, Galifornia; all
parties were represented by counsel. A charge was filed by Hector
Chavez on August 12, 1930 in Case Nunber 30-CE16-F. A charge was filed
by Francisco Gal | ardo on August 15, 1980 in Case Nunber 80-C& 17-F. The
Regional D rector consolidated the charges and i ssued a conpl ai nt on
April 3, 1981 alleging that Respondent violated Sections 1153(a) and (c)
of the Agricultural Labor

v Herein call ed the Beard.
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Rel ations Act (herein called the "Act") by dischargi ng Hector Chavez and
Franci sco Gal | ardo because of their concerted activities wth and on
behal f of their fellow enpl oyees and because of their support for the
Lhited FarmVrkers Uhion. Qopies of the charges and conpl ai nt were duly
served on Respondent. The parties were given the opportunity at the trial
to introduce rel evant evidence, examne and cross-exanm ne w tnesses and
argue orally, briefs in support of their respective positions were filed
after the hearing by all parties.

Uoon the entire record, including ny observation of the

deneanor of the wtnesses, and after consideration of the argunents
and briefs submtted by the parties, | nake the fol |l ow ng:

H ND NS GF FACT

Lhited Packing Conpany is engaged in agricultural operations in
Fresno Gounty, Galifornia. It enpl oys workers. Accordingly, | find
that Respondent is an agricultural enpl oyer wthin the neani ng of
Section 1140.4(c) of the Act.

At all tinmes naterial to the proceedi ngs, Hector Chavez and
Franci sco Gal lardo were agricul tural enpl oyees wthin the reaning of
Section 1140.4 (b) of the Act.

1. Respondent's Qperations

Harkness, ol gate and Bartell, Inc., conduces business under the
nane of Uhited Packing Gonpany. The operations are based in the town of
Sanger Galifornia. The officers are F.J. Harkness, M., President WII|am

ol gate, Secretary Treasures; and Larson Barwell.

-2



© 00 N O 0o A W DN P

N N N N N NN DNMNDNDN PP P P P P PP PP PP
o N oo 0o A W N P O O 00N O O A W N P+ O

Vice-President. United Packing Conpany (hereafter also alternatively
referred to as "UPC' or Respondent handl es production f groups of
ranches: the "famly ranches" and the "investor ranches". In addition,
UPC manages other farns for a nonthly fee. UPC al so packs and narket s
produce for "outside" growers.

There are twelve "famly farns": P edra Ranch, dothe Rarch,
Qual ity Ranch, WI dwood Ranch, R ver Ranch, odfel | ow Ranch, Véht oke
Ranch, Canpbel |l Ranch, Lintarn Ranch, MK niey Ranch, Bel nont Ranch and
Seven Farns. Seven Farns is located near Msalia. All the others are in
the Sanger area.

The "investor ranches" include the follow ng: 3lue R bbon Farns
partnership (including Laton Ranch and A arcksor. Ranch., Kings O eek

(including Gng Ranch), Tucker Ranch and ot hers.

The famly ranches are incorporated under the nane
"Hoyd. J. Harkness, Inc." Sone of the officers of Hoyd J. Harkness
Inc., (hereafter also referred to as "FJH ranches" or "famly ranches")
are also officers of Harkness, (olgate, Bartell, Inc. Hoyd J. Harkness,
Jr., (WlliamQolgate's uncle) is President; Harriet (olgate (ol gate' s
nother) is Vice-President and (ol gate is Secretary/ Treasurer. (ol gate
nakes all the primary busi ness decision regarding farmng operations on
t he twel ve ranches.

The famly ranches produce three crops --- Peaches, pluns and
nectori ens on about 1,600 acres, of which only 345 is in full production
because of a replanting programthat was begun about five or six years
ago to replace ol d peach varieties wth nore up-to-date varieties of
peaches, pluns and nectarines. Approxinately all of the full bargai ni ng

acreage consi sts of plunps hal f of which are the Cassel nan variety.

The harvest season runs about six nont hs
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bet ween May and Gt ober. ™

There are between 110 and 130 full tine, year round enpl oyees
working at both F. J. Harkness, Inc. and UPC about 50 to 60 such such
enpl oyees at F. J. Harkness, Inc., and about 60 to 70 at UPC In addition
are the large nunbers of seasonal workers in both the packi ng sheds of UPC
and the harvesting crews at FJH There are about five harvest crews of 25
persons each at the FJH ranches.

Abel Martinez, a worker for thirty tw years, is a farmsupervisor
in charge of pruning, discing, irrigation and picking. He has hel d that
position for over ten years. Joe Garcia is also a farmsupervisor ("farm
nanager") and his duties include prinary responsibility for spraying
Insecticides, fertilization and weed control. He also assists Martinez in
the harvest. Both nen work on the "famly ranches", except for the ranch
known as Seven Farns. Respondent admtted that these two nen were
supervisors wthin the neaning of Section 1140.4(j) of the ALRA

The nmanagenent structure through whi ch Martinez supervises, incl udes
ranch forenen for the larger ranches. These nen are Arturo Rojas of the
R ver Ranch, George 'also referred to as "Jorge") Mntory, in charge of
P edra Ranch; Genaro S lva, in charge of wldwod Ranch; and Rodrigo Duran,
in charge of Canpbel I, "Vdhtoke and Goodf al | ow Ranches. Qher snal | er
ranches are left to the charge of irrigation and this nen are general ly
known as ranch workers. They include Fable Mrales, Domngo Slva, and
R chard and | shutme at d otho Ranch. There are five harvest crew pushers,

each in charge of 25 nen during the harvest nonths.

-4-
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Abel Martinez supervised the two nechanics at issue,
Hector Chavez and Franci sco Gallardo. Garcia al so assisted Martines in
ot her duti es.

In the summer of 1980, an extraordi nary heat wave struck the San
Joaquin Valley, resulting in the alnost total destruction of the Cassel nan
plumcrop. Because the (olgate famly farns grewthis variety of pluns on
35%of their full bearing acreage, they suffered substantial financial
| osses which WIliam @l gate put at SI5C 300, a figure never effectively
refuted. The famly farns sustained an overall loss for fiscal year 1980,
the second year in a rowthat the famly farns and Uhited Packi ng Conpany

showed overal | | osses.

I11. Previous Lhion Activitv at Respondent

Respondent had a | abor contract with the Uhited Farmworkers for a
period of three years, ending in 1973. After that the contract expired,

there was a short strike, lasting fromone day to a few weeks

on the various farns. Mst of the enpl oyees worked during the strike. No
enpl oyee has ever beer, dismssed fromthe famly farns because of

participation in union activities.

IV. The Hring of Hector Chavez And Franci sco Gall ardo

Hector (havez was hired by the Respondent in My, 1979 work as a
nechanic inits repair shop. In the preceeding ten years, the Conpany has
hired only one full tine nechanic, Tony Serrano, who worked for a period of
approxi matel y one year. Previously the conpany are hired and truck dri ver
Mario Garcia, who worked as a part tine nechanic in the shop for a period of
sone eight nonths. In between Garia and Sarrano, Pete O llon, an i ndependent

contractor, did sone of the conpany’ s nechani cal work for about
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nonths. Shortly after Chavez was hired, the Conpany enpl oyed
Franci sco Gallardo to repl ace Serrano, who had | eft the CGonpany.

V. The Enpl oyee Meetings At The Shop

Approxi mately nine nonths after Chavez and Gal | ardo were
hired, they participated in sone infornal gatherings of enpl oyees at

the shop. During these neetings several enpl oyees woul d sit accrued,
their working conditions at the ranches. S mlar neetings had been

bef ore charvez and Gallardo were hired the neeting were not called or
pronot ed; peopl e showed up they wanted to, but no one was asked to cone
nly few enpl oyees attai ned neeting any one tine Charvez and Gl | ardo
participate in some eight to ten neeting during six to nine nonth period
prior to being laid off in August, 1980.

Abel Martinez and Joe Garcia were the only nanagenent | evel
persons who the evidence indicated were aware that the neetings were
taking place. Mrtinez and Garcia, however, never attended any of the
neetings and had very little know edge about what was bei ng di scussed.
WlliamQolgate testified that he had no know edge that the neetings
were taking place. No evidence was presented to showthat Martinez or

Garcia ever discussed the neetings wth (ol gate.

There was no evidence that woul d indicate that nanagenent
personnel out the neetings or those attendi ng themunder surveillance The
only interest that nanagenent ever showed in the neetings was short
conversation that Martinez and wth Heuterio Gonez, one of the enpl oyees
who attended sone of the neetings. This was the occasion that any

enpl oyee was ever
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asked about the neetings. It appeared as a casual passing query and was
not alleged as a proscribed interrogation. In that conversation, which
|asted | ess than two mnutes, Martinez asked Gonez hew t he neeti ng had gone
the night before. However, Martinez did net ask Gonez who el se had been at
the neeting. Mevidence was presented to indicate that any enpl oyee was
ever threatened, coerced, or restrained in any way for attendi ng the

neet i ngs.

(e of the topics that enpl oyees di scussed at the neetings was the
formati on of a ranch conmttee whi ch woul d di scuss various job-rel ated
concerns wth Golgate. Hector Chavez testified chat two other ranch
enpl oyees, George Mbontoya and Domngo Silva, cold himthat (ol gate had said
the enpl oyees could forma coomttee. A so, Heuterio Gnez, the above
referenced ranch worker, testified that Colgate had told a group of
enpl oyees sone years earlier that they could forma workers' commttee.

The infornal gatherings al ways cook place after work and never
interfered wth the operations of the farm No evi dence was presented t hat

woul d indicate that Colgate or any sort of threat disruptive activity.

IV. (olgate's Relationship wth Chavez and Gil | ardo

Nbo evi dence was presented that woul d i ndicate that had
ever acted in a hostile or antagonistic nanner toward Chavez Gl | ar do.
To the contrary, in every encounter wth Chavez and Gal | ardo, (ol gate
di spl ayed a cooperative and positive altitude. For exanple, over a
period of nonths, Chavez suggested to repl ace several ways to inprove
the operations of the shop including: construction of an A-frame for

lifting engines out O tractors; the
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nunbering of equi pnent for identification;, the use of a work

systemto keep a record of repairs done; and the purchase of a

| arger conpressor to nake additional types of repairs possible at

the shop. (ol gate expressed his approval of each of these suggestions

and tol d Chavez to inpl enent themZ/

Aso, in May 1980, just three nonths before Chavez and Gal | ardo
were laid off, they received wage increases. Both nen were dissatisfied
wth their initial increases of twenty-five cents per hour and so they
spoke with Golgate. Chavez asked (ol gate, "Were [did you get] the idea
that twenty-five cents was going to be enough for ny job?" Chavez al so
asked (ol gate if he were happy wth his job. Golgate replied that he
was very happy wthit. Shortly thereafter, (olgate granted Chavez an
additional twenty-five cents an hour increase.

Likewse, Gallardo told ol gate that, his wage increase was
not enough because it was a | ower percentage of his base pay than
that received by other workers. (olgate gave himan additional raise
and said that he was sorry that he could not pay himnore. |n response
to Gl lardo' s question, (lgate told himthat he |iked his work.

MI. The Qosing 0 The Shop By Gl gate

Shortly after the failure of the 1930 Cassel nan pl us crop

(ol gate nace several decisions in an effort to offset the | osses fromthe
crop failure and to reduce the | abor costs for nechani cal

2/

General counsel contented these instances of approval of Chavez
and Gal | ardo bol ster her case |n that ol 8ate was happ%/ wWth happy t he
per f or mances of these nen and thus thelr ismssal nust have been for
proscribed reasons. This does not follow unless additional evidence was
not presented, woul d so indicate.
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repairs at the ranches. Frst, on August 1, 1930, (olgate call ed Sam

Pal l esi, at Fresno Equi prent Conpany, to confirmecancel | ati on of two John
Deere 2640 tractors which he had ordered in the latter car-of June. Colgate
told Pallesi that he woul d not be able to take the tractors because the
noney flow situation was not going to be |ike he expected.

A'so, during the first part of August, 1980, (olgate called San
Lovegren, owner-nanager of Lovegren Mtor Conpany in Sanger, Galifornia, to
cancel two pickup trucks that he had ordered in the early part of July.

ol gate said he woul d not be able to take the trucks because of economc
reasons.

Next, ol gate postponed the repl anting of approxi nately 60 acres
of peach trees that had been planned for the wnter of 1981. That narked
the first tine in five or six years that a sizeable portion of the ol d peach
trees had not been replaced on the famly farns. The farns were invol ved in
a long termrepl aci ng programdesigned to repl ace old trees on approxi nat el y
65%of their acreage.

Fnally, on August 9, 1980, (olgate told Abel Martinez and Joe

Garcia to close the shop and lay off the nechanics. Some three or four
weeks earlier, (olgate had told Martinez and Garcia that he was debeting the
possibility of closing the shop for economc reasons. However, he did not
di scuss the decision wth themor ask their opinion about closing the shop.

(ol gate testified that he closed the shoe because he through it was
a fringe benefit, a luxury that could not be justified in light of the
serious financial |osses that the farns had suffered that sumer. In
addition he testified that he through it woul d be

-0



© 00 N oo 0o b~ w N Bk

N NN N N NN NN R RB B B B B B B B
© N o O A W N RFP O © 0 N O 0o M W N P O

cheaper to hire outside nechanics to do the work on an as needed basi s,
even at a higher hourly wage, than to keep two full tine nechani cs on
the payrol|l eight to ten hours a day, six days a week. This judgnent was
borne out by subsequent events, which showed that |abor costs for
nechani cal repairs on the famly farns were reduced by 50% by havi ng
out si de nechani cs do the work.

During the four nonths i mmedi ately after the nechanics were laid
off, the labor costs for nechanical repairs done for the famly ranches
totalled $3,362.24. |In contrast, during the four nonths imedi ately
prior to the closing of the shoe, simlar |abor costs paid to Chavez and
@&l I ardo anmounted to 37, 148. 00.

The famly ranches were receiving di scounts on parts when Chavez
was enpl oyed as a nechanic at the ranch. However, Chavez testified that
the ranches were receiving di scounts before he was enpl oyed and that they
were not receiving themnerely because he was there. The General Counsel
presented a single invoice for parts purchased for the ranches after
(havez was |aid off which apparently shows no di scount was gi ven.

Mol gate testified that his ranches were still receiving di scounts.

A though di scounts coul d be gi ven w thout appearing on the invoices, | do
nor believe resolution of this question to be hel pful in the disposition
of this case.

On August 9, 1980, Martinez and Garcia went to the shop and tol d
Chavez and Gal l ardo that ol gate wanted to cl ose the shop. Chavez col d
Martinez that the shop was bei ng cl osed because he was pro- Uni on.
Martinez denied that charge wal ked cut of the shop. Garcia assured
(havez that he was laid off, not fired, and that he coul d get

unenpl oynent paynent s.

-10-
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MIl. Repair perations A The Fam |y Ranches

S nce The Aosing 0 The Shop

Abel Martinez, a long-tine supervisor at the famly ranches,
testified that there had been no problens in getting nechanical repairs
nade after Chavez and Gallardo were laid off. Wenever a tractor broke
down, one of the forenen called Frank Sani, a nechanics at Sanger Farm
Service, whichis amle or so fromthe Rver Ranch. Sani woul d cone as
soon as possible, usually wthin an hour. Sani was called only once or
tw ce a week, dependi ng on the season, because there were not nany
repairs that needed to be nmade en equi pnent when Chavez and Gal | ardo
left.

The shop is still supplied wth various parts and filters, which
the tractor drivers use to do routine nai ntenance en their equi prnent.
The new conpressor is being used for general ranch purposes, including

the blowng out of filters and the cleaning of tractors and trucks.

D SOUSS AN AND GONCLUS ONS

The conplaint in this case alleges that on or about August 9, 1980,
Respondent, through its agent Abel Martinez, discharged Hector Chavez and
Franci sco Gal | ardo because of their concerted activities wth and on behal f
of fellow enpl oyees and because of their support for the UFW In order to
establish a prina facie case of discrimnatory discharge in viol ation of
Section 1153 a and (c) of the Act, the General Gounsel nust prove by
pr eponder ance of the evidence that the enpl oyee was engaged i n sone
protected activity, that Respondent knew of the enpl oyee's activity, and
that there was sone connection or causal relationship between one

-11-
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protected activity and the Enpl oyer's actions. Jackson & Perkins
Rose . 5 ALRB M. 20, 5.

The prinary issue in the instant case is whether there is some
connection or causal relationship between the alleged protected activity
and the laying off of Chavez and Gal | ar do.

General Gounsel naintains that Respondent’'s agents, Martinet: and
Garcia, had know edge- that the enpl oyees were hol ding neetings in the
shop and were aware of sone of the things that were bei ng di scussed.

A so Chavez tal ked wth Martinez and Garci a about several of the

wor kers' concerns, such as the alleged need for brakes on sone of the
tractors and the alleged need for coveralls for those enpl oyees using
pesti Ci des.gl h this basis, General (ounsel argues that the Ewl oyer,
through its agents, Martinez and Garcia, had know edge of the concerted
activities of Chavez and Gl | ardo.

Respondent argues that the General Counsel fail ed to show that
(ol gate knew that the enpl oyees were encaged in protected activities.
Respondent contends that Martinez and Garcia never attended any of the

enpl oyees' neetings and showed no interest, in

& The General (ounsel elicited testinony fromHector Chavez to
the effect that sone of the tractors on the famly farns had brakes,
that Gonpany enpl oyees did not have adequate protective equi pnent and
clothing for spraying pesticides, and that some workers were deni ed
overtine pay. However, facts showthat these allegations were totally
unfounded. Frst, (olgate testified that he was unaware of any unpaid
clains for overtine by his enpl oyees 'and had not di scussed such cl ai ns
wth any one in the past year. In addition, no conplaints regarding
overtine have been filed agai nst the Gonpany wth the Labor

commssioner's office during period in gquestion.
Furthernore, pursuant to a conplaint filed by Chavez Septenber
7, 1980, Gal -C8HA inspected, without warning, the famly farns on
Sept enber 23, 1980, but found no violation regardi ng tractor breaker or
protective equi pnent for pesticide sprayers.

-12-
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in what was bei ng di scussed at the neetings, except for one very short
casual and passing conversation wth Heuterio Gonez. Respondent notes
that Chavez admtted that he never discussed any topi cs brought up at the
neetings wth CGolgate and that there is no evidence that any other enpl oyee
did so. 4 Respondent al so notes that (ol gate deni ed any know edge of the
enpl oyee neetings. No evidence was presented to show that Martinez or
Garci a di scussed the enpl oyee neetings or other alleged concerted
activities wth ol gate.
There is no evidence that ol gate had know edge of the enpl oyee
neetings or other concerted activities by Chavez or Gallardo and no
testi nony was gi ven by anyone, including Chavez and Gal | ardo, that woul d
I ndi cat e such know edge on the oar- of (ol rate. (olgate' s uncontradicted
testinony is that he had no know edge of such concerted, protected
activities. Based upon ny observation of the deneanor of Colgate as a
wtness and ny feeling as to the general consistency of his testinony, I am
not able to discredit lgate. In any event, however, whether such
know edge is inputabl e to (ol gate through his supervi sors does net decide
the outcone of the case. BEven assumng such know edge, the key question
becones whet her there was a causal connection between the neeting and the
| ayof f s.
The conplaint alleges that Hector Chavez and Francisco @Gl lardo
wer e di scharged by the Respondent because of their concerted activities
wth and on behal f of fellow enpl oyees and been of their support of the

Lhited FarmVWrkers farmworkers union herein call ed

2 See footnote 3.
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"UFW") Were the existence of an alleged discrimnatory notive on the part
of the enployer is the prinmary issue, as in the instant case, General
Qounsel has an affirmati ve burden of proof to nmake a clear show ng that the
Enpl oyer' s anti-uni on ani nus was =* notive for the discharge. Kawano Inc.
v. ALRB, 106 Gal . Ape. 3d 937, 952. The General Counsel does not neet

its burden of proof if it establishes only a suspicion that an enpl oyer
di scharged an enpl oyee because of his concerted, protected activity. LU
ETTE Farns, Inc., 3 ALRB No. 38; Robert H Hckam 4 ALRB M. 48. A the

least, it nust be established that the enpl oyee's protected conduct was a

"substantial" or" notivating" factor in the enployer's decision to termnate
the enpl oyee. Wight Line, Inc., 251 NNRB No. 5C 103 LRHM 1169, 1171
(1980).

Even if the General CGounsel had established that Col gate had sone

know edge of the concerted activities of the alleged discrimnatees which |
do not find, no evidence was presented to show that the protected conduct
was a "substantial" or "notivating" factor in his decision to lay off Chavez
and Gallardo. olgate's Lack of anti union aninus is denonstrated by the
fact that he repeatedl y tol d enpl oyees that he was not opposed to their

havi ng a ranch conmttee whi ch woul d di scuss their work-rel ated concerns

wth him?

o conflicting testinony was presented concerni ng several statenents
chat Abel Martinez allegedly expressed wth regard to the UPV  Wiet her or
not. Martinez actually nmade such statenents, they were clearly his personal
opinion and can in no way serve as a cases to infer that ol gate had an
anti-union attitude. It was held in Hansen Farns, 3 ALRB No. 43 (1977),
that a threat nade by a supervisor to fire enpl oyees who were uni on
synpat hi zers could not be attributed to the enpl oyer, since the enpl oyees
were aware that such a threat was contrary to the enployer's policy. Hansen
Farns, supra At.6. In Hansen the supervisor told the enpl oyees that (Cont.
next page.
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In every encounter wth the two nechani cs, ol gate di splayed a cooperative
and positive attitude. In addition, there was no evidence of threats,
coercion, harassnent, or surveillance directed by ol gate or any ot her
nanagenent personnel toward those enpl oyees who attended the infornal

neet i ngs.§/ Moreover, had (ol gate know edge of these neetings and had he been
di sposed to engage in proscribed activity, it does not strike ne as pl ausi bl e
that he woul d have waited sone six or nine nonths before acting. The
proscribed action woul d have nore |ikely cone instantly before any

organi zational 'gains, if any, could have been had. The timng of this

action does not appear to coincide wth an intent to forecl ose protected

activity.

¥ (ont.)

It was up to us we would have fired all of you [synpathizers to
the Chavez novenent]|. . .[but] M. Hansen said he didn't wane us to fire

anybody" (ld. at 5. Snceit was clear that the supervisor's statenent was
an expression of his own personal feeling and not that of his enpl oyer, it
could not be attributed to the enpl oyer.

~ Inthe instant case, no statenment alleged to have been nade by
Mirtinez is even renotely as harsh arid anti-union as the one nade by the
supervi sor in Hansen: Furthernore, if Martinez nade any unfavorabl e comments
about the UFW he was cl early expressing his personal opini ons which are not
attributable to ol gate in Ilght of the Hansen I’U!IHP, whi ch is squarely on
point. Mbreover, Mrtinez and other supervisors including Golgate are not
only entitled to their opinions, but are entitled to express themas | ong as
the expression is not coercive. Negative feelings are not, ipso facto,
coercive. The enpl oyees were wel | aware that no one had ever been fired from
Lhi t ed because of uni on nenbership and that Col gate had repeatedly said that
he was not opposed to their formng a workers' coomttee. In addition, the
unchal | enced evi dence shows that (ol gate was positive and cooperative In
eve6r/y encounter wth Chavez and Gal | ar do.

= l|sabel Gllardo, one of the enpl oyees who attended four of 25: the
informal neetings, testified that Abel Martinez showed off a picture of
CGaesar Chavez and stated that nenbers of the Lhion were 26 on wel fare.
FHowever, Gallardo said that he wasn't afraid to welfare wth Martinez and was

not at all threatened by his actions.

The General Gounsel specifically disclainmed that she was al | egi ng
that any of Martinez' actions toward Gallardo incident constituted a
viol ation of Section 1153 a of Act.

-13-
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The record reveal s nuch convi nci ng evi dence t hat
(ol gate's decision to close the shop was notivated by | egitinate busi ness
considerations. Frst, there is no question that Golgate's famly farns
suffered substantial | osses because of the failure of the Cassel nan pl um
crop in 1980. Secondly, it is undisputed that (ol gate took a series of
steps to reduce expenses for the famly ranches.z/ Third, the record shows
that the nechanic's shop had never been a |long-standing part of the farms
operations. Before Chavez and Gal |l ardo, the ranches had enpl oyed only two
I n-house nechanics (one of themonly part tine), for a total of sone year
and one-half. Furthernmore, (olgate testified that he had considered cl osing
the shop even prior to the crop failure in 1980 because he thought it woul d
be cheaper to have repai rs done by outside nechani cs, on an as ' needed
basis, rather than to keep two full-tine nechanics on the payroll.
Mai ntai ni ng a shop on the ranch required the costly stocking of parts and
supplies. The shop was net being used a high percentage of tine. It was
necessary to ook for work to keep the nechanics busy. ol gate, under
financial pressure, deened the shop inefficient. This judgnment was
confirmed by subsequent events, which showed that |abor costs for nechani cal

repai rs were reduced by over one-half after the shoe was cl osed.

a In August 1980, Colgate al so inpl enented a change in the discing

techni que used by the tractor drivers in cultivating the orchards on the
famly farns . This change was a result of an experinent on the famly
farns in 1979 whi ch showed that one-way discing required less tractor tine
for weed control than cross discing did However, it did not affect the
overall increase in tractor tine necessary for the proper cultivation
(spraying, picking, at ceters of the maturing orchard. This expl anation,

of the increase in tractor tine was not chall enged by the General Counsel .
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Wiile it is often necessary to draw an inference of a

discrimnatory notive on the part of an enpl oyer, there nust

substantial evi dence§/ on which to case chat inference. The record

evi dence does not persuade ne to conclude that the concerted activity of
Chavez and Gal l ardo was a "substantial" or “notivations” factor in

ol gate' s decision to lay themoff consequently the General (ounsel has
failed to prove chat Respondent the general counsel fail to prove that
resident has violated the Act.

Uoon the basis of the entire record and the findings of fact and
Pursuant to section 1160.3 of the Act | hereby issue the fol | ow ng
r ecommended:

QROER
The conplaint shall be, and hereby is, dismssed it’s entirety.

DATED  July 15, 1930
Mgt £ <onnitr

M CHEL K. SCHM ER
Adm ni strative Law O ficer

8/Tenneco west, Inc., ALRB No. 12, 31 1981; Lu-Ete Farns Inc., 8 ALRB
38 11 19..

“Wien the conplaints relates to discrimnation under section 1153, of

the ALRB, as it does in this case, the General (ounsel has the burden of
establ i shing the el ements which no to prove the discretionary nature of
the charges. he of these elenents is anti-union notivation, and nore than
a nere suspicion of such notivation nust be shown.

[1]t must be shown that one anti-union notivation or anti-concerted
activity notivation, while not necessary the domnant notive, . . .is the
novi ng cause behi nd the enpl oyer’ s conduct and that the enpl oyee woul d not
have been subscript to the contact ‘but for’ such activity.” Tenence

‘Ve¢st’ Inc., supra.
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