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DECI SI ON AND CERTI FI CATI ON OF REPRESENTATI VE

Following a Petition for Certification filed by the United Farm
Wrkers of Anerica, AFL-CIO (UFW on August 12, 1980, i a representation
el ection was conducted on August 20 anong the Enpl oyer's agricultural
empl oyees. The Oficial Tally of Ballots showed the follow ng result:

N thion . . . . 000 61
(hallenged Ballots . . . . . . . 28
wd . . . . . . . . . . . . 5

Tot al 216

The Enployer tinely filed post-election objections, five of which
were set for hearing. The Enployer alleged that agents of the Agricultural
Labor Rel ations Board (Board) neglected for a time to maintain control of
the ballot box at the Watsonville polling site and that, during and

foll ow ng that unsupervised

yAJI dates herein refer to cal endar year 1980 unl ess ot herw se stated.



period, the observer for the UPWengaged i n i npermssi bl e canpai gning. The

Enpl oyer al so alleged that when its observer objected to the other observer's
conduct, the Board agents refused to take appropriate action. The Enpl oyer
further alleged that over the Enpl oyer's observer's objection, voters wth
fraudul ent identifications were permtted to cast unchal | enged ball ots, and that
said voters were procured by the UFW

The hearing on the above obj ections was held on July 28 and 29,
1981, before Investigative Hearing Exammner (I HE Robert L. Burkett who issued his
Deci si on on Decenber 4, 1981.

Pursuant to Labor Gode section 11462’ the Board has del egat ed
its authority inthis natter to a three-nenber panel .

The Board has considered the record and the attached | HE Decision in
light of the exceptions and briefs of the parties and has decided to affirmthe
IHE a rulings, findings, and conclusions, as nodified herein, and to adopt his
reconmendat i ons.

V¢ find that the evidence presented at the hearing on all the
obj ections was insufficient to carry the Enpl oyer's burden to showthat the

al l eged i nproper conduct took place. Galifornia Lettuce (Mr. 29, 1979) 5 ARB

No. 24. Secifically, no evidence what soever was presented on the issue of the
UFWs al | eged procurenent of voters wth fraudulent identification. n the issue
of the alleged failure to control the ballot box, we find, contrary to the | Hg
that it is unnecessary to resolve the credibility of the Enpl oyer's wtness.

Taki ng hi s evi dence as

g/AI | section citations herein refer to the CGalifornia Labor Gode unl ess
ot herw se st at ed.
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true, at nost one Board agent, of the four who were stipulated by the parties
as having been present and performng their duties, left the situs of the
bal | ot box for a brief period of time. W find the record evi dence shows that
during the period when that Board agent was away fromthe ballot box, at |east
three other Board agents were present and performng their duties, and that at
| east one Board agent was present at the voting table near the ballot box.

The el ection objection alleging that sone voters used fraudul ent
identifications is also unsupported by the evidence presented. Further, the
Enpl oyer's sole witness on this issue testified inconclusively, stating at
| east twice that those individuals cast ballots which were either challenged
or decl ared void.

The final objection, that inperm ssible canpaigning or
el ectioneering occurred during the balloting, depends on credibility
resol utions. The Enpl oyer's observer testified that such canpaigning did
occur, but both Board agents who testified denied that any such canpai gni ng
took place. The IHE resolved the issue based on the inconclusive and
discredited testimony of the Enployer's witness and the credited testinony of
a Board agent. To the extent that a hearing officer's credibility resolutions
are based on deneanor we will not disturb themunless the clear preponderance
of the relevant evidence denonstrates that they are incorrect. AdamDairy dba
Rancho Dos Rios (Apr. 26, 1978) 4 ALRB No. 24; Standard Dry V@l | Products
(1950) 91 NNRB 544 [ 26 LRRM1531]. W& have reviewed the record and find the
ALO s

8 ALRB No. 13 3.



credibility resolutions to be supported by the record as a whol e

As we find there is insufficient evidence to support any of the
Enpl oyer' s objections we hereby overrul e those objections and uphold the election,
and we shall certify the UFWas the exclusive collective-bargaining representative
of the Enployer's agricultural enployees.

CERTI FI CATI ON OF REPRESENTATI VE

It is hereby certified that a majority of the valid votes has been
cast for the United Farm Wrkers of Anerica, AFL-CO ( UFW), and that, pursuant to
section 1146, the said |abor organization is the exclusive representative of all
the agricultural enployees of Thomas S. Castle Farnms, I nc., in the State of
California for the purpose of collective bargaining as defined in section
1155.2( a) , concerning wages, working hours, and other terms and conditions of
enmpl oynment .

Dat ed: February 23, 1982

HERBERT A PERRY, Acting Chairnan

ALFRED H SONG  Menber

JEROME R WALD E, Menber

8 ALRB No. 13 4.



CASE SUWARY

Thonmas S. Gastle Farns, |nc. 8 ALRB No. 13
Case No. 80- RG 40- SAL

| HE DECI SI ON

After the UPWfiled a representation petition on August 12, 1980, an

el ection was held on August 20 at polling sites in Vétsonville, Hollister,
and Merced. The Enpl oyer filed objections to conduct tending to affect the
results of the election, alleging that a Board agent neglected to control
the ballot box at the polling site in Vétsonville, that voters wth

fraudul ent identifications were procured by the UFWand al l owed to vote by
the Board agents, and that inproper canpaigning took pl ace by a UFWobserver
and was permtted by the Board agents.

The | HE concl uded that no evi dence was presented show ng that the UFW
procured fraudul ent voters. He found the Enployer's witness for the other
objections was lacking in credibility and relied on the testinony of Board
agents to find that the other alleged conduct did not occur.

BOARD DEC SI ON

The Board affirmed the findings, rulings, and conclusions of the |Hg
holding that the Eployer failed to neet its burden to show that the
al | eged msconduct occurred. The Board therefore overrul ed the objections,
uphel d the el ection, and certified the UAWas the excl usive representative
of the Enmpl oyer's agricul tural enpl oyees.

* * %

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.



STATE OF CALI FORNI A
BEFORE THE AGRI CULTURAL LABOR RELATI ONS BOARD

In the Matter of:

THOVAS S. CASTLE FARMG, | NC.,
Epl oyer,

and Case No. 80-RG 40-SAL

UN TED FARM WRKERS
OG- AMERI CA, AFL-CA Q

Petitioner.

e e N N e N N N N N N N N

Robert Garrol |, for Enpl oyer

CGrnmen S Hores, for Petitioner
DEQ SI ON

Statenment of the Case

Robert L. Burkett, Investigative Hearing Examiner: This case was
heard by nme on July 28th and 29th, 1981, in Salinas, California. A Petition
for Certification was filed by the United Farm Workers of Anerica, AFL-CIO
(hereinafter referred to as the UFW on August 12, 1980. The Agricultural
Labor Rel ations Board conducted an el ection on August 20, 1980. The tally of
bal | ots showed the follow ng results:

UFW 122
No- Uhi on 61
Chal I enged Bal l ots 28

Castle Farns (hereinafter referred to as Epl oyer or Gonpany)
thereafter filed tinely post-election objections pursuant to Labor (de section

1156.3(c) . The Executive Secretary of the



Board di smissed a nuniber of objections and set the foll ow ng i ssues for hearing;

1. Wether the Agricultural Labor Rel ations Board
through its representati ves and agents, conpletely left the
pol ling place during the election wth the result that ball ot
box, polling booths and entire voting area was | eft unattended;
alnd i f so whether such conduct affected the outcone of the
el ection.

2. Wiether the UFW through its observer, who stood next to
the voting booths during the pol ling period, nade canpai gn
statenents to voters inmediately prior to their entering the
voting booths and illegally pointed to the box on the ballot in
whi ch was | ocated UFWsyniol , i medi atel y before voters entered
the polling booths to vote; and if so, whether such conduct
affected the outcone of the el ection.

3. Wether the ALRB failed or refused to prohibit a UFW
observer fromstandi ng next to the voting boot hs
canpai gning wth the voters as they entered the voting
boot hs, and gesturing to the box on the ballot in which was
| ocated the UFWsynibol , i nmedi ately before the voters cast
their votes; and if so, whether such conduct affected the
out cone of the el ection.

4. Whether the board agents interfered wth the fair operation
of the el ection process by failing and refusing, despite
cl ear chall enges by the enpl oyers observer to prohibit
several workers who were not enpl oyed by the enpl oyer and
who was not eligible to vote fromassumng the nanes of
workers who were eligible to vote permtting themto vote
inthe election, and, if so, what if such conduct affected
the out cone of the el ection.

5 Wether the UPWthrough its agents, representatives and
supporters interfered wth the fair operation of the
el ection process by illegally and wilfully arranging for
sone persons who were not enpl oyed by the enpl oyer and
were not eligible to vote in the el ection to assune the
identities of workers who were enpl oyed by the enpl oyer and
were eligible to vote inthe elections solely to the
purpose of voting inthe election and, if so, what if such
conduct affected the outcone of the el ection.



FI NDI NGS G- FACT

Backgr ound

The nmajor issues in this investigation revolve around the conduct
that took place during the voting at the Watsonville polling site. Stated
sinply, it is the enmployers position that the ALRB agents |left the voter
identification table, the polling booth, and the ballot box unattended for 5
mnutes during the election, and that in the absence of board agents, the UFW
observers and UFWorgani zer engaged in various forns of electioneering anong 12
voters who were standing in line to get their ballots and voters who were
entering the polling booths, as well as other voters who were in the quarantine
ar ea.

In addition the enployers' nost critical wtness, Joaquin Garcia,
who was the conpany observer during the election at Watsonville, testified
that during the course of the election (8) individuals were allowed to vote
over his protest that they were voting under assumed names.

Finally, it is the enployer's position that Luis Viniegra, the
board agent in charge of the Watsonville polling site, adnmitted at the hearing
that he allowed loiterers to remain in the quarantine area during the voting
and actually gave them permssion to "nmake a few conments” to the voters
despite M. Garcia's strenuous objections that he could be telling voters how

to vote.

THE WATSONVI LLE POLLI NG SI TE

The voting at the Vétsonville polling site took place on/or about
August 20, 1980, begi nning soneti ne between 5: 45 P. M.



and 6: 00 P. M. Mke Castle, vice-president of Castle Farns, arrived at the

pol ling place of Watsonville at approximately 5:10 P. M. Luis Viniegra the
board agent in charge of the voting in Wtsonville, arrived at the site about
5:15 P. M. Shortly thereafter the board agents began setting up the polling
booths in the parking area of the Buena Vista Canp. During this tine,

i mredi ately before the voting began, a | arge nunber of people gathered near the
polling area. John Brown, a UFWrepresentative, began passing out the canpaign
literature to these people and urged themto vote for the union. M. Brown
ceased his activities once the election began.

Joaquin Garcia, the conpany observer at the Watsonville polling
site, arrived sonetime between 6: 30 and 7: 10. The el ection began between 5: 45
and 6: 00 P. M. According to the testimony of M. Garcia, upon his arrival
(which he clained took place at 6: 30) he spent 10 minutes looking for M.
Viniegra and then found himand expl ained why he was late to work and took his
pl ace as an observer at the voter identification table. M. Garcia testified
that 10 mnutes later M. Viniegra left the table and went to his car which was
about seven neters away. Wile at his car M. Viniegra was talking to some
girls and putting on his jacket and that he was absent fromthe table for at
| east 5 m nutes.

M. Garcia went on to testify that during M. Viniegra' s absence
the only persons at the voters identification table was Jesus Zanora and Jorge
Sal gado, the UFWobservers, Luis Arteaga, a UFWorgani zer, and hinmself. He
stated that he overheard M. Zanora tell M. Arteaga to go pursuade the people

that were



voting to vote for the union; M. Arteaga conplied wth this request. In
addition he testified that M. Zanora told the voters "hey, vote for the union.
Put your vote on the eagl e". He stated that M. Zanora al so pointed to the UFW
eagle on the ballot and told the voters, "put your vote on the eagl €' because it
was "the good one”. Manwhile, he stated M. Arteaga was at the pol | i ng boot h
el ectioneering as M. Zanora had instructed himto. M. Garcia stated that he
told M. Zanora that what they were doing was not right and that they shoul d | et
the voters vote for thensel ves. He stated that M. Zanora becane angry and
tried to coerce M. Garciainto silence by telling himto "shut up". He
testified that after M. Mniegra returned fromhis car to the table, M.
Zanora, M. Arteaga, and M. Salgado "fell silent". M. Gurcia stated that he
told M. Mniegrathat M. Zanora, M. Salgado, and M. Arteaga has been telling
the workers howto vote. However, he stated that M. M niegra responded t hat
he could not do anything because he had not seen it happen. M. Garcia further
testified that he conplained to M. Miniegra that sone 12 peopl e who were not
voting were loitering wthin the polling area and "could be telling peopl e howto
vote". Hestatedthat M. Miniegrareplied that it was not wong for themto
be there.

He further testified that 3 people repeatedly entered the
polling area to consult wth Jesus, Zanora and M. Arteaga and then | eft.

M. Garcia went on to testify that there were
approxi nately 8 individual s who were not enpl oyed at Castle Farns and who vot ed

under assuned nanes. H s testinony is contradictory;



at one point he testified that these individuals were allowed to vote using a
nornal bal lot while at another tine he testified that these individual s used
chal lenged ballots. M. Garcia explained that when the illegal voters cane to
the voter identification table he told M. Mniegra that they were rel atives of
the persons whose nanes they were assuming. He testified that M. Mniegra then
consul ted the UPWs observers who sai d "yes they coul d vote", whereupon, M.
Mniegra allowed the illegal voters to cast ballots.

M. Mniegra wo was the ALRB agent in charge of the election at the
Wt sonville site was the chief wtness for the UFW M. Mniegra testified that
there were not nany people voting at the site during the approxi nately 2 hours
the polls were open. He further testified that acconpanying himat the site were
about 5 other board agents anong t hem Arocol es Aguil ar and Eduardo B anco. He
stated that Ms. Aguilar was seated at the observers table all during the
bal loting, leaving only to get a jacket when it got cold. He went on to state
that at no tine was the observers table |l eft wthout a board agent present.

He stated that M. Bl anco was in charge of naintai ning the quarantine
area and that he would roamw thin the area during the entire course of the
bal loting. He further stated that other board agents were present throughout the
election at various places wthin the polling area. He testified that he found
not hi ng unusual or inproper occur during the balloting nor did he hear any
inproper remarks. FHnally he stated that all chal l enged ballots were so

desi gnat ed.



THE HOLLI STER POLLI NG SI TE

The voting at the Hollister polling site took place on/or about
August 20, 1980, beginning at approxinately 6: 30 P. M. Ray Cchoa, M ce-
President and Manager of the Sea Dvision of the Thomas S Gastle Farns,
arrived at the polling place in Hollister at approxinately 5: 20 P. M

M. Choa testified that at approxinately 6: 00 P. M. an indi vi dual
naned Marshall Ganz rounded up the 60 peopl e who had gathered i n and around the
voting area and tal ked to themfor sone 10 mnutes about the benefits of having
aunion. He testified that Ganz told the group that the union provided better
benefits and wages and that they woul d be better off wth the union. \Voting at
the Hollister site began approxinately 6: 30.

h August 21, 1980, the day after the voting in Hollister, M. Choa
testified that he had a conversation wth a M. Mller, the conpany observer at
the Hollister voting site. He stated that M. Mller told himthat the UFW
observer had told the voters during the election to vote for the union. M.
MIler also said that the UFWobserver had poi nted towards the box and the
bal | ot whi ch obtai ned the enbl emof the UPWeagle on it indicating howthe

wor kers shoul d vot e.

DI SCUSSI ON CF THE FACTS

The al l eged conduct at the Hollister Ranch is supported only by the
hearsay statenent of a wtness that did not testify. There is no eyew t ness

testinmony as to what actual ly took place during the el ection.



The conduct that took place at the Witsonville site was testified to
prinarily by two wtnesses both of wvhomoffered a sharp, contrasting and
contradi cting account of the events that took place. This therefore is a case
whose out cone hi nges al nost sol ely on the hearing officer's preception of the

wtnesses credibility.

THE TESTI MONY OF JOAQUN GARC A

M. Garcia at the outset testified that he arrived at the voting site
a 6:30 P.M andthat he then had atalk wth the S ate agent whereby he
I ntroduced hinsel f and expl ai ned why he was |ate. He stated that when he got
there the Sate agent was seated at the table and there were two uni on observers
at the table. Under cross-examnation, M. Garcia stated that he arrived at 6: 30
but that it took him10 mnutes to find the Sate agent because he coul dn't find
himright anay.

In Hearing Gficer's Exhibit 2, the Declaration of M. Garcia, he
stated on the second and third pages that as soon as he arrived he noticed t hat
"one of the union observers were standing by the voting booth talking to the
voters as they entered. He would tell themabout the ball ot and woul d poi nt or
gesture constantly to the box and the ballot that was narked wth the uni on
synbol ,, | told the observers that he should not be doing this because he was
telling themto vote for the union. He said it was okay and that he was j ust
explaining things to them"

"I did not report this conduct to the state official running the

el ecti on because he was gone to his car at the tine.



He was gone |ess than five mnutes.”

Here we have three different accounts of M. Garcia's arrival all
given by M. Garcia. A critical part of the enployers case rests on the
alleged five mnutes that Luis Viniegra went to his car. On direct exam nation
M. Garcia stated that he told M. Viniegra of the alleged m sconduct that took
place during the 5 mnutes he was gone; in his statement, Hearing O ficer
Exhibit 2, he clains he never said anything to M. Viniegra because M.
Viniegra was gone. At no point in the declaration does he ever state that M.
Viniegra was informed of this conduct.

This election |lasted somewhat beyond two hours. During that tineg,
M. Garcia mssed 40 mnutes. |If there were a conspiracy to conmit election
m sconduct it would seem obvious to me that the conspiracy mght have been best
performed in M. Garcia's absence rather than waiting until 10 mnutes after
he has arrived. M. Garcia replied to ny question that there were probably
about 35 or 40 people who voted but he could not be sure. It goes beyond the
bounds of credulity to believe that in an election that spans the tine period
of (2) hours 12 voters or approximately 1/3 of those voting woul d have cast
their ballots in the five mnutes that M. Viniegra left the election booth.

Perhaps the nost damaging testinmony regarding M. Garcia's
credibility was his statenment that Luis Viniegra was the only board agent
present during the voting. M. Viniegra testified that there were
approximately 5 other agents present during nost of the election and assigned
to various duties. In addition Ms. Aguilar testified that she was assisting

M. Viniegra at the



observers table during the voting except when she went to get a coat because it was
cold. She further testified that while she was gone M. Viniegra remained at the
table. M. Garcia did not even renmenber that there was a woman at the table. It
woul d seemfair to deduce that if M. Garcia were truly unaware of the presence of
five board agents on the election sites, he may have confused their activities with
those of the agents for the UFW He might have al so thought that they were the
group of people lingering around the election site. But in any case it is hard to
specul ate exactly what M. Garcia inmagined those other individuals to be doing.
Finally, M. Garcia's back and forth testinmony regarding the illegal voters and
unchal l enged vs. challenged ballots indicated that he was willing to change his
testinmony in order to give the answer he thought he was suppose to be giving

Indeed, the list of challenged ballots does not show any chal | enge
by the conpany at the Watsonville |ocation.

| also find that M. Garcia's allegation that M. Viniegra woul d | ook
to the UFWobservers for approval on a challenged ballot to conpletely |ack
credibility. M. Viniegra is an experienced board agent who has conducted nany
el ections and would hardly be likely to jeopardize hinself and the board by
commtting such a flagrant act of m sconduct.

Through both his testinony and the fact that he was the conpany
observer during the 1980 election | find that M. Garcia had an anti-union bias.

| therefore determne to give little weight to the

-10-



testi nony of Joaqui n Garcia because of the inherent contradictions, and because

| found the testinony to be untrustworthy and unworthy of belief.

TESTI MONY OF LU S VI Nl EGRA

Wileit istruethat M. Mniegra did suffer |apses of nenory,
his testinony appeared to ne to be accredible and trustworthy. He is an
experi enced Board agent who has conduct ed approxi nately 15 trial s since
1976. It is highly unlikely that M. M niegra woul d have al | owed t he
al | eged conduct to have taken place right in front of the conpany observer.

M. Mniegratestified that at all tines the polling pl ace was
staffed by agents of the board and that the only people in the polling place
were voters or potential voters. He testified that when obvi ously non-voters
cane into the area he asked themto | eave. He also testified that after

soneone voted they were asked to | eave.

Qounsel for enpl oyer considers as highly rel evant and damagi ng to
the UFWposition the testinony of M. Miniegra where he stated that he al | oned
sone workers in the area to remain until they had nade a few cooments. Gounsel
for the enpl oyer characterized these as cooments to the voters; however, a
careful reading of the transcript would indicate that he was referring to
peopl e who had al ready voted and were waiting for other people to finish voting
and it would seemthat all they were allowed to do was finish a conversation
and then | eave. There were nerely a group of peopl e standi ng around waiting for

their friends to finish voting.

-11-



M. Viniegra testified that there were a nunber of observers present
at the election, sometinmes as many as six, and sitting at the table with M.
Garcia was Arocoles Aguilar. He stated that there was no UFW conduct conpl ai ned
about during the polling and went on to state that at no time during the polling
did he refuse to accept a challenged ballot.

Finally he stated that he heard no conversations that would have |ed

himto believe that any inproper conduct was going on.

TESTI MONY CF AROCCOLES AGJ LAR

Ms. Aguilar testified briefly that she was at the observer table for
nmost of the election leaving only to get a coat because it was so chilly. She
testified that at no tinme was the polling place |eft unstaffed by board agents.
It was clear that her menory of the events of that evening was hazy because she
did state that the conpany observer was there during the whole election when in

fact the evidence indicates clearly that he was not.

TESTI MONY CF RAY CCHOA AND M CHAEL CASTLE

Neither M. Cchoa's nor M. Castle's testimony dealt with the
events that took place once the polling began at the Watsonville site.

Therefore | find their testinony has no rel evance to these matters.

CONCLUSI ON

1. \Wether the ALRB | eft the polling place during the election with
the result that the ballot box and the polling booths and
entire voting area was left unattended? and if so what if such
act affected the outcone of the election.



The evi dence strongly supports the conclusion that the entire
bal loting area was staffed at all tines during the course of the el ection by
board nenbers. Wiile there is no question that M. Mniegra did | eave the
polling area to go to the car for sone tine, there were other board agents
present at the polling booths while he was gone. | find M. Garcia' s testinony
entirely untrustworthy in regards to this particular natter, in that he
testified that he believed that there was only one board agent present for the
entire election process. The testinony of nore credi bl e wtnesses indicates
that there were a nunier of board agents present.

Hnally, the contention that nearly one third of the entire nunber
of peopl e who voted in this election at the Vatsonville | ocation voted wthin
the five mnutes that the polling place was all eged to have been | eft unstaffed
seens highly incredible and unbel i evable on its face.

2. Wether the UFW through its observers nade canpai gn statenents to
voters inmediately prior to their entering the voting booths and
illegally pointed to the box in the ballot, on which was | ocated
the UFWsynbol , inmedi ately before voters entered the pol ling
booth to vote; and if so whether such conduct affected the outcone
of the el ection.

The only wtness that testified to the UPNobservers illegally
pointing to the box on the ballot and telling people to vote for the UFWsynbol
was M. Garcia. As | stated previously he testified that at |east one third of
the workforce voted in the 5 mnutes that M. Mniegra was gone, and it was
during these five mnutes that the UFWobservers were naki ng canpai gn

statenments and pointing to the box wth the UPNsynbol. In the light of ny

-13-



earlier finding that the polling place was at all tines staffed by a board
observer and the high inprobability of so many workers voting in such a short
time, | find that the UFWdid not participate in conduct that affected the outcome
of the election.
3. Whether the ALRB failed or refused to prohibit a UFW
observer from standing next to the voting booths
canpaigning with the voters as they entered the voting
booths and gesturing to the box on the ballot in which was
| ocated the UFW synbol, inmediately before the voters cast
their votes; and iIf so whether such conduct affected the
out come of the election.
For the reasons stated above, | find that the ALRB did not participate
in conduct that affected the outcone of the election
4. \Whet her the Board agent interfered with the fair operation
of the election process by failing and refusing despite
chal | enges by the enployer's observer to prohibit severa
wor kers who were not enpl oyed by the enployer to vote in
the election; and if so if such affected the outcome of the
el ection.
The testinony of the enployer's own wtnesses is ambiguous on this
poi nt; however he certainly testified that a nunber of ballots that were
chal  enged were put into challenge envel opes. The record of chall enges as
part of Hearing Officer Exhibit Number One does not show any conpany
chal I enges fromthe Watsonville polling place. The testinony of the board
agent M. Viniegra was that all challenged ballots were put into the proper
envel opes and designated as such for the purposes of this election.
| find that board agents did not participate in conduct affecting the

out cone of the election.
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5. Wether the UFWinterfered wth the fair operation of the

el ection process by illegally arranging for sone persons not

enpl oyed by the enpl oyer and ineligible to vote in the

election to assune the identities of workers enpl oyed by the

enpl oyer, and if so whether such conduct affected the outcone

of the el ection.

No evi dence ot her than inference was ever presented even by M.
Garcia that the alleged illegal voters posing as workers for the enpl oyer were
told to do so by UFWor its agents or representatives. For this reason and for
the reasons stated above, | find that UFWdid not participate i n conduct that
affected the outcone of the el ection.

Hnally, I find no evidence to support any of the above enpl oyer

objections inregards to activities at the Hollister |ocation.

ANALYS S

M findings inthis matter are based al nost entirely on the
contrasting testinony of Joaquin Garcia and Luis Mniegra. | have found M.
Mniegrato be a highly credible wtness and |' ve found M, Garcia to be an
untrustworthy and highly unreliable witness. Their's was testinony that went
tothe heart of the allegation raised by the enployer in its post election
objection that was set for hearing in judging the testinony of M. Garcia to be
untrustworthy and unreliable, | find no other testinony or evidence that woul d
support the objections. However, even if | were to credit the testi nony of M.
Garcia in a nore favorable |ight ny concl usi ons woul d be the sane.

There has been no evi dence presented by the enpl oyer
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that the alleged statements made by the UFWobservers affected the results of
the election. No witness testified that the alleged statenents or actions had
sone effect, let alone a substantial affect that interfered with the enmployer's
exercise of their free choice. It seems clear that the Agricultural Labor

Rel ations Board has held that it will not set aside an el ection based upon an
appearance of bias unless it affected the conduct of the election and inpaired

the ballotings validity as a neasure of enployee choice Coachella Gowers/ Inc.,

(1976) 2 ALRB No. 17, Bruce Church, I'nc., (1977) 3 ALRB No. 90, Ranch No. 1,
Inc./ (1979) 5 ALRB No. 1 where the Board stat ed:

"...Where enployees have participated in a free and fair election
of a collective bargaining representative, we will not deprive
themof their right to collective bargaining by refusing to
certify an election because of mi sconduct which we cannot fairly
conclude affected the results of the election. K K Ito Farns,
(1976) 2 ALRB No. 51, Desert Seed Conpany, Inc., (1976) 2 ALRB
No. 53. Accordingly, we hereby disniss the enployers objection
and uphol d the el ection.

This is the standard that | have used in nmy deternmination in this
matter and the enployer did not reach its burden of denonstrating that the
al l eged m sconduct affected the results of this election. The primry policy

reason for applying this standard is expressed by the Board in D Arrigo Brothers,

(1977) 3 ALRBNo. 37 p. 4 " ... (to) set aside an electionin the
agricultural context means that enployers will suffer serious delay in
realizing their statutory right in collective bargaining representation if they

choose to be represented..."”

In addition to the problems caused by serious delay in
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the agricultural sphere | am persuaded by the petitioners argument that the
realities of agricultural |abor enployment patterns makes the repetition of

el ection extemely difficult, as was stated in the Samuel S. Vener Conpany,

(1975) 1 ALRB No. 10 "...setting an election aside in the context of
agricultural enploynment thus carries conplications far beyond those involved in

a normal industrial situation."

CONCLUSI ONS OF LAW

Based on the above findings of fact, anal ysis and
conclusions | recommend that the enpl oyers objections be di smssed and the
Lhited FarmVerkers of Anerica, AFL-AObe certified as the excl usive
bargai ning representative of all the agricultural enpl oyees that woul d be
enpl oyed by Gastle Farns.
DATED  Decenber 4, 1981

L /

RCBERT L. BURKETT
| nvestigative Hearing Exam ner

S I . S —
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