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AMBENDMENT TO DEAQ S ON
Oh Decenber 30, 1982, we issued a Decision and Oder in the above-

captioned matter. Q1 our own notion, and pursuant to Labor Code section
1160. 3, paragraph 2, we hereby anend that Decision as fol | ows:

A the end of the second sentence in the first full



paragraph on page 9 of the said Decision, the fol | ow ng paragraph

shal | be referenced as foot note 9A

% The Gay Law Sudents deci sion states that the nonopolistic
control by a certified union constitutes "state action,” neaning that acts of
the union which are alleged to interfere wth the constitutional rights of a
nenber are subject to the sane close scrutiny as the acts of a governnent al
entity. Ve are anare that a "state action" anal ysis mght subject the UFWs
nenber ship requirenents to a nore rigorous revi ew under constitutional
standards than the revi ew whi ch we provide pursuant to sections 1153(c) and
1160 of the ALRA However, as this Board's function is |imted to determning
whet her unfair |abor practices have been coomtted, and to providing
appropriate renedi es, where warranted, pursuant to section 1160.3 of the ALRA
we decline to consider whet her conduct not unlawful under the statute mght be
prohi bited on purely constitutional grounds.

Cated: February 4, 1983

ALFRED H SONG Chai r nan

JON P. MGarthy, Mnber

JEROME R WALD E Menber

PATR CK W HENNLNG  Menber

8 ALRB Nb. 103 - 2-
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DEQ S AN AND CRDER
h ctober 9, 1981, Administrative Law dficer (ALQ WIliamA

Rezneck issued the attached Decision in this proceeding. Thereafter,
Respondent ULhited FarmVWrkers of America, AFL-AQ O (URW and Charging Parties
Pasi | | as and Scarbrough each filed tinely exceptions and a supporting brief.
General ounsel , Respondent UFW



and Charging Parties Pasillas and Scarbrough each filed a reply brief.

The Agricultural Labor Relations Board (ALRB or Board) has
considered the attached Decision in light of the exceptions and briefs and has
decided to affirmthe rulings, findings, and conclusions of the ALO as
nodi fied herein, and to adopt his recormended Qrder with nodifications.

| ntroducti on

The issue before us in this matter, as in one previous case,”
concerns the scope of a union's power to regul ate the conduct of its nenbers
t hrough nenbership requirenents and the nature of the procedural protections
which nust attend any denial or termnation of an enpl oyee' s nenbershi p status
by the union. This Board becones involved in these internal union affairs by
virtue of Labor Gode sections 1153(c) and 1154(b). Section 1153(c) nakes it

an unfair labor practice for an enpl oyer:

By discrimnation in regard to the hiring or tenure of enpl oynent,
or any termor condition of enpl oynent, to encourage or di scourage
nenber ship in any | abor organi zati on.

Nothing in this part, or in any other statute of this state, shall
precl ude an agricul tural enpl oyer fromnaking an agreenent wth a
| abor organi zation (not established, naintained, or assisted by
any action defined in this section as an unfair |abor practice) to
reguire as a condition of enpl oynent, nenbership therein on or
after the fifth day foll owing the begi nning of such enpl oynent, or
the effective date of such agreenent whichever is later, if such

| abor organi zation is the representative of the agricul tural

enpl oyees as provided in Section 1156 in the appropriate

col | ective-bargai ning unit covered by such

YSee, Lhited FarmVWrkers of Anerica, AFL-A O (Jesus Conchol @) (Mar. 19,
1980) 6 ALRB No. 17. (Hereafter cited as UFW(Gonchol a).)

8: ALRB No. 103 2.



agreenent. No enpl oyee who has been required to pay dues to a

| abor organi zation by virtue of his enpl oynent as an agricul tural
wor ker during any cal endar nonth, shall be required to pay dues to
anot her | abor organi zation by virtue of simlar enpl oynent during
such nonth. For purposes of this chapter, nenbership shall nean
the satisfaction of all reasonable terns and conditions uniformy
applicable to other nenbers in good standi ng; provided, that such
nenber ship shall not be denied or termnated except in conpliance
wth a constitution or bylaws which afford full and fair rights to
speech, assenbly, and equal voting and nenbership privileges for
all nenbers, and whi ch contai n adequate procedures to assure due
process to nmenbers and applicants for nenbership.?

Labor Code section 1154 (b) nakes it an unfair |abor practice for a union:
To cause or attenpt to cause an agricultural enployer to
di scrimnate agai nst an enpl oyee i n violation of subdivision (c)
of Section 1153, or to discrimnate agai nst an enpl oyee wth
respect to whom nenbership in such organi zati on has been denied or
termnated for reasons other than failure to satisfy the nenber-
ship requi renents specified in subdivision (c) of Section 1153.

In the present case, we are called upon to determne in this matter
whet her the UFWs constitutional provision requiring all nenbers to honor its
strikes and picket lines is a reasonabl e termor condition of continued
nenber shi p, and whether the UFWhas afforded the Charging Parties due process
before termnating their nenbership in the Union.

Charging Parties were enpl oyed as agricul tural enpl oyees

Z This provision is nodel ed after section 8(a)(3) of the National
Labor Relations Act (NLRA) with one significant difference. UWider N-RA
section 8(a)(3), an enployer nmay not discrimnate agai nst an enpl oyee for
nonnenbership in a union "if he has reasonabl e grounds for believing that
nmenber ship was denied or termnated for reasons other than the failure of the
enpl oyee to tender the periodic dues and the initiation fees uniforny
required as a condition of acquiring or retaini ng nenbership."

8 ALRB Nb. 103 3.



by agricul tural enpl oyers Mann Packi ng and Sun Harvest when strikes and

pi cketi ng began agai nst a nunber of |ettuce growers in January 1979 after
strike votes by a majority of the enpl oyees at those conpanies. Al though each
Charging Party joined the strike initially, each subsequently returned to work
while the strike and picketing were still in progress.¥ A the tine the
Charging Parties returned to work, they were nenbers of the UFW Al so at that
tine, the UAWQonstitution, article XM11, section 4 required that all nenbers
honor dul y-aut hori zed strikes and refrain fromcrossi ng UFWpi cket |ines.

O Septenber 4, 1979, separate col |l ective-bargai ni ng agreenent s
were reached between the UFWand each of the two enpl oyers. Each contract
contai ned a union-security clause requiring, as a condition of continued
enpl oynent, that all enpl oyees becone and renai n nenbers in good standi ng of
the UPW After the striking enpl oyees returned to work, charges were brought
by uni on nenbers agai nst the Charging Parties, alleging that they had viol at ed
the union constitution by failing to honor the UFWstrikes and pi cket |ines by
working for struck enployers during the strike. The Charging Parties were
thereafter tried by their Ranch Cormunities, found guilty as charged, and

ordered to be expelled from

Ycarbrough and Pasillas, who both worked for Sun Harvest, returned to
their pre-strike jobs in March and June 1979, respectively. Mrtinez, who
had been enpl oyed by Mann Packing at the tine the strike began, crossed a
UFWpicket line at G ower's Exchange, another struck conpany, in Septenber
1979.

8 ALRB Nb. 103 4,



the Uhion. ¥

Charging Party Pasillas did not appeal his Gctober 2 expul sion and
on ctober 30, 1979, the UFWinforned Sun Harvest that, as he was no | onger a
nenber in good standi ng, the Lhion was requesting his discharge. Accordingly,
Sun Harvest discharged Pasillas on Novenber 2, 1979.

Charging Party Martinez appeal ed his Novenber 9 expul sion to the
National Executive Board (NEB) of the UFWon Novenber 13, which resulted in an
autonatic stay of the Ranch Community's order of expulsion.” n January 2,
1980, Martinez' penalty was reduced by the NEB to a one-year suspension.
However, after the UFWgave notice to Mann Packi ng on January 10 that his
nenber shi p had been suspended, and requested his di scharge, Mann Packi ng
di scharged hi mon January 14, 1980.

h Gctober 29, 1979, Charging Party Scarbrough al so appeal ed to the
NEB and obtained a reduction in his penalty to a two-year suspensi on on
January 2, 1980. n January 8, the UFWnotified Sun Harvest that Scarbrough's
nenber shi p had been suspended and requested his di scharge. Sun Harvest

di scharged himon the

Y Pasillas was charged and served with notice of his trial on Septenber 24,
and tried on Gctober 2, 1979. Mrtinez was charged on ctober 30, served wth
atrial notice on Novenber 2 and tried on Novenber 9, 1979. Scarbrough was
charged and served wth a trial notice Gctober 3 and tried on Gctober 11
1979.

% The UFWconstitution article XX section | (d) states as fol | ows

Wen the appel | ant has been convi cted and repri nanded, censured,
suspended or reprinanded or censured or sus-spended or expel | ed

f rom nenber shi p, such penal ty shall not be enforced pending final
deci sion by the National Executive Board on any appeal filed as

provided in this Section.

8 ALRB Nb. 103 5.



sanme day. Scarbrough then appeal ed to the URWs Public Review Board (PRB) and
on April 20, 1981, obtained a conplete reversal of the trial decision on
procedural grounds ¥ Scarbrough was subsequent!y restored to nenbership in
good standing and reinstated by Sun Harvest, although the date of his

rei nstatenent does not appear in the record. As of the date the hearing

herei n was cl osed, Scarbrough had not been nmade whol e by either the UFW

or Sun Harvest for any | osses suffered as a result of his January 1980

di scharge. ”

The Gonstitutionality of Section 1153(c)

Charging Parties Pasillas and Scarbrough except to the ALO s
failure to conclude that requiring nenbership in a | abor organi zation, as a
condi tion of continued enpl oynent, deni es enpl oyees the right to work in the
jobs of their choice and their Frst Anrendnent freedomto refrain from
associating with the Union.¥ Charging Parties argue that by sanctioning

conpul sory

% The PRBfound that "... the Lhion failed to provide proof of
menbership in the ranch community of those voting at the tine the vote (to
expel ) was taken" and also that an i nconplete trial record was kept.

I The deci sion of the PRB as to Scarbrough, the Uhion's request that he be
reinstated, and his actual reinstatenent by Sun Harvest all occurred after the
hearing in this case was closed. The ALOfound that these events occurred,
apparent|y based on docunents submtted i n support of Respondent's notions for
partial dismssal and to reopen the hearing, both of which were denied by the
ALQ Athough a fornal notion to reopen the record to admt this new evi dence
woul d have been appropriate, the parties have not excepted to the ALO s
reliance on these docunents. VW w il therefore assune that these facts are
not in dispute and adopt the ALO s fi ndings.

8 tharging Parties argue that mandatory uni on nenbershi p under any
circunstances is unconstitutional. They also argue that the

(fn. 8 cont. onp. 7)

8 ALRB Nb. 103 6.



uni on nenber shi p, section 1153 (c) al so viol ates enpl oyees' constitutional
rights.

Aticle 111, section 3.5 of the Galifornia Constitution,
added by referendumon June 6, 1978, forbids any admnistrative
agency to declare a state statute unconstitutional. Ve therefore | ack
authority to rule on the Charging Parties' challenges to the constitutionality
of the good standing provision in section 1153 (c). Ve believe, however, that
section 1153 (c) conports with the constitutional standards articulated in
nunerous cases by the Lhited States Suprene Gourt and the California Suprene
Qourt.  In Railway Enpl oyees' Dept. v. Hanson (1956) 351 U S 225, for

exanpl e, the Gourt held that the right to work is not absolute and that it was
reasonabl e for a legislature to regul ate enpl oynent opportunities by allow ng
the negotiation of nandat ory-uni on- menber shi p cl auses in coll ective bargai ni ng
agr eenent s.

The Gourt's reasoning i n Hanson appears applicable to the

| anguage of section 1153 (c) which permts union-security

(fn.8 cont.)

particul ar nenbership requirenent at issue here (i.e., honoring UFWstri kes

and picket lines) is unconstitutional because it viol ates the workers' right
to not associate with a strike. Qur response to each of these constitutional
argunents is the sane.

INticle 111, section 3.5 of the Galifornia CGonstitution,
enacted by referendumon June 6, 1978, provides in pertinent part:

An admni strative agency, including an admnistrative agency
created by the Gonstitution or an Initiative statute, has no
power: (a) To declare a statute enforceable, or refuse to
enforce a statute, on the basis of it bei ng unconstituti onal
unl ess an appel | ate court has nade a determnation that such
statute is unconstitutional; (b) To declare a statute
unconstitutional .

8 ALRB Nb. 103 1.



agreenents requiring uni on nenbership in good standing as a condition of
continued enpl oynent. The policy stated in ALRA section 1140.2 of encouragi ng
and protecting agricultural enployees' rights to full freedomof association
and to engage in collective bargaining wth their enployers is clearly'a

rati onal purpose for the exercise of the Legislature's authority. Mreover,
the "good standi ng" proviso to section 1153(c) of the Act, reasonably cal cu-
lated to pronote i npl enentation of that policy, presents a reasonabl e
limtation on the right to work and the right to freedomof association

QG her authoritative rulings upholding legislatively inposed [imtations on the
right to work and the freedomof association, which need not be di scussed at
length here, simlarly support the validity of section 1153(c). (See, e.g.,
NLRB v. Allis-Chalrners Manufacturing Go. (1967) 388 U S 175; Abood v.

Detroit Bd. of Education (1977) 431 U S 209; Pinsker v. Pacific Goast Society
of Othodontists (1974) 12 Cal.3d 541.)

The Satutory Schene of Section 1153(c)

As stated above, Labor Code section 1153(c) gives a | abor
organi zation representing agricul tural enpl oyees the right, under a uni on
security agreenent, to require those enpl oyees to becone and renai n nenbers of
the union in good standing as a condition of continued enpl oynent. Section
1153(c) limts in two ways the power it thus vests in the union: first, al
uni on nenber shi p requi renents nust be reasonabl e and uni formy applicable to
all union nenbers, and, second, union nmenbership may not be termnated except
pursuant to fair internal union procedures which protect basic rights. |If

these limts are exceeded, then this Board will find that the

8 ALRB Nb. 103 8.



union's actions in termnating an enpl oyee' s nenbershi p and enpl oynent
rights violate section 1154 (b) and (a) (1).
In our advisory opinion in UWW(Jesus Gonchol a) (Mar. 19, 1980) 6

ALRB Nb. 16, we noted that union security agreenents permtted by section
1153(c) allow unions to exercise control over their nenber's enpl oynent
opportunities, and we referred to the Galifornia Suprene Gourt's di scussi on
of such control in Gay Law Sudents Associ ation v. Pacific Tel ephone and

Tel egraph Go. (1979) 24 Cal.3d 458. The court there observed that a union

af f or ded nonopol i stic control over enpl oynent by law "is not free to exercise
its power arbitrarily.”" (24 Cal.3d at p. 476.) The court relied heavily on
the earlier case Janes v. Marinship Gorp. (1944) 25 Cal.2d 721, in which it

had stated that "Were a union has ... attained a nonopoly of the supply of
| abor ... such a union occupies a quasi public position simlar to that of a
publ i ¢ service business and it has certain correspondi ng obligations," 25
CGa. 2d at p. 731, and that by well-established common | aw princi pl e,

... the hol ders of the nonoply nust not exercise their

power in an arbitrary, unreasonabl e nanner so as to bring

Injury to others. The nature of the nonopol y determ nes

the nature of the duty. (25 CGal.2d at p. 732.)

The principle that a union's control over the supply of |abor

inplies a correspondi ng duty and nust be exercised fairly was recogni zed and
given effect in the drafting and enact nent of section 1153 (c). As we pointed

out in Gonchola, supra, 6 ALRB No. 16, Assenbl ynan Howard Bernan, an aut hor of

the Act, testifying on this section before the Assenbly Wys and Means
Commttee on My 27, 1975, stated that the section gives the Agricultural

Labor

8 ALRB Nb. 103 9.



Rel ations Board (Board) authority to determne whether the basis for expul sion
of a nenber by a union was "reasonabl e."® Another of the drafters of the
Act, then Secretary of Agriculture and Services Rose Bird, testified before
the Senate Industrial Relations Coomttee that the oversight authority given
by section 1153 (c) to this Board to assure fair and reasonabl e i nternal union
disciplinary procedures "is a trenendous power that |abor organizations tradi-
tional |y have never been wlling to give to a board, and, in effect, this

| anguage is giving to the board that power, and ... this would allowt he
board, in extrene cases, to even go so far as to decertify a unionif, in
fact, they're carrying on practices that [are unacceptabl e] .”%

By authorizing this Board to review internal union disciplinary
procedures for fairness and reasonabl eness, section 1153 (c) inplenents the
bal ance at which the cormon | aw has traditionally ained, i.e., the bal ance
bet ween enj oynent of nonopolistic or gquasi-nonopol istic control over
enpl oynent opportunities and the duty of restraint and even-handedness in the
exercise of that control. Ve shall carry out our oversight role wth close
attention, on a case-by-case basis, to the facts presented and the ci rcum
stances fromwhi ch each such case ari ses.

The Reasonabl eness of the URWs Menber shi p Requi renent s

W conclude fromthe |l egislative history of section

Yiparings on Senate Bill No. 1 before the Assenbly Ways and Means
Commttee on May 27, 1975, p. 5.

%/ Hearings on Senate Bill No. 1 before the Senate Industrial Relations
Gmmttee on My 21, 1975, pp. 71-72.

8 ALRB Nb. 103 10.



1153 (c) of the Act that the Legislature intended to give agricultural

enpl oyee unions the power to require their nmenbers to honor union authorized
strikes and picket lines as a condition of continued good standi ng and
continued enpl oynent. In a public hearing before the Senate Industrial

Rel ations Cormttee on May 21, 1975, Jordan Bloom an attorney representing a
nunber of agricultural enployers, testified as foll ows regarding the good
standi ng provi sion whi ch had been anmended into Senate B Il No. 1:

JGRDAN BLOOM ... Section 1153 (c) and 1154 (b) have been anended to
entitle aunion ... to be the sol e judge of the good standing of its
nmenbership and for any reason it deens appropriate under by-laws and
constitutions drafted by it to tell their grower that that nenber is
no | onger a nenber in good standing and the enpl oyee shoul d be
discharged. MNow | amnot speaking of scare stories here. This has
happened tine and tine again from1970 through April 15 of 1973 where
uni on nenbers refused to 80 to a denonstration or refused to carry
out the orders of the | eadership the collective bargai ning agreenents
provi ded" that the union was the sol e judge of the nenber's good-
standing and the enpl oyer was told to fire those enpl oyees.

Now this bill as initially drafted, the drafters recogni zed that the
premse provided for in the National Labor Relations Act, the
obj ective premse, not subjective, that you can only cause an
enpl oyer to discrimnate agai nst an enpl oyee for the enpl oyee's
failure to tender dues and initiation fees uniformy required as a
condi tion of nenbership. That's pure and sinple' elther he's paid
his dues or he hasn't paid his dues. Not that he hasn't gone to a
nmeeting or he hasn't taken an oath of allegiance or he hasn't gone to
a denonstration. | think opening this UB for this kind of subjective
eval uation of an enpl oyee's duties and obligations to a uni on and
allowng the union to tell the enployer to fire the enpl oyee for
what ever reason, especially when that grower does not have anyt hi ng
to say about the drafting of those by-laws or that constitution is
inherently discrimnatory, and |' mspeaki ng, you understand, fromthe
growers' standpoi nt.

§Enpha5| s added. ) _

See, Transcript of Senate Hearing at p. 68-69.)

8 ALRB Nb. 103 11.



Fol lowi ng this explanation of the historical application of the
good, standing clause by the UFW then Secretary of Agriculture Rose Bird
explained to the coomttee that ALRB revi ew of uni on nenbershi p requirenents
woul d protect farmworkers from"arbitrary” union requirenents. (See,
Transcript of Senate Hearing at p. 72.) Senator Stull then noved that section
1153(c) of S B 1 be anended to elimnate the good standi ng | anguage and
return to conformty wth NLRA section 8 (a)(3). Wth Jordan Bl ooms
statenents as to the likely effect of the good standi ng | anguage in mnd, the
Senate commttee then rejected the Sull anendnent.

This history indicates that the Legislature understood and i nt ended
that, under section 1153 (c), agricultural unions would be able to require a
good deal nore of their nenbers than sinply the paynent of dues, as under N_RA
section 8(a)(3). The determnation as to how nuch nore coul d be required was
left to the case-by-case reviewof this Board. A though the Board' s
discretioninthis area is broad, we are instructed that only uni on nenbershi p
requi renents which are fair and reasonabl e nay be enforced through expul si on
fromthe union and termnation of enpl oynent under a union security agreenent.

In UPW(Qonchol a), supra, 6 ALRB Nb. 16, we held that the uni on

could not require that its nenbers contribute to a fund whi ch was used for
contributions to political candidates or for political or ideological
purposes that are not gernane to collective bargaining. In that case, we
di sti ngui shed between uni on expendi tures for nedical or educational
benefits which provide for the general welfare of the nenbership, and

purely political
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or ideol ogi cal expenditures which have no direct relationship to
the overall purposes that the union coul d serve through coll ective
bar gai ni ng. %

In this case, the question is whether the UFWs requi r enent
regardi ng the honoring of picket lines and strikes is reasonably related to
alegitinate union interest that is germane to its role as collective
bargai ning representative.® VW are convinced that the ability to enforce
disciplinary rules during a strike is necessary for a union to be able to

carry out its duties as the as the enpl oyees representative.

2/ Menber MeCarthy in suggesting that any mninmal union interest
woul d be endorsed under the najori t%/ view, overl ooks the Gonchol a case, where
the Board limted the apBI [ catl on of a UFW nenber shi p requi renent. A t hough
his dissent's call for "balance" is alluring, it is clear that the Legislature
has struck a bal ance which the najority has acknow edged in this case and that
the dissent, inreality, is nerely lamenting the Legislature's failure to
strike the bal ance as the dissent would fin appropri ate.

3/ This standard of review which we find in the express terns of section
1153 (c), is consistent wth Whited Seel Wrkers of Anerica v. Sadl owski
(1982) US _ [110 LRRM2609] in which the US Suprene Gourt hel d that
federal court reviewof internal union rules under section 101(a) of the Labor
Managernent Reporting and DO sclosure Act (29 US C section 411 (a) is limted
to determning whether the rules are reasonably related to a valid union
interest. It is also consistent wth the Galifornia cases which hold that an
organi zati on's nenbership requi renent which is reasonably related to the
legitinate goal s of the organi zation wll not be disturbed, unless the
reguirenent is "contrary to established public policy" or is "patently
arbitrary and unreasonable.” (P nsker v. Pacific Qoast Society of
Qthodontists, supra, 12 Gal.3d 541, 558.)

YA though the issue is not raised by the facts of these cases,
in order to nake our position as clear as possible, we point out that we agree
wth the ALOthat a union rule prohibiting nenbers fromfiling charges or
suits agai nst the union woul d not be reasonabl e under section 1153 (c). A
| abor organization's interest in a united effort agai nst the enployer in a
strike is different froma |abor organi zation's desire for unchal | enged
| oyal ty and obedi ence

(fn. 14 cont. on p. 14)

13.
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The reasonabl eness and | egitinmacy of a union's interest in
nai ntai ning discipline anong its nenbers during a strike was recogni zed in

NRB v. Alis-Galners Manufacturing ., supra, 388 US 175. The US

Suprene Qourt there stated, wth regard to a union-inposed fine for crossing a
pi cket |ine,

Integral to this federal |abor policy has been the power in the
chosen union to protect against erosion of its status under that

pol i cy through reasonabl e discipline of nenbers who violate rul es and
regul at i onsngover ni ng nenber shi E That power is particularly vital
when the nenbers engage in strikes. The economc strike agalinst the
enpl oyer is the ultinate weapon in labor's arsenal for achi eving
agreenent upon its terns, and "the power to fine or expel
strikebreakers is essential if the union is to be an effective
bargaining agent..." Provisions in union constitutions and byl ans
for fines and expul sion of recalcitrants, including strikebreakers,
are therefore commonpl ace and were comonpl ace at the tine of the
Taft-Hartl ey amendnents. [Footnotes omtted,] (388 US at 181.)

The conviction that "the power to ... expel strikebreakers is essential if
the union is to be an effective bargai ning agent” was, we believe, an
active notivating consideration in the Legislature's enactnent of section
1153(c).

Menber McCarthy argues in dissent that since the right of an
I ndi vi dual enpl oyee to refrain fromparticipating in a strike is protected by
section 1152 of the Act, this Board may not sanction the punitive | oss of

enpl oynent for exercising that right. Section 1152 reads as fol | ows:

(fn. 14 cont.)

inall natters. V& would hold, consistent with federal authority, that the
public policy favoring free and equal access to the admnistrative process
outweighs a union's interest in total unanimty (See, NLRB v. Mirine Wrkers
(1978) 391 U. S 418, NNRB v. Local 212, Lhited Auto Wrkers (6th dr. 1982)
F.2d [111 LRRV 2529] .)
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Enpl oyees shall have the right to self-organization, to form join,
or assist labor organization, to bargain collectively through
representatives of their own choosing, and to engage in other
concerted activities for the purpose of collective bargai ni ng or
other nutual aid or protection, and shall also have the right to
refrain fromany or all of such activities except to the extent that
such right may be affected by an agreenment requiring nenbership in a
| abor organi zation as a condition of continued enpl oynent as

aut hori zed in subdivision (c¢) of Section 1153 . (Enphasi s added. )

V¢ are aware that two fundanental purposes of the Act --
encour agenent of collective activity and protection of individual rights of
associ ation -- cannot always be neatly reconciled and are, in fact, in direct
conflict in this case. However, we believe the underscored | anguage in
section 1152 and the legislative history of section 1153 (c) indicate the
Legislature' s intention that where the union has inposed a nenbership require-
ment that is reasonably related to its role in collective bargai ni ng,
including its role in exerting economc pressure on the enpl oyer, the
collective interest of the union and all the striking enpl oyee- nenbers
supersedes the right of an individual enployee to refrain fromengaging in
union or concerted activity. Mreover, since the Legislature contenpl ated
that termnation of enpl oynent under a union security agreenent coul d result
fromloss of good standing, it is not for this Board to say that |oss of
enpl oynent is too harsh a penalty for crossing a picket line during a strike.

Procedural Due Process

Havi ng concl uded that the UFWs picket |ine requirenent is
reasonabl e, we nust now i nqui re whet her the expul sion procedures of the Union
provi ded adequat e due process. As nentioned above, Labor Code section 1153

(c) states that a | abor organi zation shall
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not deny or termnate union nenbership "... except in conpliance wth a
[union] constitution or byl ans which ... contai n adequate procedures to assure
due process to nenbers and applicants for nenbership.” Ve interpret that

| anguage as requiring unions to provide the basic el enents of a fair hearing,
i.e., prior notice and an opportunity to prepare and present evidence. This
interpretation is supported by both state and federal precedent which states
that standards of procedural fastidi ousness which apply to crimnal or civil
litigation in the courts need not be net by internal union procedures. (See,
Cason v. G ass Bottle Bl owers Assn. (1951) 37 Cal.2d 134 and Ti ncher v.

A asecki (7th Ar. 1975) 520 F.2d 851.) Ve have revi ewed the UFWs

constitutional procedures for hearing and resol ving charges agai nst uni on
menbers and find those procedures, on their face, to be adequately fair.®

Charging Parties al so except tothe ALOs failure to find that it
was unl awful for the UFWto apply its disciplinary procedures retroactively
and his failure to find that the charges agai nst Charging Parties were

unti nel y, based on the UFWs own

5/ The UFWconstitution (articles XM 11-XX) describes an internal review
procedure that provides as follows: a) any nenber nay file witten charges
alleging a violation of another nenber's obligations wth the Ranch Cormttee
wthin 60 days of the violation; b) the accused nenber nust receive notice of
the charges at |east seven days before the trial; c) the accused nust be tried
before the Ranch Cormttee in the presence of the ranch community; d) the
trial nust be inpartial and fair wth full opportunities to examne w tnesses
and present evidence; 3) a faithful and accurate record nust be kept; f) a
convi cted nenber nay appeal to the National Executive Board (NEB) within 15
days after the trial; g) the NEB nust decide wthin 30 days after receipt of
the appeal ; h) the nenber rmay appeal the NEB decision to the Public Review
Board (PRB) or National Gonvention within 15 days after receipt of the NEB
decision; i) appeal to the NEB stays the enforcenent of trial decision but
appeal to the PRB does not.
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60-day limtation. These exceptions are wthout nerit. Charging Parties were
voluntary nenbers of the Lhion at the tine they coomtted the violations and
they were therefore subject toits rules at that tine. Aviolation of the UFW
constitution was coomtted by each Charging Party each working day fromhis
return to work until the end of the strike. The internal uni on charges were
clearly filed wthin 60 days after the last such violation by each Chargi ng
Party and were therefore tinely.

Exhaustion of Internal Uhi on Procedures

W nust determne the extent to which uni on nenbers who are found
to have violated union rules, and are thereafter expelled from nenbership and
di scharged fromtheir jobs for |oss of "good standing,"” nust exhaust their
internal union appeal s before this Board wll| proceed agai nst the enpl oyer,
under section 1153 (c), or against the union, under section 1154 (b).

A though our Act is, in many respects, simlar to the National
Labor Relations Act (NLRA), the NLRA contains no provision |ike section 1153
(c). Ve believe, however, that we will be giving effect to the spirit of ALRA
section 1148, which requires that we fol |l ow NLRA precedent "where applicable,”
if we look to federal cases applyi ng NLRA section 301 (which allows an
enpl oyee to sue the union for breach of the duty of fair representation) and
section 101 (a) (4) of the Labor-Mnagenent Reporting and O scl osure Act of
1959 (LMRDA), al so known as the LandrumGiffin Act
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(29 US C section 411 (&) (4) ,% when we deci de cases arising under section
1153 (c).
In NLRB v. Marine Wrkers, supra, 391 US 418, the Gourt held

that, despite a general preference for private resol ution of disputes, federal
district courts have discretion to excuse exhaustion of internal union
procedures in suits arising under the LMRDA %/

In Qayton v. Autonobile Wrkers (1981) 451 U S 679, a case

ari sing under NLRA section 301, the Gourt stated three

1/ Section 101 (a) of the LMRDA provides:

Protection of the Rght To Sue. -No labor organization shall limt
the right of any nenber thereof to institute an action in any court,
or in a proceeding before any admni strative agency, irrespective of
whet her or not the |abor organization or its officers are named as
defendants or respondents in such action or proceeding, or the right
of any nenber of a |abor organi zation to appear as a Wtness in any
judicral, admnistrative, or |legislative proceeding, or to petition
any legislature or to communicate wth any legislator: Provided,
That any such nenber nay be required to exhaust reasonabl e hearing
procedures (but not to exceed a four-nonth | apse of tine) wthin such
organi zation, before instituting | egal or admnistrative proceedi ngs
agai nst such organi zations or any officer thereof: And provided
further, That no interested enpl oyer or enpl oyer association shal l

di rectly or indirectly finance, encourage, or participate in, except
as a party, any such action, proceedl ng, appearance, or petition.

1/ The Marine Wrkers case invol ved an enpl oyee who filed charges with the NLRB
all eging msconduct by a union official. After being disciplined by the union
for filing those charges, the enpl oyee filed new charges al |l eging t he
illegality of the disciplinary action, wthout attenpting to appeal the
discipline through internal union procedures. The court held that the

enpl oyee had no obligation to exhaust uni on procedures, since the union had no
legitimate interest in denying the enpl oyee access to the NLRB. This rul e,

whi ch we adopt, nakes good sense. An enpl oyee who is expel |l ed fromthe uni on
pursuant to an unreasonabl e rul e need not appeal that expul sion through
internal union procedures. (See, NLRB v. Local 212, UAW supra, F.2d )

18.
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factors for courts to consider in exercising their discretion:

first, whether union officials are so hostile to the
enpl oyee that he could not hope to obtain a fair hearing on
his claim second, whether the internal union appeal s
procedures woul d be i nadequate either to reactivate the
enpl oyee's grievance or to anard himthe full relief he seeks
under 8301; and third, whether exhaustion of internal
procedures woul d unreasonabl y del ay the enpl oyee's opportunity
toobtain ajudicial hearing on the nerits of his claam |If
any of these factors are found to exist, the court nay
properly excuse the enpl oyee's failure to exhaust.

V¢ find these factors appropriate for review ng cases arising under
Labor Code section 1153 (c) or 1154 (b) and we affirmthe ALO s concl usi on
that exhaustion of internal union procedures is required, except where the

dayton factors apply. %

V¢ do not agree, however, that the four-nonth |imt
on exhaustion of internal union procedures found in section 104(a)(4) of the
LMDA is strictly applicable. In nost cases internal appeal s should be
exhausted wthin four nonths; in any event, the question of undue or unfair

delay by the union is adequatel y addressed in the

3 The general Galifornia practice regarding court review of the
internal affairs of quasi-nonopolistic associations is simlar initsinitial
preference for internal solutions to internal problens, In Rnsker v. Pacific
(oast Society of Othodontists, supra, 12 Gal.3d 541, 557, a case in which a
nmenber of the society was expel led wth no hearing, the court of appeal
responded to an argunent that no renand was necessary, since the nenber had
had a court trial as follows:

. We believe as a matter of policy that the association itself shoul d
inthe first instance pass on the nerits of an individual's application
rather than shift this burden to the courts. For courts to undertake the
task "routinely in every such case constitutes both an intrusion into the
internal affairs of [private associations] and an unw se burden on
judicial admnistration of the courts.” (Ferguson v. Thonas (5th Qr.
1970) 430 F. 2d 852, 858.)
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the dayton factors.

In the instant case, Charging Parties Pasillas and Martinez failed
to exhaust their internal union appeals before filing charges wth the ALRB.

A though Pasillas was expelled fromthe Wnion on Gctober 2, 1979, he did not
appeal that action to the NEB or the PRB, but elected to file a charge wth
the ALRB on Novenber 7, 1979. A though Martinez appeal ed his Novenber 9,

1979, expulsion to the NEB, and obtai ned a deci si on reduci ng his puni shnent on
January 2, 1980, he did not thereafter appeal to the PRB, but chose to file a
charge wth the ALRB on March 14, 1980.

Charging Party Scarbrough, in contrast to Pasillas and Martinez,
appeal ed his expul sion of Cctober 11, 1979, to both the NEB and PRB. Wen the
NEB reduced Scarbrough's expul sion to a two-year suspension on January 2,

1980, 'he appeal ed to the PRB, which ultinately reversed the trial decision
conpl etely on procedural grounds and restored Scarbrough to uni on nenbershi p
in good standing. Scarbrough was thereafter reinstated by Sun Harvest,
although as of the date the hearing in this case closed, he had not been nade
whol e for |ost wages. S nce Scarbrough utilized all of the URWappeal
procedures, he has adequately exhausted i nternal union renedi es.

V¢ agree with the ALOthat, based on the d ayton case, ¥

¥/1n Qayton, an enpl oyee sued his union for failing to take his grievance
to arbitration and his enpl oyer for the relief he sought in his original
grievance, including full reinstatenent. The Gourt held that since the union
had no power to give dayton reinstatenent (the enpl oyer having fired himfor
cause), requiring dayton to

(fn, 19 cont. on p. 21)
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Martinez' failure to appeal to the PRB was reasonabl e because, at the UPW/s
request, he was di scharged by Mann Packi ng on January 14, 1980. S nce the
Lhi on | acked | egal neans to require that Respondent Mann Packing Go. reinstate
Martinez to his forner job wth his forner seniority, only unfair |abor

practi ce charges agai nst both the UFWand Mann Packing could result in the
full relief sought by Martinez.?/ As to Pasillas, who neither attended his
trial nor appealed to the NEB, we find an i nexcusabl e failure to exhaust
internal union procedures. Pasillas coul d have defended hi nsel f and m ght
have avoi ded expul sion fromthe Uhion by using the internal union procedures.
However, Pasillas sinply declined to use those procedures w thout
denonstrating that he had any reason to believe that a defense or an appeal
woul d be futile. If this Board s renedial authority were available to an
enpl oyee under these circunstances, then exhaustion of internal union
procedur es woul d be neani ngl ess and our desire to encourage, to the greatest
extent possible, the internal resolution of union disciplinary disputes woul d
be thwarted. S nce Pasillas failed to adequatel y

(fn. 19 cont.)

first exhaust the uni on procedures, where he coul d obtain onI% a partial
renedy, would unfairly subject himto miltiple litigation of his grievance.
The court held that, under such circunstances, a federal district court could
take imediate jurisdiction over Qayton's suit.

2/ Nthough we find, as a matter of law that an enpl oyee need not appeal to
the PRB as a pre-condition to this agency proceeding wth unfair |abor
practi ce charges, we note that enpl oyees who appeal ed to the PRB to date have
obtai ned reversals of their expulsions in at |east six of eight cases. S nce
t hese enpl oyees were subsequently returned to nenbership in good standing in
the Lhion and, at the Lhion's request, reinstated by their enpl oyer, it
appears that appeal to the PRBis effective and, perhaps, nore expeditious
than appeal to this agency.
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exhaust internal union appeal procedures, the portion of the conplaint
which relates to himis di smssed.
The Case of Juan Martinez

W nust determne whether the internal union disciplinary proceed ng
i nvol ving Martinez provided the basic el enents of a fair hearing required by
Labor Code section 1153 (c). The ALOfound that Martinez was deni ed due
process because (1) the charges agai nst hi mwere vague; (2) one of his trial
judges prejudged his guilt; (3) he had no opportunity to cross-exam ne
w tnesses against him and (4) the NEB conducted an insufficient appellate
review As we conclude that Martinez was denied a fair hearing because he had
no opportunity to cross-examne w tnesses agai nst him and general ly did not
understand the trial process, we need not, and do not, reach the ot her
findings of the ALQ

Wien ranch coormttee nenber R goberto Perez served Martinez wth
charges alleging that he had violated the UFWQonstitution by crossing the
picket line, Perez told Martinez that he had the right to defend hinsel f.
Martinez testified that Perez told himhe coul d have a representative at the
trial and coul d present evidence, but Martinez did not recall Perez explaining
his right to cross-examne wtnesses. Perez explained that the ranch
coomttee was there to serve Martinez and help himin any way it coul d.

Perez testified that Martinez told himhe knew how to defend
hinsel f, and Martinez testified that he knew he coul d present evidence at the
trial, but that he had none. However, the transcript of the trial itself,

read in light of Martinez
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testinony, indicates that Martinez did not have a sufficient understandi ng of
the trial procedure for us to conclude that he was fairly tried.

At the trial, the director of the UPWs field office and a nenber
of the ranch coomttee read the section of the UFWQnstitution covering trial
procedures and asked if there were any questions about the procedure.

Martinez did not renenber hearing the Constitution read, and did not renenber
being told at the trial that he coul d present w tnesses and ask his accusers
questions. Athough Perez testified that Martinez asked each w t ness
questions, the trial transcript indicates that Martinez was not asked if he
had any questions, and he did not cross-examne any of his accusers.

Martinez testified that he conpl eted only two years of school and
could not read or wite English or Spanish. Wile he testified that he knew
he coul d be represented at the trial, his testinony al so indicates that he did
not know what it nmeant to be "represented" and did not know the difference
between a representative at the trial and a wtness on his behalf. A the
trial, Martinez asserted his i nnocence and, although his statenents at the
trial are sonewhat unclear, attenpted to assert that he crossed the picket
line only once, and he was "hel ping out" rather than working. Mrtinez told
Perez at the trial to go to Gowers Exchange and see "if (his) nane is there."
Thi s suggestion that sone work records woul d support Martinez' version of the
events is further supported by Martinez’ attenpt, after the trial, to give the
Lhi on a docunent from G owers Exchange which indicated that his social

security nunber did not appear in Gowers Exhange's payroll records in 1979.
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Martinez testified that he did not produce this docunent earlier out of
"ignorance". Since Perez told Martinez that the ranch conmttee was there to
help himin any way it could, it is likely that Martinez believed that the
ranch coomttee woul d check G owers Exhange's payrol| records as he request ed.
Martinez al so apparently believed that he could submt a docunent supporting
his defense after the close of the trial.

Aven Martinez' lack of understanding of the trial procedure, we
cannot find that Martinez could fairly be deprived of his good standing in the
Lhion, and discharged fromhis job, based on that trial procedure. The ranch
comttee and ranch communi ty, which had the power to renove Martinez from
good standing in the Uhion, had an obligation to insure that Martinez had a
sufficient understanding of his own trial. This obligation it did not neet.
Accordingly, we find that the UFWviol ated section 1154 (b) and (a)(1) by
termnating Martinez’ nenbership and requesting that Mann Packi ng Conpany
di scharge him and that Respondent Mann Packi ng Conpany vi ol at ed secti on 1153
(c) and (a) by discharging him
The Case of Qi s Scar brough

As to Charging Party Scarbrough, we affirmthe ALO s

findings and his conclusion that the UFWvi ol ated section 1154 (b) by causi ng
his Septenber 1979 |ayoff.?%/

2/ The UFWhas excepted to the ALO's finding that Scarbrough’s Septenber 1979
| ayof f was caused by the Lhion's denand that all non-strikers be termnated
after the new contract becane effective. The ALOs findings are based on
credibility resolutions, which we will reverse only if they are clearly in
error, based on the logical consistency of the evidence. (See, Brock
Research, Inc. (May 25, 1978) 4 AARB Nb. 32.) Ve find that the ALOs findi ngs
herein are supported by the record.
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As to Scarbrough's January 1980 di scharge, at the UFWs request, for
| ack of good standing in the Unhion, we disagree wth the ALO s concl usi on t hat
t he Board shoul d supervi se the paynent of back pay pursuant to the PRB
decision of April 20, 1981. The PRB appears to have adequatel y considered the
procedural fairness of Scarbrough's trial and decided to reverse his expul sion
inits entirety. The UPWhas returned Scarbrough to good standi ng and
requested his reinstatenent. Sun Harvest has conplied with that request.

S nce the UFWconcedes it is obligated to make Scarbrough whol e for any | osses
he nay have suffered as a result of his discharge, and since Scarbrough is
free to seek judicial enforcenent of that obligation, there is no need for
this Board to maintain its jurisdiction over the matter. The allegations
regardi ng Scarbrough's di scharge in January 1980 for |ack of good standing are
t her ef ore di sm ssed.

RER

By authority of Labor (Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent Unhited Farm
Wrkers of Anerica, AFL-Q O (UFRW, its officers, agents, successors,
and assigns, shall:

1. QGease and desist from

(a) Causing or attenpting to cause Sun Harvest, Inc., Mann
Packi ng Conpany, or any other agricultural enpl oyer to discri mnate agai nst
any agricultural enployee in violation of section 1153 (¢) and (a) of the
Agricultural Labor Relations Act (Act), or discrimnating agai nst any such
enpl oyee wth respect to whom nenbership in the UFWhas been suspended,

termnated, or denied

25.
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w thout affordi ng such enpl oyee the due process rights guaranteed by section
1153 (c) of the Act.

(b) Inany like or related nmanner restraining or coercing any
agricul tural enployee in the exercise of the rights guaranteed by section 1152
of the Act.

2. Take the followng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Imediately restore Juan Martinez to nenbershi p i n good
standing in the UFWretroactive to January 10, 1980, wthout prejudice to his
nenbership rights or privileges as though they had not been suspended on t hat
dat e.

(b) Imediately notify Mann Packing (o. that Juan Martinez is
a nenber in good standing and is to be deened as such retroactive to January
10, 1980, and that the UFWrequests his reinstatenent to his forner job or
substantial |y equi val ent enpl oynent w thout prejudice to his seniority and
other rights or privileges of enpl oynent as though he had not been term nated
on January 14, 1980.

(c) Mke whol e Juan Martinez for all |osses of pay
and ot her econonmic | osses he has suffered as a result of Respondent WFWs
di scrimnation agai nst him and nmake whol e Qdis Scarbrough for all |osses of
pay and ot her economc | osses he has suffered as a result of his layoff in
Sept enbber 1979, such amounts to be conputed i n accordance w th establ i shed
Board precedents, plus interest thereon, conputed in accordance wth our
Decision and OQder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB No. 55.

(d) Wth the cooperation of Sun Harvest and

8 ALRB Nb. 103 26.



Mann Packi ng (., and, upon request, nake available to this Board and its
agents, for examnation, photocopying, and otherw se copying, all payroll
records, social security paynent records, tine cards, personnel records and
reports, and all other records rel evant and necessary to a determnation, by
the Regional Director, of the backpay period and the anounts of backpay due
under the terns of this Qder.

(e) Immediately notify Juan Martinez, by nail
addressed to his [ ast known addresses, of his retroactive restoration to UFW
nenber ship in good standing as provided i n paragraph 2(a) above, and forward
to hima copy of the UPWs letter request to Mann Packing Q. for his full
rei nst at enent .

(f) Sgnthe Notices to Agricultural Enpl oyees
attached hereto and, after their translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(g0 Ml copies of the attached Notice in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enployees enpl oyed by Mann Packing Go. at any tine
during the period fromJanuary 14, 1980, until the date on which the said
Notice is nailed, and to all agricultural enpl oyees enpl oyed by Sun Harvest at
any tine fromSeptenber 1979, until the date on which said Notice is nailed.
The WFWshal | seek the cooperation of Sun Harvest and Mann Packi ng Gonpany in
obtai ni ng the nanes and addresses of the enpl oyees to whomsai d Notice shal |

be nai | ed.
(h) Post copies of the attached Notices in all
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appropriate | anguages, in conspicuous places at all its offices and uni on
hal | s throughout the Sate of CGalifornia for 60 days, the period(s) and
pl ace(s) of posting to be determined by the Regional Director, and exercise
due care to replace any Notice which has been altered, defaced, covered or
r enoved.

(i) Wth the consent of Sun Harvest, Inc. and
Mann Packing (., arrange for a representative of the UFWor a Board agent to
distribute and read the attached Notice, in all appropriate |anguages, to all
Sun Harvest and Mann Packi ng enpl oyees on conpany tine and property, at
tine(s) and place(s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity to answer any
guestions the enpl oyees nay have concerning the Notice and/or their rights
under the Act. The UPWshall reinburse Qun Harvest, Inc., and Mann Packi ng
. for the enpl oyees' wages during this reading and questi on-and- answer
period. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by the UFWto Sun Harvest Inc. and Mann Packi ng Co.
and rel ayed by themto all nonhourly wage enpl oyees in order to conpensate
themfor tinme lost at this reading and during the questi on-and-answer peri od.

(j) Notify the Regional Drector in witing wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to

conply therew th, and continue to report
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periodical ly thereafter at the Regi onal
conpl i ance i s achi eved.
Dated: Decenber 30, 1982

AFRED H SONG Chai rnman

HERBERT A PERRY, Menber
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CRER
By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board (Board) hereby orders that Respondent Mann Packing (o., its
of ficers, agents, successors, and assigns, shall:
1. Gease and desist from

(a) Dscharging or otherw se discrimnating agai nst, any
agricul tural enpl oyee wth respect to whomnenbership in the Uhited Farm
VWrkers of Anerica, AFL-A O (WY has been suspended, termnated, or denied
w thout the due process rights guaranteed by section 1153 (c) of the
Agricultural Labor Relations Act (Act)

b. Inany like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act.

(a) dfer to Juan Martinez i nedi ate and ful
reinstatenent to his forner or substantially equival ent position, w thout
prejudice to his seniority or other rights or privil eges.

(b) Preserve and, upon request, nmake available to this Board
and its agents, for examnation, photocopying, and otherw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the anmounts
of backpay due under the terns of our Oder issued on this date against the
UFW

(c) Post copies of the attached Notice, in all
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appropriate | anguages, in conspicuous places on its property for 60 days, the
period(s) and place (s) to be determned by the Regional Orector, and

exerci se due care to replace any Notice which has been altered, defaced,
covered, or renoved.

(d) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: Decenber 30, 1982

ALFRED H SONG Chai r nan

HERBERT A PERRY, Menber

8 ALRB Nb. 103 31



MEMBER WALD E, Goncurring in part and O ssenting in part:

| disagree wth the ngjority's conclusion that Juan Martinez was
denied a fair hearing because he had no opportunity to cross-examne W tnesses
agai nst him

Martinez was inforned of the substance of the charges agai nst him
and the nature of the trial procedures by Ranch Conmttee President R goberto
Perez, seven days before his trial. Again at the trial, the trial procedure,
as set forth in the UFWQonstitution, was read to Martinez, who expressed no
| ack of understanding as to the procedure. Athough the transcript of the
trial does not indicate that the trial conmttee asked Martinez if he had
guestions for the accusing wtnesses, it al so does not indicate that he was
prevented fromasking questions. Mrtinez conceded that he offered no
evi dence on his behal f because he had none.

| agree that Martinez did not fully understand the | egal neani ng of

nmany of the terns in the UAWQonstitution, including his
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right to cross-examne wtnesses. However, in ny opinion, the responsibility
for this lack of understandi ng shoul d be born by Martinez and not the trial
coomttee. Mrtinez understood the seriousness and possi bl e consequences of
crossing the picket line at Gower's Exchange. Wen he recei ved the charges,
he was under sone obligation to prepare his own defense and to i nform hi nsel f
about his rights. Mrtinez apparently declined to seek representation,
advice, or clarification of these natters and nade no effort, other than to
appear at his trial, to defend hinself. | cannot fault the trial conmttee,
who were al so unfamliar wth | egal procedures, for Martinez' failure to
confront his accusers.

| would al so reject the other findings of procedural inpropriety
nade by the ALQ The charges against Martinez clearly state that he was seen
working at Gower's Exchange on Septenber 10, 1979, and thereafter until he
was recal l ed fromlayoff by Mann Packing Gonpany. Martinez’ belief that he
was charged wth crossing the Iine only on Septenber 10 coul d not have
reasonabl y been derived fromthe charges.

A though R goberto Perez, a nenber of the trial cormttee,
testified that he believed, before the trial, that Martinez crossed the picket
line at Gower's Exchange, | do not find that Martinez was prejudi ced by that
preconception. Mrtinez admtted being inthe field at Gower's Exchange and
of fered the anbi guous expl anation that he was nerely "hel ping out." S nce
Martinez did not deny crossing the picket |ine and since Perez had not
prej udged Martinez as to punishnent, | would find Perez' preconception to be

harmtess and insufficient toinvalidate the results of the trial.
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Finally, as to the sufficiency of the appellate decision by the
NEB, | would reject the ALOs finding that Martinez was deni ed due process by
the NEB s failure to give reasons for reduci ng his expul sion to a suspensi on.
Martinez had the right to appeal his suspension to the PRB on the sane grounds
that he raised before the NEB. It is not uncormon for courts and
admni strative agencies, including the ALRB, to issue summary deci si ons
affirmng trial judgments. The brevity of the decision does not undercut its
authority and does not prevent the appel lant fromcontinuing to chall enge the
trial judgnent.

Based on the foregoing, | would dismss the allegation that Juan
Martinez was expel |l ed fromthe UFWw t hout adequat e procedural due process in
viol ation of sections 1153 (c¢) and 1154(b) of the Act.
Dated: Decenber 30, 1982

JEROME R WALD E Menber

34 .
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MEMBER MCARTHY, D ssenti ng:

In validating a union rul e which subjects nonstriking workers to
expul sion fromthe union and termnation of enploynent, the najority has
sancti oned econom c capital puni shnent for agricul tural enpl oyees who attenpt
to exercise their Labor (ode section 1152 "... right to refrain fromany or
all [union] activities ...," and has thereby abused the discretion vested in
this Board by section 1153(c) of the Agricultural Labor Relations Act (Act).
The najority has achieved this result by construing Labor Code section 1152 in
such a manner that the exception contained therein swallows the rule. | am
convinced that the Legislature intended that this Board exercise its
discretion in a manner which, while allow ng for neani ngful good standi ng
provisions, gives the fullest possible effect to the basic rights guarant eed
to enpl oyees by the Act.

Section 1152 of the Act contains an exception which allows the

worker's fundanental right to refrain fromany or all
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union activities to be "affected by an agreenent requiring nenbership in a

| abor organi zation as a condition of continued enpl oynent .... However, it

is by no neans an unbridl ed exception. "Menbership" is defined in Labor Code

section 1153(c) as . the satisfaction of all reasonabl e terns and

conditions uniformy applicable to other nenbers in good standing ...."
(Enphasis added.) | submt that a union rul e requiring a worker to
participate in a strike and/or picketing against his or her enpl oyer, on pain
of expul sion fromthe union, is clearly an unreasonabl e condition of
nenbership that is not to be countenanced under Labor Code sections 1152 and
1153(c) insofar as it can result in termnation of enpl oynent.?Y

Wiere the contract between the union and the enpl oyer contains a
"good standing" provision, the union nmay require the enployer to discharge

any enpl oyee who has failed to maintain his

3 The majority clains that NNRBv. Alis-Chalners Mg. G. (1967) 388 U S
175 [65 LRRM 2449] supports the reasonabl eness of having a worker fired for
crossing a picket line. However, the majority fails to nention that the
Suprene Gourt predicated its holding in that case on a very significant fact:
the union discipline did not interfere wth the enpl oyer-enpl oyee
relationship. (See also NLRB v. Boeing (o. (1978) 412 U S 67 [82 LRRM
2183].) The opposite is true here; the union discipline includes |oss of
enpl oynent. Under the National Labor Relations Act (NLRA), a union cannot
regui re an enpl oyer to di scharge an enpl oyee because the enpl oyee engaged in,
or refrained from any union activity, or violated any union rule, bylaw or
constitution. Uhder the NLRA a union may lawful ly require the enpl oyer to
di scharge an enpl oyee only for failure to pay initiation fees and/ or union
dues, and may expel or discipline, but nmay not require the di scharge of, a
nenber for violation of union rules. Because the ALRA nakes it possible to
have an enpl oyee' s conti nued enpl oynent contingent on conpliance w th uni on
rules, the inhibition agai nst review of union-inposed penalties that exists
under the N_RA does not apply here, where the enpl oyee's livelihood, not
nerely his union nenbership, is in jeopardy.
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or her uni on nenbership in good standing. Under the union rules at issue in
this case, the union nmay expel from nenbership any nenber who fails to honor a
uni on picket line or continues working for an enpl oyer during the union's
strike against the enployer. Inposition of this penalty of expul sion nmakes it
possi ble for the union to require the enpl oyer to di scharge the enpl oyee
pursuant to the terns of the good standing provision in the contract. The
enpl oyee nay have worked nmany years for the struck enpl oyer and may have
attained a | evel of seniority, incone, security, and benefits that he or she
cannot replicate el sewhere. Mreover, the expell ed and di scharged enpl oyee
faces a situation akin to the pre-1935 bl ackl i sting abuses whi ch anti uni on
enpl oyers perpetrated agai nst union activists. |f an enpl oyee has been
expel l ed froma union for conduct which the union deens to be contrary to its
interests, he or she presunably will not be readmtted to the union sinply by
going to work for a different enpl oyer who has a contract wth the union. Al
enpl oyers having a contract which contains a good standi ng provision woul d be
off limts as a potential source of enploynent for the expelled enpl oyee. In
any gi ven geographi cal area, many or all of the agricultural enpl oyers who
could otherwise utilize the skills of the expelled worker woul d be subject to
such a contract, and therefore woul d be unable to retain that individual as an
enpl oyee as long as he or she renained in a suspended or expelled status. As
one union currently represents a large majority of the organi zed enpl oyees in
Galifornia' s agricultural industry, any expelled and di scharged worker woul d

be gravel y di sadvantaged in obtai ning other enpl oynent. The consequent
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econom ¢ disaster and disruption of the worker's life is an inordinately
high price to pay for an act or conduct which may have been dictated by
principles or dire economc necessity.

The majority would find any termor condition naintai ni ng good
standi ng uni on nenbership to be reasonable so long as it is "reasonably
related to a union interest that is gernmane to its role as collective

bar gai ni ng representative."% That

ZThe majority cites the recent Suprene Court case of Lhited Seel workers v.
Sadl owski (1982) 102 Suprene . 2339 in support of its contention that an
internal union rule need only be reasonably related to a valid union
interest in order for that rule to be considered reasonabl e. However,

resol ving the question of whether a union rule is reasonably related to a
valid union interest is in no way dispositive of whether the rule is in fact
reasonabl e. Sadl owski involved a rule that prohibits candi dates for union
of fice fromaccepting canpai gn contributions fromindi vidual s who are not
nenbers of the LUhion. The court's task was to determne whether the rul e was
"reasonabl e,” as that termis used under section 101 (a) of the Labor
Managenent Reporting and D sclosure Act. Its analysis rests heavily on the
fact that, although the union's outsider rule does affect rights protected
by the statute and may limt sonewhat the ability of insurgent uni on nenbers
to wage an effective canpai gn agai nst i ncunbent officers, "as a practi cal
natter the inpact nay not be substantial.” (1d. at p. 2346.) The court gave
a nunber of substantive reasons why the inpact of the rule woul d be
mtigated and why alternative neasures woul d not be as effective in
curtailing undue influence of union affairs by nonnenbers. This is in sharp
contrast to the situation in the case at hand. QGher than the nere
possibility that a union nenber's conviction and expul sion mght be reversed
on appeal, there is nothing in the circunstances present here that nake the
I npact of the rule anything | ess than devastating. Mreover, there are
other effective neans by whi ch the union can di scourage pi cket |ine
crossings and attain strike solidarity. Fnally, it should be noted that the
interest to be protected in this case -- the right to either engage i n uni on
activity -- is even nore fundanental than the union nenber's interest in
being able to conpete as effectively as possi bl e when seeking to west a
union office froman incunbent. The other case cited by the majority in
support of its standard of review Janes v. Marinship Gorp. (1944) 24 CGal . 2d
721, is inapposite on this point because the court was not called upon to
construe a statutory requirenent of reasonabl eness.
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definition is so broad as to be usel ess. Mrtually everything the uni on does
has sone rational connection with its desire to increase its strength as a
col l ective bargaining representative. Mreover, the najority's definition
totally ignores the degree to which the fundamental statutory rights of
enpl oyees are involved. Any legitinate institutional interest of the union,
no matter howmninal, wll, under the approach taken by the majority, always
outwei gh the individual enployee' s fundanental statutory right "... to
refrain fromany or all of such [union activities or other concerted]
activities." The failure to even bal ance enpl oyee rights agai nst union
interests produces a one-sided equation that can hardly be considered a
reasonabl e or just construction or interpretation of a statute which we all
agree was intended to be a bill of rights for agricultural enployees, not for
agricultural unions or agricultural enployers.

The maj ority nmakes nuch of the fact that the Legislature included
the exception to Labor Gode section 1152 wth the know edge that a uni on coul d
expel a worker for failure to abide by certain of the union's terns or
condi ti ons of nenbership and then require the enpl oyer to discharge the
enpl oyee fromhis or her job under the terns of a union-security agreenent.
There are many acts of an enpl oyee that a union mght choose to nake
puni shabl e, and there are nany forns of discipline a union mght choose to
i npose, e.g., fines, suspension of certain privileges. The problemhere is
that the Union is attenpting to inpose the severest possible penalty (loss of
enpl oynent) for an act that goes to the heart of an enpl oyee's rights under
the AARA In this fashion,
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the Uhion renders unreasonabl e its rule prohibiting nenbers fromcrossing its
picket lines or working for a struck enpl oyer. Wien, as in the instant case,
the Board endorses the Uhion's inposition of the ultinate penalty for the
exerci se of a fundanental statutory right, that right is defeated and rendered
neani ngl ess. This cannot have been the result that the Legislature intended
under the Labor Code section 1152 exception to the right to refrain fromunion
activity.? Indeed, to ensure that such pernicious results do not occur, the
Legislature provided for a test of reasonabl eness to be applied to all union
nenbership rules. Regardl ess of whether the Legislature intended that the Act
shoul d permt a union to require the discharge of an enpl oyee because of a

viol ati on of

YThe literal interpretation which the najority gives to the Labor Code
section 1152 exception does not conport wth accepted principles of statutory
construction.

The literal interr)retation of the words of an act should not prevail if
it creates aresult contrary to the apparent intention of the | egislature
and if the words are sufficiently flexible to admt of a construction
vwhich wll effectuate the legislative intention. The intention prevails
over the letter, and the letter nust if possible be read so as to conform
tothe spirit of the act. "Wile the intention of the | egi sl ature nust
be ascertained fromthe words used to express it, the nanifest reason and
obvi ous purpose of the | aw should not be sacrificed to a literal
interpretation of such words. Thus words or clauses nay be enlarged or
restricted to harnonize with other provisions of an act. The particul ar

I nqui rx is not what is the abstract force of the words or what they rr%
conprehend, but in what sense were they intended to be understood or what
under s’a a]ndl ng do they convey as used in the particular act. [Footnote
onitted.

(Sutherland, Satutory Gonstruction, 8 46.07 (4th E.)

The particular rule in Galifornia is that an exception in a statute is to be
strictly (narrowy) construed. (Qoins v. Board of Pension Gomirs of Los
Angel es (1979) 96 Cal . App. 3d 1005, 158 Cal . Rotr. 470.)

40.
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uni on nenbership rules, it plainly intended for the Board to determne in such
cases whether there is any reasonabl eness in all ow ng an enpl oyer to be

di scharged for exercising one of the two fundanental rights (to engage in and
torefrain fromengaging in, union activity) guaranteed to all enpl oyees by
the Act. This is made clear in the fol |l ow ng di al ogue between a nenber of the
Senate Industrial Relations Commttee and the w tness whose testinony before
that coomttee was quoted in part in the naority opi nion:

JORDAN BLOOM Wiy shoul d the board have the authority to

sanction the discharging of an enpl oyee for sone reason
other than a failure to tender dues or initiation fees?

SENATCR GREENE How do you know the board is going to do that?
JORDAN BLOOM It has the authority to do that in this |aw

SENATAR GREENE But how do you know that it is going to nake
its determnation in that direction rather than i n some

ot her ?

It was thus expected that this Board woul d exercise its discretion in such
matters and not sinply endorse or ratify every attenpt by a union to expel a
nenber and cause himto be di scharged fromhis job for daring to exercise his
statutory rights, the very rights which the Board is charged wth protecting
and enf or ci ng.

It is clear to ne that a bal ancing process is essential to a test
of the reasonabl eness of union rules and the exercise of the Board s
di scretion under Labor Code section 1153(c). The union’ s institutional
interest in strike solidarity nust be bal anced agai nst the enpl oyee’ s Labor
Gode section 1152 right to refrain fromengaging in union activity. 1In

bal anci ng conflicting
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interests we are guided by the principle that an accommodati on nust be
achieved "wth as little destruction of one as is consistent wth the
nai ntenance of the other." (N.RBv. Babcock & Wl cox (. (1956) 351 U S 105,

112.) The proper result then would be to afford the uni on an adequat e
opportunity to fulfill its legitinate objective while dimnishing as little as
possi bl e the enpl oyee' s Labor Gode section 1152 right to refrain fromunion
activity. Such a result has been eschewed by the najority, although it can
easily be achieved in this case. Srike solidarity need not depend on the
econom ¢ ruination of any enpl oyee who crosses the union's picket line. For
exanpl e, noncoerci ve peer pressure and uni on persuasion would tend to mnimze
pi cket line crossings, as woul d a systemof fines or other intraunion

penal ties which do not destroy or affect the enpl oynent status. Such

penal ties mght constitute an infringenent on the worker's Labor Gode section
1152 rights, but both strike solidarity and the worker's right to earn a
l'ivelihood woul d be preserved. The case for proper accomrmodati on of the
conpeting rights or interests was succinctly stated in a concurring opi ni on
froma recent NLRB case, Machinists Local 1327, Internat'|l Ass'n of Mchinists
& Aerospace Wrkers (1982) 263 NLRB No. 141:

Surely a union is vested wth sufficient [awful neans of persuasion
and peer pressure to preserve strike solidarity wthout requiring
suspension of the Act's fundanental protections. In fact, if a union
Is unable to preserve strike solidarity through | ess restrictive
neans than sanctions that override the Act's protections, perhaps it
shoul d reconsider its decision to strike in the first

pl ace.

(Goncurrence by Menbers Van de Water and Hunter, id., at slip

opn., p. 24, fn. 42.)
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A body no less than the Galifornia State Suprene Gourt has recently stated in
an agency shop case that, "Requiring dismssal of an enployee is too drastic a
neasure for this court to endorse.” (San Lorenzo Education Associ ation v.

Wl son (Dec. 6, 1982) Gl . 3d .) Qearly, where effective but |ess

restrictive neans can be enpl oyed by the union to pronote strike solidarity,
it is an inproper exercise of this Board s discretion to permt the union to
nul I i fy enpl oyees' Labor Code section 1152 rights by using the harshest

possi bl e neans of enforcing strike solidarity.?

Dat ed: Decenber 30, 1982

JG-N P. MOCARTHY, Menber

YAthough | find that sonme discipline for acts in derogation of a strike nmay
be justifiable, any proceedi ng agai nst a nenber on account of such acts is
invalid so long as the penalty coul d i ncl ude expul sion and consequent | oss of
enpl oynent under a good standing provision. Snce that is the case wth
respect to all the Charging Parties herein, | agree wth the mgjority only
I nsofar as they have ordered the Lhion to reinstate as nenbers, nake whol e,
and obt ai n reenpl oynent for the Charging Parti es.
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NOM CE TO MEMBERS

After investigating charges that were filed in the Salinas Regional fice,
the General Gounsel of the Agricultural Labor Rel ations Board (Board) issued a
conpl ai nt which all eged that we, Lhited FarmVWrkers of Anerica, AFL-AO
(AW, had violated the law After a hearing at which each side had an
opportunity to present evidence, the Board found that we did violate the | aw
by suspendi ng the uni on nenbershi p of Juan Martinez and causi ng his di scharge
by Mann Packing . in January 1980, and by causing the layoff of Qlis _
Scarbrough in Septenber 1979. The Board has told us to post and publish this
Notice. V¢ will do what the Board has ordered us to do.

V¢ al so want to tell ?/ou that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to deci de whether you want a union to
represent you;

To bargain wth your enpl oyer about your wages and wor ki ng conditions
tﬂroggh S uni on chosen by a najority of the enployees and certified by

t he Board,;

5. To act together wth other workers to hel p and protect one another; and
6. To decide not to do any of these things.

> whe

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything, in the future, which restrains or coerces you or
any other farmworker to do, or to refrain fromdoing, any of the things
li sted above.

VEE WLL NOT discrimnate agai nst, or suspend or termnate the UFWnenbershi p
of any agricultural worker in violation of the Act and V\E WLL NOT cause or
attenpt to cause any agricul tural enpl oKer to discharge or otherw se
discrimnate agai nst any farnworker wth respect to his or her enpl oynent.

VE WLL, upon request, restore Juan Martinez to nenbership in good standi ng
in the UFWretroactive to January 10, 1980, w thout prejudice to his nenber
ship rights or privileges as though he had not been suspended on that date.

VEE WLL notify Mann Packing (Go. that Juan Martinez is a nenber in good stand-
ing retroactive to Januar?/ 10, 1979, and we w Il request his reinstatenent to
his forner or substantially equivalent job without prejudice to his seniority
and other rights or privileges of enpl oynent as though he had not been
termnated January 14, 1980.

VEE WLL nake whol e Juan Martinez and Qldis Scarbrough for all |osses of pay
and other economc |osses they have suffered as a result of the UPWs dis-
crimnation against them plus interest.

Dat ed: UN TED FARMWRERS OF ABR CA, AFL-A O
By:

Represent ati ve Title

If you have a question about your rights as farmworkers or about this Notice,
you may contact any office of the Agricultural Labor Rel ations Board, (nhe
office is located at 112 Boronda Road, Salinas, CA 93907. The tel ephone
nunber is (408) 443-3161. This is an official Notice of the Agricultural
Labor Rel ations Board, an agency of the State of Galifornia.
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CASE SUMVARY

Lhited FarmVWrkers of Anerica, AFL-AQ O (AW 8 ALRB No. 103

Mann Packing Go., and Sun Harvest |nc. Case Nos. 79-(-59- SAL
80- CE& 5- SAL
80- CE- 4- SAL
80- C& 108- SAL
80- C& 29- SAL

The Charging Parties in this case were three agricultural enpl oyees, Severo
Pasillas, Juan Martinez, and Qdis Scarbrough, who alleged that the UFW(and
derivatively their enployers) violated Labor Gode sections 1153 (¢) and 1154
(b) by termnating or suspendi ng their nenberships in the UFWand t hen
requesting that they be di scharged by their enployers, Sun Harvest, Inc. and
Mann Packi ng Gonpany, under the uni on shop clauses in the col | ective

bar gai ni ng agreenents wth those conpani es.

These enpl oyees were charged by fel | ow UFWnenbers wth violating the UFW
Gonstitutional provision which requires all nenbers, as a condition of
continued nenbership in good standing, to honor all UFWpicket |ines and
strikes, by working during the lettuce strike in 1979. The enpl oyees were
tried by their ranch coomunities, found guilty, and expelled from nenbership
inthe UAW A though Martinez and Scar brough were successful in getting their
expul si ons reduced to suspensions through an internal union appeal, all three
were ultinmately di scharged fromtheir jobs at the UPWs request.

A conpl aint issued on unfair |abor practice charges by these three enpl oyees.
However, the General (ounsel's theory of the case was that the three enpl oyees
had not received all the procedural due Br ocess guaranteed by section 1153
(c). Char |nF| Parties Pasillas and Scarbrough rai sed procedural objections,
but al so chal lenged the overal |l constitutionali ;[/\% of section 1153 (c? and t he
reasonabl eness of a URWnenber shi p requi renent ich viol ates an enpl oyee’ s
right to freedomof non-association wth strike activity.

ALO DEAQ S ON

The ALOrejected the constitutional argunents of the Charging Parties and
hel d that the UFWs nenbership requi renent was reasonabl e.

O the question of exhaustion of internal union appeals, the ALOrejected the
WFWs argunent that the ALRB shoul d not proceed until all internal union
procedures have been exhausted. Instead, he relied on federal authority and
suggested a general rule which woul d not require exhaustion where it woul d be
futile or unfair and wth an outside tine limt of four nonths. n the facts
of each case, the ALOfound that the enpl oyees had adequately exhausted their
i nternal appeal s,

O the procedural issues, the ALOfound that Pasillas was deni ed due
process because of the i nadequacy of the trial record in his case;, that
Mrtinez” trial was deficient in that the char ﬁes were unduly vague, he was
prej udged by a nenber of the Ranch Cormittee, he did not have an
opportunity to cross-examne the wtnesses against him and there was
insufficient appel late review by the National Executive Board of the UFW
and that Qlis Scarbrough had not yet been nade



whol e by the UFWfor his |osses (although he had been returned to good
standing and reinstated, at the UFWs request, by Sun Harvest.)

h a separate all egation regar ding Scarbrough, the ALOfound that the UFWhad
illegal ly caused Scarbrough's lay off in Septenber 1979 by requesting that Sun
Harvest di scharge every enpl oyee who worked during the strike.

BOARD DEO S ON

The Board declined to rule on the constitutional issues raised by Pasillas and
Scar brough, since the Galifornia Gonstitution prohibits an agency from
declaring its own enabling | egislation unconstitutional.

The Board hel d that under Labor Code section 1153 (c), union nenbership

regw renents nust be bot h reasonabl e and applied according to fair procedures,
and that the Board woul d review al | egations invol ving the "good standi ng"
ﬁrow so to section 1153 (c) closely on a case-by-case basis. The Board then
eld that the UWs picket |ine requirenents were reasonabl e because strike
discipline is gernane to the legitinate interests of the union as collective
bar gai ni ng representati ve.

As to exhaustion of internal union appeals, the Board general |y adopted the
approach used by the AAObut rejected the four nonth limt. n that basis,
Pasillas was found to have failed to adequatel y exhaust his internal union
appeal s, since he never appeared at his trial or filed any apﬁeal . Pasillas’
case was dismssed on that basis. Mrtinez did reasonably exhaust his appeal s
by appealing to the NEB, since he obtained a stay of his expul sion until the
NEB deci sion issued. After he was discharged, the Board hel d, he was not
required to pursue further internal union appeal s because the Lhion was unabl e
to provide full reinstatenent. Scarbrough di d exhaust the uni on procedures by
appealing to the UFPWs Public Review Board (PRB).

As to procedurual fairness, Menbers Perry and Song find that Martinez was
denied a fair hearing in that insufficient care was taken by the UFWofficial s
conducting the trial to assure that Martinez understood and had an opﬁortuni ty
to exercise his right to cross-examne his accusers. As to Scarbrough, the
Board noted that he had obtained a reversal of the trial judgnent fromthe
PRB. However, the Board ruled that Scarbrough’s ability to enforce the PRB
decision, as a contractual obligation of the UFW nade it unnecessary to
proceed further wth unfair |abor practice allegations.

The Board adopted the ALOs findi ngs and concl usi ons regardi ng
Scar brough's Septenber 1979 lay off.

D SSENTS

Menber Vél di e disagreed with the najority conclusion that Martinez was deni ed

a fair hearing because he was not given an opportunity to cross-exam ne

W tnesses. Menber Vél die would find that Martinez was adequatel y i nforned of

his rights and that Martinez sinply failed to nake adequate efforts in his own
behal f.  Menber Vél die woul d al so
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reject the AOs other findings of procedural unfairness, finding a | ack of
substantial prejudice to Martinez in each instance.

Menber McCarthy would find that a union rul e whi ch subjects nonstriking
workers to expul sion fromthe Uhion and termnati on of enpl oynent is an
unreasonabl e termand condi tion of enpl oynent under Labor Code section
1153(c). He believes the majority has read the exception in section 1152 too
broadly and has failed to bal ance the Lhion's institutional interest in strike
solidarity agai nst the agricul tural enpl oyees' fundanental right to refrain
fromunion activity. He views termnation of enpl oynent as the harshest

possi bl e neans of enforcing strike solidarity and as an i nappropriate penalty
for the exercise of a fundanental right, especially where effective but |ess
restrictive neasures coul d have been enpl oyed. He therefore concl udes that
the ngjority's action is an abuse of the discretion vested in the Board by
section 1153(c).

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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CEQS AN

WLLIAMA RESNECK, Admnistrative Law Oficer:

STATEMENT GF THE CASE

This case was heard before ne in Salinas, Glifornia on
April 14, 15, 16, 21, 22, 28 and 29 involving five unfair |abor
practice charges consolidated for hearing. The charging parties
here, Qlis Scarbrough, Severe Pasillas and Juan Martinez, all allege
they were discharged fromtheir jobs in violation of rights guar-
anteed by the Galifornia Agricultural Labor Relations Act (herein-
after referred to as "the Act").

The ALRB issued a conpl aint on behalf of M. Pasillas on
June 25, 1980 agai nst Sun Harvest, his enpl oyer, and the WLhited
FarmVWrkers of Arerica, AFL-A O (hereinafter referred to as "UW
or "the Lhion'). Smlarly, a conplaint was issued on behal f of
M. Martinez on June 30, 1980 agai nst Mann Packi ng Gonpany, his
enpl oyer, and the UFW FHnally, a conplaint was issued on behal f
of Qdis Scarbrough on July 3, 1980 agai nst the URWonly.

Essentially, each of the three individual s worked as strike-
breakers during a UFWstrike in 1979. The strike was settled and
a col | ective bargai ni ng agreenent was reached between the growers and
the UFWin Septenber 1979. The agreenent included a Uhion security
provi sion providing that Uhi on nenbership shoul d be a condition of
enpl oynent. After the ratification of the agreenent, each of the
three charging parties were tried by nenbers of their Ranch Commu-

nities intrials conducted pursuant to the UPWQonstitution, found



guilty of strike-breaking and either expelled or suspended fromthe Uhion.
After receiving notice fromthe Lhion that the enpl oyees were no | onger
Lhi on nenbers in good standing, the enpl oyers di scharged the workers.
Charging parties allege that their discharges were in violation of

rights guaranteed by Sections 1153(a), 1153(c), 1154(a)(l) and 1154(b) of
the Act, discussed infra. Charging parties Pasillas and Scarbrough
contend that the Union security provision is constitutionally invalid, and
thus, violates the above sections of the Act.
Al charging parties contend that in any event they were not afforded due
process by the Union.

The enpl oyers and Lhion filed answers to the charges denyi ng
any liability, and the Uhion accepted the enpl oyers' defense pursuant to a
tender of defense.

Al parties were given full opportunity to participate in the
heari ng, and the General Gounsel, the UFWand the charging parties
all were represented at the hearing. After the close of the hear-
ing General Gounsel, the enpl oyer and charging parties, Pasillas
and Scarbrough filed briefs. In addition, due to the conpl exity
of the issues raised all parties were given the opportunity to
file reply briefs, and the Uhion and charging parties Pasillas and
Scarbrough filed reply briefs.

Lpon the entire record, and fromny observati on of the denean-

or of the wtness and after full consideration of the transcripts
and all briefs filed by the parties, | nmake the foll ow ng:
1



FANDNS G FACT

JUR SO CTT QN

Epl oyers have stipulated that they are agricultural enpl oyers
w thin the neaning of Section 1140.4(c) of the Act, and the Lhion has
admtted it is a labor organization within the neaning of Section
1140. 4(f) of the Act, and | so find.

I
THE ALLEGED UNFAI R LABCR PRACTI GBS A

BACKAROUND

h January 22, 1979 the Whion and Sun Harvest were unabl e to agree
on a new col | ective bargai ning agreenent and a strike was
called by the UFWagai nst Sun Harvest. On that date approxi nately
2,100 workers throughout the SSate went out on strike. Initially,
the strike was 100%effective. As the strike continued, the com
pany was finally able to recruit sone strike-breakers to harvest
the lettuce. Fnally, on August 31, 1979 the UFWreached an agr ee-
nent wth Sun Harvest, and on Septenber 4, 1979, a new col |l ective
bar gai ni ng agreenent was si gned.

I nvol ved here is action taken by the Uhion agai nst three
stri ke-breakers who crossed Lhion picket lines during the strike.
Two of the charging parties, Severo Pasillas and Qdis Scarbrough,
were Sun Harvest enpl oyees and crossed picket |ines at Sun Harvest.
The third charging party, Juan liartinez, a worker for Mann Packing
Gonpany, allegedly crossed a picket line to work at Gower's Ex-

change during the strike.



Each of the three individuals were charged by a fell ow nenber of the
Lhion with working during the strike in violation of the UFWQonstituti on.
Article 18, 8 1(ee) of the Gonstitution specifically provides that a
nenber may prefer charges agai nst any ot her nenber for crossing an
aut hori zed Unhion picket line. Qossing a Lhion picket line is a specific
violation of Article 17, 8 4 which provides: "BEvery nenber shall respect
Lhion picket lines, for there is nothing | ower than a strike-breaker."

Charges nust neet certain requirenents:

(1) The charge nust be in witing, signed by the accuser and nust
state the exact nature of the offense, and, if possible, the period of
time (Article 18, § 3).

(2) Qharges nust be brought within 60 days (Article 18, § 4).

Resol ution of the charges is by a trial before a Ranch Conmttee in
the presence of the nenbership of the Ranch Cormunity (Article 19, § 2).
Notice of the tine and place of the trial nust be served upon the accused
at least seven days before the date set for trial. (Aticle 18, 86). A
the trial, the accused has the right to produce w tnesses, present
evi dence and cross-examne wtnesses. No |awers are permtted (Article
19, 8 5). Further, "a faithful and accurate record of the proceedi ngs
shal| be nade." (Article 19, § 6).

In our present case, each of the charging parties were tried by Ranch
Gommittees in the presence of the nenbership of the Ranch Community. Al

charging parties allege they were deni ed due process

-5



in the conduct of their trials. Those specific contentions wll be
i ndi vidual 'y di scussed for each of the charging parties.

The UIFWOonstitution al so provides for appellate reviewof the trial
procedure. Thus, there is a National Executive Board (herein-
after referred to as "the NEB') toreviewthe trial decision. In
addition, there is a final review of the NEB decision by a Public
Revi ew Board (hereinafter referred to as "the PRB'). An appeal of a trial
deci sion nust be nade to the NEBwthin 15 days (Article 20, 81(a)). The
NEB nust rule on the appeal within 30 days after it is received (Article
20, 81(c)). No penalty shall take effect until the NEB has rul ed on the
appeal (Article 20, 8 1(d)). Athough an appeal fromthe NEB nay be taken
to the PRB, the appeal does not stay the inposition of any penalty
(Article' 20, 8 2). The PRB nust issue its decision wthin 45 days
(Article 21, § 5).

The three charging parties here all present contrasting exercise of
their procedural rights as guaranteed by the UFWQonstitution. Pasillas
neither attended his trial nor presented any appeal. Martinez attended his
trial, and an appeal was filed on his behalf to the NEB. Scarbrough
attended his trial, and appeal ed both to the NEB and PRB

Wiat follows is a sumary of the evidence that was presented for

each of three charging parties.

B. THE CASE G SEVERO PAS LLAS

The essential facts of M. Pasillas' case is that he crossed
the picket line at Sun Harvest in June of 1979 and conti nued wor ki ng
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throughout the strike. On Septenber 24, 1979 he was served w th charges,
and on ctober 2 a trial was held in his absence where he was found guilty
of strike-breaking with a recommendati on of expul sion fromthe Uhion.
Cctober 30, URWinfornmed Sun Harvest that M. Pasillas was no | onger in
good standing with the Uhion, and on Novenber 2 he was di scharged from
enpl oynent .

nly two wtnesses testified concerning the facts involving M. Pasill as:
M. Pasillas and Teodomro I barra, president of the Ranch Commttee for
Sun Harvest. Their testinony nay be summari zed as fol | ows:

1. Severo Pasillas:

He had been a Sun Harvest cel ery worker since 1976 and went to work
in June, 1979 during the strike. Munuel Slva told himwhen he started
wor ki ng that he coul d be punished by the Uhion. He then went to the Uhion
Hall and saw S lva and showed hima letter fromthe Lhited Sates
Gover nnent denandi ng federal incone tax noney. He told Slva that his
w fe needed noney for hospital bills for the delivery of her baby and he
al so needed noney to pay taxes. Slva responded that he coul d get an
extension fromthe US Gvernnent to pay his taxes, and that if he
st opped stri ke-breaking he would obtain a pardon for him Pasillas
continued to work during the strike.

Wen the strikers cane back to work in Septenber, deofas Quzman, the
president of the Sun Harvest Ranch Coomittee, told Pasillas that "his
tine was comng". Pasillas responded that "just lay ne off and | wll be

able to collect unenpl oynent”. Silva then



called Ruben Gastillo, vice president in charge of labor relations for Sun
Harvest, who told himthat the Uhion had first to request his termnation,
and then he would be fired and not laid-off. Accordingly, Pasillas

conti nued worki ng through Septenber at Sun Harvest.

Pasillas received notice of his trial on Septenber 24 but did not
attend because "he was tired of listening to those bad words they said
against himi (V. 24) .*1

Oh ctober 4 Pasillas was served with a notice of the trial decision
but did not appeal to the NEB. Hs only explanation is that he coul d not
find Jose Renteria, the LUhion president, to discuss the natter wth him
He was di scharged fromwork on Novenber 2.

2. Teodomro |barra:

He was the president of the Ranch Coomttee for the Sun Harvest
celery workers. Prior to Pasillas' trial he held a neeting to plan the
trial and reviewthe declarations of Pablo Garcia, Manuel Slva and Pedro
Qeerra. The trial was schedul ed for ctober 2, and he | personal |y
delivered the notice of the trial to Pasillas on Septenber 25.

Pasillas did not attend the trial. Pedro Querra was the only w tness

totestify against him The Ranch Conmttee |istened to

Footnote *1: Reference to the Reporter's transcript wll contain a Ronan
nuneral , indicating the transcript volune, followed by the page

nunber of that vol une.



the evidence, went out, deliberated and then returned to announce their
finding of guilty. The nenbership then voted Pasillas guilty of strike-
breaking. The Ranch Commttee then left the roomto di scuss puni shnent.
They returned with the recoomendati on that Pasillas be expelled fromthe
Lhi on.

h ctober 30 Ibarra wote a letter to Sun Harvest requesting the
i medi at e di scharge of Pasillas because he had been found a nenber in bad

standing. Pasillas was di scharged on Novenber 2.

C THe CASE GF JUAN MARTI NEZ

M. Martinez was served wth a formal conplaint and notice of
trial on Novenber 2, 1979 accusing himof crossing the Union picket |ine
to work at Gower's Exchange from Septenber 10, 1979 on and possibly pri or
to Septenber 10. Hs trial was held on Novenber 9, and he was found
guilty of strike-breaking and expell ed fromthe Uhion. An appeal was
filed on his behalf to the NEB on Novenber 13, and on January 2 the NEB
reduced his penalty to a one-year suspension. n January 10, Mann Packing
was notified that Martinez was no | onger a Lhion nenber in good standing,
and he was di scharged from Mann Packi ng on January 14, 1980.

The w t nesses who gave evi dence concerni ng Juan Martinez are as
fol | ows:

1. Juan Marti nez:

Martinez testified that he had only conpl eted two years of school and
could not read or wite English or Spanish. He had worked at Mann Packi ng

since 1973 as a broccoli cutter and had been
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a nenber of the Uhion since 1976.

The WFWrepresented the workers at Mann Packing in 1979 but did not
actual |y strike the conpany that year. Instead, the workers engaged in
peri odi ¢ work stoppages.

R goberto Perez, president of the Mann Packi ng Ranch Conmittee served
himw th the charges on Novenber 2, 1979 and told himthat he was going to
face trial for working during the strike at Gower's Exchange. Perez told
himthat he had the right to be represented at the trial, but did not tell
himthat he coul d present evidence on his own behal f or that he had the
right to cross examne w tnesses.

Martinez attended the trial. Rafael Mcias acted as the prosecut or
and testified that he saw himworking at Gower's Exchange during the
strike. The other two w tnesses against himwere Ramro Perez and Agustin
del Real. Both of themtestified that they saw
himworking at Gower's Exchange during the strike. Mrtinez testified on
his own behal f stating that he did not work during the strike.

The trial coomttee then retired to deliberate Martinez' guilt and
returned with a recoomendation of guilty. The people then present raised
their hands and voted 43 to O in favor of guilty. Athough sone peopl e
present at the trial were not nenbers of the Mann Packi ng Ranch
Gomunity, they were there during the trial and during the vote taking.
The Ranch Committee then deliberated as to puni shment and returned wth
the recommendation that he be expel |l ed. The Ranch Community agreed wth

that recommendati on. Throughout the
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trial Martinez protested his i nnocence and contended he did not work at
G ower's Exchange in 1979.

After the trial Mrtinez obtai ned a docunent fromQGower's
Exchange show ng that he worked there in 1978 but not in 1979.

h Novenber 13, 1979 a Notice of Appeal to the NEB was submtted on
behal f of M. Martinez, but he had no know edge of this formand deni ed
either preparing it hinself or having it prepared on his behal f.
January 2 the NBEB inforned hi mthat his sentence had been reduced to a
one-year suspension. O January 10 Rudol fo Ramrez inforned Mann Packi ng
that Martinez was no longer in good standi ng, and he was di scharged on
January 14, 1980.

After his discharge fromMnn Packing, Martinez did work for General
Vineyards in March or April of 1980 for about a nonth. General M neyards
had a Uhion contract, and Martinez was in bad standing at the tine and was
not supposed to be allowed to work. Martinez was restored to good standi ng
after a one year of suspension and could return to Mann Packi ng when wor k

resuned i n 1981.

2. R goberto Perez:
He is president of the Mann Packing Ranch Coomttee. He stated that

the workers at Mann Packi ng aut hori zed the strike but did not go on
strike. Martinez was served wth a notice of his trial a week prior to
the trial. The trial judges at the trial were Adal berto Margarito, Sergio
Tanal | o, Abdon Atrisco and Rodol fo Ramrez. Before the trial, Perez

hi nsel f was convinced that Martinez had crossed a picket line at Gower's
Exchange (111:73).
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Al though there were peopl e other than nenbers of the Ranch GCommunity at

the trial, Perez was convinced they did not vote. Wen the three

W t nesses agai nst Martinez testified at the trial, Mrtinez woul d ask each

of themif they had seen him Martinez kept protesting he was i nnocent.
Perez testified that after Martinez was found guilty the trial

coomttee left the roomto deliberate on puni shnent and cane back and

presented two alternatives to the nenbership: to fine himor to expel him

The vote was for expul sion.

3. Sergi o Tanayo:

He kept notes of the trial, acting as secretary. The trial

| ast ed about one and one-hal f hours.

4. Jose Rui z:
He ran the tape recorder during the trial. There is a one-mnute
gap on the tape recording while the coomttee went out to deliberate

Martinez' quilt.

D THE CASE - O S SCARBROUH

Scar brough crossed the picket line and worked at Sun Harvest from
March 1979. Onh Septenber 4, 1979 he was laid-off but was reinstated after
a neeting on Septenber 27, 1979. He was tried by the Union on Qctober
11, 1979, found guilty and expelled fromthe Lhion. He filed an appeal
wth the NEB on ctober 22, 1979 and the NEB advi sed Scar brough, through
his attorney Robin Rvett on January 2, 1980.
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that his expul sion was nodified to a two-year suspension. R vett,
however, testified that he never received notice of the NEB deci sion.
The Whion notified Sun Harvest on January 8, 1980 that M. Scarbrough was
in bad standing, and he was |aid-off on that sane day.

Scarbrough filed an appeal to the PRB on May 13, 1980. How ever,
the appeal was apparently | ost, since no further action was taken.
Rvett then resubmtted the appeal on February 25, 1981 and on April 20,
1981 the PRB issued a decision reversing the trial coomttee and the NEB
and restoring Scarbrough to full nenbership in the Uhion. The PRB
decision relied on the Union's failure to prove nenbership of those
persons voting at Scarbrough's trial and on the Lhion's lack of a
conpl ete trial record.

A though Scar brough has been rei nstated as a nenber in good
standing, to date he has not yet been made whol e for | ost wages.

The testinony of the wtnesses concerni ng Scarbrough's case may be

summari zed as fol | ows:

1. Riben C Gastillo:
He was vice president of harvesting and labor relations for  Sun
Harvest. He testified that the Uhion requested on Septenber 4, 1979

that all people working during the strike, including Qdis  Scarbrough, be
termnated i medi ately (1:29). Accordingly, Scarbrough was ternmnated on
Septenber 4, 1979. He then told the Lhion representatives that

Scar brough should be reinstated until a witten notice was received from

the Lhion. Accordingly, Qlis Scarbrough
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was reinstated on Septenber 27 and went back to work until he was
termnated on January 8, 1980 pursuant to witten notice fromthe
Lhi on.

2. Qi s Scarbrough:

He first worked for Sun Harvest in 1959 and worked conti nuously
from1972 until Septenber 1979. During his period of enpl oyenent
he was a tractor driver, subforenman, and shop steward for the
Lhion. During the strike he was a picket captain.

He testified that he was out on strike fromJanuary 24, 1979
until March when he went back to work to "feed ny famly, pay ny
bills and keep fromgoi ng bankrupt”. (11:15) He reiterated that his only
reason for crossing the picket line was to pay his hills.

Bef ore goi ng back to work in March, two nenbers of the Ranch
Cormttee visited himat his house and told himnot to go back to
work for Sun Harvest or he woul d be hasseled. He suffered no in-
ci dences of violence as a strike breaker, although the UFWdid
pi cket his house one weekend and a rock was thrown at himonce. He
was | aid-off on Septenber 4, 1979.

He was notified of his trial Qctober 11, 1979. Before his
trial, he was told that the Uhion would furnish an interpreter,
and he would not be allowed to bring his own. He attended this
trial which was conducted in Spanish. Steve Matchett acted as an
interpreter for himat the trial.

He was found guilty of strike-breaking. He stated at the
trial that he was guilty of the charges but said he coul d not

afford to feed his famly and to pay his bills. After he was found
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guilty the Ranch Conmttee retired to deliberate on his puni shnent. They
returned wth a reconmendation of expul sion, and the Ranch Cormittee

agreed wth the recommendati on.

3. Robin Rvett:

He is the attorney for Qdis Scarbrough and introduced a letter from
the UFWdated January 2, 1980 where the NEB nodified the penalty of
expul sion to a two-year suspension (GC Ex.IGOF). Rvett testified that
this letter was not received until May 6, 1980 (GC Ex.10GJ). He then
filed an appeal on May 13, 1980 to the PRB (GC Ex.1OGK). He received a
letter fromthe UFWsayi ng that the appeal had been forwarded to the PRB
on June 6, 1980 (GC Ex.10-L). No further response was recei ved so he
follonwed up wth a letter to the PRB on February 9, 1981 (GC Ex.10-N.

4. Juan Barcenas:

He has been a tractor driver for Sun Harvest since 1970 and
was a picket line captain during the strike along with Qi s

Scar br ough.

5. Jesus Canacho:

He has been a Sun Harvest tractor driver since 1972 and was
president of the Ranch Coomttee. He attended a neeting at the end of
Septenber wth deofas Quiznan, Ruben Castill o, Sabino Lopez, Qlis
Scarbrough and Alvin Vdtts concerning the di scharge of Scarbrough

earlier that nonth. A that neeting, Quznan, of the Uhion, said he
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had no objection to Scarbrough's working. He only wanted the re-
pl acenent workers laid-off, not those with seniority such as
Scar br ough.

6. Ruben Arreola Hetes:

He has been an irrigator at Sun Harvest for ten years, and he

attended pi cket neetings wth Scarbrough.

7. Seve Mtchett:

He has been a paral egal for the UPWsince 1978. It was stipu-
lated, that he was bilingual in both Spanish and English. He wasinterpreter
for Scarbrough at his trial and read Articles 19 and 20
of the UFW(onstitution at the trial. He did not translate every
comment word for word but instead did sone sumnmari zi ng. Scar br ough

never tal ked about any objections to violence during the trial.

D UWWTNESSES RE. UN ON PROCEDURES

In addition to the above w tnesses, each of whomgave testi nony
as to the specific charging parties, there were two additional wt-
nesses, Marco Lopez and Jose Renteria fromthe UFW who spoke
general |y about procedures and interpretations of the UFWQonsti t u-
tion concerning trials of nenbers. Their testinony may be sunna-
rized as foll ows:

1. Marco Lopez:

He is general counsel for the UFW Any penalty inposed by
the Ranch Commttee takes effect after the NEB renders a deci si on

even if an appeal to the PRBis pending. He stated that the mnutes
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of the trial ought to be a faithful and accurate record of the
proceedi ngs as specified in the UFWQnstitution. He was shown
the mnutes of Severe Pasillas' trial and conluded that they were
faithful and accurate record of the proceedi ngs.

He al so reviewed the docurents in the Juan Martinez case and
stated he could not tell how nany days before Septenber 10 Marti nez
had been accused of scabbing, nor could he tell when Martinez had
stopped. He agreed that the duration of the offense is one of the
vari abl es consi dered by the NEB i n handi ng down puni shnents for
strike-breaking. He noted that only Martinez and Scarbrough ap-
peal ed to the NEB

He agreed that at the Pasillas trial it was read to the Ranch
Gmmttee and Cormunity that Pasillas was accused of scabbing from
June 19 until Septenber 1. Wen asked about the 60 day statute
of limtations, he stated that the clai mwas not stal e since he
consi dered scabbi ng a continuing offense. He al so agreed the dura-
tion of scabbi ng woul d affect the puni shnent.

He al so read Qdis Scarbrough's trial notes and saw no indi ca-
tion that Scarbrough scabbed because of any opposition to strike
vi ol ence.

He al so conpared the UFWQonstitution and the Labor Manage-
nent Reporting and D sclosure Act of 1959 and stated that the UFW
Gonstitution contai ned nore provisions and nore protection.

He testified that the NEB consisted of nine nenbers: GCesar
Chavez, Dolores Hierta, Frank Qtiz, Rchard Chavez, Mirshal Ganz,
Jessica Govea, David Martinez, G lbert Padilla and Peter Vel asco.
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The PRB is conposed of three nenbers: Irwn De Shetler,
Jacques Levy and the Reverend Eugene Boyl e.
In cases where decisions of the lower trial coomttees had
been reversed, the workers were reinstated wth full seniority

rights wth negotiations continuing for back pay.

2. Jose Renteria:

Renteria is WFWdirector for the Vétsonville and Salinas of -
fices and has been present as a trial examner at between 15 to 20

trials, including Qlis Scarbrough's trial. Prior tothe trial, he

woul d di scuss with Ranch Commttees the procedure for trial in-

el udi ng goi ng over the UFWpublication called "Seps for Trial"
(GC K. 8) .

A the trials he would read Articles 18 and 19 of the UFW
Gonstitution. |f the Defendant had been found guilty and sen-
tenced, he would then read the part dealing wth the right of ap-

peal .
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ANALYS S OF | SSUES

AND GONOLUS ONS G- LAW

The issues presented are the fol | ow ng:
1. Wether the Uhion security provision here is constitutionally
i nval i d?
2. Wether the conplaints nust be dismssed for the failure of
t he charging parties first to exhaust all renedi es under the UFW
Qonstitution?
3. Wether charging parties were afforded due process by

t he U~V

| conclude that the Uhion security provision here is permssi-
bl e under the Act; that charging parties were excused from any

further requirenents of exhausting their Uhion renedies once they
were di scharged fromtheir jobs; and that charging parties were not afforded

due process by the UFW

I
UINON SEFORTY PROMS N
The Uhi on security provision involved here is as fol |l ons: *?
UINON SEFOR TY

Lhi on nenber shi p shal | be a condition of enpl oynent. Each
wor ker shall be required to becone a nenber of the Uhion inmediately
followng five (5) continual days after the beginning of enpl oynent,
or five ?I)) days fromthe date of the signing of this Agreenent,
whi chever 1s later; and to remain a nenber of the Uhion in good
standing. Union shall be the sole judge of good standing of its
nenbers. Any

Footnote *2: The Lhion security provision in the Sun Harvest agreenent

(GC Ex.5) and the Mann Packing (o. agreenent (GCEx.lie) are identical.
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wor ker who fails to becone a nenber of the Lhion within the tine
limt set forth herein, or who fails to Fay the required
initiation fee, periodic dues or regularly authorized
assessnents as prescribed by Lhion or who has been determned to
be in bad standing by the Uhion pursuant to the provisions of
the Uhion constitution shall be 1 mmedi atel y di scharged or
suspended upon witten notice fromthe thion to the Gonpany, and
shal |l not be

re-enpl oyed until witten notice fromthe Uhion to the Gonpany of
the worker's good standi ng status.

Al though general counsel does not contend that the provision
is constitutionally infirm counsel for charging parties Pasillas
and Scarbrough do. Their contention is that Unhion nenbership may
only be conditioned upon the paynent of all financial obligations.
To hol d otherw se,they argue, is to violate § 1152 rights guaran-
teed by the Act to refrain fromnenbership in a | abor organi zati on,
and to violate Frst Anendnent rights guaranteeing freedomof as-
sociation. Hnally, they point out that 8 8(a)(3) of the NLRA
has been limted to paynent of financial obligations and submt
that § 1153(c) of our Act nust also be so limted. To rule other-
W se, the argunent goes, is a violation of § 1154(a)(l1) of our Act.
Section 1152 of our Act states:
HAPTER 3. R GHTS OF AR OULTURAL EMPLOYEES
1152. Ewl oyees shal | have the right to self-organization, to
form join, or assist |abor organizations, to bargain
col l ectively through representatives of their own choosi ng, and
to engage in other concerted activites for the purpose of
col l ective bargaining or other nutual aid or protection, and
shal | al so have the ri ﬂht torefrain fromany or all of such
activities except to the extent that such right nay be affected
by an. agreenent requiring nenbership in a [ abor organiza' tion

as a condi tion of continued enpl oynent as authorized in
subdi vi sion (c) of Section 1153.
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Sanding by itself this section does not give rise to charges of an
unfair labor practice. Instead, 8§ 1154(a)(l) of the Act provides that it
shall be an unfair labor practice for a | abor organi zation to restrain or

coer ce.
(1) Agricultural enployees in the exercise of the rights
guaranteed in Section 1152. This paragraph shall not inpair the right of a
| abor organi zation to prescribe its own rules with respect to the acquisition
or retention of nenbership therein

S mlarly, the charges agai nst the enpl oyees here arise out of § 1152
rights as guaranteed by § 1153(a), which nakes it an unfair 10 | abor
practice for an agricultural enployer "to interfere wth restrain, or coerce

agricultural enployees in the exercise of rights guaranteed in Section 1152".

However, Section 1152 rights are not absol ute but are subject, as
specifically stated in that section, to Section 1153(c). Section 1153(c)
provides, in part:

Nothing in this part, or in any other statute of this state,
shal | preclude an agricultural enpl oyer fromnaking an agreenent
wth a | abor organization (not established, naintained, or
assisted by any action defined in this section as an unfair

| abor practice) to require as a condition of enpl oynent,
nenbership therein on or after the fifth day foll ow ng the

begi nni ng of such enpl oynent, or the effective date of such
agreenent whichever is later, if such | abor organization is the
representative of the agricultural enployees as provided in
Section 1156 in the appropriate coll ective-bargai ning unit
covered by such agreenent. No enpl oyee who has been required to
pay dues to a | abor organisation by virtue of his enpl oynent as
an agricul tural worker during any cal endar nonth, shall be
required to nay dues to another |abor organization by virtue of
simlar enpl oynent during such nonth. For purposes of this
chapt er, nenbership shall nean the satisfaction of all

reasonabl e terns and conditions uniformy applicable to other
nenbers in good standi ng; provided, that such nenbership shall
not be denied or termnated except in conpliance wth a
constitution or bylaws which afford full and fair rights to

speech, assenbl y, and

equal voting and nenbership privileges for all nenbers, and
whi ch contal n adequat e procedures to assure due process to
nenbers and appl i cants for nenber shi p.
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The issue then arises as to the interpretation to be accorded
this section of 1153(c). If the Uhion security clause here neets
the requirenents of Section 1153(c), then neither the UFWnor the
enpl oyer has coormtted any violation of 8 1154 or § 1153 by the
nere enforcenent of the provision.

Charging parties submt that § 1153(c) nust be interpreted
toread as its counterpart 8§ 8(a)(3) does under the NLRA

no enpl oyer shall justify any discrimnation against an

enpl oyee for non-nenbership in a | abor organi zation (A?f if he

has reasonabl e grounds for believing that such nenbershi p was

not available to the enpl oyee on the sane terns and conditions
general |y applicable to other nenbers, or (B) if he has

reasonabl e grounds for believing that nenbershi p was deni ed or
termnated for reasons other than the failure of the enpl oyee

to tend the periodic dues and the initiation fees unifornty
required as a condition of acquiring or retai ni ng menbershi p.

29 USC § 158(a)(3)

No contention here is nade that nenbershi p has not been nade
available to all enpl oyees under proviso (A, so that proviso (B) is the
relevant one. As the Lhited States Suprene Gourt stated in
NLRB v. General Mbtors (1963)373 U S 734:

Uhder the second provision to 88(a)(3), the burdens of nenbership upon
whi ch enpl oynent nay be conditioned are expressly limted to the
paynent of nitiation fees and nonthly dues. It Is permssible to
condi tion enpl oynent upon nenbership, but nenbership, insofar as it has
significance to enpl oynent rights, nay in turn be conditioned only upon
paynent of fees and dues. "Menbership" as a condition of enploynent is
whittled down to its financial core.

373 US at 738
Thus, charging parties contend that Uhion nenbership nay only 25! be
condi ti oned upon paynent of financial obligations. However this argunent

flies in the face of the difference in | anguage
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between § 1153(c) and § 8(a)(3). Section 1153(c) does not condition]

nenber shi p on the paynent of fees and dues. Instead, in pertinent part, it

states :

For purposes of this chapter, nenbership shall nean the satisfaction of
all reasonabl e terns and conditions unifornty applicable to other nenbers
in good standi ng; provided, that such nenbership shall not be denied or
termnated except I n conpliance wth a constitution or bylaws which
afford full and fair rignhts to speech, assenbly, and equal voting and
nenper ship privileges for all nenbers, and which contai n adequat e
procedures to assure due process to nenbers and applicants for

nenber shi p.

Thus, unlike the narrow financial focus of § 8(a)(3), the enphasis under

8§ 1153(c) is whether nenbership is termnated in accordance with a

constitution providing adequate constitutional safeguards, and whet her due

process has been accorded. Accordingly, the difference in | anguage between

the two sections prelimnarily would mlitate against the interpretati on urged

by charging parties.

Further, the interpretation urged by charging parties has

recently been rejected by the Galifornia Dstrict Gourt of Appeal .
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In Montebel lo Rose v. ALRB (1931) 119 Cal . App.3d 1, the Dstrict Court
of Appeal affirned the decision of the ALRB (1979) 5 ALRB No. 64, and the

admnistrative law officer finding that an enpl oyer had refused to bargai n
in good faith. e of the defenses the enpl oyer offered in refusing to agree
to a Lhion security provision was that it would require it to discharge an
enpl oyee for conduct other than failure to pay dues and initiation fees, and
such a action woul d be illegal under the NLRA

The ALRB noted that although 8§ 8(a)(3) of the NLRAlimted the
definition of nenbership for purposes of Uhion security clauses to the tender
of initiation fees and periodi c dues, 8§ 1153(c) of the ALRA was not so
limted. 5 ALRBNo. 64, p. 21, n.14. The ALRB agreed wth the ALO s
conclusion that the position adopted by the enpl oyer was not consistent wth
good faith bargaining. The Dstrict Gourt of Appeal affirned this hol ding.
119 Cal. App. 3d at 20-21.

Accordingly, charging parties' assertion that the Lhion security

provision at issue in our present case nust be limted to the NLRA standard
nust be rej ect ed.

However, charging parties allege that unless the interpretati on urged by
themis adopted, the Uhion security provision is constitutionally infirm
through violation of Frst Anendnent rights of freedomof association.
However, charging parties overlook prior precedent. In Senn v. Tile Layers
Protective Lhion (1936) 301 U S 468, a Sate of Wsconsin statute al | oned

peacef ul pi cketing of
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non-uni on shops. Senn, who ran a tile-layer business, sued to enjoin

pi cketing, claimng that it was depriving himfromearning a living. Justice
Brandei s, in uphol ding the Wsconsin statute al l ow ng pi cketing, held that
nothing in the Fourteenth Anendnent or the Lhited States Gonstitution

prevent ed uni ons fromconpeting w th non-uni on concerns for customners.
Instead, it was clearly proper for Wsconsin to exercise its police power in
allowng unions this right, even if it prevented enpl oyers from obtai ni ng

j obs.

Accordingly, the sane rational e woul d uphold Galifornia in : enacting its
farmlabor lawto allow unions to obtain union security; clauses as expressed
in § 1153(c).

Additionally, unions have |long been accorded the power to discipline
their nenbers who cross picket lines. In NNRB v. Alis-Chal ners Manufacturing
Q. (1967) 388 U S 175 the Whited States Suprene Qourt specifically upheld

the Lhion's inposition of fines against its nenbers who crossed picket |ines.
The Gourt noted that if the Lhion is to be an effective bargai ning agent, it
nust have the power to fine or to expel strikebreakers. 388 US at 181.
The Gourt specifically rejected the contention that such discipline was an
unfair labor practice restraining or coercing enpl oyees in violation of their
right to refrain fromconcerted activities.

Finally, the constitutional argurments agai nst § 1153(c) advanced by
charging parties ignore prior cases under federal |abor lawinplicitly
approvi ng the so-call ed "cl osed shop” or Lhion security provision. Prior to
the passage of the 1947 Anendnents to the National Labor Relations Act (the
Taft-Hartl ey Act), 88(a)(3)
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did not limt union nenbership to the satisfaction of financial obligations.
Instead, union security provisions such as the one found here were preval ent.
The cases arising prior to the 1947 Arendnents then turned on whet her the
union truly represented the enpl oyees and was not domnated or unlawf ully
ai ded by the enpl oyer.

Thus, the cases in the period from1935 to 1947 found union security
agreenents unl awful not because of any constitutional objections to the
agreenents per se, but because the conpany had unlawful |y ai ded or assi sted

the union. In NLNRBv. Hectric Vacuumd eaner (. (1942) 315 US 685, the

enpl oyees were represented by an AFL uni on, whi ch was bei ng chal | enged by a
A Ounion. The enpl oyer entered into a cl osed shop provision wth the QO
union. The provision was held invalid because it prevented enpl oyees from
swtching unions, instead forcing themto belong to a A O union assisted by
t he enpl oyer.

Smlarly, Véllace Gorp. v. NLRB (1944) 323 US 248 held that an

enpl oyer nay not enter into a closed shop contract as a subterfuge to

di scri mnate agai nst enpl oyees because of their prior union activities.
Instructive for our purposes here is the inplicit hol ding of these pre-

1947 cases that union security provisions are not unconstitutional on their

face. No contention is made here that the UPWis an enpl oyer-dom nated or

assi sted union. Accordingly, charging parties' contentions concerning the

unconstitutionality of the union security provision here nust be rejected.

ne final argunent raised by charging party Pasillas nust al so
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by rejected. It is conceded that no union security provision was
in effect fromJanuary 15, 1979 to Septenber 4, 1979 while the UFW
was on strike wthout a contract. Accordingly, Pasillas contends
that to discipline himfor strikebreaking during this period in
effect retroactively applies the Lhion security agreenent to affect
hi s enpl oynent rel ati onshi p.

Wiat this argunent overlooks is that although Pasillas was disciplined
for activity during this January to Septenber period, it was not through a
retroactive application of the ULhion security : agreenent. The URWdid not
try to affect his enpl oynent relationship or collect dues during this peri od.
Instead, the union security agreenent becane effective Septenber 4; Pasillas
was tried on Gctober 2; his enpl oyer was notified on Gctober 30; and he was
di scharged on Novenber 2. Accordingly, all the applicable events concerning
Pasi |l as' enpl oynent rel ati onship occurred after Septenber 4, and there was no
retroactive application of a union security agreenent affecting his
enpl oynent rel ationship during the period when no agreenent was in

effect.

I
BEXHAUSTI ON G- REMED ES

Lhi on contends here that all charges shoul d be dismssed for failure of
the charging parties to exhaust their internal Uhion renedies available to
themunder the UFWQonstitution prior to filing their unfair |abor practice
charges. Exhaustion here sinply neans that the ALRB should refrain from

entering, into a dispute
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between a nenber and his union, until such tine as the aggrieved nenber has
utilized all avenues of appeal available to himthrough internal union
pr ocedur es.

The three charging parties run the gamut in their utilization of the
Lhion process. Pasillas neither attended his trial nor filed an appeal ;
Martinez attended his trial and appeal ed to the NEB, while, Scarbrough
attended his trial and appeal ed both to the NEB and PRB,

A UPWS GONSTI TUTI ON :

The exhaustion requirenents is found in tw places in the UFW
Gonstitution:
(1) Aticle 17, Section 5 states:

~ No nenber shall bring or cause to be brought in any court any
action against the Lhion, its, officers, agents, or enployees, in
any nmatter arising out of or related to his nenbership, which is
renedi able wthin the franework of the Lhion, wthout having first
exhausted al | of the renedi es availabl e under the Gonstitution.
Any nenber who violates this reasonabl e obligation nmay, if found
gullty after notice and hearing in accordance w th the provisions
of the Qonstitution, be fined, suspended, and expelled. The
National Executive Board shall have authority to assess such
nmenper in the anount which such litigation : caused to be expended
by the Uhion.

(2) Aticle 18, Section | (w states:

Any nenber of the ULhion nay prefer charges agai nst any ot her
nmenber of the LUhion for (w instituting or initiating, or urging
or advocating that another nenber institute, any legal action or
admni strative proceedi ngs agai nst the Lhion or any of its
officers or representatives wthout first exhausting the renedi es
and the rights of appeal provided by this Gonstitution.
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B THE SANCTI ONS ARE UNENFCRCEABLE

Prelimnarily, both sections provide for discipline agai nst a

Lhi on nenber for failing to conply wth the exhaustion requirenent.
Such sanctions are unenforceabl e as against public policy. In

Local 138 International Uhion of (perating Engi neers (1964) 148

NLRB 679, it was held unlawful for a union to inpose a fine or. its
nmenber for filing an unfair |abor practice charge wthout first
exhaust i ng uni on renedi es.

Snmlarly, in NNRBv. Local 22 (1968) 391 US 418, a union

nenber (Hblder) filed an unfair |abor practice charge alleging that

his uni on had caused his enpl oyer to discrimnate agai nst hi mbecause he had
engaged in protected activity. Holder did not exhaust his union renedi es
prior to filing the unfair |abor practice charge, and as a consequence the
union filed a conplaint against himin internal union procedures for failing
to exhaust his union renedies as required by the union constitution. After an
i ntra-union hearing, Holder was found guilty and expelled fromthe uni on

Hol der then filed a second unfair |abor practice charge, alleging that his
expul sion for filing the first charge was unl aw ul .

The Suprene Gourt assunmed on the basis of the record that the first charge
was proper and held that it was unlawful for the union to expel himfor filing
this charge. The Qourt noted that the first charge concerned nore than
internal union procedures, instead raising conpl ex issues involving the
enpl oyer as well. The Gourt al so enphasi zed that courts have discretion to

det erm ne whet her exhaustion i s required.
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C BXHASLTION G- ReEMED ES APPLIES TO ADM N STRATI VE HEAR NGE:

A second prelimnary issue raised by Pasillas is the contention that the
UFW@nstitution does not require exhaustion here. Article 17, § 5 states
only that no action may be brought in any court, and does not refer to an
admnistrative proceeding. S nce Article 18, 8 1 includes a "legal action" or
an "admni strative proceedi ng", the argunent is that the excl usion of
"admni strative proceedi ngs" nust have been purposeful and thus exhaustion is
not required.

Marco Lopez, general counsel of the UFW testified that Article 17, 8 5
isinterpreted by the LUhion to include admnistrative proceedings, and | so
find. Such an interpretati on nakes sense, and the | anguage "any court"” is

broad enough to include this admnistrative proceedi ng.

D APPRCPR ATENESS GF ALRB | NTERVENTI ON HERE

Several alternatives arise as to the appropriate standard to be used in
deci di ng when the ALRB nay intervene through the prosecution of unfair |abor
practice charges. Uhion argues that intervention would only be appropriate
after the full appellate process has been utilized through the PRB. Union
uses the Scarbrough case as its exanple, noting that the initia expulsion was
changed to suspension by the NEB and then a full reversal after the PRB
deci si on However, Scarbrough has not yet been awarded back-pay, so that the
Lhi on procedure has not fully vindicated all his clains.

A second alternative would be to wait until the NEB has rendered
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its decision, for only then does any penalty take effect. Article 20,
Section 1 provides that an appeal nust be filed within 15 days after the
trial decision. Further, that section provides that the NEB nust decide the
appeal wthin 30 days. A though that cine period on its face appears
reasonabl e, in the Scarbrough case the NEB appeal was not decided until 60
days, and he did not receive notice of that decision until five nonths after

that .
Athird alternative is to adopt the standard of Section 101 (a) (4) of

t he Labor Managenent Reporting and D sclosure Act, providingfor up to a four

nont h wai ting peri od:

"No | abor organization shall limt the right of any nenber thereof
toinstitute an action in any court or in a proceedi ng before any
admni strative agency... ; provided, that any such nenber nay be

requi red to exhaust reasonabl e hearing procedures (but not to
exceed a four nonth | apse of tine) wthin such organi zation before
instituting legal or admnistrative proceedings..."

29 US C 8§ 411(a)(4)(1976)

However, in certain circunstances, this four nonth waiting period nay
prove to be futile, as here when the nenbers have lost; their jobs. For even
If a nenber was to pursue his avenues of appeal and ultinately be reinstated
as a nenber in good standing, for exanple Scarbrough in this case, he still is
not guaranteed reinstatenent in his job, or back-pay for the period i n which
he was out of work.

The Lhited States Suprene Gourt has recently reexamned the requirenent
of exhaustion of union renedi es and has concl uded that the four nonth waiting
period is discretionary and not nandatory when the uni on appeal process coul d

not grant all the relief requested
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In dayton v. Autonobile Wrkers (1981) us u

68 Led. 2d 538, a shop steward (A ayton) was dismssed for violating a plant
rul e prohi biting defi ned msbehavior. Qayton asked his union (UAW to file
a grievance on his behalf on the ground that he was not di smssed for just
cause. The union pursued his grievance to arbitration, then wthdrew the
request for arbitration. Qayton then filed an action directly against the
union and his enpl oyer in federal court under 8§ 301(a) of the Labor-
Managenent
Rel ations Act. Qayton did not pursue an appeal either to the UAWS
Executive Board or to the Public Review Board

Both the union and enpl oyer pl eaded as an affirnati ve defense dayton's
failure to exhaust internal union appeal procedures. The Dstrict Court
sustai ned this defense and di smssed his suit both the union and the
enpl oyer .

n appeal, the Nnth drcuit affirned the dismssal of the suit agai nst
the union and reversed agai nst the enpl oyer, holding that Qayton's failure to
exhaust did not bar suit against the enpl oyer. The Gourt reasoned that the
internal appeal s procedure of the union could not result in either
reinstatenent of his job or in reactivation of his grievance.

The hited Sates Suprene Gourt held that exhaustion did not bar
d ayton's suit against either the enpl oyer or the union, since the internal
uni on appeal s could not result in reactivation of his grievance or an award of

the conplete relief sought in his § 201 suit.
The Gourt held that courts have discretion whether to require
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exhaustion of internal union procedures and shoul d consi der at |east three

factors:
first, whether union officials are so hostile to the enpl oyee that he
coul d not hope to obtain a fair hearingon his claim second, whether the
internal union appeal s procedures woul d be inadequate either to
reactivate the enpl oyee's grievance or to award himthe full relief he
seeks under § 301; and third, whether exhaustion of internal procedures
woul d unreasonabl y del ay the enpl oyee's opportunity to obtain a judicial

hearing on the nerits of his claim |If any of these factors are found
to

giih::l[J :St'.[he court rmay properly excuse the enployee's failure to
68 Led 2d at 549
The Suprene Qourt focused on the second requirenent, noting that
al though the parties stipulated that the PRB coul d award backpay, it coul d not

reinstate Qayton in his job.

Turning to the case at hand, | conclude that none of the charging parties
were required to exhaust their union renedi es, since the union appeal s
procedure woul d neither autonmatically result in their reinstatenent in their
jobs, nor provide themw th back-pay for tine [ost. However, | adopt the
suggestion of the General Gounsel and recommend that exhaustion be required
for up to four nonths as provided in 8§ 101 (a)(4), or until the nenber is
di scharged, whi chever cones first. Such a rule would strike the appropriate
bal ance of deferring the ALRB intervention and all ow ng the union the
opportunity to review the contentions of the various parties. However, once a
nenber has lost his job, ALRB intervention is appropriate, since the internal
uni on appeal s procedure coul d not provide for reinstatenent.

Moreover, it is not neant to suggest that the ALRB may not in
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its discretion wait four nonths before proceedi ng on an unfair

| abor practice charge if it so desires. As the Suprene Qourt
stated in NLRB v. Local 22, supra, ininterpreting the four nonth
provi so of the LMRDA

[T]he public tribunals whose aid is invoked nay in their
discretion stay their hands for four nonths while the aggri eved person seeks
relief wthin the union.

391 US at 418

Accordingly, the rule proposed is that the ALRB nay choose not to
intervene for a period up to four nonths, which should, if the tinetables set
forth in the UPWQonstitution are fol |l oned, provide adequate tine for an
aggri eved nenber to exhaust all avenues of appeal. However, the ALRB is not
precl uded fromacting sooner, particularly in situations as here where the
nenber has been di scharged. Exhaustion woul d not be required since the Union
could not guarantee the nenber reinstatenent in his job if the nenber

ultinately prevails on his appeal .

11
DUE PROCESS
The final issue is whether due process was afforded the charging parties
in the procedure resulting in their expul sion or suspension fromthe union.
This inquiry is nandated by 8§ 1153(c) of the Act which provides that

nenber shi p shal |l not be denied or termnated

except in conpliance wth a constitution or byl ans whi ch afford
full and fair rights to speech, assenbly, and equal voting and
nenbership privileges for all nenbers, and which contai n adequat e
procedures to assure due process to nenbers and applicants for
nenber shi p

-34-



Prelimarily, all parties stipulate the UFWQonstitution contai ns
adequat e procedures to assure due process. In fact, | specifically find that
the UPWOonstitution (Resp.'s Ex. K satisfies all due process requirenents
of § 1153(c) of the Act.

Instead, the contentions here is that the procedures foll owed thensel ves
viol ated specifically the provisions of the UPWQonstitution and general
principles of due process. Each of the charging parties' clains wll be
exam ned separately.

A  SBVERO PAS LLAS

Three separate due process chal |l enges are rai sed here:

(1) The 60 day statute of limtations in which charges nust be filed was
vi ol at ed;

(2) Qne of the trial judges prejudged his guilt; and

(3) Afathful and accurate record of the proceedi ngs was
not kept .

| conclude that the statute of limtations was satisfied, and the trial
judge did not prejudge his guilt. However, | do find the record of the trial
was deficient.

1. The 60 Day Satute of Limtations:

Article 13, 8 4 of the UPWQonstitution (Resp.'s Ex. K provides that

charges agai nst anot her nenber for viol ations nust be brought wthin 60 days.
The charge (GC Ex.12A) alleges that Pasillas crossed the picket |ine from
June 19 until Septenber 1,1979. The conplaint was filed by Pedro GQuerra on

Sept enber 24, 1979, nore than 60 days after June 19.

However, the Lhion contends, and | so find, that crossing the
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picket line is a continuous offense, and as long as charges were filed wthin
60 days of Septenber 1, they are not barred. In fact, the collective

bar gai ni ng agreenent was not signed until Septenber 4, and only then did the
uni on security clause becone operative. As a practical natter then,
suspension fromthe Lhion at an earlier tine woul d have proved neani ngl ess,

since the strike was still in existence.

General counsel contends that if the charges had been brought sooner, the
nenber nay have realized that he stood to | ose his job and mght have been
nore likely to accept union solidarity by discontinuing his actions. Such a
contention i s not supported by the evi dence.

In fact, Pasillas was requested to discontinue his strikebreaking early
on but refused to do so for pressing economc reasons. Such reasons are
t hensel ves sufficient independently of any beliefs about union solidarity:

Smlarly, we do not feel that strike-breaking necessarily

denonstrates antipathy towards a union, the need r.o earn a living

is too powerful a notive for us to believe that the existence of a

strike 1s a separate i nducenent to work.

Bruce Church, Inc. (1981) 7 ALRB No. 20, P. 28 The ALRB has

hel d that violation of the duty to bargain is a continuing offense that is not
barred by the 6 nonths statute of [imtations of § 1153 (e) of the Act. RFon
Nunn (1980) 6 ALRB Ito. 41. The sane rul e shoul d apply here under the 60 day
statute of limtations for bringi ng charges for crossing a union picket |ine,
under the UFWQonstituti on.
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2. The Trial Judge Prejudged Hs Quilt:

Article 19, 8 5 of the UFWOonstitution provides for an inpartial trial.
Trial is before a Ranch Gonmttee in the presence of the Ranch Conmunity
(Article 19, 8§ 2). Here, the president of the Ranch Cormittee was Teodomro
Ibarra. The contention is that since Ibarra net with Jose Renteria of the
UFWprior to the trial to discuss the forthcomng trial of the alleged
strike-breakers (GC Ex. 12-L), he had prejudged their guilt. However,

di scussing the procedure to be followed in the trials of the strike-breakers
IS not tantamount to prejudging guilt.

General counsel contends that since deofas Qunnan told Pasillas prior
tothe tria that "his tine was comng" (V:22), that he had al so prejudged his
guilt. However, Quzman was not a judge for Pasillas' trial, and there is no
show ng that any of the trial judges adopted this statenent. In fact, no

evi dence was of fered that anyone el se was present during this exchange.

3. The Trial Record:
Article 19, 8 6 of the UPWonstitution provides that "a faithful and

accurate record of the proceedings shall be made". The record of Pasillas'
trial (GC Ex.12-D is deficient in several respects: it does not identify
who the trial judges were; it does not summarize the testinony of Pedro
Querra, the sole wtness against Pasillas; and it fails to state what

"evi dence" was considered by the Ranch Commttee. In fact, the record is

msleading inthat it gives the inpression that Pasillas was present, when he
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did not even appear for his trial.

The purpose of a conplete record is to make the appel | ate process of
revi ew neani ngful .  The PRB recognized in its decision of April 20, 1981°
overturning the conviction of Scarbrough that wthout a conpl ete record the
appeal process woul d be neani ngl ess.

A conparison of the record of the trial of Scarbrough (GC Ex. 10-R
Resp.'s Ex. N& 0) wth the record of the trial of Pasillas indicates that
Scarbrough's record i s much nore conpl ete than Pasillas'. Scarbrough chose to
appeal to the PRB, which resulted in the overturning of his sentence.

Pasillas did not appeal, but as previously discussed he is not precluded from
pressing the sane clai mas Scarbrough in this proceedi ng.

Accordingly, | conclude that Pasillas was not afforded due process in that
the UPWviolated Article 19, 8 6 of its Gonstitution, and his expul sion from
the uni on and subsequent di scharge was in violation of § 1154(a)(1) of the
Act .

B JUAN MARTI NEZ

Four due process chal | enges are rai sed here:
(1) The charges were overly vague;
(2) Qe athetrial judges prejudged his guilt;
(3) He had no opportunity to cross-examne W tnesses

agai nst him and

Footnote *3: The PRB Decision was added to the record by agreenent of the

parties after the close of the hearing, and is attached hereto as Exhibit 1.
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(4) There was insufficient appellate review by the NEB
| conclude that each of the contentions are valid, and Marti nez was

deni ed due process in all respects as contended by the General (ounsel .

1. Overly Vague Char ges:

The charges agai nst Martinez accuses hi mof crossing the picket line "from
Septenber 10 until he was called up by Mann Packing”. He is charged wth

comtting this violation "possibly frombefore Septenber 10 whi ch was when he

was seen and then each day followng" (GC Ex. 11-A.

At his trial, the charges were read to the Ranch Coomttee and Ranch

Comunity as fol | ows:

V¢ are going to read the charges made here for the accused and t he
charges are these:

The of fenses coomtted were violaling Article 18 in Section |
- part bb, dd, cc, of the Gonstitution the of fenses were
taken in the fields of the Toro Conpany at Bl anco Road and
Arnstrong Road, these acts were in the days Septenber 10,
until he was called in the Mann crew the tine that nore or
less initiated the dates were possibly before Septenber 10
whi ch was when he was seen and that continued successively

day after day. The accuser Raf ael Macias cone to the
front to be sworn.

Transcript of Martinez Trial (Resp.'s Ex.I).

Martinez testified that he thought he was accused of scabbing on just one

day (111:11). Marco Lopez, general counsel of the UFWand adviser to the NEB
which ruled en Martinez' appeal, stated that he coul d not determ ne whet her
Martinez was accused of scabbing on nore than one day (1V:22-25). Mreover,

after reading the Notice of Trial Decision (GC Ex. 11-E), he coul d not
det erm ne
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exactly what Martinez "had been found guilty of". (1V:23-25) In fact, the
Notice of Trial Decision sinply stated that he had been found "guilty" and
"Expel | ed fromthe Union".

Accordingly, Martinez' charges were vague in conception and even vaguer as
the trial process continued. The nunber of tines that Martinez had been
charged w th scabbi ng gai ns particul ar significance since the duration of the
offense is a factor in considering punishnent, according to Marco Lopez,
general counsel of the URW(IV: 25).

Article 18, § 3 of the UFWonstitution requires the charges nust state
the exact nature of the offense, and, if possible, the period of tine (Resp.'s
Ex.K). The charges here do not neet the requisite specificity that due
process requires. A though the accuser would not be required to state every
date, if a nenber is accused of an offense, he is entitled to know at | east
the period of tine over which he allegedly coomtted the of fense. The charge
"possi bly before Septenber 10" does not provide such specificity.

Mbreover, since |awers are not permtted to attend Lhion trials (Article
19, 8 5), even greater care nust be taken to insure that the accused
understands fully the offenses wth which he is charged. Rather than
uestioni ng the nunber of tines wth which he had been charged of scabbi ng,
Martinez protested his i nnocence and repeatedly stressed that he had not
worked on Septenber 10. Hs difficulty was conpounded by the fact that he had
conpleted only two years of school and could neither read nor wite Spanish

or English. Accordingly, | conclude that due process

- 40-



was deni ed through the prosecution of overly vague charges.

2. The Trial Judge Prejudged his Quilt:

R goberto Perez served as president of the Ranch Coomttee, presided over
Martinez' trial, and deliberated both as to guiltand as to recomended

puni shnent. H's testinony concerning his bias discloses that he had prej udged
Martinez' case prior to the hearing.

Q Before M. Martinez; trial, were you personally convi nced

that M.Mrtinez has crossed a pi cket |ine?
A Yes.

(111:73, lines 11-13)
Qearly, Martinez was not tried before an inpartial tribunal but one that
had decided his guilt prior to the receipt of any evidence. This obvious

viol ati on of due process al so requires that his conviction be overturned.

3. @portunity to O oss- Exam ne Wt nesses:

Article 19, 8 5 of the UPWQonstituti on guarant ees accused nenbers the
right to cross-examne wtnesses. General counsel correctly points out that
the transcript of Martinez' trial discloses that he was not asked if he had
any questions to ask of his two accusers, Rafael Mcias and Ramro Rodri guez.
Instead, the w tnesses were sinply excused after they gave their statenent?
(Resp.'s Ex. |, pp.2-3).

In contrast, Martinez is cross-examned when he protests his i nnocence by

an unidentified speaker (Resp.'s Ex. 1, p.3).
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This denial of Martinez' right to cross-examne wtnesses, and his apparent
exposure to shouted questions fromthe floor underscores the violation of due

process.

4. Appellate Revi ew

The NEB nodi fied Martinez' expul sion fromthe union to a one-year
suspension (GC 11-F). No reasons were given for that decision. The |ack of
reasons nay be understandable in view of the fact that the record i s uncl ear
as to the of fenses of which Martinez had been convicted (GC, Ex. 11-E see
discussion supra at 39-41 ). However, due process at least requires that the
appel | ate process clearly state the of fenses of which an accused had been
convicted, and its reasons for nodification of any decision of a | ower
tribunal. The summary disposition nodifying the sentence does not conport

Wth that standard.

5.  Goncl usi on:

Accordingly, | conclude that Martinez was not afforded due process for all
of the above reasons, and hi s expul si on-suspensi on fromthe uni on and
subsequent di scharge was in violation of
§ 1154(a) (1) of the Act.

C @S SCARBROUGH

Subsequent to the close of testinony at the hearing, the PRB unani nously

reversed the trial judgnent and the NEB s conviction of Scarbrough of strike-
breaking. The PRB based is decision on the failure of the Uhion to provide

proof that only Ranch
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Gonmuni ty nenbers voted at his trial, and for failure to provide a conpl ete
trial record. A copy of the Decision is attached at
Exhi bit 1.

Lhi on argues that Scarbrough's case is now noot, since followng the PRB
decision it notified Sun Harvest which has reinstated him However, General
Gounsel properly contends that two issues renai n unresol ved: back-pay for
| ost wages after his discharge, and whether the Uhion caused his Septenber 5
to Septenber 27 |ayoff.

1. Back-Pay:

Scarbrough is entitled to back-pay, which apparently is not disputed by
the Lhion. However, to date | have not been advi sed of any resol ution of this
issue. Accordingly, | deny Lhion's notion to dismss and wll recommend t hat
the Unhion be ordered liable for back-pay.

2. The Septenber Layoff:

Lhi on does not dispute that it caused Scarbrough to be di scharged on

January 8, 1980. It does dispute that it caused his discharge on Septenber 4.
However, | find the Uhion did cause the Septenber di scharge.

A though the Lhion contends inits Reply Brief that the Conplaint fails to
allege it caused the Septenber |layoff, the facts are otherw se (UIFWReply
Brief, p.4). Paragraphs 5 6, 7, 13 and 14 of the Conplaint allege the Union

IS responsi bl e for
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the Septenber discharge (GC Ex. 1-B). An examnation of the testinony on
this issue supports these all egations.

Ruben Gastillo, vice-president of Sun Harvest, testified that upon the
execution of the collective bargai ning agreenent, the Uhion requested that all
t hose who worked during the strike be laid-off, including Qdi s Scarbrough
(1:29). Accordingly, Scarbrough was termnated on Septenber 4.

The hion countered with the testinony of Jesus Canacho, president of the
| ocal Ranch Conmittee at Sun Harvest, who testified that the Uhion had
requested only the di scharge of the repl acenent workers, not those wth
seniority. After a neeting was held in Chular on Septenber 27 wth Sun
Harvest and Lhion repre sentatives, Scarbrough was reinstated. The Uhion
di sci plinary proceedi ng agai nst Scar brough commenced on Cct ober 3.

Al though Scarbrough's Sept enber di scharge may have been due to a | ack of
communi cation between the UFWand Sun Harvest, the responsibility for causing
the discharge nust rest wth the Uhion. Sun Harvest had no reason to di scharge
Scar brough, since he had been a faithful worker during the strike. Mbreover,
Castillo was a credible wtness who testified unequivocal ly that the Union had
requested Scarbrough's discharge. Camacho did not dispute that contention; he
nerely expl ai ned why the earlier discharge was a m st ake.

Accordingly, | find the Union liable for back-pay for Scarbrough from
Septenber 5 to Septenber 27, and commenci ng_agai n on January 8, 1980.
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IV
CONCLUSI ON

A though I have specifically found that the three charging parties
were deni ed due process in the conduct of their union disciplinary hearings,
| amalso finding that the Uhion does have the power to insist on union
security provisions inits contracts. Specifically, the Uhion nay enforce
these provisions by holding proper trials for strike-breakers, suspendi ng
their nenbership and ultinmatel y causing their discharges. Accordingly, it is

only on these particular set of facts that | find the suspensi ons Oi nproper.

QONCLUSI ONSs GF LAW

Based on the foregoing, | nake the foll ow ng concl usi ons of | aw

1. Sun Harvest and Mann Packing Gonpany are California corporations
engaged in agriculture and are agricultural enployers wthin the neani ng of
Section 1140.4(c) of the Act.

2. lhited FarmVWrkers of Arerica, AFL-AQ is a | abor organi zation
w thin the neaning of Section 1140.4(f) of the Act.

3. The Enwpl oyers and Lhion engaged in unfair |abor practices wthin the
neani ng of Sections 1153(a), 1153(c), 1154(a)(l) and 1154(b) of the Act.

4. The unfair |abor practices affected agriculture wthin the nmeani ng of
Section 1140.4(a) of the Act.
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ROER

I
By Authority of Labor Gode Section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that the Respondent, Uhited FarmVWrkers of
Arerica, AFL-QO (URW, its officers, agents, successors, and assigns, shall:
1. QGease and desist from
(a) Causing or attenpting to cause Sun Harvest and Mann Packi ng
Gonpany, or any other enpl oyer to discrimnate agai nst any enpl oyees wth
respect to whom nenbership in the ULhited FarmWrkers has been term nated
w thout affording themthe due process rights guaranteed by Section 1153(c)
of the Act.
(b) Inany like or related manner restrai ning or coercing
any agricultural enployee in the exercise of the rights guaranteed by Labor
(Gode Section 1152.

2. Take the followng affirnative acti ons whi ch are deened

necessary to effectuate the policies of the Act:

(a) Imediately restore Severo Pasillas, Juan Martinez and Qi s
Scar brough to nenbership in good standing of the UFWretro-active to the dates
of their suspension wthout prejudice to their nenbership rights or
privileges as though they had not been suspended.

(b) Irmediately notify Sun Harvest that Severo Pasillas
and Qi s Scarbrough and Mann Packi ng Conpany that Juan Martiner , are nenbers
in good standing and are to be deened as such retroactive to the dates of

thei r suspensions, and that the URWseeks
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their reinstatenent to their forner jobs or equival ent enpl oynent (where not
al ready acconpl i shed) wthout prejudice to their seniority and other rights or
privileges of enpl oynent as though they had not been term nated.

(c) Make whol e Severe Pasillas, Juan Martinez and Qi s Scarbrough
for any loss of pay and other economc |osses they have suffered as a result
of their discharge; reinbursenent to be nade according to the fornul a stated
inJ &L Farns (1980) 6 ALRB Nb. 43 plus interest thereun at a rate of seven
percent per annum

(d) Notify Severe Pasillas, Juan Martinez and Qldi s Scar br ough
at the earliest possible tine by nail at their |ast known address of their
retroactive restoration to nenbership in good standing as provi deS in
paragraph 2(a) above, and of the UFWposition on their full reinstatenent as
comuni cated to Sun Harvest and Mann Packi ng pursuant to paragraph 2(b) above.

(e) Sgnthe Notice to Enpl oyees attached hereto, and, after
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies in each | anguage for the purposes set forth hereinafter.

(f) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspicuous places at all its offices,
union halls and headquarters which directly service Sun Harvest or Mann
Packi ng enpl oyees or applicants for enpl oynent, the period and pl aces of
posting to be determned by the Regional Drector. Respondent shal |l exercise
due care to replace any copy or copies of the Notice which may be altered

def aced,
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covered, or renoved.

(g Ml copies of the attached Notice, in all appropriate | anguages
w thin 30 days after the date of issuance of this Oder, to Severe Pasill as,
Juan Martinez and Gdi s Scarbrough, and provi de sufficient copies of the
Nbtice to Sun Harvest and Mann Packi ng for posting in accordance wth
paragraph Il 2(d).

(hy Print the attached Notice, in all appropriate |anguages, in any and
all newsletters and other publications which it publishes and which it
circul ates anmong Sun Harvest or Mann Packi ng enpl oyees or applicants for
enpl oynent during the period fromone nmonth to six nonths fol low ng the date

of issuance of this Qder.

(i) Notify the Regional Drector of the Salinas Region, in witing, wthin
30 days after the date of issuance of this Oder, of the steps it has taken to
conply, and continue to report periodically thereafter, at the Regi onal

Drector's request, until full conpliance is achi eved.

I
By authority of Labor Gode Section 1160.3, the Agricultural Labor Rel ations
Board hereby orders that Respondent Sun Harvest and Mann Packing, its

of ficers, agents, successors, and assigns shall:
1. QGease and desist from

(a) D scharging, or otherw se discrimnating agai nst any enpl oyee where
that enpl oyee has been deprived of his nenbership
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in good standing w thout being given the due process rights guaranteed by
Section 1153(c).
(b) Inany like or related nmanner interfering wth,
restrai ning, or coercing any agricul tural enpl oyee(s) in the exercise of the
rights guaranteed themby Labor Gode Section 1152.
2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act.
(a) Sun Harvest and Mann Packing shall imedi ately offer to
Juan Martinez, Severe Pasillas and Qlis Scarbrough full resin-statenent to
their forner jobs or equival ent enpl oynent (except where this has al ready
been acconpl i shed), wthout prejudice to their seniority or other rights or
privil eges.
(b) Make whol e Severo Pasillas, Juan Martinet and Qdi s
Scarbrough for any |oss of pay and ot her economc | osses they have suffered
as aresult of their discharge, reinbursenent to be nade according to the
formula stated inJ & L Farns, (1980) 6 ALRB Nb. 43, plus interest thereon
at arate of seven percent per annum
(c) Preserve and, upon request, nake available to this Board
and its agents, and also to the Lhited FarmVeérkers in carrying out their
obl i gations under paragraph I, 2(c), for examnation and copying al | payroll
records, social security paynent records, tine cards, personnel records and
reports, and all other records rel evant and necessary to a determnation of
t he backpay period and the anount of backpay due under the terns of this
or der.
(d) Post copies of the attached Notice, in all appropriate

| anguages, for 60 days in conspi cuous places on its property
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the tine(s) and pl ace(s) of posting to be determned by the Regi onal,
Crector, and exercise due care to repl ace any copy or copies of the Notice
whi ch nmay be al tered, defaced, covered, or renoved.

(e) Notify the Regional Drector in witing, wthin 30 days after
the issuance of this Qder, of the steps Respondent has taken to conply
therewith, and continue to report periodically thereafter, at the Regi onal
Orector's request, until full conpliance is achi eved.

Dated: ctober 9. 1981

WLLIAMA RESITEK Admnistrative
Law G fi cer
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ted FarmWrkers of Anerica
Publ i ¢ Revi ew Board

DEQ S ON
In the case of (S W SCARBROJGH

The Board finds invalid the claim that the appellant was denied a
| awyer. The Board finds that the trial coomttee conplied wth Article XX
Section 5 of the UFWQonstitution.

However, the Lhion has failed to provide proof of nenbership in the
ranch community of those voting at the tine the vote was taken as
specifically requested by the Board, and in the manner required by Rule
nunber 4 in our pernanent Rules and Practices adopted by the Board on
Novenber 8, 1980. Wthout such evidence, the sanctity of a valid vote is
nei ther protected, nor proved, thus denying the appel | ant due process.

Appel l ant al so rai sed other substantive issues of due process which can
only be resolved with a conpl ete and accurate record of the proceedi ngs.

Aticle XX Section 6, of the UW Qonstitution requires that all
“records and mnutes" nust be preserved. Because of a lack of a conplete
trial record, these issues raised by the

appel | ant cannot be resol ved.

The Uhited Farm VWrkers Gonstitution nakes quite clear its enphasis on
protecting the civil rights of its nenbers as a necessary foundation for the
Lhion's strength. It recognizes that the threat to the civil rights of an
nenber is a threat to the civil rights of all. Wthout due process, Ccivi
rights cannot be guaranteed. In recognition of this fact, the UFW
Qonstitution provides for appeal procedures and requires that corrpl ete trial
records be kept, since wthout such conplete records, the appeal process
woul d be neani ngl ess.

The Board wants to reconfirmthe Lhion's right to punish strike-breaki ng
whi ch is abhorrent and endangers the strength of the Uhion. However, pursuant
to Article M, Section g, in whicn the Uhion guarantees "to protect the civil
rights and liberties of its nenbers," the Board finds that in order to
protect the civil rights of appellant, and thus the civil rights of all UW
nenber s, éhe trial judgnment and the National Executive Board ruling nust be
over t ur ned.

The Board so rules that the trial judgnent and the ruling of the
Nat i onal Executive Board i s overt urned.

Voted on and affirned unani nously on April 20, 1981.

frwn L. Deanetl er

Ques E. Lev
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the Regional Cifice, the
General ounsel of the Agricultural Labor Relations Board i ssued a conpl ai nt
that alleged we had violated the law After a hearing at which all parties had
an opportunity to present evidence, the Board found that we did violate the
| aw by our conduct in suspending three of our nenbers who were enpl oyed at Sun
Harvest and Mann Packing. The Board has told us to post and publish this
I\btiCﬁ. Vé wll do what the Board has ordered us to do. Ve also want to tell
you that:

The Agricultural Labor Relations Act is lawthat gives you and al|l other
farmworkers in Galifornia these rights:

1. To organi ze t hensel ves;
2. To form join or help unions;

3. Tovote in a secret ballot election to decide whether you
want a union to represent you:

4. To bargain wth your enpl oyer about your wages and wor ki ng
condi tions through a union chosen by a najority of the
enpl oyees and certified by the Board;

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

~ VE WLL NOT cause or attenpt to cause any enpl oyer to discrimnate
agai nst any enpl oyee with respect to whomnenbership in the Lhited Farm
Vrkers has been termnated wthout proper due process.

SPEQ FH CALLY, the Board found that we discrimnated agai nst, restrained
and coerced Severo Pasillas and QGli s Scarbrough, enpl oyees of Sun Harvest, and
Juan Martinez, an enpl oyee of Mann Packing, by causing their di scharges based
on internal union disciplinary proceedi ngs which failed to give themfull and
fair hearings.

VE WLL see to it that any nenber charged with violating the UFW
Gonstitution gets a full and fair hearing.

VEE WLL restore Severo Pasillas, Juan Martinez and Qlis Scarbrough to
nenber ship in good standing w thout |oss of nenbership rights and privil eges.



~ VEE WLL seek to have Sun Harvest and Mann Packing reinstate themto
their forner or substantially equival ent enpl oynent (where this has not
al ready happened) in accordance wth the Board' s Oder that Sun Harvest and
Mann Packi ng do so w thout |oss of seniority or other privileges, and they
\C/I\g I hbe rei mbursed for the pay and other noney they have | ost because of their
i schar ges.

~If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations Board.

Dat ed: WN TED FARM WIRKERS F AMBR CA AHL-QL

By:

Represent at i ve Tit

This is an official Notice of the Agricultural Labor Rel ation Board, an
agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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	DECISION
	Essentially, each of the three individuals worked as strike-breakers during a UFW strike in 1979.  The strike was settled and        a collective bargaining agreement was reached between the growers and      the UFW in September 1979.  The agreement incl
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	68 Led. 2d 538, a shop steward (Clayton) was dismissed for violating a plant rule prohibiting defined misbehavior.  Clayton asked his union (UAW) to file a grievance on his behalf on the ground that he was not dismissed for just cause.  The union pursued



