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SUPPLEMENTAL DEQ S ON AND CRDER
 June 19, 1980, the Agricultural Labor Rel ati ons Board
(Board) issued a Decision and Oder in this proceeding (6 ALRB No. 34),

concluding, inter alia, that Respondent Hgh and Mghty Farns had
discrimnatorily laid off enpl oyee Sanuel Gonzalez in violation of Labor
Gode section 1153 (¢) and (a).y The Board ordered Respondent to
reinstate Gnzalez to his forner job or to a substantially equi val ent
position and to make himwhol e for all |osses of pay and ot her econom c
| osses he has suffered as a result of the discrimnatory |ayoff.

(n Decenber 7 and 8, 1981, a hearing was hel d before
Admnistrative Law Gficer (ALO Mrton P. Gohen for the purpose of
determni ng the anount of backpay due Gonzal ez. Thereafter, or. March
31, 1982, the ALOissued his Suppl enental Decision on backpay.
Respondent, General Gounsel, and the Charging Party each tinely filed

exceptions and a supporting brief, and Respondent and the

v Al section references herein are to the Galiforni a Labor Gode
unl ess ot herw se specifi ed.



General ounsel each filed a reply brief.

Pursuant to the provisions of section 1146 of the
Agricultural Labor Relations Act (Act), the Board has delegated its
authority in this proceeding to a three-nenber panel .

The Board has considered the record and the ALOs Suppl e-
nental Decision in light of the exceptions and briefs and has

decided to affirmthe ALOs rulings, 4 findings and concl usi ons§/
as nodified herein, and to adopt his recommended O der with

nodi fi cati ons.

The Backpay Period
VW affirmthe ALOs finding that General Qounsel properly

2 Before the hearing opened in this natter, the Charging Party
(the WUnited FarmWrkers of Arerica, AFL-A O (URW), noved to intervene
pursuant to section 20268 of the Board s regul ations, which provides that
the parties to an unfair |abor practice hearing are the General Counsel
and the respondent, but that the "charging party nay intervene as a
natter of right by notifying the Board or the hearing officer, orally or
inwiting, of its intentionto do so." As no UFWrepresentative entered
an appearance at the prehearing conference, the ALO denied the ULFWs
notion to intervene wthout prejudice to the UFWs reasserting the notion
at alater tine. The WFWexcepted to the ALAOs ruling and to his _
conclusion that he had the discretion to deny the notion. Ve find nerit
in that exception. Section 20290 of the Board' s regul ations, which
descri bes the procedures applicable in backpay proceedi ngs, incorporates
by reference section 20268 as to a charging party's right to intervene.
As the UFWhad properly notified the Board and the ALOof its intention
tointervene, the AAOerred in denying the Lhion's notion. However, we
note that the UFWdid receive a copy of the ALOs Decision and filed
exceptions thereto, and has not alleged that it was prejudiced i n any
nmanner by the ALOs error.

& In review ng the evidence presented by all parties in a backpay
hearing, it is the ALOs responsibility to consider whet her General
Qounsel s formula is the proper one in viewof all the evidence, and to
nake recommendations to the Board as to the nost accurate nethod of
determni ng the backpay due. (See Anerican Manufacturing Conpany (1967)
167 NLRB 520 [66 LRRM 1122], where the NLRB rejected the trial examner's
statenent that his sole duty was to determne whether the forml a
utilized by the General Gounsel was fair and reasonabl e.)
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defined the backpay period as extendi ng fromNMarch 6, 1979 (the day
after Gonzalez was laid off), to January 13, 1981 (the day Respondent
offered Gnzal ez reinstatenent). V& reject Respondent's argunent that

t he backpay period should be linmted because Gonzal ez* enpl oynent history
I ndi cates that he worked sporadically for different enpl oyers both
before and after the discrimnatory layoff, and that the | ongest he

wor ked for any singl e enpl oyer was ni ne weeks.

The backpay period usually runs fromthe date of the
discrimnatory discharge or layoff to the date of a bona fide offer of
reinstatenent. (NLRB Case Handl i ng Manual (Part Three), Conpliance
Proceedi ngs, 8 10530.1(a).) Reconstruction of what woul d have occurred
but for a respondent's discrimnation is often a difficult task, and, as
the National Labor Relations Board (NLRB) has not ed:

d necessity, therefore, there is always an el enent of
doubt, if only in establishing what anounts (the

di scri mnatees) woul d have earned had they continued to
work for the Respondent. They mght have later quit of
their own accord; they mght have been di scharged for
cause during the backpay period. ... It is difficult
precisely to prove every step they took throughout the
backpay period .... But regardl ess of where the
uncertainties lie, it always renains true they were
brought about by the Respondent's misconduct, by its
unlawful act. And this I1s why the Board has | ong hel d,
wth court approval, that once the Regional DOrector has
shown the gross anounts of backpay due "... the burden is
qun the enpl oyer to establish racts which woul d negative
the existence of liability." NLRB v. Brown & Root,
Inc. 311 F.2d 447 (CA 8, 1963).

(Alantic Marine, Inc. (1974) 211 NLRB 230, 232-233 [ 87
LRRVI 1060Q] . )

A respondent' s burden of proving mtigation of backpay

ltability is not net by conclusory statenents or specul ation.
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(Mdwest Hanger Go. (1975) 221 NLRB 911 [91 LRRM 1218], enforced NLRB v.
Mdwest Hanger Go. (8th dr. 1977) 550 F. 2d 1101 [94 LRRV 2878].)

Respondent here failed to produce sufficient evidence to establish that
Gnzal ez woul d have left his job wth Respondent after a few nonths.
The uncertai nty concerni ng how | ong Gnzal ez woul d have worked w th
Respondent was created when Respondent |aid himoff for discrimnatory
reasons, and that uncertainty nust therefore be resol ved agai nst
Respondent. (NLRBv. Mam (oca-Cola Bottling Go. (5th dr. 1966) 360
F.2d 569 [62 LRRM 2155]; Merchandi ser Press, Inc. (1956) 115 NLRB 1441

[38 LRRM1105].) In a case involving simlar facts, where an enpl oyer
argued that, based on the discrimnatee's enpl oynent history both before
and after the discrimnation, the discrimnatee woul d have worked for
the enpl oyer for only about eight weeks, the NLRB agreed wth the
admni strative | awjudge's statenent that:

... what woul d have happened had the Conpany not di scharged

the man is now pure specul ation. Al we knowwth certainty

is that (the discrimnatee) stopped work here because the

Gonpany forced himto it. |If the Respondent w shed to take

advant a%e of what it now assunes as predictabl e probability,

al it had to do was sinply let nature take its course, and

not coomt unfair |abor practices. (Atlantic Marine, Inc.,

supra, 211 NLRB at 233.)
(See al so McLaughl i n Manufacturing Gorporation (1975) 219 NLRB 920 [ 90
LRRVI 1220] ; Bagel Bakers Gouncil of New York (1976) 226 NLRB 622 [ 94
LRRM 1292] , enforced Bagel Bakers Gouncil of Geater New York v. NLRB

(2nd A r. 1977) 555 F. 2d 304 [95 LRRM 2444];

FETEEETEErrrrrd
LETEEETEErrrrri
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Mdvest Hanger Q., supra, 221 NLRB 911.)%

I ncurred Expenses Rel ated to I nteri mEpl oynent

It is well established that expenses incurred by a
di scrimnatee i n seeking, obtaining, and/or working at interim
enpl oynent nay be deducted fromhis or her interimearnings. (Butte
View Farns (Nov. 8, 1978) 4 ALRB Nb. 90; QG ossett Lunbe:
Gonpany (1938) 8 NLRB 440 [2 LRRM 483]; NLRB Case Handl i ng Manual (Part

Three), Gonpliance Proceedings, 8§ 10610.) Such expenses incl ude
transportation costs whi ch woul d not have been incurred but for the
discrimnation and the consequent necessity of seeking enpl oynent

el sewhere. (Arcraft and Helicopter Leasing and Sales, Inc. (1976) 227
N_LRB 644 [94 LRRVI 1556] .)

Gonzal ez testified that, during January 1981, he drove ten
round trips of 170 to 200 mles each fromSan Luis, Sonora, Mexico, to
Calexico to work for J. R Norton Gonpany. He testified that he then
resided in Mexi co rather than B ythe because he believed that the road
fromSonora to Cal exi co was | ess dangerous than the road fromB ythe to
Cal exico. General (ounsel excepted to the ALOs finding that there was

I nsufficient proof of the

4 In support of its argunent, Respondent cites George Arakelian
Farns, Inc. v. Agricultural Labor Relations Bd. (1980)111 Cal . App. 258,
in which the court: held that on{AX one season's backpay coul d be awarded
to nenbers of a cantal oupe crew who were discrimnatorily di scharged,
since their enploynent was neither continuous nor permanent. In our
Suppl enent al Decision in George Arakelian Farns, Inc. (May 10, 1982) 8
ALRB No. 32, we deferred, to the conpliance proceeding, resol ution of
the anount of backpay to be awarded. V¢ noted that the enpl oyer in that
case woul d have, as Respondent here has had, an opportunity in a backpay
hearing to adduce evi dence on all relevant backpay issues. Ve find
Respondent ' s evi dence in support of its argunent that the backpay period
shoul d be shortened i s not persuasive.

8 ALRB Nb. 100 5.



reasonabl eness of that travel expense, and we find nerit in the
except i on.

In Aircraft and Helicopter Leasing and Sales Gorp., supra, 227

NLRB 644, the NLRB al | oned as a deduction fromthe discrimnatee's
interimearnings, the travel expenses he incurred commuting to interim
enpl oynent 150 mles fromhis hone. The national board rejected the
enpl oyer' s argunent that the discrimnatee shoul d have noved cl oser to
the interimenpl oynent. V& find that Gonzal ez’ travel fromSan Luis to
Cal exi co was reasonabl e. Gnzal ez had worked for J. R Norton Conpany
before, and, given the tenporary nature of Norton's seasonal operation
inthe Calexico area, it was reasonable for Gnzal ez to conmte to

Cal exi co fromhis hone in Mexico rather than to relocate his resi dence
for such short-termenpl oynent. V¢ note that Bl ythe (the | ocation of
Respondent's, and part of Norton's, operations) is approximately the
sane di stance fromGCalexico as San Luis. Accordingly, we shall deduct
from@nzal ez’ interimearnings the $340 in travel expenses (170 niles x
ten trips x .20 per mle) he incurred in connection with his enpl oynent
at J. R Norton Conpany.

General (ounsel al so excepted to the ALOs failure to all ow
as a deduction fromthe interi mearnings of Gnzal ez, the transportati on
expenses he incurred seeking interimenpl oynent during Novenber 1979,
and in March, April and May of 1980.

Gonzal ez testified that he worked in Ehrenberg, Arizona in
Novenber 1979, and that his transportation costs to and fromthat job
totall ed about $40 a week. Respondent’'s Exhibit 1-1, the breakdown of

Gonzal ez’ gross backpay and interi mearnings for

8 ALRB Nb. 100 6.



Novenber 1979, indicates that he worked for one week at J. R Norton
Gonpany and, therefore, we shall deduct from Gonzal ez’ interimearnings
$40 in travel expenses. Travel expense conputations need not be based
on preci se cont enporaneous witten records, but may be based on
estimates. (W C Nabors d/b/a W C Nabors Gonpany (1961) 134 NLRB
1078 [49 LRRM 1289], enforced sub nom Nabors v. NLRB (5th dr. 1963)
323 F.2d [54 LRRM2259].) W& shall al so deduct from Gonzal ez' interim

earnings the $10 in travel expense which he incurred searching for

i nteri menpl oynent during March 1980, and his $4 travel expenses in My
1980 (one trip to Mesa Verde, a roundtrip of 20 mles). Those expenses
were establ i shed by Gonzal ez’ uncontradicted testinony at the hearing,
and, al though based on estinates, were not too indefinite, inadequate or
specul ative. (Charles T. Reynol ds Box Gonpany (1965) 155 NLRB 384 [ 60
LRRV 1343] . )2

Gonzal ez also testified that, in April 1980, he incurred

expenses of $10 or $20 a week, for gasoline used while he was seeking
enpl oynent. Respondent argued that, since Gonzalez had no interim

enpl oynent during that nonth, his travel expenses for that period cannot
be deducted fromhis interi mearnings, and, under N_RB precedent, nay
not be added to his gross backpay. (Harvest Queen MI| & Hevator (o.
(1950) 90 NLRB 320 [26 LRRM 1189].)

S Gontrary to the ALQ we find that there was insufficient evidence to

establ i sh that Gonzal ez i ncurred expenses during the nonth of Qctober
1979. Additionally, we have corrected the ALOs findi ngs concerning the
expenses nzal ez i ncurred during June 1980 and CGct ober 1980. For the
nont h of June 1980, we find that Gonzal ez incurred $48.00 i n expenses
whil e working at interi menpl oynent (12 roundtrips of 20 mles) and
$43.20 in expenses while working in Gt ober 1980 (27 roundtrips of 8

ml es).

8 ALRB Nb. 100 1.



Section 10610 of the NLRB s Case Handling Manual (Part
Three), Conpl i ance Proceedings, states that:
Alowabl e expenses of the discrimnates during the

backpay period are deducted from interim earnings,
never added to gross backpay.

Expenses becone irrelevant to any change in nonetary

return if, during the cal endar quarter in which they are

incurred, there are no interimearnings....
Based on its above-described rule, the national board does not give a
discrimnatee credit for job seeking expenses if he or she had no interim
earnings during the cal endar quarter in which the expenses were incurred.
The NLRB conput es backpay on a quarterly basis (F. M Vol worth (o.
(1950) 90 NLRB 289 [26 LRRM 1185]; NLRB v. Seven- Bottling Go. of

Mam, Inc. (1952) 344 U S 344 [31 LRRM2237]), while this Board, in

order to fully and fairly conpensate agricul tural enpl oyees, has
aut hori zed the cal cul ati on of backpay on a daily or weekly basis, or by
any nethod that is reasonable in light of the infornation avail abl e,
equitable, and in accordance with the policy of the Act. (Frudden
Produce, Inc. (Mar. 29, 1982) 8 ALRB No. 26.)

In Butte View Farns, supra, 4 ALRB No. 90, we noted that

earnings are not conputed on a quarterly basis under ALRB procedures, and
determned that we woul d conpute expenses for the entire backpay period
rather than quarterly. V& therefore allow a discrimnatee to deduct
expenses incurred seeking or working at interimenpl oynent at any tine
duri ng the backpay period frominteri mearni ngs accunul ated during the
entire backpay peri od.

Pursuant to our Decision in Butte View Farns, we shall,

8 ALRB No. 100 8.



inthe present matter, allow Gnzal ez to claimthe $40 i n expenses he

incurred in April 1980, as well as the $10 in travel expenses the ALO

found he spent in March 1979, seeking enpl oynent, and the $10 in travel
expenses the ALO found he spent in My 1979.

Gonput ati on of Backpay on a Daily Basis

Respondent excepted to the ALOs use of a daily basis
conput ati on of the net backpay; i.e., by reducing the gross backpay t hat
Gonzal ez woul d have earned working for Respondent by the interimearni ngs
he earned on the sane day froman interimjob. V& affirmour concl usion
that conputation of net backpay on such a daily basis is a reasonabl e and
appropriate nethod by which to conpensate agricultural enpl oyees for the
| osses they suffer as a result of an enployer's discrimnatory conduct.
(Sunnysi de Nurseries, Inc. (May 20, 1977) 3 ALRB No. 42; J & L Farns
(Aug. 12, '1980) 6 ALRB Nb. 43.)

This Board' s procedures for conputing net backpay have been
specifically tailored to the agricultural industry in order to insure
that agricultural enployees are fully and fairly conpensated for all
econom c | osses they suffer as a result: of a respondent's unfair | abor

practice(s). InF. M Wolwrth G., supra, 90 NLRB 289, the NLRB

adopted a practice of conputing net backpay on the basis of discrete

cal endar quarters during the backpay period, rather than on the basis of
the entire backpay period, so that an enpl oyee's interimearnings i n one
quarter did not affect the respondent’'s backpay liability for any other
quarter. This quarterly formula was upheld by the court in NLRB v.
Seven- b Bottling Go. of Mam, supra, 344 US 344. The NLRB and the
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court found conputation by separate cal endar quarters to be nore

equi tabl e since, under the previous entire backpay period procedure, if a
discrimnatee obtai ned a better paying interimjob after a period of
unenpl oynent, it woul d becone profitable for the respondent to del ay an
offer of reinstatenent as | ong as possi bl e, since every day the enpl oyee
worked at the better paying job woul d reduce the respondent's backpay
obligation. Such a procedure could induce a discrimnatee to waive his
or her right to reinstatenent in order to foreclose further reduction of
the backpay due himfor the period of unenpl oynent imediately foll ow ng
the act of discrimnation.

The sane concerns expressed by the NLRB in t he Vol wort h case
are present inthe agricultural setting;, i.e., adiscrimnatee 's right
to reinstatenent shoul d not be conpromsed by factors tendi ng to induce
himor her to waive reinstatenent in order to stop further reduction of
the backpay anount. In addition, the work patterns in agriculture are
much nore sporadic than in other industries. Enpl oyees often work for
limted periods of tine in a short harvest or thinning or pruning season,
or work less than a full week because of weather, crop, or narket
conditions. Gonputing backpay in the agricultural setting on a daily
basis is a reasonabl e net hod of effectuating the policy expressed by the
NLRB in Wolworth of fully reinbursing a discrimnatee for his or her
econom c | osses wthout diluting the right to reinstatenent.

W do find nerit, however, in Respondent’'s exception to the
ALO s averaging of interimearnings where records of such earnings were
avail able only on a weekly basis. S nce the gross backpay figures were

available on a daily basis, the ALOpermtted
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General (ounsel to average Gnzal ez’ interimearnings at Continental
Tel ephone and J. R Norton Gonpany, and then to conpute the net backpay

due on a daily basis. As we noted, supra, Respondent has the burden of

proving mtigation of backpay liability. (N.RBv. Brown & Root, Inc.
(8th dr. 1963) 311 F.2d 447 [52 LRRV 2115]; Mdwest Hanger (o., supra,
221 NLRB 911.) Therefore, Respondent has the burden of produci ng

evidence of interimearnings in a formthat can be conpared to the gross
backpay figures, which, in this case, were available on a daily basis.
Were a respondent introduces interimearnings in a weekly, nmonthly, or
other form which cannot be conpared to daily gross backpay figures, and
does not establish that such interimearnings data are the only data
available, we will convert the interimearnings data submtted into a
formconparabl e to the data on gross backpay. For instance, under such
circunstances, General Counsel's conversion of Gonzal ez' weekly ear ni ngs
at Gontinental Tel ephone and J. R Norton into daily figures in the
present case woul d be reasonabl e. However, General ounsel stipul ated
at the hearing that only weekly figures were avail abl e from Gonti nental
Tel ephone and J. R Norton, and we therefore find that it is appropriate
to convert the daily gross backpay figures into a formconparable to
that of the interimearnings; i.e., into weekly figures.

Accordingly, we have recal cul ated the net backpay due Gonzal ez
for the nonths of April, August, Septenber, Novenber and Decenber 1979;
Novenber and Decenber 1980; and January 1981. Wiere interi mear ni ngs
data were avail abl e during those nonths only on a weekly basis, we

totall ed the gross backpay wages whi ch the
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di scri mnatee woul d have earned during that week or nonth and then
subtracted the weekly or nonthly interimearnings for that period. To
reach a total nonthly figure where weekly conputations were nade, we
totall ed the weekly net backpay figures for that nonth. The net backpay
anounts so determned are set forth in Appendix A attached to this

Deci si on.

The net backpay anmounts set forth in Appendi X A are based on
the data included in Respondent's Exhibits I-A though | -Wand General
Qounsel s Exhibit H the ALOs findings based on those exhibits, and the
stipulations entered into by the parties at the hearing. Were it was
necessary to use weekly data, those data are designated as representing
the "week of —=. Al other data represent daily cal cul ations. The
data in Appendi x A al so reflect the changes we have effected in
al l onance for travel expenses di scussed supra.

Gonput ation of Interest on Backpay Anard

General (ounsel excepted to the ALOs failure to increase the
backpay award by adjusting it for inflation or by applying the NLR3' s
periodically adjusted interest rate. (Forida Seel Gorporation (1977)
231 NLRB 651 [96 LRRM 1070].) In Lu-BEte Farns, Inc. (Aug. 18, 1982) 8

ALRB No. 55, we determned that Horida Seel is applicable precedent

under section 1148 of the Act and adopted its fornula for conputation of
Interest on nonetary awards. The issue presented in this case i s whet her
we wll apply the Lu-Ete nethod of conputing interest to a backpay case
even though our renedial Qder in the underlying unfair |abor practice

case specified that interest woul d accrue on the backpay due the
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discrimnatee at the rate of seven percent per annum
W note that the NLRB refuses to nodify the interest rate in
an order that has been enforced by a federal court of appeals. (Pierre

Pellaton Enterprises, Inc. (1979) 239 NLRB 1211 [100 LRRV 1131];

International Association of Bridge, Sructural and Reinforced Iron
Wrkers Lhion, Local 378 (1982) 262 NLRB Nb. 56 [110 LRRVI 1329].)

However, the appeal process under the NLRA differs fromthe appeal
process under our Act. Qders issued by the NLRB are not self-
executing, and the NLRB nust apply to the appropriate Lhited Sates
Gourt of Appeals to secure enforcenent of its orders. Any person
aggrieved by a final order of the NLRB may obtain review of the order in
alUu S Qourt of Appeals. UWhlike the NLRA the ALRA provides for
discretionary review of Board orders by a Galifornia Gourt of Appeal,
rather than reviewas of right. In Tex-CGal Land Managenent, Inc. v.
ALRB (1979) 24 Gal.3d 335, the Galifornia Suprene Gourt examned the

authority of the Gourt of Appeal to review ALRB orders pursuant to Labor
Gode section 1160.8. After holding that review of an ALRB order is
discretionary, the Gourt stated that "... by sumarily denying a
petition for reviewthe court declines to exercise further jurisdiction
inthe natter. Onhce the denial becones final the case nust be treated

as one in which the tine for reviewof the order has | apsed.. at 352.)

1 the parties thereafter fail or refuse to conply wth our
renedial Oder, the Board nay, pursuant to Labor Code section 1160. 8,
apply to a superior court for enforcenent of the Oder, just as if
the tine for reviewof our Qder had | apsed.
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The Gourt of Appeal denied the petition for reviewin the
Instant case, and it has therefore been neither affirned nor reversed by
the court. According to the Suprene Gourt's Tex-Cal decision, the
present status of this case is as if the appeal had never been fil ed.
Snce the Gourt of Appeal's denial of the petition for reviewis not a
decree or order of the court, our original renedial Oder in this case
Is intact, and our power to nodify the Oder is the same as it woul d
have been had there been no appeal _Z/

Ve will therefore order that the interest due on the backpay

ow ng to Gonzal ez be conputed pursuant to our Decision in Lu-Bte Farns,

Inc., supra, 8 ALRB No. 55. However, recognizing that our original

renedial Oder inthis case specified that interest woul d be conputed at
the rate of seven percent per annum we wll apply the Lu-Bte formil a
prospectively only, fromthe date of our Qder in this case.
RER

Pursuant to Labor (ode' section 1160.3, the Agricultural Labor
Rel ati ons Board hereby orders that Respondent Hgh and Mghty Farns, its
officers, agents, successors, and assigns, shall pay to Sanuel onzal ez
the anount of $8,265.72, plus interest thereon, conputed at the rate of

seven percent per annumfrom March 6, 1979,

a Section 1160.3 of the Act provides that, until the record is filed
inacourt, the Board may, wth notice to the parties, nodify its order
inacase. Sncethe petition for reviewin this natter was deni ed by
the Gourt of Appeal, it is as though no record has been filed. The
issue of the interest rate was raised in the exceptions briefs, and al |
parties had an opportunity to submt argunents and authority concerning
that issue.
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until the date of this Oder, and thereafter conputed i n accordance wth
our Decision and Oder in Lu-Ete Farns, Inc. (Aug. 18, 1982) 8 ALRB Nb.
95.

Dated: Decenber 27, 1982

AFRED H SONG hairnan

JGN P. MCARTHY, Menber

JEROME R WALD E Menber
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APPEND X A

ACsS INTER M
DATE LGES EARN NG NET LCBS BEXPENSES
March 1979 $ 644, 751-/ $ 10.00
April 1979 10. 00
4/ 2- 4 21 $523.25  $441.18 82. 07
4] 22- 4/ 31 230. 75 230. 75
312. 82
May 1979 723. 06 10. 00
June 1979 144. 96 20. 00
July 1979 349. 50
August 1979
8/1-8/7 71.50
Véek of 8/8-8/15 94. 25 140. 00
\Véek of 8/16-8/22 95. 89 99. 75
Véek of 8/23-8/28 156.00 140. 00 16. 00
87.50 8.00
Sept enber 1979
Véek of 8/29-9/4 149. 50 112. 00 37.50
VWek of 9/5-9/11 126. 75 140. 00
V¢ek of 9/12-9/18 172.25 91. 00 81.25
9/ 19-9/ 30 95. 00
213. 75
Cct ober 1979 162. 007
Novenber 1979
11/ 1-11/ 12 180. 00
ek of 11/13-11/19 180.00 43. 60 136. 40
VWek of 11/20-11/26 172.50 119. 90 52. 60
369. 00 40. 00
Decenber 1979
ek of 11/27-12/3 165.00 143. 06 21.94
ek of 12/4-12/10 180.00 151. 24 28. 76
VWek of 12/11-12/17 120.00 122. 63 3/
12/ 18-12/ 31 21. 75
72.45
January 1980 520. 00
February 1980 453. 75

v ly the nonthly net loss figure is given where the ALOs figure is

correct.
2 Qur figures differ fromthe ALOs because of mathenati cal
corrections.

I i s figure includes the ALOs adjustnent for Gonzal ez’ absence
during the Christmas season.
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March 1980

$ 285. 984/ $10. 00
April 1980 665. 62 40. 00
Nay 1980 477.72 4. 00
June 1980 480. 62 48. 00
July 1980 430. 0 0§/
August 1980 616. 25
Sept enber 1980 499 12@/
Qct ober 1980 43. 20
I\b\l//en’n)er/ 1980
11/ 1-11/17
Veek of 11/18- 202. 50
Dill f:; 1980 213. 00 -

cenber -
Véek of 11/ 25- $172.50 202. 50
15/ 31575 Veek of
i ex o 146. 25 187. 75
12/'9-12/ 15 Veek 146. 25 133. 88 12.37
of 12/16-12/22 157. 50 180. 40 '
January 1981§/
Véek of 1/6-1/12 150. 00 173. 85 340. 00
Veek of 1/13-1/19 30. 00 01. 30
Tolta?l Rei nbur seabl e o
enses
583. 20 ~
Total Due o e
$8, 306. 92

il Respondent stipulated to the use of daily interimearnings figures
du5r/i ng this nonth.
= The ALOs figure is incorrect.

§/The ALOs figure is incorrect.

7 The Decenber 1980 figures reflect the ALOs adjustnent for

nzal ez absence during the Christnas season.
= The January 1981 figures reflect the ALOs adjustnent for

zal ez’ absence during the Christnas season.
= @onzalez' interimearnings clearly exceed the expenses he incurred
seeki ng and working at such interimenpl oynent. In order to
sinplify the required cal cul ati ons, we have therefore sinply added
his expenses to his net backpay for the entire backpay peri od.

8 ALRB Nb. 100 17.



CASE SUMERY

Hgh and Mghty Farns 8 ALRB No. 100
(U (6 ALRB Nb. 34)
Case No. 78-CE3SE
79- C& 44-EC
ALO DEA S ON

The General (ounsel issued a aﬁecifi cation setting forth the anount of
backpay owed a di scri mnatee who the Enpl oyer discrimnatorily laid off.
(See Hgh and Mghty Farns (June 19, 1980) 6 ALRB No. 34 The ALO found
that the backpay period extended fromthe date of the discrimnatory
layoff until the date the Enpl oyer offered the discrimnatee
reinstatenent, rejecting the Enpl oyer's argunent that the period shoul d
be shorter because the discrimnatee had a history of sporadi c enpl oynent
and agriculture is a seasonal industry. The ALO accepted the General
QGounsel ' s choi ce of repl acenent and representative enpl oyees, and found
that the discrimnatee nade adequate efforts to obtain interi menpl oynent
during the backpay period. The ALO subtracted the discrimnatee's
interimearnings fromhis gross backpay on a daily basis and, where
payrol | records for interimearnings were available on a weekly basis, he
averaged the weekly figure to arrive at a daily figure, which was then
subtracted fromthe gross backpay daily figures.

The ALO al lowed the discrimnatee to claimcertain transportation

expenses he incurred while working and | ooki ng for work, but disallowed
his claimfor expenses incurred driving fromSan Luis, Mexico to work in
CGalexico. The ALOdid not consider as interimearnings the unenpl oynent
I nsurance benefits paid to the discrimnating during the backpay peri od.

The ALO denied the ULFW' s notion to intervene at the hearing, since

no UFWrepresentative had entered an appearance at the preparing
conf erence .

BOARD DEAQ S ON

The Board affirned the ALO' s definition of the backpay period, noting
that the Enpl oyer's argunent that the discrimnatee woul d have quit was
specul ative, and that any uncertai nty concerning hew |ong the _

di scri mnatee woul d have continued to work for the Enpl oyer absent his
discrimnatory |ayoff shoul d be resol ved agai nst the Enpl oyer .

The Board reversed the AAO"' s finding concerning the discrimnates ' s
travel expenses fromMexico to Calexico, noting that a discrimnatee nay
deduct frominterimearnings the expenses he or she incurred i n seeking,
obtaining, and/or working at, interi menploynent. The Board found that it
was reasonable for the discrimnatee to travel fromSan Luis, Mxico to
CGalexico rather than to relocate his residence for short-termenpl oynent.
The Board deducted fromthe discrimnatee ' s interimearnings all travel
expenses that were established by the discrimnatee' s testinony and were
not too



indefinite, inadequate, or specul ative. The Board noted that, while it

cal cul ates backpay on a daily or weekly basis, or by any nethod that is
reasonabl e, it conputes expenses for the entire backpay period. The Board
therefore all owed the discrimnatee to deduct expenses incurred seeking or
working at interimenpl oynent at any tine during the backpay period from
interimearnings accumul ated during the entire backpay peri od.

The Board affirned the conputation of backpay on a daily basis, noting
that this procedure is specifically tailored to the agricultural industry,
where work patterns tend to be sporadi ¢ and seasonal . However, the Board
rejected the ALOs averaging of Interimearnings, since the parties
stipulated at the hearing that records of such interi mearni ngs were

aval | abl e only on a weekly basis. The Board instead added the daily
backpay figures and conpared the results to the weekly interi mearnings.

The Board concluded that it had jurisdiction to increase the interest rate
included inits Oder in the underlying unfair |abor practice case, and
ordered the Enpl oyer to pay interest on the backpay due the di scri mnatee,
conputed at 7 percent per annumuntil the date of the Oder in the backpay
proceedi ng, and thereafter in accordance with the Board s Decision in Lu-
Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB No. 55.

* * *

This Case Summary is furnished for information only and is not an
offlcc:ll al statenent of the case, or of the Agricultural Labor Rel ations
Boar

8 ALRB No, 100



STATE GF CALI FORN A
AR ALTURAL LABCR RELATI ONS BOARD

Case Nos. 78-C=38-EC
H G4 AND M GHTY FARVS, 79- CE- 44- EC

Respondent ,
6 ALRB \No. 34

and

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Charging Party.

e " N N N e N N N N N N N

Darrel Lepkowsky,

Jor ge Var gas,

of H Centro, CGalifornia,
for the General Gounsel ;

Dressier, Quesenbery, Laws & Barsam an,
b%/ Larry Dawson, Esq.,

of H Centro, CGalifornia,

for the Respondent

SUPPLEMENTAL DEO S ON

Mrton P. (ohen, _
Admnistrative Law (O ficer:

STATEMENT GF THE CASE

This case was heard before ne in Bythe, Galifornia on
Decenber 7 and 8, 1981. Previously, on June 19, 1980, the
Agricultural Labor Relations Board, hereinafter referred to as

the "Board", i1ssued its Decision and O der



directing respondent herein, Hgh and Mghty Farns
(hereinafter referred to as "respondent”), to "Mike
Sanuel Gonzal ez whol e for any | oss of pay or other
economc | osses incurred by reason of his di scharge,

plus interest thereon at the rate of 7 percent per
annum" (p. 3, decision of Board.) . Such order was based
upon the Board' s affirnance, as anended, of the decision of
the admnistrative | aw officer that respondent had

viol ated Section 1153 (c) of the Agricultural Labor

Rel ations Act in discharging Sanuel Gonzal ez on March 6,
1979 Thereafter, upon petition for reviewof the Board s
Deci sion and O der having been nmade by respondent herein,
the Qourt of Appeal for the 4th Appellate Dsitrict,
Ovision 2, on Gctober 17, 1980 ruled that said petition
be denied. n June 4, 1981, at H Centro, Galifornia,

a Back Pay Specification and Noti ce of Hearing concerning
the Board' s order to nake Sanuel Gonzal ez whol e was i ssued
together wth Back Pay Specifications appended thereto,
indicating further that the parties had been unabl e to
informal |y resol ve the anount of back pay due and still
further that, using the Sunnyside Nurseries, Inc. formil a
(see 3 ALRB Nb. 42(1977)), as nodified in Kanano, Inc.

(4 ALRB No. 104 (1978)), respondent owed Sanuel Gonzal ez
$11, 049.38 including 7 percent interest per annum as
of January 13, 1981 wth additional interest to accrue

until paynent. O July 6, 1981, respondent filed its



Answer to Back Pay Specifications, admtting that the Board had
ordered respondent to nake Sanuel Gonzal ez whole inits
decision rendered in 6 ALRB No. 34 and further that the parties
had been unable to infornally resolve the matter. Respondent
however deni ed that the anount due was $11,094. 38 (sic) and
instead offered the followng affirmati ve defenses: 1. that
the period used for conputation should be March 6th through
June 9th, 1979 since nine weeks is the | ongest period during
whi ch Gonzal ez had worked at any one enpl oyer and thus the
amount shoul d be $1804.09; 2. that the period to be conputed
shoul d be January 30, 1980 through June 18, 1980, a period of
17 weeks, since agriculture is seasonal and thus the anount
shoul d be $4072.18; and 3. if affirmati ve defenses 1 and 2
were rejected, the anount shoul d be $8345. 79 since the
representative enpl oyee used by the general counsel had m ssed
a consi derabl e amount of work whi ch absence shoul d be
attributed TOM. Gnzal ez.

Prior to the hearing, on Novenber 25, 1981, general
counsel filed a Frst Arended Back Pay Specifications, pursuant
to Section 20290 (g) of the Board s regul ations. Additionally,
prior to the hearing in the instant natter, general counsel's
office filed a Mtion to Srike Portion of Respondent's Answer

to General Gounsel's



Back Pay Specifications. Lastly, prior to the hearing, on
August 10, 1981, a notion to intervene was filed by the | egal
departnent of the Lhited FarmVWrkers of Anerica, AFL-AQ
Additional |y, a notion concerning di scovery was nade by the
general counsel's office. At the pre-hearing, the notion for
di scovery was settled based upon oral statenents by counsel
for the respondent (see transcript, hereafter T, pages 1
through 3), and a determnation that an in canera inspection
woul d be nade by the hearing officer concerni ng unenpl oynent
docunents of the Enpl oynent Devel opnent Departrent (T, pages 8-
14). The only further determnation as to the notion for

di scovery was that a seniority list, if any existed, be
produced (T, pp. 15-18). As to the notion concerni ng
intervention by the Uhited FarmWrkers, it was decided that,
there being no representati ve of the UFWpresent at the
hearing, the notion woul d be deni ed subject to the opportunity
on the part of the UPWto reopen and nake an intervention

noti on upon the appearance of a representative of the UFW As
to the notion concerning the striking of respondent's answer
as bei ng shamand irrel evant under Section 453 of the
Galifornia Gode of Avil Procedure, argunent was heard and

. 1
deci si on reserved.

1
Deci sion on the notion to strike the answer was subsequent|y nade
and wll be discussed in the section on Goncl usi ons of Law herei n.



Sub-sequent to the hearing briefs were recei ved from bot h
parties, and subsequently a notion to strike respondent's post -
hearing brief as being untinely served was nade by

: , .2
representatives of general counsel's office.

At the hearing, all parties were given full opportunity to
participate in the hearing to call and examne w t nesses,
examne and present docunentary evi dence, and argue their
positions. oon the entire record, including exhibits and
testinony, and ny personal observation of the deneanor of the
W tnesses, and after careful consideration of all applicable | aw
i ncl usi ve of ny own independent research, | nmake the foll ow ng

findings of fact, conclusions of law and order.

FIND NS GF FACT

Through his answer, as set forth earlier herein,
respondent admtted that the Board had issued its QO der
directing respondent to nake Samuel (onzal ez whol e for a | oss
of pay or other economc |osses resulting fromhis discharge,
plus interest, and as well that such order renai ned
unful filled. Thus the only thing before ne is the question

of the anount due.

2The deci sion concerning the notion to strike respondent's
brief has been nade and w || be discussed i n the Concl usi ons of
Law her ei n.



As set forth in the factual findings of the ALOin his
determnation of a discrimnatory layoff as to Samuel Gonzal ez,
affirnmed with nodifications unrelated to this proceedi ng by the
Board (6 ALRB No. 34), Gonzal ez worked for respondent as a
shovel er fromthe end of January 1979 until March 5, 1979,
wher eupon he was discrimnatorily laid off. (See General
Gounsel Exhibit 1A Decision of the Admnistrative Law Ofi cer,
pp. 10-20). The Admnistrative Law Gficer further found that
on March 6, 1979 Mliton Sanchez, respondent's general
forenman, hired one Ramro Aguayo as a shovel er in the sane crew
i n whi ch Gonzal ez had previously been enpl oyed, and further
that Aguayo worked steadily thereafter as a shovel er for
respondent. (General Gounsel Exhibit 1A Decision of the ALQ
p. 12) In rejecting respondent's argunent that Gonzal ez was
laid off due to the slowness in the shoveling work and t he
absence of seniority on his part, the ALO nade particul ar

findings that "...Aguayo was hired and repl aced Gnzal ez as a
shovel er..." (General ounsel Exhibit 1A Decision of the ALQ

p. 19).°

3Respondent argues that neither collateral estoppel nor res
judi cata should apply as to the determnati on by the ALOt hat
Aguayo was a repl acenent worker. This being a | egal
determnation, decision wll be rendered on the point in the
portion of this decision entitled Goncl usi ons of Law



(n January 13, 1981, a letter offering reinstatenent was sent to
M. onzal ez by respondent.4

The general counsel, in calculating its specifications
as to the gross anount due the discrimnatee, M. Gonzal ez,
used the earnings of M. Aguayo during the period in
guestion. During that period M. Aguayo' s earnings were
$11, 712.05. > This was conputed as a result of M.

Aguayo' s earni ng $2. 95 per hour commenci ng March 6, 1979,
bei ng raised to $3.25 per hour as of March 28, 1979 and to
$3.75 an hour as of February 6, 1980. He renained at the
S3.75 an hour rate until the end of the period in question,
January of 1981. The figures stated herei n were obtai ned
by cal cul ati ng the hours worked by M. Aguayo, wherever
given, as set forth in General Gounsel's Exhibit 2, a
conpi | ation of timesheets for crews and for individuals
rangi ng fromMrch, 1979 through January of 1981. The
hours given were then nultiplied by the rate of pay for the
particular period of tine. For M. (onzal ez, the

discrimnatee, the only

4Although this letter was testified to by Jorge Vargas, Feld
Examner for the ALRB, it was not put into evidence. Neverthel ess
no objection to its absence was nade by the respondent nor were any
guestions asked, on cross examnation concerning a prior offer of
reinstatenent. | therefore conclude that M. Vargas's statenent as
to the offer of reinstatenent having been nmade on January 13, 1981
was bot h accurate and credi bl e.

5Both counsel mstakenly total ed gross earnings for My, 1979 at
$721. 44 instead of $723.06, resulting in a discrepancy of $1.62 in
their total gross earnings, which | have corrected.



information, given as to pay rates was on D 2 of General
Qounsel 's Exhibit 2 indicating that M. Gonzal ez worked ei ght
hours on February 28, 1979, nine hours on March 1, 1979, nine
hours on March 4, 1979, and nine hours on March 9, totalling
35 hours at a pay rate of $2.95 for a total of $103.25.

During a period commenci ng wth the pay period of Qctober 2,
1979 through the pay period endi ng January 29, 1980 Aguayo
voluntarily left work for respondent, returning on Tuesday, January
29, 1980, at which tine he worked for four hours at a pay rate of
$3.75 an hour, earning total wages of $15.00. During this period
of approxi mately four nmonths the pay records (General Gounsel's
Exhibit 2) reflect that from Septenber 26, 1979 through Gctober 30,
1979 the average rate of the crewwas $3.25 per hour as reflected
by the pay records of, inter alia, Aristeo D az, Candel ario
Castel | anos, Abel Tapia, and Enrique Moreno. OQver this period of
tine the wages of each of the above were approxi nately the sane, as
w tness the week of Cctober 23, 1979 when each of the enpl oyees
nade the sane amount of noney, $156 for the week, and worked the
sanme nunber of hours at the sane rate of pay. For the period
commenci ng CGctober 31, 1979 and ending with January 29, 1980, an
examnation of General Counsel's Exhibit 2 reveal ed that a nunber

of different enpl oyees worked during that period at



the pay rate of $3.75 an hour and that enpl oyees repre-
sentative of the normduring that period would be only
Enri que Mbreno and Candel ario Castel lanos. For exanpl e,
during the pay period of January 8, 1980, six enpl oyees
worked at a pay rate of $3.75 per hour, three of themat 48
total hours, one at 50 total hours, one at 24 and one at ten.
| thus conclude that during this period M. Mreno' s hours
were representative of an average worker at the pay scal es
given previously. For this period fromQctober 1979 until
January 1980, M. Mreno's total wages, conputed at the $3.25
and $3.75 rates per hour, were $3045. 25. 6

Thus, shoul d the representative nethod be used herein,
and should M. Aguayo be used as the repl acenent enpl oyee
wth the exception of the tine when he voluntarily left and
further should M. Mreno be used as representative enpl oyee
during the period of tine M. Aguayo was not avail able for
work, the total gross amount invol ved herein woul d be
$14, 757. 30 unl ess the peri od

601 February 20, 25, and 26, 1980, general counsel credits the
discrimnatee wth | oss of wages while respondent does not. (See
General Gounsel Exhibit 1, Respondent Exhibit 1.; An examination
of General Gounsel Exhibit 2 for the dates in question shows that
M. Mreno worked eight hours on the 20th, eight on the 25th, and
four on the 26th at a pay scale of $3.75 per hour totalling $75.
| therefore determne that credibility shoul d be given to general
counsel's version as it cones fromrespondent's records.



in question should not be March 6, 1979 until January 13,
1981, as was al |l eged by respondent.

In regard to work done by the discrimnates prior to
wor ki ng at respondent during 1979, M. onzal ez testified, when
called by the respondent, that he had worked for C& CFarns in
June 1978 doi ng tractor work, and that he had worked for N sh
Norian for eight nonths to one year in 1977 and 1978. He further
worked, prior to comng to work for respondent, for Frank Cota
and for Larry Works inirrigation. |In Decenber 1978 he worked
for Robertson Farns in Novenber and a part of Decenber 1978. He
testified that he had I eft N sh Norian in Novenber of 1978 to go
to Robertson since he was only working three hours a day at N sh
Nori an.

During March 6, 1979 through January 13, 1981, M. Gonzal ez
went through a nunber of activities in searching for work. To
begin with, he woul d speak with forenen at various enpl oyers such
as C& CFarns, Frank Gota, N sh Norian, and ot hers.
Additional |y he woul d speak with friends as to whether they knew
of enpl oynent available. In order to speak with the various
forenen, he would go to the "Wnchel I s Donuts" shop on Miin
Sreet to speak wth the forenen. Additionally he would go to
the forenmen's houses and, since he was recei ving unenpl oynent
i nsurance benefits, woul d al so check with the enpl oynent of fice

to
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find enpl oynent. Beyond this, he would al so go out to the
fields where the crews were and ask about enpl oynent. The only
tine during the 22-nonth period between March 1979 and January
1981 when M. (nzal ez was not | ooki ng for work was a 1eek
period around Christnas of both 1979 and 1980 when he went to
Mexi co on a vacation. M. nzal ez testified, and | find
credible, that had a job been offered, he woul d have accept ed
it.

During the period subsequent to March 5, 1979 and up to
January 13, 1981, and as wel| subsequent to January 12, 1981, M.
Gonzal ez obtai ned a nunber of jobs at varying pay scales. The
parties stipulated to the nanes of enpl oyers, dates of enpl oynent,
and anounts of interimearnings involved, including whether the
earnings were daily or weekly paid. (See Respondent’'s Exhibit 1A
through Was anmended in transcript, pp. 142-159; transcript pp.
74-76).

Thus it was agreed that for the nonth of March 1979 there
were no mtigating earnings. For the nonth of April 1979
mtigating earnings were $441. 18 based on earni ngs on each day
of April 2nd through 21st, excepting the 8th and 15th, of
$24.51 per day. [ parties then

7It is to be noted that Respondent’'s Exhibit IBreflects a
total of $441.11, and that the mathenatics of that figure are
incorrect and shoul d be $441. 18 as was stipulated to by the
parties.

11



stipulated to the gross figures and mtigating earnings figures
shown within Respondent's 1C for the nonth of May 1979 (it is to
be noted that although the parties stipulated to the gross |oss
figure of $721.44, the correct figure was $723.06 whi ch | have
taken the liberty of correcting to insure accuracy in the
record.). As to Respondent's ID the parties stipul ated that
the figures contained therein, i.e., those concerning gross | oss
and mtigating earnings, were correct, and | so find. As to the
records for July of 1979, concerning M. (nzal ez's mtigating
earnings, the parties stipulated that the mtigating earni ngs
were as contai ned wthin Respondent's Exhibit |E rather than
those contai ned wthin General Gounsel's Exhibit 1H As to the
nont h of August, 1979, the parties stipulated and | so find that
the mtigating earnings contained within Respondent's IF are
correct including the fact that such earnings are daily for
August 2nd and 3rd, 1979 and weekly for the remai ni ng earni ngs
wthin that nonth. For Septenber 1979 the parties agreed that
the mtigating earnings contai ned wthin Respondent's Exhibit 1G
were correct. As to the dates up to the 18th of Septenber were
correct and further that M. Gonzal ez worked on the 22nd through
29th of Septenber, earning $28 per day on the 22nd through the
26th, $14 on the 27th, $28 on the 28th, and $21 on the 29th

12



For Qctober 1979, the parties agreed and | so find that
the mtigating earnings contained within General (ounsel's
Exhibit 1H and repeated i n Respondent’'s 1H were correct.

For Novenber 1979, the parties stipulated and | find that the
mtigating earnings were as contai ned wthin both General
Qounsel 's Exhibit 1H and Respondent's Exhibit I1, such
figures havi ng been obtai ned fromweekly payrol | records
providing hourly and unit anounts in addition to wage rates.
As to Decenber 1979, the parties stipulated that the figures
contained wthin both General (ounsel's 1H and Respondent’s
1J were accurate and were weekly records excepting those from
Decenber 17th through Decenber 31st, which were daily

figures.

For January and February 1980, the parties agreed that
the mtigating earnings shown both on Respondent’'s | K and L
as well as General (ounsel's Exhibit 1H were correct. As to
March 1980 (Respondent’'s Exhibit 1M it was agreed, and |
find, that the figures contai ned wthin Respondent’'s Exhi bit
| Mwere correct and were earned each day of that period and
further that, although General Qounsel's Exhibit IKreflects
earnings fromMarch 3rd through March 6th of 1980, there were
no such interimearnings. As to April and May, 1980 (General

13



Qounsel 's Exhibit 1H Respondent's Exhibit IN 10), it was
agreed that the figures contai ned therein were accurate,
and further that they were daily figures wherever given.

For June 1980, it was agreed by the parties and | find
that the figures contai ned within Respondent's Exhibit IP were
correct and further that they were daily figures. As to July
19SQ it was agreed by the parties and | find that the figures
contained wthin Respondent's 1Qwere correct and further that
M. (onzal ez earned $45.28 mtigating earnings on July 8,

1980, and further that such figures were daily figures. As to
August 1980, it was agreed that the only mtigating earnings
within that nonth were $25 earned on August 22, 1980 as
reflected in Respondent’'s 1R and further that such earni ngs
were daily.

As to Septenber 1980, the figures found wthin
Respondent's Exhibit IS are accurate, as agreed to by the
parties and found by ne, and further these figures are on a
daily basis. The same is true concerning the earnings of M.
Gonzal ez during Cctober 1980 (Respondent's Exhibit 1T). Asto
Novenber 1980, the figures given wthin Respondent's Exhibit
1U are accurate, including the fact that M. Gonzal ez earned

$213.50 for the week commenci ng
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Novenber 18 and endi ng Novenber 24. As to Decenber 1980 and
January 1981 the parties agreed, and | find, that the figures
contai ned w thin Respondent’'s Exhibits 1V and 1Wwere accurate
and further that such figures were on a weekly basis.

Insofar as the discrimnatee' s expenses were concerned,
M. Gonzal ez presented testinony on cross-examnation as to his
expenses. This testinony was objected to by counsel for
respondent as not being part of the direct examnation of the
w tness, and further as not being part of general counsel's
case (see transcript pp. 102-103). | reserved decision on the
guestion and requested the parties to argue the question wthin
their briefs, permtting counsel for respondent a continuing
objection to the line of questioning. Thus testinony was taken
fromM. Gonzal ez, which testinony | find credible, but
neverthel ess subject to exclusion as w |l be subsequently
determned herein within the section en concl usions on | aw
that M. Gonzal ez had to pay for rides to work and to | ook for
work on several occasions including tw ce each in the nonths of
Narch, April, and May, 1979 at S5 per ride, as well as ten
tinmes in June of 1979 at S per ride. Thereafter he testified
that he used his own car to drive to work or to |l ook for work

during the nont hs
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of July 1979 through January of 1981, averagi ng approxi nately
ten mles per day, and sonetines, as wth January 1981, as
much as 85 mles per day.

In April of 1981 M. onzal ez returned to work for the
respondent renai ning there for approxi mately ei ght weeks,
and thereafter working at Aztec.

Testifying for the respondent was MIliton Sanchez,
general foreman for the respondent for the past 17 years or
nore. M. Sanchez testified, and | find credible, the fact
that the rate of turnover of |aborers, including shovelers, is
50%and that such individuals often | eave for better pay. He
also testified that perhaps two or three shovelers renain on a
year-round basi s working wth respondent, although at tasks
other than shoveling at certain tines during the year. (See
transcript pp. 130-135.)

At the close of hearing, the parties were directed to
submt briefs in support of their case, both of which were to
be submtted simultaneously to the ALO 20 days after receipt of
the transcript (see transcript p. 138). Thereafter both briefs
were so received. However on February 1, 1982, counsel for
general counsel's office noved to strike respondent’'s post -
hearing brief, claimng that general counsel's office had not
been served wth a copy of respondent's brief and that the

Glifornia
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Adm ni strative Gode requires such service. Based upon this
failure general counsel's office noved to strike respondent's
brief.

QONCLUSI ONS GF LAW

Prior to the hearing in the instant matter, counsel for
general counsel's office noved to strike respondent’'s answer as
being "inmaterial or irrelevant” as well as "based solely on
conj ecture and specul ation and... wthout |egal precedent”
(Mtion to Srike, p. 3), based upon Section 453 of the
Galifornia Gode of Avil Procedure. The portions of the answer
whi ch general counsel's office sought to have stricken invol ved
a clamthat the period of conputation concerning M. Gonzal ez's
back pay ought to be shorter than that proposed by general
counsel 's of fi ce because M. Gonzal ez was not likely to remain
at respondents during the period of 22 nonths had there not been
a discrimnation, and further that the seasonal nature of
enpl oynent at respondent was such that M. Gonzal ez woul d not
have renai ned there for that reason during the period of 22
nonths. General counsel clains that these defenses were or
woul d be based sol el y on conjecture and specul ation as wel |l as
W thout precedent and further indicates that respondent prepared

and presented no | egal authority
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for its position. General counsel then cited to several |abor
cases whi ch indicated that such defense woul d be unaccept abl e
si nce specul ative (such as NNRBv. Mam Goca (ola Bottling Co.
(5th dr. 1966), 360 F2d 569; Butte Farns 4.ALRB 90 (1979)}.

Such however does not nake the portions of the answer general

counsel seeks to strike either sham irrelevant, or redundant.
There is no indication here of inproper notive attributable to
respondent (see MNeil v. Hggins (1948), 86 CA2d 723), nor is

there any indication of irrelevance. Indeed, on its face, which
is the only basis upon which to judge such an answer for purposes
of this notion, the answer is entirely relevant, and certainly
adequate on its face to sustain the theory (see Pal ner v.

Emanuel (1926), 77 CA 772! To do ot herw se woul d cause a hearing
officer to be obliged to prejudge the case, and to require, as
suggest ed by general counsel's office, that pleadi ngs be
acconpani ed by supportive law Such is not the law The notion
to strike is denied.

As to the notion to strike respondent’'s brief because of a
failure to serve a copy upon general counsel's office, such
notion is al so denied. There having been no obligation to serve
general counsel's office wth respondent's brief in advance of

general counsel's filing its
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brief, there can have been no prejudice. Additionally, it
appears that the general counsel's office has received a copy of
respondent's brief. Further, general counsel's office cites to
no case in support of its notion indicating that any court or
admnistrative tribunal has, under the circunstances shown
herei n, nade such determnation and stricken a brief under such
ci rcunstances (see, for exanple, Decision of AQ S & F Gowers,
5 ALRB Nb. 50, at page 5-6).

Havi ng determned that the answer woul d not be stricken nor
the brief of respondent, it is next necessary to reach
concl usions concerning the legal nerits of general counsel's and
respondent' s case. A nunber of problens were presented by
respondent insofar as the back pay owng the discrimnatee is
concerned. Thus, it is necessary for nme to determne the period
of conputation in question, the nethod of conputation, whether
these are to be affected by the seasonal nature of the industry
and the work history of the discrimnatee, whether res judicata
shoul d apply to the decision ordering back pay, whether a daily
or weekly equation should apply to the interimearnings, and
what, if any, consideration shoul d be given to the expenses
i nvol ved. Additional ly respondent has questioned the efforts of

search by the discrimnatee for enpl oynent. The basic
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policy to be followed i n back pay cases has been set forth by
the Board in Arnaudo Brothers (August 31, 1981), 7 ALRB No. 25
inits SUPPLEMENTAL DEA S ON AND CRDER

The policy of the Act reflected in a back
pay order is to restore the discrimnatee to
the sane position he or she woul d have
enj oyed had there been no di scri mnati on.
Maagi o- Tost ado (June 15, 1978), 4 ALRB Nb.

36; NLRB v.Robert Haus Go. (6th Ar. 1968),
403 F2d 979 (69 LRR M2730) ; NLRBv. Whited
Sates Ar Gonditioning Gorp. (6th dr. 1964)
, 366 F2d 275 (57 LRRM 2068). Qur deci si on
in Sunnysi de Nurseries Inc. (My 20, 1977), 3

ALRB No. 42, sets forth a formul a cal cul ati ng
back pay on a daily basis. The Board has
since authorized the cal cul ati on of back pay
to be made on a weekly basis, or indeed, by
any nethod, that is practicable, equitable,
and in accordance with the policy of the Act.
Butte Miew Farns (Novenber 8, 1978), 4 ALRB
No. 90, aff'd (1979) 95 CA3d 961; Maggio
Tost ado, supra, 4 ALRB No. 36.
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The ALRB uses the NLRB four basic formulas in conputing
back pay awards. See NLRB Case Handl i ng Manual (Part Three)
Gonpl i ance Proceedi ngs, August 1977, sections 10538- 10544;
ALRB Gase Handl ing Manual , Gonput ati on of Back Pay. There are

nmany variations of these formulas and "each one of these basic
formul as nust usually be adjusted in detail to neet the
requi renents of specific cases. Mre than one formul a may be

applicable to a given case.” N.RB Case Handli ng Manual , Part

Three, supra, section 10536.

The first issue to be resolved is the period w thin which
the discrimnatee suffered economc loss as a result of the
previously determned discrimnation and as to whi ch the
discrimnatee is to be made whol e. Absent sone exceptional
circunstance, the rule normally is that "The period covered is
that fromthe discrimnatory | oss or refusal of enpl oynent to
a bona fide offer of reinstatenent. .." (section 10530.1 (a)
N_RB Case Handl i ng Manual (Part Three) Conpl i ance

Proceedi ngs). Respondent accepts such rule inits brief

saying "Nornal | y under NLRA precedent the cutoff date for a
back pay period is the tine that the discrimnatee is of fered
reinstatenent. However it is clear that rigid application of
NLRA precedent is not required under the ALRA " (Respondent

Brief p. 1). However, instead of citing to precedent,
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respondent seeks a uni que deci sion concl uding that the nature of
the agriculture industry is such that back pay periods shoul d be
determ ned according to the enpl oynent history of the

di scrimnatee and the enpl oynent practices of the respondent.
Such specul ation has been rejected by the NLRB, as affirned by
the federal courts as well as the ALRB, as affirned by the state
courts. Thus in East Texas Seel Castings (o., 116 NLRB 1336,
38 LRRM 1470 (1956), aff'd NLRB v. East Texas Seel Castings
(., 255 F2d 284, the enpl oyer had unl awful | y di schar ged

enpl oyees whose union thereafter struck the enpl oyer. Enpl oynent
was offered the discrimnatees after the strike, but the

enpl oyer argued that the cutoff date for back pay liability
shoul d be the date of the strike since the discrimnatees would
probabl y have struck wth their union. Both the Board and t he
Ffth Arcuit determned that the cutoff date shoul d i nstead be
the date of the offer of enpl oynent since the discrimnation
nade it specul ative to determne what the enpl oyees woul d have
done at the tine of strike. Smlarly in NRBv. Mam Goca
ol a Bottling G., 360 F2d 569 (5th dr. 1966), where the

guesti on was whet her an enpl oyee woul d have been gi ven an annual
$100 safety award whi ch was precl uded to the discrim natee based
upon the unl awful di scharge by the enpl oyer, the court stated,
citing to Merchandi ser Press Inc., 115 NLRB
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1442, that "...when an enpl oyer's unl awf ul discrimnation
nakes it inpossible to determne whet her a di scharged enpl oyee
woul d have earned back pay in the absence of discrimnation,
the uncertai nty shoul d be resol ved agai nst the enpl oyer."

(See also Butte Mew Farns, 4 ALRB 90 (1978), affd Butte View
Farns v. ALRB, 95 CA3d 961). Precisely on point is the
decision of the NLRB in Mdwest Hanger Go. (1975), 221 NLRB
911, 91 LRRM 1218 (cited in General Qounsel's Brief at p. 22

as Mdwest Hiunger (sic) .). In that case the Board rejected

as "sheer conjecture" the argunent that given respondent’s
hi gh turnover rate the di scri mnatees woul d have voluntarily
quit at sone tine during the back pay period, and instead the
Board adopted the normal rule as to determnation of the back
pay period, saying that it was fromtermnation until offer of
rei nst at enent .
Inlight of the foregoing, | determne that the back pay
period herein is fromMrch 5 1979, the date of M.
Gonzal ez's layoff, until January 13, 1981, the date on which
an offer of reinstatenent was conmuni cated to M. Gonzal ez.
The next issue to be resolved is the nethod of conputing
the gross pay to which M. Gnzalez is entitled, As set forth
by the ALRBin its decision in A naudo
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Brothers, supra, there are nany variations of the four basic

formulas for conputation of back pay awards (Arnaudo Brothers,

supra, at p. 3). The four suggested are: 1) use of discrimnates's
average earnings prior to the unfair |abor practice (section 10538,

N_RB Case Handling. Manual, supra); 2) use of discrimnatee's

average hours of work prior to the unfair |abor practice (section
10540, NLRB Case Handl i ng Manual ); 3) use of average earni ngs (or

hours) of a representative enpl oyee (or enpl oyees) who worked in a

job simlar to the discrimnatee ' s before the unfair | abor
practice and during the back pay period (section 10542, NLRB Case

Handl i ng Manual ); and 4) use of earnings (or hours) of repl acenent

enpl oyee (or enpl oyees) who worked in jobs simlar to the
discrimnatee's during the back pay period (section 1054", NLRB Case
Handl i ng Manual ).  As has been said by the Galifornia courts,

"In framng a renedy, the Board has w de
discretion, subject tolimted judicial
scrutiny. Ve can reverse only if we find that
the net hod chosen was so irrational as to
anount to an abuse of discretion,... |IP A back
pay award i s only an approxi nati on,
necessi tated by the enpl oyer's w ongf ul

conduct. In any
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case there nay be several equally valid nethods
of conputation, each yielding a sonewhat

different result.... The fact that the Board
necessarily chose to proceed by one net hod rat her
than anot her hardly nmakes out a case of abuse of
discretion.™

(Bagel Bakers (ouncil of Geater New York v. NLRB
(2nd dr, 1977), 555 F2d 304, 305.

(I'n accord see NNRB v. Carpenters Lhion Local 180
(9th dr. 1970), 433 F2d 934, 935, NLRB Brown &
Root Inc. (8th dr. 1963), 311 F2d 447, 452.} )

Butte View Farns v.

ARB (3rd DOstrict,
1979) , 95 CA3d 961;
157 CR 476

A ven the short period of tine wthin which M. Gnzal ez

had been enpl oyed by respondent, and the increasing earni ngs
for other enpl oyees during the |ong back pay period, the first
and second net hods suggested by the NLRB are i nappropriate
herein. Thus, the NLRB Case Handl i ng Manual i ndicates that

t hese nethods shoul d be used only if discrimnatees have been
wth the conpany for arelatively long period of tine, the

busi ness is not seasonal, and the back pay period is relatively
short, none of which are the case herein (see sections 10538. 2
(a), (c) , (d) ; and section 10540.2 (c), (d) , and (e), N.-RB
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Case Handl i ng Manual . Thus, the use of the repl acenent enpl oyee

and representative enpl oyee nethods are appropriate herein.
Respondent argues that the repl acenent enpl oyee nethod ought not
be used as M. Aguayo was not a repl acenent and that any
determnation by the AOin Hgh and Mghty Farns (6 ALRB No. 34)

to that extent is not res judicata herein. Further respondent
argues that if M. Aguayo was a repl acenent enpl oyee, then M.
Mbreno coul d not be used as a representative enpl oyee during the
four-nont h absence of M. Aguayo and that that four-nonth period

shoul d be subtracted fromthe total aml)unt.8

As to the argunment that res judi cata does not apply herein,
respondent m sunderstands the nature of the proceedi ngs. Thus,
unl i ke the new and separate proceedi ngs nornal |y invol ved when
res judicata and col |l ateral estoppel are applied or rejected

(see, e.g., Anderson v. San Mateo Gommunity (ol lege D strict

(1978) , 87 CA3d 441) , the instant proceeding is a suppl enentary

one (see, e.g., S&F Qowers

8hf or t unat el y respondent’'s brief contains a nunber of errors
which nake it difficult to consider and reflect upon respondent’s
argunents. Thus pages are misnunbered (see page 16, nunbered as
page 15, and vice versa; see footnote 2 on page 12 wherein
respondent | eaves blank the total gross earnings invol ved; and
see page 9 wherein respondent cites to George Arakelian Farns v.
Agricultural Labor Relations Board at 101 CA3d 258 instead of 111
CA3d 258).
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(5 ALRB No. 50), Arnaudo Brothers (7 ALRB No. 25)). Thus the

concept of finality is of even greater inportance. As is stated
inthe Restatenent of Judgnents (Second) at pp. 157-158, "The
appropriate question... is whether the issue was actual |y
recogni zed by the parties as inportant and by the trier as
necessary to the first judgnent. If so, the determnation is
concl usi ve between the parties..."(see al so Ashe v. Saenson
(1970), 397 US 436). Inthe instant matter the facts

ultimately found by the ALOin the WP proceedi ng, that Aguayo
was nzal ez' s repl acenent shovel er, were undoubtedly both
necessary and critical to the very sane parties as are present
herein, particularly when respondent put it in issue by arguing
"“...that it laid off Gonzal ez because the shoveling work was
slow.." (see Decision of ALQ p. 18-19, Hgh and Mghty Farns, 6

ALRB No. 34). A the very least such evidence is sufficient to
find that a prina faci e case has been nade out that M. Aguayo
was M. nzl aez's repl acenent, but respondent offered no

evi dence to controvert such fact.

Respondent argues, inits brief, that if the repl acenent
nethod is used to conpute back pay during the period in question,
the nethod permts only of that tine during which M. Aguayo was
in fact enpl oyed, so that the conputation woul d have to be reduced
by the four-nonths during which M. Aguayo was not avail abl e (see

Respondent' s Brief, p.12,
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footnote 2). Respondent gives no citation for such
determnation, and in fact such argunent appears to be in
direct opposition to the use of the repl acenent enpl oyee
nethod by the NLRB. Thus, in section 10544.1 of the NLRB Case
Handling Manual, it is stated

Appropriate all onance for excessive absence of
repl acenents nust be nade (see 10542.3 (b)). Thus
where the rates of pay, for exanple, of a group of
repl acenent enpl oyees do not nake their average
earnings truly representative of what the
di scri mnatee woul d have earned... then their
average hours per pay period multiplied by the
discrimnatee's rate of pay (adjusted for changes
whi ch woul d have been nade duri ng the back pay
peri od) nay be a reasonabl e neasure of what he woul d
have ear ned.

In the instant matter, given that M. Mreno has
al ready been determned to have worked the nunber of hours
whi ch were representative of the period, inclusive of pay rate
changes whi ch occurred during the period, the nore equitable
conclusion is to substitute, for the approxi nately four-nonth
period in question, the earnings of M. Mreno as

representative enpl oyee, using that nethod for the period.
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The next issue to be determned herein is whether to use a
daily, weekly, nmonthly, quarterly, or annual nethod of
conputation to determne the gross wages due, and fromwhich to
conpute net back pay due. The NLR3, as determned in F. W
Vol worth Go. (1950), 90 NLRB 289, 26 LRRM 1185, deci ded that

conput ati ons i n proceedi ngs such as these woul d be made on a
guarterly rather than yearly basis for reasons stated therein.
Thereafter the Lhited SSates Suprene Gourt, in NLRB v. Seven W
Bottling Gonpany (1953), 344 U S 344, approved the nethod by

stating that it would "...avoid entering into the fog of

| ogomachy, as we are invited to, by debate about what is
‘renedial' and what is "punitive'." (344 US at 348). As
stated above, the ALRB has determned that either daily (see
Sunnysi de Nurseries Inc. (1977), 3 ALRB No. 42) or weekly (see
Butte Miew Farns (1978), 4 ALRB No. 90) nethods of conputation

are acceptable as long as the nethod is equitable and in
accordance with the Act's intent to restore discrimnatees to
the position they woul d have enjoyed had there been no
discrimnation. (See S & F Gowers (1979), 5 ARB No. 50.) In

the instant natter, where, as has been seen by examnation of
gross wages and interimearnings during the period in question,
daily records were avail abl e concerni ng the wages pai d by

respondent, whereas daily
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records were irregularly avail able as to sone of the enpl oyers
for whomthe discrimnates, M. Gonzal ez, worked during the
period in question. In keeping wth the decision of the Board in

S&F Qowers, supra, ny responsibility is to determne whet her

the daily, weekly, or nonthly nethod shoul d be used, or a
conbi nation of all three in order to nake the discrimnatee whol e
for the discrimnation caused by the respondent. An exanpl e of
the distinction between using daily versus nonthly nethods of
conputation is found by examning the figures presented for the
nonth of April, 1979 wherein both parties agree that the gross
loss total led $754 and that the earnings if totalled for the
nonth woul d be $441.18. Thus, if matching nonth to nonth, the
net 1oss would total $312.82. However if the nonthly mitigating
earnings are broken into daily figures for the period of tine
during that nonth in which the discrimnatee worked, then, since
t here woul d have been no gross | oss on which to of fset any
mtigating earnings on April 21, 1979, the discrimnatee woul d
benefit fromthe fact that his earnings on that day coul d not be
offset, resulting in atotal net |oss of $337.33 for that nonth
conputed on a daily basis.

Respondent argues in its brief that since the only figures
given are on a nonthly basis, the nonthly basis is the only nethod

of conputation which can be used. In doing so
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respondent cites to Butte iew Farns, supra, wherein the Board

permtted cal culations on a weekly basis warranted by the limted
infornmation contained in the record of that case. In the instant
matter, the conflict between the limted i nformati on and t he need
to nake the discri mnates whol e nust be resolved in favor of the
discrimnates. Wile it is true that daily information i n sone
instances is unavailable, it is equally true that earnings
averaging is often used by the NLRB in cal culating the anounts due
(see, e.g., section 10542.4, N.RB Case Handling Manual ). This

conclusion is in keeping wth the goals of the Act, as interpreted

by the courts (see, e.g., Butte MiewFarns v. Agricultural Labor

Rel ations Board, supra). | therefore conclude, that to insure

that M. Gonzal ez is adequatel y nade whol e, the daily nethod of .
conputation w il be used throughout.

Respondent argued at the hearing, although not inits brief,
that M. Gonzal ez had nade i nadequate efforts to find work. The
facts are otherw se. As has been stated by the Board, "The
di scharged enpl oyee is required only to nake reasonabl e efforts to
obtain substantially equi val ent enpl oynent." Mstro H astics
Gorp., 136 NLRB 1342, 50 LRRM 1006 (1962). (See S & F G owers,

supra, at p. 2.) There is no question in ny mnd that M. (onzal ez

nade nore than reasonabl e efforts to secure enpl oynent and, as
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his interi mearni ngs show obtained such enpl oynent wherever
possible. Further, his efforts were quantitatively sufficient
(see NLRB v. Mercy Peninsul a Anbul ance Service Inc., 589 F2d
1014 (9th Ar. 1979)).

In regard to expenses, discrimnatees as has been
determned by the N.RB, are entitled to have their expenses in
seeki ng work or working el sewhere than at the discrimnator,
deducted frominteri mearni ngs (see section 10610, NLRB Case

Handl i ng Manual ). Respondent argues, w thout citation, that

"General counsel has the burden in a conpliance hearing of
provi ng expenses." (Respondent's Brief at p. 18). | have
determned that general counsel is under no such burden,
particul arly since expenses are to be deducted frominterim
earnings and are therefore inappropriate to be presented during
general counsel's case, but only appropriate after there has
been sone indication of interi mearnings, or sone question
presented as to whether the discrimnatee has nade adequate
efforts to seek work. Thus, general counsel's sole burden is to
establish the gross back pay due a discrimnatee, as set forth
in NNR3 v. Brown & Root, Inc. (8th dr. 1963), 311 F2d 447.

General counsel has satisfied this burden. Neverthel ess, once
the discrimnatee seeks to mtigate interimearnings by show ng
expenses, there nust be a show ng that the expenses are

reasonabl e and rel at ed
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either to the newjob or to seeking work (see Mam Goca ol a
Bottling Go., 51 NLRB 1701). Thus, | conclude herein, that there

is insufficient proof of the reasonabl eness of the expenses
incurred in driving 170 mles per day for ten days during the
nonth of January 1981 in order to work for the J.R Norton
Gonpany.

Respondent al so argues that the unenpl oynent insurance pai d
to M. nzal ez shoul d be considered in arriving at a net figure
herein. Both the N.RB and the courts have hel d that unenpl oynent
i nsurance benefits are not to be cal cul ated as a deduction from
the back pay award (see NRBv. Qillette Gn . (1951), 340 US

361). Neverthel ess respondent argues that such decisions shoul d
not be determnative herein since the processes of paynent of

unenpl oynent conpensation in California are different fromthose
before the court inthe Qillette case, supra. In fact, however,

the Board has rejected any such argunent in Arnaudo Brothers,

supra, wherein the Board stated "...it is well settled under NLRB
precedent that unenpl oyment insurance conpensation benefits are
not interimearnings and are not deductible fromback pay

awards...", citing to the Qillette case, supra, as well as to

Marshall Feld & Go. v. NLRB (1943), 318 US 253.

It remains then to conpute specific amounts in order to

conclude, as a natter of lawthe actual amounts, if any,
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due the discrimnatee in order to nake hi mwhole. To begin wth,
insofar as the gross loss is concerned, it stemmng from March 6,
1979 through January 13, 1981, it is to be noted that, with the
exceptions set forth wthin the Satenent of Facts herein, there
is no essential dispute between the parties. Thus the dispute
centered around the period of conputation, as well as questions
of whether M. Aguayo and M. Mreno were to be used. These
guesti ons havi ng been determned, | conclude that, when
calculated on a daily basis, the gross loss to M. Gnzal ez

was $14, 757. 30, less $363.75 for a period of unavailability
during the Churistnas seasons of 1979 and 1980. o Thus, the

total gross loss for the period in question is $14, 393. 85,
conputed on a daily basis but shown in Appendix A hereto on a
nont hly basi s.

Interimearnings, previously stipulated to by the parties as
to amounts, are shown in Appendi x A hereto on a nonthly basis for

purpose of brevity. However, in conputing

9M. Gonzal ez testified (see transcript, p. 100-101) that he
nornal |y took vacations during the period from approxi natel y
Decenber 23rd until January 2nd. for a period of several years.
Wiile he stated that if ?. good job were avail abl e he woul d have
taken it, there is no question that he was not |ooking for work
during that period and preferred instead to vacation. |
therefore find that during those periods M. Gnzal ez was not
available for work. (See section 10612, NLRB Case Handl i ng
Manual ; see al so Brotherhood of Painters, Local No. 419 (Spoon
Tile G.), 117 NLRB 1596.

34



the net 1oss to the discrimnatee, the figures for gross |oss
and mtigating earnings were conputed on a daily basis.

As to expenses, these are set forth in Appendi x B attached
hereto. In a nunber of instances there was either no evidence or
i nsufficient evidence wth which to reach a concl usion resulting
inafinding that there were expenses. Further, in one instance
the evidence proferred was rejected for reasons stated earlier
herein. Thereafter, as determned by section 10610 of the N.RB

Case Handl i ng Manual , the expenses were deducted frominterim

earnings and not added to gross back pay.
THE REMEDY

For the reasons described above, and the concl usi ons st ated
therein, | find that respondent's obligations to the
discrimnatee wll be discharged by the paynent to M. (onzal ez
of 5 8,094.11, the sumset forth in Appendix A herein as his net
| oss, and that such anount shal|l be payable plus interest at the
rate of 7% per annumcal cul ated to the date of paynent.

Accordingly, | hereby issue the foll ow ng recommended:

RER

Respondent H gh and Mghty Farns shall pay to Sanuel

Gonzal ez, the discrimnatee herein, $ 8,094. 11 toget her
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wth interest at the rate of 7%per annumcal cul ated to the

date of such paynent.

I:.‘-
"

-

Dated: March, 1982 '

N T

NORTON P. GOHEN
Admnistrati ve Law Gficer
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Aopendi x A

Dat e Goss Interim Net Loss
— Loss Ear ni ngs Expenses

March 1979 644. 75 - 10. 00 644. 75
April 1979 754.00 441.18 10. 00 350. 58
May 1979 723. 06 - 10. 00 723. 06
June 1979 612.53  884.00 20. 00 164. 96
July 1979 640.25 484.00 - 349. 50
August 1979 547.64 519.75 8.00 180. 25
Sept enber 1979 575.25 462.00 - 230. 25
Qct ober 1979 728.75 1042.53 20. 00 156. 00
Novenber 1979 735.00 298.01 - 570. 22
Decenber 1979 495. 00*  665. 42 - 64. 95
January 1980 656. 25*  166. 25 - 520. 00
February 1980 453. 75 - - 453. 75
March 1980 727.50 505. 80 - 285. 98
April 1980 665. 62 - - 665. 62
May 1980 716.92 280. 00 - 477.72
June 1980 684.37 486. 00 40. 00 480. 62
Jul'y 1980 675.00 549. 01 - 460. 00
August 1980 641.25 25. 00 - 616. 25
Sept enber 1980 914.37 229. 25 - 467. 32
Cct ober 1980 703.12 1248. 21 108. 00 -

Novenber 1980 645.00 724. 86 - 221. 25
Decenber 1980 416. 25* 621. 03 - 11. 08
January 1981 202. 50 279. 96 - -

Tot al S04 11—

* As set forth in the instant decision, these gross figures were
adj ust ed downward for periods of unavailability during Decenber 23-
January 2 of each year.



Appendi x B
Schedul e of Expenses

Mont h Expense

March 1979 2 rides @$5.00 = $10.00

April 1979 2 rides @$%$5.00 = $10.00

May 1979 2 rides @%5.00 = $10. 00

June 1979 10 rides @%$2.00 = $20. 00

July 1979 i nsuf ficient evidence

August 1979 2trips of 20 mles @20* per mle = SS AQ

Sept enbber 1979 no evi dence

Qct ober 1979 1tripof 100 mles @20* per mle = 2C QD

Novenber 1979 i nsuf ficient evidence

Decenber 1979 no evi dence

January 1980 i nsuf ficient evidence

February 1980 i nsuf fi cient evidence

March 1980 i nsuf ficient evidence

April 1980 i nsufficient evidence

May 1980 i nsufficient evidence

June 1980 10 round trios of 20 mles @20¢ per mle =
$40. 00

Jul'y 1980 conflicting evi dence

August 1980 i nsufficient evidence

Sept enber 1980 i nsufficient evidence

et ober 1980 27 round trips of 20 mles 5 20¢C per mle =
$108. 00

Novenber 1980 no evidence no

Decenber 1980 evi dence

January 1981 evi dence rej ected
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