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DEQ S ON AND CREER
n August 18, 1980, Administrative Law Gficer (ALQ WIliamA

Resneck issued the attached Decision in this proceeding. Thereafter, the
General ounsel tinely filed exceptions and a supporting brief.

The Board has considered the record and the ALOs Decision in |ight
of the exceptions and brief and has decided to affirmthe rulings, findings,
and conclusions of the ALOonly to the extent consistent herewth and to adopt
hi s recommended or der.

It is undisputed that Respondent had posted "No Trespassi ng" signs
on a strip of land, between its cultivated fiel ds and an adj acent county
roadway, where the Lhited FarmVrkers of Arerica (AFL-A O was actively
engaged i n pi cketi ng.

General Gounsel contended that the posted area was publicly owned or
used and thus Respondent wongfully denied pickets the use of such public

property. The ALO concl uded t hat



since General QGounsel had failed to establish the allegedy public nature of
the disputed property, Respondent could not be held to have violated the Act.

V¢ find it unnecessary to determne whether the property so posted
was private or public, as in neither event did General Counsel establish that
the posted signs constituted interference wth, restraint, or coercion of
enpl oyees in the exercise of their rights under section 1152 of the Act,
including the right to picket.

RER

Pursuant to Labor (ode section 1160.3, the Agricul tural Labor
Rel ations Board hereby orders that the conplaint inthis matter be, and it
hereby is, dismssed inits entirety.

Dated: March 31, 1981

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber

7 ALRB No. 6



CASE SUMVARY

Vessey and Gonpany, Inc. (URWY 7 AARB NQ 6
Case No. 79-CE99-EC

ALO DO 3 ON

The ALO concl uded that General (ounsel had failed to establish that
Respondent had posted "No Trespassi ng" signs on a public easement between its
cultivated fields and an adj acent county roadway, thereby depriving UFWpi ckets
of the use of such property in violation of enpl oyees' section 1152 rights. The
ALO recommended that the conplaint be dismssed inits entirety.

BOARD DEQ S ON

The Board affirned the ALOs dismssal of the conplaint but for
somewhat different reasons than those put forth by either the ALOor the
General ounsel . The Board found that whil e Respondent had in fact posted "No
Trespassi ng" signs during a period in which the UPWwas actively engaged in
picketing at its premses, the status of the property so posted (i.e., whether
private or public) was irrelevant. In the Board s view General (ounsel sinply
had failed to show that such signs, irrespective of where posted, constituted
an interference wth enpl oyees' section 1152 rights.

* % *

This Case Sutmary is furnished for information only and is not an official
statenent of the case, or of the Agricultural Labor Relations Board.

* % *



AL

STATE G CALI FCRN A
BEFCRE THE
AR QLTURAL LABCR RELATI ONS BOARD

ﬂ', i

In the Matter of
CASE NO 79-CE99-EC

VESSEY & O, INC,
Respondent ,

and

WN TED FARM WIRKERS G- AMER CA,
AH-AQ

N N N N N N N N N N N N

Charging Party.

VWrren L. Bachtel, Esq.
1629 Vst Miin Sreet

B Centro, CGalifornia 92243
General ounsel

Gay, Gry, Aws & Frye

By: Daniel R Garl, Esgq. and
James K Smth, Esq.

2110 Unhion Bank Buil ding San

D ego, Galifornia 92101

Attorneys for Respondent

S ephen Matchett, Paral egal
P.Q Box 1940
CGal exi co, Galifornia 92231
Charging Party
DEQ S ON
STATEMENT (F THE CASE

WLLIAMA RESNECK, Admnistrative Law (Oficer: This case was heard before

nein B Centro, Galifornia, on April 2 and 3, 1980. This case arises out
of unfair labor practice charges filed on Gctober 30, 1979 wth the

Agricul tural Labor



Rel ations Board by the hited FarmVWrkers of Awverica, AFL-AQ (hereinafter
referred to as "UFW or "the Uhion")' agai nst Vessey & (., Inc. (hereinafter

referred to as "the Respondent," "the Conpany” or "the Enpl oyer"). The charge
all eges that the Enpl oyer through its agents positioned or re-positioned "no
trespassi ng" signs to di scourage picketing activity, including placing themon
| and as public property or public right of way.

A conpl ai nt was issued on January 11, 1980 alleging that in m d-Qctober
1979 Respondent pl aced "no trespassi ng" signs on public property whi ch caused
UFWpi ckets to have to remain across the street fromthe field | ocated near
Keef er Road and Heber Road.® The conplaint alleged violations of rights
guar ant eed by Labor Code 81152, and an unfair |abor practice affecting
agriculture within the neaning of Labor Code §1153(a).

Respondent in its answer on January 17, 1980, admtted services
of the charge; admtted that it was an agricultural enployer wthin the
neaning of Labor Code 81140.4(c); and admtted that the WW was a |abor
organi zation w thin the neaning of Labor Gode 81140.4(f). However, it denied
conmtting any unfair |abor practices.

During the course of the hearing, the parties stipulated that a strike
did conmence in January 1979 and that UFWpi ckets have been present at

Respondent's work site off and on since then (1:4).2

Al parties were given a full opportunity to participate in the

"The conplaint originally referred to a field | ocated at the intersection of
Keefer and Holtville Roads but was anended orally at the hearing to designate
the intersection at Keefer and Heber Roads.

“Reference to the Reporter's Transcript will contain a ronman nuneral
either 1 or Il, indicating the transcript volune, followed by the page
nunber of that vol une.



hearing, and the General (ounsel, the UFWand the Enpl oyer were all
represented at the hearing. After the close of the hearing, General Counsel
and the Enpl oyer filed briefs.

Uoon the entire record, including ny observation of the deneanor of the
w tnesses, and after full consideration of the briefs filed by the parti es,
| nake the foll ow ng:

F ND NG G- FACT

. JIRSDCITN

Enpl oyer has stipulated that it is an agricultural enployer wthin the
neani ng of 81140.4(c) of the Agricultural Labor Relations Act (hereinafter
referred to as "the Act") and that the UFWis a | abor organization wthin
the neani ng of 8§1140.4(f), and | so find.

1. THE ALLEGED UNFAI R LABCR PRACTI CE

The facts of this case are largely undi sputed. They basically invol ve
the posting of "no trespass" signs by the Enpl oyer al ong a public road known
as Heber Road in Inperial Gounty. Heber Road borders the field known as
" @ aham Ranch" on the south, which is |ocated near the intersection of
Keef er Road and Heber Road. In Qctober 1979 during pre-harvest activities
at the G ahamRanch, Respondent placed "no trespassing" signs paralleling
the north side of Heber Road. General (ounsel contends that the signs al ong
Heber Road were placed on public property and illegal, and that the signs
were placed in such a position as to cause the picketers to be placed in
dangerous proximty to Heber Road. Respondent denies that the signs placed
parall el to Heber Road were on public property or that they interfered wth

the UFWs picketing activity.



1. SUMARY CF TESTI MONY

The testinony at the hearing centered around the placenent of the "no
trespassing" signs and the effect they had on the UFWs picketing activity.
BHght wtnesses testified at the hearing, including strikers, enpl oyees of
the Conpany, and an Inperial Gounty right of way agent. The testinony of
these individual s may be summari zed as fol | ows:

Rchard King: M. King is a striker and has been director of the UFW

Cal exico field office since June of 1979 (1:12). He took pictures of the "no
trespassi ng" signs al ong Heber Road in Gctober of 1979, and the pictures were
i ntroduced into evidence as General Qounsel's Exhibits 2, 3, and 4.

M. King testified that one of the purposes of picketing is talk to
workers to informthemthat a strike is in progress (1:13). Gher nethods of
comuni cation are visiting peopl e where they live, but this was not practical
since no one furnishes their address (1:14). Panphlets and | eafl ets were
| i kew se ineffective since they only reach a percentage of peopl e comng over
the border and do not reach the people who live on this side (1:14).

Antonio Gsuna: M. Gsuna was strike coordinator for picketing at

Vessey (1:20-21). nthe first day of the strike there were 40-50 pickets
| ocated between the field and Heber Road. The strikers were able to
communi cate wth the workers (1:22-23).

Curing the second day there were "no trespassing" signs pl aced
very close to the edge of the road, and the sheriff told themthey coul d

not cross the line of the signs (1:24). Thus, the area used



the day before was now precluded by the signs in the field, and they had to
pi cket on the other side of the road (11:25-28). There was no room bet ween
the signs and the edge of the roads for the pickets to wal k (1:28-29).
Further, they were too far away to conmmuni cate with the workers (1:29-30).
Mke Garciaz M. Garciais ranch forenan for Vessey (1:43). G aham

Ranch is bordered by Heber Road on the south, Keefer Road on the east, K ng

Road on the north, and no public road on the west side (1:44). There are
three bl ocks or subdivisions of G aham Ranch, each 800 feet in |ength, running
north to south (1:44). The bl ocks going north to south are 40, 41, and 42,

W th Heber Road bordered by B ock 42 (1:44-45).

The pickets would congregate on the south side of Heber Road and
woul d only cross Heber Road when the workers were close to the south end
of the field (1:48-49).

M. Garcia instructed Anador, Vessey's night watchnman, to place the
signs 20 feet fromthe mddle of the road (1:50-51). He was told to estimate
the distance (1:51). He used 20 feet as the guide since at a district board
neeting he heard that the right of way for the canal was 20 feet fromthe
mddl e of the canal to the side (1:52). The "no trespassing" signs were
pl aced there because the picketers had trespassed on the field and scattered
sprinkler pipes (1:53-54).

Arvador Carvajal: M. Carvajal worked as night watchman for \Vessey in

Qctober 1979 (1:57-58). He posted the "no trespassing” signs on the ranch and
put the signs 12-15 feet fromthe road (1:59).



He deni ed placing themas close as five feet fromthe road as depicted in
General Gounsel ''s Exhibit 3 (1:59-60).

He al so saw pickets on both sides of the roads after the signs had been
in place (1:61). He understood that the conpany's property |ine was about
hal f way between the field and the road (1:62). The signs woul d be knocked
down and sonetines not replaced in the original spot (1:64).

Francisco Mllegas: M. Mllegas is irrigator foreman for \essey

(1:67). He never saw a "no trespassi ng" sign as close to Heber Road as
depicted in General Gounsel's Exhibit 3 (1:68). Instead, he saw t hem about
eight to 12 feet fromthe road (1:71).

Judy Triber : M. Triber is aright of way agent for Inperial

Gounty' s Departnent of Public Wirks (11:6). The county has a 25

foot right of way down Heber Road, but she was unable to state

whether it ran north or south of Heber (11:9). The county has a
prescriptive easenent covering the roadway and shoul ders in order to

nai ntai n Heber Road (11:13-14). The 25 foot right of way could either be

included in the prescriptive easenent or in addition toit;

She could not tell fromGneral CGounsel's Exhibit 3 whet her the

"no trespassi ng" sign was on public or private property (11:15).

It woul d take a surveyor wth benchnarks to tell where the 25 feet
actual ly started, and thus det ermne whether the signs were on

public or provate property (11:12).

Gerardo Gonez : M. Gonez was sprinkler man for \Vessey in

Qctober 1979 (11:17). During M. Gonez' testinony it was stipul ated



that the only issue was whether the signs were placed on public property or
on the Enployer's private property. It was agreed that there was no
contention that the Ewpl oyer acted inproperly in posting the signs per se
(11: 19-21).

Felinon Canpos: M. Canpos is a striker for Vessey and has worked as a

hay bal er, alfafa baler and tractor driver (11:24). H sawthe "no
trespassing” signs and felt that they were even closer than three feet
(11:26). He al so believed the signs were placed in hard ground (11:26).
Wien signs were present, they were unable to picket on that side of
the road (11:27).
ANALYS S CF THE | SSLES AND GONCLUSI ONS

The only issue to be decided in this hearing is whether the Enpl oyer
posted the "no trespassi ng" signs al ong Heber Road on public property. There
is no dispute that Enpl oyer had the authority to post "no trespassing" signs.
Instead, the contention is that "no trespassing" signs were posted on public
property.

| conclude that General Gounsel has failed to establish that the "no
trespassi ng" signs were placed on public property and accordingly wl|
recommend that the conpl ai nt be di sm ssed.

. APPLI CABLE GOVERN NG LAW

Section 1160.3 of the Act requires that the "preponderance of the
testinony” nust establish that an unfair |abor practice has been coomtted.
In effect, then, General (ounsel nust establish in this case by a
preponder ance of the evidence that Respondent placed "no trespassing" signs

on public property. Based on the evidence at



the hearing, | find that General (ounsel failed to sustain its burden.

Prelimnarily, it should be noted that the testinony at the hearing
concerni ng the placenent of the signs varied wdely. Thus, M. Canpos felt
that the signs at sone point were even as close as three feet from Heber
Road, while M. Carvajal testified that he put the signs 12-15 feet from
the road. Further, M. Mllegas testified that he never saw a "no
trespassing" sign as close as three feet fromthe road, but instead saw
themabout 8-12 feet fromthe road.

However, no witness testified that no natter how close or far the
signs were fromHeber Road that they were actual |y placed on public
property. This is because no wtness testified as to howthe public
property line extended north of Heber Road where the signs were pl aced.

The only witness that testified as to the denarcation between the
publ ic and private property al ong Heber Road was Judy Triber, the right of
way agent for the Inperial Gounty Departnent of Public Wrrks. General
Gounsel contends, based on her testinony, that the county laid claimto the
25 feet of the north side of Heber Road, and, therefore, the signs were
pl aced on public property (General Counsel's brief, page 7).

However, the testinony of Ms. Triber was exactly the opposite. She
stated that she specifically could not say whet her the 25 feet which
bel onged to the Gounty was on the north or south side of Heber Road (11:9).

In fact, she stated that in order to tell where



publ i c property ended and private property began al ong Heber Road, it woul d
be necessary to have a surveyor to take benchnarks (11:12) Thus, her
testinony did not establish that the Enpl oyer placed the signs on public
property.

Further, no other wtness was abl e to state where public property ended
and private property began along the north side of Heber Road. Thus, there
was no testinony to establish that the Enpl oyer placed his "no trespassing"
signs on public property.

1. QGONCLUSI ONS GF LAW

Based upon the foregoing, | nake the fol |l ow ng concl usi ons of
| aw
1. \Vessey & Gonpany, Inc., is a Galifornia corporation engaged
inagriculture and is an agricultural enpl oyer wthin the neani ng of
§1140.4(c) of the Act.
2. Wited FarmVWrkers of Arerica, AFL-AQ is a | abor
organi zation w thin the neani ng of 81140.4(f) of the Act.
3. The Bl oyer has not engaged in any unfair | abor
practices wthin the neaning of 881152 and 1153(a) of the Act.
Accordingly, upon the basis of the entire record and the findi ngs of
fact and conclusions of |law and pursuant to 81160.3 of the Act, | hereby
i ssue the foll ow ng reconmended:
R
The conpl ai nt issued herein shall be di smssed.
Dated: August 13, 1980.
ACR OLTURAL LABCR RELATI ONS BOARD

By
WIIliamA Resneck
Admnistrati ve Law G fi cer

-0



B. Make whol e Gerardo Hernandez for any | oss of pay or
econom c | osses suffered by reason of his discharge, plus interest
t her eon.

C Preserve and nake available to the Board or its agents,
upon request, for examnation and copying, all payroll records, social
security paynent records, tine cards, personnel records and reports,
and ot her records necessary to anal yse the back pay and rei nst at enent

rights due under the terns of this order.

D Notify the Regional Drector wthin 30 days after the
I ssuance of this Qder of the steps it has taken to conply herewth,
and continue to report periodically thereafter, at the Regional
Drector's request, until full conpliance is achieved.

DATED (Jefatte. ¥ _/5FD

__..-"'T Fa ;}

f | - T
| Al i il gmeton,

TP T

ALEX RElI SMAN
Adm ni strative Law officer

-19-
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