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DEQ S ON AND GRDER
Qn Decenber 29, 1980, Admnistrative Law Gficer (ALO A ex

Rei sman i ssued the attached Decision in this proceedi ng. Thereafter,
Respondent tinely filed exceptions and a supporting brief. The General
Qounsel filed a brief inreply to Respondent's exceptions. O July 20,
1981, Respondent submtted Suppl enental Points and Authorities. The
General (ounsel submtted an answer to Respondent's Suppl enental Points
and Authorities on August 6, 1981.

Pursuant to the provisions of section 1146 of the Labor Code,
the Agricultural Labor Relations Board has del egated its authority in
this proceeding to a three-nenber panel.

The Board has consi dered the record and the attached Deci sion
inlight of the exceptions and supporting briefs and has decided to
affirmthe ALOs rulings, findings, conclusions and recomnmendations as
nodi fi ed herein.

Respondent excepted to the ALOs Decision on the basis of

i nsufficiency of the evidence, no evidence of repeated past



violations of the ALRAto justify affirnati ve renedi es ordered,

unti neliness of the filing of the ALOdecision and invalidity of the
conpl aint. These exceptions are without nerit. Furthernore,

Respondent' s exceptions are defective for failure to identify by page
nunbers the parts of the ALOs deci sion to which exception is taken and
tocite to those portions of the record which support its exceptions. 8
Cal. Admn. Code section 20282. However, since the dissent provides
Respondent with a legal argunent it failed to present in its exceptions,
we are conpel led to discuss the ALOs findings of fact and concl usi ons of
law w th respect to the constructive di scharges. Respondent al so
excepted to the renedy of reinstatement ordered in this case on the basis
that the ALRBis wthout jurisdiction to conpel Respondent to hire or
reinstate any Mexi can national who has no passport or visa, because
federal law has preenpted this area of law? This Board has ordered

rei nstatenent of undocunented workers in past decisions but we have not
yet fully addressed our policy and authority to do so.? V& will address
this issue here.

Background Facts

Mni Ranch Farns is a farmng operation owed and operated by

Roger Chaney, located on a 60-acre piece of land in Pixley,

¥ It is undisputed that all the discrimnatees in the instant case are
undocunent ed wor ker s.

2I'n Associated Produce Dstributors (Cct. 2, 1980) 6 ALRB
No. 54, the Board affirmed the ALO s deci sion orderi nP rei nst at enent of
undocunent ed workers. The ALOrelied on NNRBv. Apollo_ Tire Go., Inc.
(9th dr. 1979) 604 F.2d 1180 [102 LRRV 2043] and Aray's Bakery & Noodl e
., Inc. (1976) 227 NLRB No. 38 [43 LRRM 1165]. See al so N shi
G eenhouse (Aug. 5, 1981) 7 ALRB No. 18 where reinstat enent of
undocunent ed wor kers was or der ed.
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Galifornia. Chaney lives on this land and grows various fruits and
veget abl es, including | ettuce, tomatoes, strawberries and squash. It is
uncontradi cted that prior to February 9, 1980, Chaney hired farnworkers
to plant, tend and harvest his crops, acting as sol e supervisor of these
enpl oyees. Chaney had al ways pai d t hese enpl oyees on a weekl y basi s.
O February 4, 1980, after all the crops were planted, Chaney was deni ed
a Farner's Hone Administration Loan, and stopped payi ng regul ar wages to
the agricultural enpl oyees who were working at Mni Ranch as of that
date, and did not resune regul ar paynent of wages to anyone working at
Mni Ranch until July 1980.

The events that occurred between February 4, 1980, and July 28,
1980, were disputed at the hearing. Roger Chaney's testinony
significantly conflicted wth the testinony of those who worked at Mn
Ranch during that period. The ALOcredited the testinmony of the
enpl oyees over that of Chaney due to the internal contradictions and
i nherent|ly unbel i evabl e assertations in Chaney's testinony and al so
because of apparent falsifications of evidence presented at the heari ng.

V¢ have reviewed the record and find the ALOs credibility
resol uti ons to be supported by the record as a whol e.

The di scri mnatees began work at M ni Ranch between February
27, 1980, and March 16, 1980. UWon their arrival at Mni Ranch, these
enpl oyees were inforned that Chaney woul d not pay themany wages unti |
April 4, 1980, when his $80,000 check was due to arrive. The evidence
shows that during the relevant tine period Chaney provi ded the enpl oyees

food and | odgi ng.
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The enpl oyees all testified that during the rel evant tine
period, they worked seven days per week, eight to ten hours per day. n
April 4, 1980, Chaney told the enpl oyees that he was still expecting his
check fromLos Angel es for $80,000. As of that date, the enpl oyees had
recei ved no noney for work performed fromRoger Chaney. Between April 4,
1980, and May 9, 1980, Chaney nade four paynents to the enpl oyees: $2400
on April 7, 1980, $2000 on May 1, 1980, $252 on May 7, 1980, and $240 on
May 9, 1980. This noney was divided anmong the 25 enpl oyees. Chaney al so
provi ded the enpl oyees with food, but the noney for food was deduct ed
fromtheir pay.

It was not until My 1980 that Mni Ranch enpl oyees
began protesting to Chaney about the |ack of pay for the nany hours of
work they had perforned. Mni Ranch enpl oyees staged two work stoppages
in May 1980, and confronted Chaney directly, to protest these working
conditions. At the end of My 1980, approxinately 13 Mni Ranch
enpl oyees filed wage clains wth the DOvision of Labor S andards
Enforcenent. Ten of these thirteen were Aradeo Gnez Hernandez, Teodor o
Quz Hernandez, Jai ne Hernandez Qruz, Jesus Quz Lopez, Adol fo Ji nenez
Quz, Alberto Quz Qznan, Aradeo Gonzal es Qivera, Adol fo GQuznan Ranos,
H eazar (onzal ez Vasquez, and E rain Gonzal ez Vasquez.

O June 5, 1980, at approxinately 3:30 p.m, the enpl oyees
tal ked anong t hensel ves and decided to stop work at 4:00 p.m even t hough
Chaney wanted themto work nore hours. At 4:00 p.m the enpl oyees had
al ready worked nine hours and were unhappy with the fact that they were

not bei ng pai d.
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D scrimnatees Erain Gnzal ez Vasquez, Jai ne Hernandez Q uz,
Alberto Guz Quznan, Caetano Vel asco, Aradeo onzal ez Qi vera,
Eemnio Qtiz Carbajal, Leocadio Qtiz Carbajal, and Cel erino
Hernandez Quz left the field and went back to the house. The others
renained in the strawberry field and resunmed work when Chaney
arrived.

The norning of June 6, 1980, the enpl oyees reported to the
packi ng shed as usual and awaited Chaney's orders. They testified that
(haney seened nervous and that he was pacing up and down. Chaney t ook
out a list of the nanes of Mni Ranch enpl oyees (Respondent's Exhibit O
that discrimnatee Feliciano Qruz had previously prepared for Chaney so
that Chaney woul d know t he nanes of those who were working. Nbotations
in black ink of "no good" and "ok" appear on that |ist next to sone of
the nanes. Feliciano Quz testified that he did not nake those
not at i ons.

Although it is not clear whether Chaney or discrimnatee
Marcolino Gonez read the list, the enpl oyees all testified that 19 nanes
were read fromthe list and Chaney instructed those 19 to get in his
pi ckup truck. The 11 whose nanes were not read were: Erain Gnzal ez
Vasquez, dlberto Quz Quznan, Anadeo Gonzal ez Qivera, Rodol fo Quz
Mranda, Celerino Hernandez Qruz, Leocadio Qtiz Carbajal, Jaine
Hernandez Quz, Adolfo Jinenez Quz, Eiberto Quz Mranda, BEEmnio Qtiz
Carbajal, and Caetano Vel asco, whi ch included the ei ght enpl oyees who
left the field in a concerted protest over nonpaynent of wages the day
before. These 11 were the sane enpl oyees who had notations of "no good"
appearing next to their nane on the list. Chaney told these 11 enpl oyees

towait for
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himfor a hal f-hour, and took the 19 nen in the pickup truck to a | unber
lot and told themto hide because 'police were in the area.

Wien Chaney returned, he told the 11 enpl oyees to wait a little
| onger. Chaney then went to the house where the enpl oyees |ived and t ook
six men who had just arrived fromMexico in his pickup truck and
transported themoff his property. Won his return to the ranch, Chaney
had a visible weapon in his truck and ordered the 11 enpl oyees to pack
their bel ongings stating that he was going to take themto the bus in
Del ano because there were too nany police in the area.

The 11 enpl oyees got their clothes and then told Chaney t hat
they had no noney to go anywhere and asked Chaney to give themthe noney
he owed them Chaney answered that when he got a check he woul d give
noney to Feliciano Qruz to send to themin Mexico. The 11 enpl oyees
responded that they had no noney, even for the bus.

Chaney then told the nen to get in his truck and drove to his
house. He went into his house and cane out with $110 whi ch he gave to
Caetano Vel asco to divide anong the 11 for bus tickets. The 11 enpl oyees
asked Chaney to let themwal k because they had no noney to go to Mexi co,
but Chaney said no, that there were too nmany police in the area.

Chaney drove the 11 to an al nond grove near MFarland, told
themto get off the truck, and drove away. These enpl oyees hid and noved
through the fields. Approxinmately 20 mnutes |ater, when they reached a
nearby road, they saw Chaney drive by in his pickup truck, followed by two
police cars. Feliciano Quz testified that after an hour Chaney picked up
the 19 men whomhe had hid at
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the lunber | ot and drove themback to Mni Ranch.

A few days later, discrimnatees Jesus QQuz Lopez and Anadeo
Gonez Hernandez went to the packi ng shed to ask Chaney for the noney he
owed them Jesus Qruz Lopez testified that Chaney told themnot to
bother himand that he woul d pay themin Decenber. O June 10, 1980,
discrimnatee Jesus Quz Lopez left Mni Ranch wth discrinmnatees Aradeo
Gonez Hernandez, Teodoro ruz Hernandez, H eazar (onzal ez Vasquez, and
Adol fo Quzman Ranos. Jesus Qruz Lopez testified that he left Mni Ranch
because he was afraid that if he stayed Chaney woul d do the sane thing to
himthat he did to the 11 enpl oyees who di sappeared on June 6, 1980.

About June 20, 1980, the enployees again protested to
Chaney about their unpai d wages. D scrimnatee Pascual Vasquez spoke
on behal f of the enpl oyees and testified that Chaney told them that
he woul d not gi ve thema check, just food.

O scrimnatee Marcolino Gonmez testified that he di scussed the
unpai d wages with Chaney at the end of June 1980. Gonez testified that
Chaney told him through an interpreter, that he was not going to pay
themweekly, but would pay themfor a third part of the crop. Chaney
told Gonez that if the workers did not like it they coul d | eave.

Marcol ino Gnez testified that this was the first tine he had heard
anyt hi ng about paynent in shares.

h July 15, 1980, Chaney gave the enpl oyees $730 out of the
$2995. 89 for which Marcolino Gonez signed a receipt. Chaney told the
enpl oyees that the rest of the noney they had earned had been paid to
the P xley Market for food. D scrimnatees Marcolino Gnez and Dani el

Vel asco testified that the enpl oyees were upset
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about the anount of their wages whi ch Chaney had wthheld for food, and
the next day they went to talk to Chaney at the packing shed.

A worman naned Irna Regal ado, who worked at the packi ng shed
and spoke English, interpreted for the workers. Through her, the
enpl oyees told Chaney that they did not agree wth the price he had set
for food, and they told Chaney they could eat for $15 each per week.
Chaney told the enpl oyees that the price of food was fixed and if they
did not like it they could go back to Mexi co.

O July 28, the enpl oyees were picking tonatoes. It was an
extrenely hot day and the plants did not have enough fruit to pick the
thirty boxes that Chaney wanted. The enpl oyees protested to Chaney t hat
they coul d not continue working due to the excessive heat, but Chaney told
themto keep on working. Later that day Ray Vasquez cane to Mni Ranch.
The enpl oyees knew that Ray Vasquez coul d speak English so they asked him
and he agreed, to ask Chaney to give thema check since they had no shoes
or clothes. D scrimnatee Pascual Vasquez testified that all he understood
of Chaney's reply was "No check. No check. Just food."” DO scrimnatee
Dani el Vel asco testified that Ray Vasquez told themthat Chaney said he
had no noney to pay themand that he was going to buy groceries fromthe
$500 whi ch the enpl oyees had conming to them Ray Vasquez told the
enpl oyees that Chaney said that the grapes had already started and to | ook
for other work or | eave the place, and that Chaney knew charges had been
filed agai nst himby those who already | eft, but they could not do
anyt hing to hi mbecause he had no noney.

The enpl oyees did not work any nore that day. That
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eveni ng ni ne nore enpl oyees, Pascual Vasquez, Daniel Vel asco, Mrcolino
Gonez, Paulino Mranda, Adolfo Gnzal ez, Sanuel Quz, Donato O uz,
Franci sco Qivera, and Arado Hernandez | eft Mni Ranch. Pascual Vasquez,
Cani el Vel asco and Marcolino Gonez all testified that they | eft because
Chaney was not going to pay themand they did not want to work w thout
pay. Mrcolino Gomez testified that they | eft at ni ght because they
wanted to avoi d detecti on by Chaney.

Section 1152 of the Act guarantees agricul tural
enpl oyees the fundanental right, inter alia, to engage in "concerted
activities for the purpose of collective bargaining or other nutual aid
or protection.” Labor Code section 1153(a)¥ makes it an unfair | abor
practice for an agricultural enployer to interfere wth, restrain, or
coerce agricultural enpl oyees in the exercise of the rights guaranteed
i n section 1152.

The | aw recogni zes that enpl oyees have a legitinate right to
act concertedly to protest agai nst unsatisfactory working conditions to
nmanagenent w t hout bei ng di scharged for such action. Jack Brothers &
MBurney, Inc. (Feb. 25, 1980) 6 ALRB Nb. 12, review denied by G. App.,
4h Dst., Dv. 1, Nov. 13, 1980; Hugh H WIson Gorp. v. NLRB (3rd Q.
1969) 414 F. 2d 1345, 1347-50 [71 LRRM 2827], cert. den. (1970) 397 U S

935. (oncerted action by enpl oyees whi ch invol ves their enpl oynent,
wages, and worki ng conditions constitutes a protected concerted

activity. Spinoza, Inc. (1972) 199 NLRB 525 [81 LRRM 1290] .

3/ A11 code citations will be to the California Labor Code unl ess
ot herw se specifi ed.
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In order to establish that an enpl oyer violated section
1153(a) of the Act by discharging or otherw se discrimnating agai nst one
or nore enpl oyees wth respect to hire, tenure or working conditions, the
General (ounsel nust prove by a preponderance of the evidence that the
enpl oyer had know edge that the enpl oyee(s) had engaged i n protected
concerted activity and di scharged or otherw se di scri mnated agai nst the
enpl oyee(s) for that reason. Lawence Scarrone (June 17, 1981) 7 ALRB
No. 13.
The F ve Enpl oyees Wio Quit on June 10, 1980

W until the June 6, 1980, discharge of the 11 enpl oyees who
were left in the al nond grove, Chaney continually promsed the Mni Ranch
enpl oyees that they woul d i ndeed be paid. Shortly thereafter, when Jesus
Quz Lopez and Anadeo Gonez asked Chaney to pay themthe noney he owed
them Chaney told themhot to bother him and that he would pay themin
Decenber. Again, Chaney's representations to his enpl oyees at this point
were still that they would be paid, it was only a natter of delay. The
five Mni Ranch enpl oyees who | eft on June 10, 1980, were anong the 13
enpl oyees who filed wage clai ns agai nst Chaney wth the D vision of Labor
Sandards Enforcenent in late May. It is well established that filing a
wage claimw th a state agency is protected concerted activity under the
Act. A1 Bus Lines, Inc. (1977) 232 NLRB 665, 777 n.3 [97 LRRM 1343];
Foster Poultry Farns (Mar. 19, 1980) 6 ALRB No. 15. These five al so

participated in the two May work stoppages and the June 5, 1980, work
st oppage protesting working conditions prior to their departure fromM ni
Ranch. Chaney knew of these five enpl oyees' earlier participation in the

May and June
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wor k stoppages, and al so knew of their filing of wage clains as evi denced
by his statement to Mni Ranch enpl oyees on July 28, 1980, that he knew
charges had been filed agai nst himby those who had already left. W
affirmthe conclusion of the ALOthat these five enpl oyees were
constructively discharged. A constructive discharge exi sts when the

enpl oyer creates or inposes such onerous conditions on the enpl oyee's
conti nued enpl oynent because of his participation in protected
activities, that the enployee is forced to quit. Merzoian Bros. Farm
Managenent Co., Inc. (July 29, 1977) 3 ALRB No. 62, review den. by
Q.App., S5th Ost., Sept. 28, 1979.

Qur dissenting col | eague argues that no significant change in
wor ki ng conditions occurred to justify finding a constructive di scharge
of the two groups who |eft after the 11 workers were di scharged on June
6, 1980. dearly a significant change in working conditions occurred
that day. The Mni Ranch work force was conprised of undocunented

workers. The Board has recently stated in Qunarra M neyards (Aug. 31,

1981) 7 ALRB No. 24 that, "Undocurented workers are nore susceptible to
intimdation and coercion than other agricultural enpl oyees. Their
peculiar vulnerability is easily exploitable...." Id. at 36. Chaney's
retaliation against the 11 enpl oyees on June 6, 1980, dranmatically

i ncreased the hardship of the conditions of enpl oynent. The evidence in
the record supports the ALOs conclusion that these five nen did not know
what had happened to the 11 enpl oyees Chaney took off the Ranch, but that
they did know that the 11 enpl oyees who di sappeared were undocunented and
that they were the only enpl oyees at Mni Ranch that Chaney did not hide

fromthe border patrol on June 6,
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1980. dven the susceptibility to intimdation and coercion that
undocunent ed workers face, Chaney's retaliatory action taken agai nst his
undocunent ed work force for their participation in protected activity
strengthens the inferences that can be drawn fromthe evidence. Chaney's
action created an increase in the clinate of fear and uncertai nty whi ch
nornal | y faces undocunented workers. This dranmati c change in the working
conditions created conditions so intolerable that they were forced to
quit. The di sappearance of the 11 enpl oyees on June 6, 1980, created the
inference of their deportation. Here it is clear that Respondent's
conduct would tend to put its undocunented workers in fear of simlar
treatnent if they engaged in protected concerted activity. Respondent
therefore has interfered wth, coerced, and restrained all of its
undocunent ed workers by its acts of discrimnation of June 6, 1980.

V¢ agree with the ALOthat Chaney created a situation in which
these five enpl oyees feared for their own safety because they had engaged
in protected concerted activity, forcing themto choose between
forfeiting their statutory right tojoin in protest agai nst their working
conditions or put thenselves in an increasingly vul nerabl e and danger ous
situation.

[Requiring enpl oyees to give up their statutory right to engage
In protected concerted activity in exchange for continued

enpl oynent constitutes the inposition of an unlawful condition
to conti nued enpl oynent anmounting to a constructive di scharge.
Suburban AMZ Jeep, Inc. (1947) 211 NLRB 454 [87 LRRVI 1442] ;
Anerican Enterprises, Inc. (1971) 191 NLRB 866 [ 77 LRRV 1586] ;

Fbyai Gown Bottling Conpany, Inc. (1971) 188 NLRB 252 [ 76 LRRV
1303] .

V¢ concl ude that Roger Chaney constructively di scharged
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Jesus Quz Lopez, Anadeo Gonez Hernandez, Teodoro O uz Hernandez,
H eazar Gonzal ez Vasquez, and Adol fo Quznan Ranos in violation of
section 1153(a) of the Act.

The N ne Enpl oyees Wio quit on July 28, 1980

The July 16, 1980, protest by Mni Ranch enpl oyees over the
anount of noney charged by Chaney for food, and the July 28, 1980,
protest over the amount of work required of themin excessive heat and
Chaney's failure to pay themtheir wages, clearly constitute protected

concerted activity. Jack Brothers & Burney, Inc., supra, 6 ALRB No. 12.

The fixed price for food set by Chaney on July 15, 1980, was a new
change in the working conditions at Mni Ranch. Chaney had never before
presented the enpl oyees wth a fixed price for food. A the tine of the
July 16, 1980, protest Chaney told the enpl oyees that if they did not
like it they could go back to Mexico. The facts in the instant case are

anal ogous to the facts in Suburban AMJ Jeep, supra, 211 N.RB 454, 456

where the enployer told its enpl oyees, who brought hi mconpl aints over a
failure to refund accident noney fromtheir pay, to quit conplai ning or
quit, that if they did not |ike the way he ran his business to | eave.

The National Board in Suburban AMJ Jeep found a viol ation of section

8(a)(1l) of the National Labor Rel ations Act for requiring enpl oyees to
give up their statutory right to engage in protected activity in
exchange for continued enpl oyment, constituting the inposition of an
unl awful condition to continued enpl oyenent armounting to a constructive
discharge. In the instant case, Chaney inposed that sane condition on

Mni Ranch enpl oyees: either accept fixed prices for food or quit.
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The July 28, 1980, protest elicited the sane response from
Chaney. He told the workers he woul d provide themonly with food, no
noney. For the first tinme, Chaney told the enpl oyees that he was not
going to pay themand that they could go | ook for other work or |eave the
place. It is crucial to note the chain of events surroundi ng Chaney's
nonpaynent of wages. W until My 9, 1980, Chaney had nade irregul ar
paynents of wages to Mni Ranch enpl oyees. However, after Mni Ranch
enpl oyees began protesting in My of. 1980, those paynents stopped. |t
was not until July 15, 1980, that Chaney resuned sone paynent of wages,
but then he deducted a fixed price for food. Throughout that period,
Chaney repeatedly promsed to pay his enpl oyees if they woul d continue
wor Ki ng.

The evi dence shows that Chaney's conpl et e nonpaynent of wages

(having made irregul ar paynents through May 9, 1980) began after the Mni

Ranch enpl oyees began protesting about their working conditions in My,
that those working conditions worsened, and that these events occurred in
a context of fear and intimdation, wth Chaney becom ng i ncreasi ngly
angry wth each work stoppage, conditioning paynent of wages on conti nued
work with no conpl ai ni ng.

It was not until July 28, 1980, that Chaney definitely told
hi s enpl oyees that he was not going to pay them Prior to July 28,
Chaney i ntended to pay his enpl oyees. But that cormtnent began to
| essen as his enpl oyees becane increasingly persistent in their attenpts
to get paid He began to set fixed prices for food, resulting in the

charging of exorbitant prices for food.
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Wien t hose enpl oyees protested about being forced to work in the
excessive heat on July 28, 1980, Chaney retai ned four workers and paid
theman hourly wage evidencing further that Chaney's prior payment of
wages was notivated by his enpl oyees' participation in protected
concerted activities. Ve conclude that Roger Chaney constructively

di scharged Anado Hernandez, Marcolino Gomez, Pascual Vasquez, Donato
Quz, Francisco Qivera, Samuel Quz, Daniel Velasco, Adolfo Gnzal ez,
and Paulino Mranda in viol ati on of section 1153(a) of the Act.

The Jurisdiction of the ALRB to O der Reinstatenent of
Unhdocunent ed Vér kers

It is provided by statute that this Board "... is enpowered
. to prevent any person fromengaging in any unfair |abor practice, as

set forthin Chapter 4 ...."of the Agricultural Labor Relations Act (see
81160). Section 1148 of the Act requires us to "... follow applicabl e
precedents of the National Labor Relations Act, as anended.” Moreover,
section 1160.3 of the Act requires the Board, when it finds that a
Respondent has engaged in any unfair |abor practice, to issue and serve
upon t he Respondent an order designed to renedy the violation, including
affirmati ve renedi es nuch as reinstatenent and backpay, "....and to
provi de such other relief as will effectuate the policies of [the Act]."
The conventional renedies of reinstatenent and backpay referred to in
section 1160. 3 have been ordered in the instant case.

Respondent argues that the ALRB has no authority or

jurisdiction to conpel an enployer to hire or reinstate
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undocunent ed Mexi can nationals, on the ground that federal |aw has
preenpted this area. Inits Supplenental Points and Authorities,
Respondent al so relies on section 2805 of the CGalifornia Labor GCode whi ch
reads as foll ows:

(a) No enpl oyer shall know ngly enpl oy an alien who is
not entitled to lawful residence in the Lhited Sates if
such enpl oyment woul d have an adverse effect on | awf ul
resi dent workers.

(b) A person found guilty of violation of subdivision (a)
is punishable by a fine of not |ess than two

hundred dol I ars ($200) nor nore than five hundred
dollars ($500) for each of fense.

(c) The foregoi ng provisions shall not be a bar to civil
action agai nst the enpl oyer based upon a violation of
subdi vision (a).

The NLRB has addressed this i ssue and section 2805 in

particul ar and has requi red enpl oyers to reinstate workers who do
not have formal inmgration docunentation.? Apollo Tire Go. (1978)

236 NLRB 1627, enfd. NLRBv. Apollo Tire Go., Inc. (9th dr. 1979) 604
F.2d 1180 [102 LRRM 2043]. In that case, the enpl oyer raised the

identical objections argued by the Respondent in the instant case, that
is, that the Board policy conflicts wth federal immgration | aw and al so
conflicts wth section 2805(a) of the California Labor Code.

Wth respect to the contention that NLRB policy was in
conflict wth federal immgration |aw, specifically the Imnmgrati on and
Naturalization Act of 1952 (INA), the Nnth Qrcuit Court of Appeal s

st at ed:

4 See: Robinson, Illegal Aiens are Enpl oyees Entitled to
Protection Under the Labor Managenent Rel ations Act (1980) 10
Gl den Gate L. Rev. 359, 440.
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Section 2( SL of the NLRA (29 U S C 8152(3) defines
"enpl oyee" broadly, and |orOV| des specific exceptions to
coverage of the Act. Illegal aliens are not anong those
except 1 ons.

The Board has consistently interpreted the definition to
include aliens. See Seidnon, Seldnon, Henkin & Seidnon, 102
NLRB 1492, 1493 (1953); Lawence R gging, Inc., 202 NLRB
1094, 1095, 82 LRRM 1784 (1973); Handbilling Equi pnent Corp.,
209 NLRB 64, 65 n.5, 85 LRRMI 1603 (1974); Anay's Bakery &
Noodl e Co., 227 NLRM 214, 94 LRRM 1165 (1976).

Wen faced wth a problemof statutory construction, this
Gourt shows great deference to the interpretation given by
the officers or "agency charged wth its admnistration.

Wall v. Tallnman, 380 U S 1, 16 (1965). Accord. Bayside
Enterprises v. NLRB, 429 U S 298, 304, 94 LRRM 2199
(1977) . Because the Board' s interpretati on and application
of the statute is well established, and has not been

di sturbed by Gongress, we defer to its understandi ng of
the statute unless it is clearly in error. NRBV.
Pipefitters, 429 US 507, 528, 94 LRRVI 2628 (1977). NLRB
v. Apollo Tire Conpany, supra, 102 LRRM 2043, at 2044.

The Nnth Qrcuit Gourt in Apollo Tire fully recogni zes the
power and responsibility of the NNRB to enforce the NLRA Thi s Board
agrees. It is our duty to enforce the ALRA and to order effective
remedies. The ALRA affords protections to all agricultural enpl oyees in
CGalifornia wthout reference to their citizenship or immgration status.
The enforcenent of other statutes lies wth the appropriate state or
federal agencies charged wth the admnistrati on and enforcenent of those
statutes. Section 1140.4(b) of the ALRA |ike section 2(3) of the NLRA
defines 'enpl oyee' broadly and |ikew se provides specific exceptions to

coverage of the Act. Illegal aliens are not anong those excepti ons.

17.
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The Seventh, Qrcuit decision in NNRBv. Sure-Tan, Inc. (7th AQr. 1978)
583 F. 2d 355 [99 LRRM 2252], which found that the federal immgration

statutes neither prohibit enployers fromhiring aliens nor prohibit such
aliens fromworking and exercising rights protected by the NLRA stat ed:

V¢ agree wth the Sure-Tan majority that the Board' s
interpretation best furthers the policies underlying the
immgration lans. Vére we to hold the NLRA i napplicable to
illegal aliens, enployers woul d be encouraged to hire such
persons in hopes of circunventing the |abor [aws. The
result would be nore work for illegal aliens and violations
of the immgration |ans woul d be encouraged. NLRB v. Apol |l o
Tire ., supra, 102 LRRM 2043, 2045.

Certainly to hold otherw se woul d encourage the type of
expl oi tation of undocunented workers whi ch was exhi bi ted by Respondent
in the instant case, who subjected its undocunented work force to
unl awf ul di scrimnation and depl orabl e abuse when t hose workers
protested about their working conditions in a proper exercise of their
rights protected under section 1152 of the Act.

As to Respondent's reliance on section 2805(a) of the
California Labor Code, state lawis clearly unsettled on the matter. The
Lhited States Suprene Court considered the question of the con-
stitutionality of section 2805(a) in De Canas v. Bica (1976) 424 U S
350 [96 Sup. . 933] and narrow y addressed the issue of whether section

2305 (a) was unconstitutional as an attenpt to regulate i nmgrati on and
natural i zation or because it is preenpted under the Suprenacy d ause,
article M, clause 2, of the US Gonstitution, by the Immgration and
Nationality Act (INA) 8 US C section 1101 et seq. The Suprene Qourt
hel d that section 2805(a) was not unconstitutional on its face.

However, the Suprene Court did not
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reach the constitutionality of the statute as applied, and renanded t he
case, noting its reservations about the statute:

There are questions of construction of section 2805(a) to be
settled by the Galifornia Gourts before a determnation is
appropriate whether, as construed, section 2805(a) can be
enforced wthout inpairing the federal superintendence of
the field covered by the INA De Canas v. Bica, supra, 424
UusS 351 at 364.

The Gourt in Apollo Tire, discussing De Canas v. Bica concl uded:

Among these questions is whether the statute prevents

enpl oynent of aliens who are not entitled to | awful
residence but are permtted to work in the Lhited S at es.

IIf it does, it unconstitutionally conflicts wth the federal
aw.

The Galifornia courts have not yet determned whet her

admni strative regul ations all ow 82805(a) to be construed not to
conflict wth the INA  See Galifornia Admnistrative Code, Title
8, part 1, c. 8 art. |, 816209 (1972). Because state lawis
unsettled, the Board continues to order reinstatenent wth backpay,
pl aci ng the enpl oyee in the position he woul d have been but for the
Illegal discharge. See Anay's Bakery & Noodle Go., Inc. (1976? 227
NLRB 214 [94 LRRM 1165]. The Board has reached the Ior oper result

In the event that 82805(a) is found to be enforceable, and if t he
state authorities attenpt to enforce the section based on a

rei nstatenent order, the conpany nay petition for nodification of
t1825order. NLRB v. Apollo Tire ., Inc., supra, 102 LRRM 1043 at

Therefore, Respondent’'s reliance on section 2805 i s not
determnative on this issue, and our renedial order herein woul d not
pl ace the enployer in clear violation of a valid state statute. The NLRB
noted in Anay' s Bakery & Noodl e Go. (1976) 227 NLRB 214, 215 [43 LRRM
1165] that:

A conventional reinstatenent order thus woul d not place the
Respondent in clear violation of a valid state statute.
Rather, it would return Respondent to a position in which it
had placed itself earlier, and, but for the illegal

di scharges, in which it would still be. If there is any
risk inthat position, it is arisk that the Respondent by
its earlier wongdoi ng
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voluntarily assuned. Mreover, in the event that the
California Suprene Gourt finally determnes that section 2805
can be enforced, the Respondent may petition for nodification
of the Order at the conpliance stage.

V¢ therefore affirmthe policy of ordering reinstatenent wth
backpay as a renedy for the unlaw ul discharge of undocunented workers,
the sane renedy custonarily provided for all other discrimnatees.
Qearly our statute does not allowthe Board to differentiate between
enpl oyees covered under the Act on the basis of citizenship or
immgration status. Ve therefore see no valid reason for depriving
undocunent ed workers of the protections guaranteed to all agricultural
enpl oyees under the Agricultural Labor Relations Act. This policy is
especially inportant in an agricultural context, where nuch of the work

force is conprised of undocunented workers. V¢ agree with the National

Board's reasoning in Aray's Bakery & Noodl e, supra, 227 NLRB 214, and

find that reinstatenent in the case of undocunented workers nerely
returns Respondent to the position in which it had placed itself earlier,
and but for the illegal discharges, in whichit would still be. Any risk
inthat positionis the sane risk that Respondent by its earlier conduct
voluntarily assuned.
RER
By authority of Labor Code section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent,
Mni Ranch Farm its officers, agents, successors, and assigns
shal | :
1. GCease and desist from

(a) discharging, or otherw se discrimnating agai nst,
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any agricultural enployee in regard to hire or tenure of enpl oynent or

any other termor condition of enpl oynent because he or she has engaged

in any concerted activity protected by section 1152 of the Act.

(b) Inany like or related nanner interfering wth,

restraining, or coercing any agricul tural enpl oyee(s) in the exercise of

the rights guaranteed themby Labor Code section 1152.

2. Take the followi ng affirnati ve acti ons whi ch are deened

necessary to effectuate the policies of the Act:

(a) Gfer the foll ow ng enpl oyees full and i mredi at e

reinstatenent to jobs conparable to those held by themat Respondent's

operations prior to their discharges, wthout prejudice to their

seniority or other enpl oynent rights and privil eges:

E rain Gonzal es Vasquez

Aradeo Gonzal ez Qi vera
Cel eri no Hernandez Gruz
Jai ne Hernandez Qruz
Eiberto Guz Mranda
Caet ano Vel asco

Amadeo Gonez Her nandez
H eazar (onzal ez Vasquez
Pascual Vasquez

Mar col i no Gonez

Adol fo Gonzal ez

Donato Gruz

Arado Her nandez

dlberto Guz GQuzman

Rodol fo Gruz Mranda
Leocadio Qtiz Carbajal
Adol fo Jinenez Quz
Eemnio Qtiz Carbajal
Jesus ruz Lopez
Teodoro ruz Her nandez
Adol f o Quznan Ranos
Dani el Vel asco

Paul i no M randa

Samuel Quz

Franci sco Qi vera

(b) Make whol e the 25 enpl oyees naned i n paragraph

2(a) above for any loss of pay and ot her economc | osses they have

suffered as a result of their discharge, reinbursenent to be nade

according to the formula stated inJ & L Farns (Aug. 12, 1980)

6 ALRB No. 43, plus interest thereon at a rate of seven percent per

annum

(c) Preserve and, upon request, nake available to
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this Board and its agents, for examnation and copying, all payroll
records, social security paynment records, tine cards, personnel records
and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the
anount of backpay due under the terns of this Oder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(e) Mail copies of the attached Notice, in al
appropri ate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the
period fromFebruary 4, 1980, until the date on which the said Notice is
nai | ed.

(f) Post copies of the attached Notice, in al
appropri ate | anguages, for 60 days in conspicuous places on its property,
the period and pl ace(s) of posting to be determned by the Regi onal
Drector, and exercise due care to replace any copy or copies of the
Noti ce which nay be altered, defaced, covered, or renoved.

(g) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property at tine(s) and pl ace(s) to be determned by the Regi onal
Drector. Followng the reading, the Board agent shall be given the

opportunity, outside the presence of supervisors

22.
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and nmanagenent, to answer any questions the enpl oyees nay have
concerning the Notice or enpl oyees' rights under the Act. The Regi onal
Drector shall determne a reasonable rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate them
for tine lost at this reading and during the question-and-answer peri od.

(h) Notify the Regional Drector in witing, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply therewth, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.

Dat ed: Decenber 22, 1981

HERBERT A PERRY, Acting Chairnan

JEROME R WALD E, Menber
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MEMBER McCARTHY, di ssenti ng:

| would find no constructive discharge either as to the
workers who | eft Mni Ranch on June 10, 1980, or as to those who |eft on
July 28, 1980. | agree that Respondent unlawfully discharged 11
enpl oyees on June 6, 1980, but the majority's attenpt to extrapol ate
that incident into constructive discharges of the two other groups of
enpl oyees cannot withstand scrutiny. ¥

Frst it nust be recogni zed that a constructive di scharge

requires a change in working conditions that is sufficiently arduous or

intolerable that a reasonabl e worker coul d be expected to quit. See

Arakelian Farns (Feb. 14, 1979) 5 ALRB No. 10, pp. 4-5. Beyond that, a

constructive discharge arising fromconcerted activity requires the same

el enents of proof as does an ordinary section

¥ Wien an ALO deci sion nisstates the lawor applies it in a manner
that clearly does not conport with established court and NLRB precedent,
and the case is properly before the Board for review, it is incunbent
upon the Board to address such natters regardl ess of whether a party
negl ected to present that particular argument in its exceptions.
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1153(a) discharge: the enpl oyees nust be shown to have engaged in
protected concerted activity, the enpl oyer nust be shown to have had
know edge of such activity, and the di scrimnatory conduct (the change
i n working conditions) nust be shown to have been inflicted by the
enpl oyer because the enpl oyees were engaged in such activity. See

Law ence Scarrone (June 17, 1981) 7 ALRB No. 13, pp. 4-5.

Inthe instant case | find that no significant change in
wor ki ng conditions occurred and that there is no reasonabl e basis for
believing that the two groups received any kind of ultimatumthat forced
themto choose between their jobs and concerted activity. See Suburban

AMD Jeep, Inc. (1974) 211 NLRB 487 [87 LRRM 1442] . %

The record reveal s that Respondent renoved 11 workers from
Mni Ranch on June 6, 1980, for the ostensibl e purpose of concealing
themfromthe imgration authorities, and that 8 of them had
participated in a concerted work stoppage on the previous day. The five
workers who voluntarily left Mni Ranch on June 10 had not been invol ved
In that work stoppage, but were anong those who filed wage clains at the
end of May. They did not know whet her those whom Respondent had taken

away fromthe ranch had been subjected to any

2 There is an overwhel ning difference between Suburban AMY Jeep and
this case. |In Surburban AMJ Jeep, the enpl oyer instructed his enpl oyees
to cease their conplaints about pay (which is protected activity) or
quit their jobs. Inthis case the majority presents not one shred of
evidence or testinony that suggests Chaney ever told his enpl oyees they
could not conplain to himabout pay or conditions. Chaney was sinply
taking a firmbargai ni ng position when he told his enpl oyees they coul d
leave if they did not |ike the pay. Surely the majority cannot believe
that if an enpl oyer takes a firmstand on an i ssue, the enpl oyees nay
quit and then claimthey were constructively di scharged.

7 ALRB No. 48 25.



di scrimnation or whether they had successfully evaded the i mmgration
authorities. Nevertheless, one of the five enployees testified that his
group left Mni Ranch because they were afraid that Respondent woul d "do
the sane thing" to themthat he had done to the el even workers. | find
it to be much nore likely that, when two of them approached Respondent
on June 8 or 9 and were told that they would have to wait until Decenber
for accrued wages, the group decided that it was no | onger worth worki ng
for Respondent.

In any event, the constructive di scharge doctrine does not
enpl oy a subjective standard. It is not enough that the all eged
di scrimnatees nmay believe that the enpl oyer has placed themin an
unt enabl e situation because of their concerted activity. It nust appear
fromobj ective evidence in the record that the enpl oyer has retaliated,
or attenpted to retaliate, against a specific enpl oyee or group of
enpl oyees because of their participation in concerted activity and that
he has done so by maki ng working conditions for the enpl oyee or group of
enpl oyees sufficiently onerous or intol erabl e that a reasonabl e enpl oyee
I n those circunstances woul d choose to | eave his enpl oynent. Here, the
only change of any kind was the renoval of the el even workers on June 6,
an act that had no direct consequences for the five who voluntarily |eft
on June 10. Mreover, there is no show ng that Respondent even wanted
the five to quit.¥ For all that appears in the record, he was happy to

have them continue working despite their repeated conplai nts about the

¥See Qeat Pains Beef (1979) 241 NLRB 50 at 962. A constructive
di scharge was not found because the evidence failed to show that the
enpl oyer intended to force the enpl oyee to quit.
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| ack of pay. The concerted activity did not cause Respondent to worsen
their working conditions, and at no tine did he inplicitly or explicitly
tell any of the five workers either to cease the concerted activity in
whi ch they had been engaged, or face discharge. | can find no case
under the NLRA or the ALRA which provides a basis for inferring a
constructive di scharge under the circunstances in the instant situation.
If the lawwere as the majority apparently believes it to be, the
discrimnatory di scharge of any one enpl oyee for his or her
participation in concerted activity would entitle all other nenbers of
the work force to quit their jobs because of a subjective or clained
fear of simlar treatnent and thus nake thensel ves constructive
di schargees with a right to reinstatenent and backpay. | cannot believe
that the constructive discharge doctrine was ever intended to be applied
in a manner that coul d produce such a preposterous result.

The finding of a constructive discharge as to the nine
enpl oyees who left Mni Ranch on July 28, 1980, is even nore
i npl ausi bl e. These workers were certainly not in fear of losing their
jobs on account of their concerted activity. They renained at M ni
Ranch for some seven weeks after the June 6 incident and were in no way
threatened or retaliated against for their concerted protests on July 16
and July 28. At the hearing, the only reason any of these workers gave
for their departure was that Respondent failed to provide any pay beyond
that which he applied toward their food bill. Contrary to the assertion
inthe ngjority opinion, pay in the formof cash had dw ndl ed to not hi ng
prior to any concerted activity at Mni Ranch. That the situation

remai ned that way
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afterward is no indication that Respondent was retaliating agai nst the
workers for their concerted activity.? Rather than being a response to
concerted activity, Respondent's failure to pay the enpl oyees their
wages appears to have been the inevitabl e outcome of Respondent's not
havi ng obtai ned the | oan for which it had appli ed.

It is clear fromthe record that Respondent’'s nessage to the
workers was that he woul d continue to supply themwith food® but coul d
not give themany additional pay, at |least until Decenber, and that he
therefore could not satisfy their demands. H's position was consi st ent
throughout: if the workers were not happy with the conditions they were
free to leave.? The majority's attenpts to read threats or ultimatuns

i nto what Respondent conveyed to the
TITETETTITT T

YThe majority seens to rely on a distinction wthout a difference
when it finds that: (1) Chaney's wage paynents were “irregular” prior
to the protected activity; (2) the paynents were "stopped" after the
protected activity, and (3) Respondent "resuned' paynents later. The
fact of the matter is that paynents were irregul ar both before and after
the concerted activity, and try as the najority may, it cannot establish
a correl ation between the anount and timng of the paynents on the one
hand and the concerted activity on the ot her.

YFromthe initial hiring of the workers, Chaney al ways deducted from
the workers' wages a "fixed anount” for food. The majority seens to
claimthat just because the workers finally conpl ai ned about the charge
for food, the food bill evolves into a change of a working condition
that forced themto | eave Respondent's enpl oy.

% The change in worki ng conditions the majority repeated y enphasizes
is the fact that the workers were not being paid sufficient wages. At
the sane tinme the ngjority identifies the protected activities engaged
in by the workers as being the conplaints concerning | ack of wages.

This adds up to a claimthat the workers were deni ed wages because t hey
conpl ai ned that they were denied wages. This circular reasoning i s at
the heart of the ngjority's finding of a violation as to the workers who
left on July 28.

7 ALRB No. 48 28.



workers is unsupported by the record.” Mreover, the record does not
support the nmajority's contention that Respondent's treatnent of the
workers in either or both of the two groups was influenced by their
denands for pay and/or their conplaints about poor working conditions.
Thus, we have neither a change of conditions follow ng the enpl oyees'
concerted activities nor a causal connection between their concerted
activities and any act or statenent of Respondent which coul d be
reasonabl y construed as constituting a constructive di scharge of either
gr oup.

Based on the foregoing, | would dismss the conplaint as to
the two groups of workers who voluntarily | eft Respondent's enpl oy on
June 10 and July 28, 1980.

Dat ed: Decenber 22, 1981

JGN P. MCARTHY, Menber

“For the nost part, Respondent had to communicate with the workers by
neans of gestures and one-word statenents. Unhder such circunst ances,
any inferences drawn by the najority woul d have to be even nore tenuous
than they already appear. In any event, | can find no evidence that
Respondent ever explicitly or inplicitly "condition[ed] paynent of wages
on continued work w thout conplaining," as the majority finds.
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NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regi onal
Ofice, the General Gounsel of the Agricultural Labor Rel ations Board issued a
conpl aint which alleged that we had violated the |law After a hearing at which
each side had an opportunity to present evidence, the Board found that we did
violate the | aw by di scharging 25 enpl oyees and by interfering wth the rights
of our workers to act together to hel p one another as a group. The Board has
ordered us to post and publish this Notice. VW wll do what the Board has
ordered us to do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and
all farnworkers these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to decide
whet her you want a union to represent you;

4. To bargain wth your enpl oyer to obtain a contract
covering your wages and wor ki ng conditions through a
uni on chosen by a majority of the enpl oyees and
certified by the Board,

5. To act together wth other workers to help or
prot ect one anot her; and

6. To decide not to do any of these things.

VE WLL NOT interfere wth, restrain or coerce you in the exercise

of your right to act together wth other workers to hel p and protect one
anot her .

SPEQ H CALLY, the Board found that it was unlawful for us to
di schar ge:

E rain Gonzal ez Vasquez
Anmadeo Gonzal ez Qi vera
Cel eri no Hernandez G uz
Jai ne Hernandez Q uz
Eriberto Guz Mranda
Donato Qruz

Arado Her nandez

Jesus ruz Lopez
Teodoro ruz Her nandez
Adol fo Quznan Ranos
Dani el Vel asco

Paul i no M randa

Samuel Qruz

Alberto Guz Quzman
Rodol fo Gruz Mranda
Leocadio Qtiz Carbaj al
Adol fo Ji nenez Guz
Eemnio Qtiz Carbajal
Franci sco Qivera

Caet ano Vel asco

Amadeo Gonez Her nandez
H eazar Gonzal ez Vasquez
Pascual Vasquez

Mar col i no Gonez

Adol f o Gonzal ez

VE WLL NOT di scharge or otherw se discri mnate agai nst any

enpl oyee for acting wth any other worker(s) to help or protect one
anot her .

VEE WLL reinstate the af orenenti oned 25 enpl oyees to their forner

or substantially equival ent enpl oynent, without |oss of seniority or other
privileges, and we w |l reinburse themfor any pay or other
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noney they have | ost because of their discharge, plus interest on such
suns conputed at seven percent (7% per annum

DATED. MN RANCH FARVB

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of Galifornia. If you have a question about
your rights as farmworkers or about this Notice, you nay contact any
office of the Agricultural Labor Relations Board. One office is |located at
%g g/l7a|78 Sreet, Delano, CGalifornia 93215, the tel ephone nunber is (805)

DO NOT REMOVE R MUTI LATE
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CASE SUMVARY

M ni Ranch Farns 7 ALRB No. 48
Case No. 80-CE101-D

ALO DEA S QN

The ALO concl uded t hat Respondent viol ated section 1153(a)
of the Act by discharging the 11 enpl oyees he drove off his property
on June 6, 1980, because they engaged I n protected concerted
activity. The ALO concl uded that five other workers, who left the
job on June 10, 1980 were constructively di scharged and that a group
of nine enpl oyees, who left their jobs on July 28, 1980 were al so
constructively di scharged by Respondent in violation of section 1153
(a) of the Act. The ALOrecommended full and' immediate
rel nstatenent and backpay for all 25 enpl oyees.

BOARD DEA S ON

The Board affirnmed the ALOs rulings, findings, conclusions,
and recommendations. In its exceptions, Respondent raised the issue of
the jurisdiction of the ALRB to conpel Respondent to reinstate
undocunent ed workers, arguing that the ALRB was w thout such
jurisdiction as federal |aw has preenpted this area of |aw Respondent
further relied on section 2805(a) of the California Labor Code whi ch
nakes it unlawful for an enployer to knowngly hire aliens not entitled
to lawful residence in the Lhited Sates.

Relying on NNRB v. Apollo Tire (9th dr. 1979) 604 F.2d 1180
[102 LRRM 2043], the Board fol | oned NLRB precedent and policy of
ordering reinstatenment of undocunented workers. The Board further held
section 2805(a) of the California Labor Code to be i _naplal icable at the
present tine, due to the unsettled state of California law as to the
constitutionality of section 2805 (a). The Board concl uded that ALRB
policy wll continue to be that of ordering reinstatenent of
undocunent ed wor kers who have been di scharged in violation of the Act.
Thus, ALRA affords protection to all enpl oyees covered under the Act
wthout reference to their immagration status or citizenship.

REMED AL CRDER

~ The Board ordered reinstatenent and backpay to all 25
di scri m nat ees.

D SSENT

Menber McCarthy agrees wth the finding of a violation as to the 11
wor kers who were di scharged on June 6, 1980, but would find no violation
as to two groups of enpl oyees who voluntarily left Mni Ranch on June 10
and July 28, 1980. He does



M ni Ranch Farns

not consider the latter two groups to have been subjected to either
substantial |y changed worki ng conditions or any ultimatum forcing
themto choose between their jobs and continuing their protected
concerted activity. He notes that the constructive di scharge doctrine
does not enpl oy a subjective standard and that a findi ng of
constructive di scharge nust be based upon objective evidence in the
record that the enployer has retaliated, or attenpted to retaliate,
agai nst a specific enpl oyee or group of enpl oyees because of their
concerted activity. The record in the instant natter does not in his
vi ew denonstrate a causal connecti on between the concerted activity
of any enployees in the two groups and any act or statenent of
Respondent whi ch coul d be reasonably construed as constituting a
constructive discharge of either group.

* * %

This case Summary is furnished for information only and is not an
official statement of the case, or of the ALRB.

* * %
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STATE G CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

Inthe matter of
MN RANCH FAR\S,
Enpl oyer - Respondent ,

Case No. 80-CE101-D

ADM N STRATI VE LAW

and
G-HCER S DEA S ON

EFRAI N GONZALEZ VASQUEZ,
Petitioner-Chargi ng Part

e e N N N N N N N N

Fred Spallina, Esg., of Porterville, Galifornia, for Enpl oyer-
Respondent .

Fonal d L. Jackson, Esg., Galifornia Rural Legal Assistance M grant
I;grnmrker Project, Fresno, Galifornia, for the Petitioner-Charging
rey.

Carla Jo Dakin, Esq., Agricultural Labor Relations Board, Fresno,
California, for the Petitioner-General Gounsel .

STATEMENT CF THE CASE
ALEX R SVANL Administrative Law Gficer: This case was heard

by ne on ctober 7, 8 and 9, 1980 in Delano, California.

O July 9, 1980, EHrain onzal ez Vasquez filed an unfair | abor
practi ce charge against Mni Ranch Farns (herei nafter respondent or
enpl oyer) alleging that respondent had unl awful |y di scharged Erain
Gonzal ez Vasquez, Aradeo Gonzal ez, Gl berto Quz, Jai ne Hernandez O uz,
Jesus Quz Lopez and others, on June 6, 1980, for engaging in protected
concerted activities. A conplaint was issued on July 18, 1980 al |l egi ng
that respondent di scharged Efrain Gonzal ez Vasquez, Jesus ruz Lopez,
Teodoro Qruz Hernandez, dlberto Quz GQuznan, Avadeo Gonzal ez Qi vera,

Rodol fo Gruz Mranda, Cel eri no



Hernandez Qruz, Leocadio Qtiz Carbajal, Jaime Hernandez Gruz, Aradeo
Gonmez Hernandez, H eazar (onzal ez Vasquez, Adol fo GQuzman Ranos, Adol fo
Jinenez Quz, Eiberto Quz Mranda and Eemnio Qtiz Carbajal, on June
6, 1980, in violation of Section 1153(a) of the Agricultural Labor

Rel ations Act (hereinafter ALRA). Respondent answered on July 29, 1980,
denying all allegation of unfair |abor practices.

The conpl aint was anended on August 11, 1980 to include an additi onal
all egation that respondent di schared Anado Hernandez, Marcolino Gonez,
Pascual Vasquez, Donate Qruz, Francisco Qivera, Sanuel Qruz, Daniel
Vel asco, Adel fo Gonzal ez and Paulino Mranda on July 28, 1980, in violation
of Section 1153(a) of the ALRA A the hearing in this case, on Cctober 7,
1980, the conplaint was further amended to include an allegation that
respondent, on June 6, 1980, threatened the discrimnatees listed in
paragraph 4 of the conplaint, wth arrest and deportation in violation of
Section 1153 (a) of the ALRA

Al parties were given a full opportunity to participate in the
hearing. After the close of the hearing, the General (ounsel filed a post-
hearing brief. Respondent chose not to submt a brief.

Uoon the entire record, including ny observati on of the denmeanor of
the wtnesses, and after careful consideration of the argunents of the

parties and the brief submtted, | find as foll ows:

FIND NGS GF FACT

. JURSOCIN

Respondent, Mni Ranch Farns, is engaged in agriculture in A xl ey,
Galifornia and was at all tines naterial herein, an agricul tural enpl oyer

w thin the neani ng of Section 1140.4(c) of the ALRA
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The particul ar question of whether Mni Ranch Farns stood in an
enpl oyer relationship to the alleged discrimnatees at all tines
naterial herein will be discussed bel ow

At all tines naterial herein, all of the alleged discrimnatees
listed in the conplaint, were agricultural enpl oyees wthin the neani ng of
Section 1140.4(b) of the ALRA
1. THE ALLEGED UNFAI R LABCR PRACTI CES

The conpl aint al | eges :

A That on June 6, 1980, respondent, through its agent Roger
Chaney, discharged Efrai n Gonzal ez Vasquez, Jesus Qruz Lopez, Teodoro O uz
Hernandez, G lberto Guz Quznan, Aradeo Gonzalez Qivera, Rodolfo Quz
Mranda, Celerino Hernandez Quz, Leocadio Qtiz Carbajal, Jai ne Hernandez
Quz, Anadeo Gonez Hernandez, H eazar (onzal ez Vasquez, Adol fo Quznan
Ranos, Adol fo Jinenez Quz, Eiberto Quz Mranda and EEmnio Qtiz
Carbaj al because of their concerted efforts to obtai n wages for work
perforned for respondent;

B. That on June 6, 1980, respondent, through its agent Roger
Chaney, threatened the above-listed workers wth arrest and deportati on
because of their concerted efforts to obtain wages for work perforned for
respondent ; and

C That on July 28, 1980, respondent, through its agent Roger
Chaney, discharged Arado Hernandez, Mrcol ino Gonez, Pascual Vasquez,
Donato Qruz, Francisco Qivera, Samual Qruz, Daniel \elasco, Adelfo
Gonzal ez and Paul i no Mranda because of their concerted efforts to obtain
wages for work perfornmed for respondent.

Respondent denies all the above-stated al | egati ons, and cont ends



respondent did not enploy the workers listed as discrimnatees in the
conplaint, or inthe alternative, did not discharge these workers.
[11. BACKAROUND GF RESPONDENT' S CPERATI ONS

Mni Ranch Farns is a farmng operation owed and operated by Roger
Chaney. It is located on a 60 acre piece of land in Pxley, Glifornia.
Chaney lives on this land and grows various fruits and veget abl es,
including | ettuce, tonatoes, strawberries and squash.

It is uncontradicted in the record that prior to February 4, 1980,
Chaney hired farmworkers, at |east sone of whomwere undocunented, to
plant, tend and harvest his crops, and acted as the sol e supervisor for
these workers. Four of the workers who testified at the hearing, Mrcolino
Gonez, Feliciano Qruz, Daniel \elasco and Jesus Qruz Lopez, stated that
they had worked for Chaney prior to February 4, 1980 and that at these
ti nes (whi ch enconpass the year 1977 through February 4, 1980), Chaney had
al ways paid themon a weekly basis.

O February 4, 1980, after all the crops were planted at Mni Ranch,
Chaney was denied a Farner's Hone Admnistration Loan. At this point,
Chaney stopped payi ng regul ar wages to those working at Mni Ranch, and
there is no evidence in the record that he resumed paynent of regul ar wages
to anyone working at Mni Ranch until July, 1980. However, there is
significant conflict between Chaney's testinony regardi ng the events which
occurred between February 4, 1980 and July 28, 1980, and the testinony of
those who worked at Mni Ranch during this tine period.



V. THE BEMPLOYMENT RELATI ONSH P BETWEEN ROGER GHANEY AND THE
ALLEED D SCR M NATEES

A (Chaney' s testinony

Roger Chaney, respondent’'s sol e owner and agent, testified that after
he was denied a | oan on February 4, 1980, he "quit farmng" and had no
enpl oyees until July 7, 1980. Chaney testified that all of the alleged
di scrimnatees were working at Mni Ranch pursuant to a | ease agreenent
between hinsel f and, Feliciano Quz, Marcolino Gonez and Gonstantino O uz.
According to Chaney, the terns of this agreement were that these three nen
were entirely responsible for the tending and harvesting of all the crops
at Mni Ranch, including the enpl oynent, paynent and supervision of all
workers necessary for the job. Qnce the crops were harvested, Chaney
woul d market themand the profits would be split three ways: one third
for Marcolino Gnez, Feliciano Quz and Gonstantino G uz, one third for
Chaney, and one third for equipnent. Chaney testified that his only
I nvol verrent with the farmng operation was to turn on and off the power
plant for the irrigation punps.

Chaney' s testinony regardi ng the above-nentioned | ease agreenent and
his relationship to the farmng operation at Mni Ranch forns the basis of
his defense to the charges herein. It is in direct contradiction to the
testinony of all the w tnesses who worked at Mni Ranch between February
4, 1980 and July 28, 1980. These workers all testified that they were
hired by Roger Chaney, that they consi dered Roger Chaney to be their sol e
enpl oyer and supervisor, that their understanding was that Chaney woul d
pay themon a weekly basis as he had in the past, and that they had no

know edge of any |lease or profit sharing agreenent. (The tes-
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tinmony of these workers will be discussed in nore detail bel ow)

| discredit the testinony of Roger Chaney wth regard to the above-
nentioned | ease agreenent and his relationship to the farmng operation at
Mni Ranch between February 4, 1980 and July 28, 1980. Hs testinony is
frought wth internal contradictions, inherently unbelievabl e assertions
and apparent falsifications of evidence presented at the hearing. In
addition, it is contradicted by credi bl e testi nony of other w tnesses.
Wiile the record is replete wth exanples, the followng wll serve as a
sanpl i ng of sone of the nore significant bases for the discrediting of
Chaney' s testinony:

1. (Chaney's testinony regarding the fornation of the
al | eged | ease agreenent

Wen questioned about the fornation of this alleged agreenent, Chaney
first testified that a verbal agreenent was nade between hi nsel f, Mrcolino
Gonez and Feliciano Qruz during a tel ephone conversation wth Feliciano
Quz while Quz was still in Mexico. Chaney testified that Feliciano Quz
stated he would be in Pixley wth ten nen by March 1, 1980. However, when
asked when this conversation took place, Chaney stated "I don't renenber
the date, but it was either the last of February or sonetine the first of
March, around in March.”

Chaney |l ater testified that he first discussed the | ease agreenent
wth Feliciano Quz and Marcol ino Gonez on March 18 or 19, 1980, after they
arrived in Pixley fromMexico. Chaney stated that this di scussion took
pl ace near his packing shed and that he expl ai ned the agreenent to
Marcol i no Gnez and Feliciano Quz through an interpreter, Ray Vasquez.

According to Chaney, Feliciano Quz and



Mar col i no Gnez asked why they coul d not get a weekly check and Chaney
expl ai ned that he had no noney and they were not working for him This
testinony is in direct contradiction to Chaney's earlier testinony that the
agreenent was nmade before Marcolino Gonez and Feliciano Quz cane to R xl ey.
Chaney' s testinony is further contradi cted by the testinony of
respondent's own w tness, Ray Vasquez. Vasquez testified that the only
tine he explained to the workers that Chaney woul d split the profits from
the crops rather than pay on a weekly basis was during the summer when he
cane to store tarragon at Chaney's ranch.
Al of the above factors lead nme to credit the testinony of both
Mar col i no Gnez and Feliciano Guz that they never discussed nor entered
into any | ease agreenent w th Chaney.

2. (Chaney's testinony regarding the docunent entitled
"Far m Lease"

Chaney' s testinony regarding the docunent entitled "Farm Lease'’
(General Qounsel's Exhibit #2), is equally unconvincing. Chaney stated that
this docunent represented the witten fornalization of the above-nentioned
| ease agreenent. According to Chaney, the docunent was signed by hinsel f
and Marcolino Gnez on sone undetermned date |ater than March 1, 1980, the
dat e whi ch appears at the end of the docunent.

However, the all eged signature of Marcolino Gonez on this docunent
bears absol utel y no resenbl ance to Gonez' s si gnatures whi ch appear on two
of the receipts which constitute Respondent’'s Exhibit B Gnez and
Chaney both testified that Gomez signed two of the receipts in

Respondent's B. The obvious difference in
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handw i ting between the signatures acknow edged by both Chaney and Gornez
to be authentic and the signature on the "FarmLease" is apparent even to
a lay person. This fact, coupled with Gonez's denial of ever having seen
or signed the "Farm Lease", permts no other |ogical inference than that
respondent falsified evidence inthis case. This, in and of itself,
significantly undermnes Chaney's credibility as a w tness.

3. (Chaney's testinony regarding his relationship to the
farmng operation

Chaney testified that al though he was strongly dissatisfied wth the
work nethods and | evel of productivity at Mni Ranch, he exercised no
control over howthe farmng was done, and never supervised the workers or
told themwhat to do or when to do it. According to Chaney, all he did
was operate the power plant for the irrigation punps at Mrcolino Gonmez' s
or Feliciano Qruz's request.

Chaney al so testified that he hel ped the workers out in various ways
including: personally signing for $18,000 to $21, 000 worth of groceries
for the workers, getting advances from produce buyers for them supplying
the workers with all their equi pnent, including tractors, taking the
wor kers wherever they wanted to go and buying themvol | eybal I s for
recreati on.

Chaney was admttedly broke and was dependi ng on two thirds of the
profits fromthe crops for his survival and the nai ntai nance of his farm
equipnent. It is highly unlikely that Chaney would stand idly by and
wat ch the workers badly m smanage the farmoperation, while at the sane
ti ne bestow ng nany favors upon the very nen who were, according to him
cutting into his livelihood due to their poor work habits. The inherent

unbel i evabi lity of Chaney's own



account of his relationship to the workers further undercuts his
credibility.

4. Chaney's testinony regarding the receipt for $6550
dated July 25, 1980, in Respondent's Exhibit B

This recei pt for $6550, according to Chaney's testinony, was si gned
by Marcolino Gomez on July 25, 1980 when Chaney gave Gonez the above-
stated anount of noney for the sale of produce. However, the signature
whi ch appears on the receipt is clearly a carbon of another signature by
Gonmez whi ch appears on a receipt, also in Respondent's B, dated July 15,
1980. Quriously enough, there is no carbon copy of the alleged receipt of
July 25, 1980 in General Qounsel's Exhibit #4.(There are carbon copi es of
all the other receipts in Respondent's B except for the one dated July 8,
1980 and signed by Gonstantino Quz. It should be noted that the authen-
ticity of this receipt was never established since Constantino Quz did
not testify at the hearing.) No one seened to have any know edge of where
this mssing carbon copy could be. In addition, the signature fromwhich
the July 25 carbon was nade does not appear on the carbon copy of the July
15, 1980 receipt in General Gounsel's #4.

Respondent of fered no expl anation for these strange circunstances.
The only | ogical inference which can be drawn is that the signature of
Mar col i no Gnez whi ch appears on the far right of the July 15, 1980
recei pt was executed after a carbon had been placed between the July 15
original and another original, which then becane the alleged July 25, 1980
recei pt for $6550. This, coupled with Marcolino Gomez's testinony that he
did not recei ve $6550 from Roger Chaney on July 25, 1980 or sign a receipt
for $6550 on that



date, strongly infers another attenpt on respondent’'s part to de-
liberately introduce fal se evidence in this case.

Further evi dence which tends to i npeach Chaney's credibility wll
appear below Suffice it to say that the evidence points strongly to the
concl usi on that Roger Chaney never had a | ease agreenent w th Marcolino
Gnez and Feliciano Quz, and that his testinony regarding his
rel ationship to the farmng operation between February 4 and July 28,
1980, is discredited.

B. The Testinony of the Wrkers

| credit the testinony of the workers cited immedi ately bel ow
because of their deneanors as wtnesses and because this testinmony is
contradicted in part only by the discredited testinony of Roger Chaney.

Jesus Qruz Lopez testified that he began working for Roger Chaney at
Mni Ranch in July, 1980. He stated that he noticed no difference between
the presence of Roger Chaney before and after February 4, 1980. Both before
and after February 4, 1980, only Chaney told the workers what to do and kept
the workers tine card. Jesus Qruz Lopez testified that he had no indication
that he was working for anyone other than Chaney.

The difference that Jesus Quz Lopez did notice was that before
February 4, 1980 Chaney paid hi m$3.35 per hour, and between February 4,
1980 and June 10, 1980, Jesus Qruz Lopez only received $183.00. He
testified that he continued to work after Chaney stopped payi ng because he
trusted Chaney's word when Chaney told the workers that he was going to
recei ve a check fromLos Angel es for $80,000 on April 4, 1980, and at that

tinme he woul d pay back
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wages and resune paynent by the week.

Glberto Quz Quznan testified that Chaney hired himon February
27, 1980. He stated that Rudolfo Quz, Eiberto Quz and Adol fo Guznan
were al so hired by Chaney on that date. Wen Glberto Guz Qiznan
arrived at Mni Ranch, he was told by the nen who had been working there
that Chaney was paying $3.35 per hour. He also testified that Chaney
told the workers he woul d pay themon April 4, 1980 when hi s check
arrived fromLos Angel es.

Feliciano Quz testified that he had worked for Chaney in the years
1977, 1978 and 1979. O the third or fourth of March, 1980, he phoned
Chaney from Caxaca, Mexico to inquire about work. He spoke wth Chaney's
wfe through an interpreter. Quz testified that she told Quz that
there was work and to cone to Pixley wth one or two others. (nh March 6,
1980, Quz received a tel egramfrom Chaney to bring four or five other
wor ker s.

Feliciano Qruz, Marcolino Gomez, E rain Gnzal ez Vasquez and Jai ne
Hernandez Quz all testified that they arrived in Los Angel es on MNarch
15, 1980. Hrain Gnzal ez Vasquez testified that Adel fo Gonzal ez, Anadeo
Gonzal es, Heazar Gonzal ez, Aradeo Hernandez, E-minio Qtiz, Leocadio
Qtiz and a nman naned Sal vador arrived with them Four of the nen went
ahead to Pixley to ask for a loan fromtheir countrymen who worked there.
Roger Chaney then cane to Los Angel es and took the renai ni ng seven
workers back to Mni Ranch in his pickup truck. GChaney hired themall
and they began work on March 16, 1980.

Wien these nen arrived at Mni Ranch, they were told by the workers

there that Chaney was payi ng $3.35 per hour. They were
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also told that Chaney woul d not pay anything until April 4, 1980

when hi s $80, 000 check was due to arrive. Both Marcolino Gnez

and Feliciano Quz testified that they heard nothi ng about any

| ease or profit sharing arrangenent when they arrived in March.

O the contrary, they both stated that shortly after they arrived, Chaney
told them he woul d pay $3.35 per hour.

Jesus Qruz Lopez testified that on April 4, 1980, Chaney told the
workers that his check had not arrived and that it mght cone in another
week. Feliciano Quz testified that on April 7, 1980, he tal ked to Chaney
about noney. Chaney gave Feliciano Quz $2400 to divi de anongst the
twenty-four workers and stated that he was going to pay them $3.35 per
hour. Each worker recei ved $100.

The next tine the workers were paid was on My 1, 1980. Chaney gave
Feliciano Quz $2000 whi ch Feliciano divi ded anongst the workers. Each nan
recei ved $83.

O May 7, 1980 and May 9, 1980, Chaney gave Feliciano Qruz $252 and
$240 respectively. Feliciano Quz testified that each worker received
approxi matel y $13 total fromthese two paynents.

Cani el Vel asco testified that he arrived at Mni Ranch on May 14,
1980, along with Caetano Vel asco, Donate Quz Jimnez and Samuel Quz
Jimnez. Melasco testified that they were all hired by Chaney and began
working the follow ng day. They were told by Feliciano Qruz that Chaney
had not been paying, but that the workers were to receive $3.35 per hour.

n June 6, 1980, el even of the workers left Mni Ranch. (This
incident wll be discussed in detail below) Pascual Vasquez testified

that on that sane date, Chaney hired him Abel Vasquez,
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Cel evino Martinez, Teodoro Moreno, Dom ngo Moreno and Paul i ne Mranda.
Pascual Vasquez stated that he believed he woul d recei ve $3.35 per hour.

Jesus Quz Lopez testified that on June 10, 1980, he and four
other workers left Mni Ranch. (This incident wll al so be di scussed
bel ow )

The remai ning workers did not receive any nore noney until June 13,
1980. (Feliciano Quz testified that the recei pt i n Respondent’' s B dat ed
June 4, 1980 does not represent noney given to himby Chaney. He testified
that Chaney did not pay himon that date, but told himthat the purpose of
this receipt was to wpe out all back debts incurred by the workers when
Chaney bought themfood.) 1 June 13, 1980, Chaney gave Mrcol i no Gonez
and Feliciano Quz $550. Feliciano Quz testified that out of this noney,
Chaney took $170 for food. The $380 was then divi ded anongst the workers
at Mni Ranch.

n June 14, 1980, Feliciano Quz left Mni Ranch al one because his
w fe in Mexico was dying.

The | ast paynent Chaney nade to the workers was on July 15, 1980, (The
authenticity of the alleged July 25, 1980 receipt is discussed under
Chaney' s testinony, supra.) Mrcolino Gonez testified that on this date,
Chaney did not give him$2995.89. Marcolino Gonez Stated that he only
recei ved $730 and Chaney told himthat the bal ance had been paid to the
nmarket in P xley. The $730 was divi ded anongst the workers.

O July 28, 1980, the renai ning workers who are naterial to this case,

left Mni Ranch. (This incident wll be di scussed bel ow )

-13-



The testinony of all the workers regarding the tine period February
4, 1980 through July 28, 1980 clearly denonstrates that Roger Chaney was
the sol e enpl oyer and supervisor at Mni Ranch. According to their
testinmony, the only special functions perforned by Mrcolino Gonez and
Feliciano Quz were the admnistration of tinme cards and the recei pt of
noney from Chaney to divide anmongst the workers. Feliciano Quz and
Marcol i no Gnez testified that they could not read the English words on the
recei pts in Respondent’'s B and woul d si gn them because the anount of noney
recei ved corresponded wth the nunbers on the paper. Al of the workers
testified that they were hired by Roger Chaney at the rate of $3.35 per
hour. Chaney provided themwth places to live at Mni Ranch. Chaney al one
woul d assi gn themwork each norning and supervi se themthroughout the day.
He woul d deci de how nany hours they worked each day and how nuch and when
they would be paid. The workers all testified that Chaney had t hem wor ki ng
seven days per week, eight to ten hours per day.

For the reasons stated above, | credit the above-sumari zed
testinony of the workers which in turn forns the basis for the
di scussion of the events constituting the alleged unfair |abor
practices charged herein.

V. HSTRY - WIRKER PROTESTS TO CHANEY ABAJT UNPAI D WAGES, AND THE
EVENTS WH CH QONSTI TUTE THE BAS S GF THE CHARGES HEREIN

A My, 1980

As stated above, the workers at Mni Ranch believed that Chaney was
going to pay them$3.35 per hour. n April 4, 1980, Chaney tol d themt hat

he was still expecting his check fromLos Angel es
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for $80,000. Between this date and May 9, 1980, Chaney nmade four paynents
to the workers: $2400 on April 7, 1980, $2000 on May 1, 1980, $252 on My
7, 1980, and $240 on May 9, 1980. This noney was divi ded anongst twenty-
four workers. Chaney al so provided the workers with food, but the noney for
food was to be deducted fromtheir pay. The workers testified credibly that
they had no other noney besides that which Chaney gave them and that they
had borrowed noney in Mexico to conme to Pixley to work.

In May, 1980, the workers protested to Chaney about the | ack of pay
for the many hours of work they had done. HErain Gnzal ez Vasquez and
Jai ne Hernandez Qruz both testified credibly that in My, 1980, the
workers went to the packing shed to ask Chaney to pay themthe noney
they needed to send to Mexico. Feliciano Quz spoke for the workers
through gestures. HErain Gonzal ez Vasquez stated that Chaney tol d them
he coul d not give themany noney because the check had not yet arrived.

Another tine in My, 1980, the workers who were picking strawberries
engaged in a work stoppage. According to the credible testinoney of Erain
Gonzal ez Vasquez and Jai me Hernandez Qruz, Chaney told the workers to pick
nmany boxes of strawberries and clean themat the sane tine. They testified
that this was very difficult because rain had damaged the strawberry crop,
and the workers were upset that Chaney expected themto do so much work for
no noney.

They communi cated their dissatisfaction to Chaney through hand
signals. They testified that they told Chaney they coul d not do what he

asked and to pay themso they coul d go back to Mxi co.
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Chaney told the workers that if they did not work, they woul d not get paid
and they could go back to Mexico if they did not want to work. The
workers then left the field because they thought Chaney was firing them by
telling themto leave if they would not do the work. HErain Gonzal ez
Vasquez testified that then Chaney's attitude changed and he tol d the

wor kers through gestures that if they waited they woul d get paid. Seeing
no other alternative, the workers continued to work.

In addition to these two protests to Chaney about wages, Erain
Gonzal ez Vasquez testified that at the end of My, 1980, thirteen workers
at Mni Ranch filed wage clains, inferably wth the D vision of Labor
Sandard Enforcenent. Ten of these thirteen were Avadeo Gonez Her nandez,
Teodoro Qruz, Jai ne Hernandez, Jesus Qruz Lopez, Adolfo Jimnez, dlberto
Quz Quznan, Aradeo Gonzal es, Adol fo Quznman, Hiazar Gonzalez and Erain
Gonzal ez Vasquez. (See General Qounsel 's Exhibit #5)

B. June 5 and 6, 1980

Efrain Gnzal ez Vasquez testified that on June 5 1980, there were
twel ve to fifteen workers working in the field on the strawberry harvest.
At approximately 3:30 p.m, they started to talk and decided to stop work
at 4 p.m even though Chaney wanted themto work nore hours. By 4 p.m
the workers had worked nine hours that day and they were upset because
they had not gotten paid, nor did they know whet her they woul d be paid for
the work they had done for Chaney. Sone of the workers, including Efrain
Gonzal es Vasquez, Jaine Hernandez, G| berto Guz, Caetano Vel asco, Anadeo

Gnzalez, BEmnio Qtiz, Leocadio Otiz and Cel eri no Her nandez,
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left the field and went back to the house where they lived. The others
renained in the strawberry field and resuned work when Chaney arrived
t here.

The follow ng norning, the workers arrived at the packi ng shed as
usual to receive the day's work assignment fromChaney. There is
significant conflict between Chaney's testinony and that of the workers
regarding the events that followed. | discredit Chaney's testinony in
this regard because of his deneanor as a w tness, because he testified to
two contradictory versions of the sanme events at the hearing, and because
of all the reasons for discrediting his testinony summari zed above. (See
pp. 5-10, supra.)

First Chaney testified that sonme tinme in June, on a date he
could not renenber, there was a scare from the border patrol and
Marcol ino Gonmez and Feliciano Quz asked himto take some nen to the
bus station in Delano. Chaney stated: "But | couldn't tell you
whet her they were enpl oyees of theirs (Marcolino Gonez and Feliciano
Quz) or not.”

Later, Chaney testified that on June 5, 1980, Marcolino Gonez and
Feliciano Quz had cone to himand told him through Ray Vasquez, the
interpreter, that there were too many workers at Mni Ranch and there
were sone troubl e-makers they wanted to get rid of. He testified that on
June 6, 1980, Marcolino Gnez and Feliciano Quz gave hima list of the
workers that were "no good". According to Chaney, he tol d Marcolino
Gonez and Feliciano Qruz that the border patrol was in the area, and they
asked himto hide everyone but the workers they wanted to get rid of.
Chaney testified that they asked himto take these undesirabl e workers to

the bus in
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Cel ano.

These two versions of the sane events are mani festly inconsistent and
irreconcilable. In addition, Ray Vasquez, the interpreter, nentioned
nothing in his testinony about interpreting for Chaney about Mrcolino
Gormez and Feliciano Quz's troubles wth "their workers". And lastly,
Chaney' s entire testinony in this regard i s based on the previously
discredited premse that he had no control over the work force at Mni
Ranch.

| credit the testinony of the workers which follows, regarding the
events of June 6, 1980 because of their deneanors as w tnesses and because
It stands uncontradi cted by any other credibl e testinony.

E rain (Gonzal ez Vasquez and Jai ne Hernandez Qruz testified that on
the norning of June 6, 1980, they and all the other workers reported to
t he packi ng shed as usual and were waiting for Chaney to tell themwhat to
do. They testified that Chaney seened nervous and was paci ng up and down.
Then Chaney took out a list of names of the workers at Mni Ranch which is
Respondent's Exhibit C

Feliciano Quz testified that he had witten up the list of the nanes
of all the workers for Chaney so Chaney woul d know who was wor ki ng, but
deni ed havi ng made the notations "no good" and "ok" which appear next to
sone of the names in black ink. Feliciano Quz's testinony that he had
witten the list eight days after his arrival at Mni Ranch is clearly in
error since sone of the workers whose names appear on the |ist did not
arrive at Mni Ranch until My. However, consideration of the entire
record | eads ne to the conclusion that this was a mstake on the part of

the witness rather than an attenpt to fabricate testinmony. It is
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significant that while Feliciano Quz wote the list of the workers'

nanes, the notations which | abel the workers as either "ok" or "no
good" appear to have been witten by anot her's hand.

The record is unclear as to who read the nanes off the list Chaney
took out. HErain Gonzal ez Vasquez and Marcolino Gomez testified that
Chaney read the list, while Feliciano Quz testified that Marcolino Gonmez
read the list. Jaine Hernandez Quz testified that Chaney took out the
list and was having difficulty pronouncing the names of the workers so he
gave it to Marcolino Gonez to read. Regardl ess of who read the list, the
workers all testified that nineteen nanes were read fromthe list and that
Chaney instructed these nmen to get on his pickup truck. The el even whose
nanes were not read were Erain Gonzal ez Vasquez, Gl berto Quz Qiznan,
Aradeo onzal ez Qivera, Rodolfo Quz Mranda, Cel erino Hernandez Q uz,
Leocadio Qtiz Carbajal, Jaine Hernandez Quz, Adolfo Jinenez O uz,
Eriberto Quz Mranda, EEmnio Qtiz Carbajal and Caetano Vel asco. Chaney
told these el even workers to wait for himfor a half hour. GChaney then
took the nineteen nen on the pickup truck to a lot with sone | unber and
told themto hi de because the police were in the area.

Erain Gonzal ez Vasquez and Jai ne Hernandez Qruz testified that when
Chaney returned, he told the el even workers to wait a little | onger.
Chaney then went to the house where the workers lived. S x nmen who had

just arrived fromMexico were there, and Chaney took themoff the ranch in

hi s pi ckup truck.
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Erain Gonzal ez Vasquez and Jai ne Hernandez Qruz testified that
when Chaney returned for the second tine, he had a weapon in his truck.
Chaney told the el even workers to pack their bel ongi hgs because there
were too nany police and he was going to take themto the bus in Del ano.

The workers got their clothes and told Chaney that they had no
noney to go anywhere. They asked Chaney to give themthe noney he owed
them and Chaney replied that when he got a check he woul d gi ve noney to
Feliciano Quz to send to themin Mexico. The workers said they had no
noney, even for the bus.

Chaney then told the nen to get in his truck and drove to his
house. He went into his house and cane out with $110 which he gave to
Caetano Vel aso to divide anongst the workers for bus tickets. The workers
asked Chaney to let themwal k because they had no noney to go to Mexi co,
but Chaney said no, that there were too nany poli ce.

Chaney drove the workers to an al nond grove near MFarland, tol d
the workers to get off the truck, and drove away. The workers hid and
noved through the fields. Approximately twenty mnutes |ater, when they
reached the next road, they saw Chaney drive by in his pickup truck,
foll oned by two police cars.

Feliciano Quz testified that after an hour Chaney pi cked up the
nen who were hiding at the lot and drove themback to Mni Ranch. These
renai ni ng nen continued to work, and on that sane day, June 6, 1980,

Chaney hired the six nen who had recently arrived from Mexi co.
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C June 8-10, 1980

Jesus Quz Lopez testified that on June 8 or 9, 1980, he and
Aradeo Gonez went to the packi ng shed to ask Chaney for the noney he
owed them He testified that Chaney told themnot to bother hi mand
that he woul d pay themin Decenber.

Jesus Quz Lopez left Mni Ranch with Anadeo Gonez, Teodoro (uz,
H eazar (Gonzal ez and Adol fo Quznan on the night of June 10, 1980.

Jesus Qruz Lopez testified that" he left Mni Ranch because he was
afraid that if he stayed, Chaney would do the sane thing to himthat he
did to the el even workers who di sappeared on June 6, 1980. He said
that he was afraid that Chaney would fire himand not pay him

D Late June, 1980

Pascual Vasquez testified that around June 20, 1980, all the
workers remai ning at Mni Ranch asked Chaney for their wages. Pascual
Vasquez, speaking for the workers, told Chaney that they had no cl ot hes
or shoes. GChaney replied that he woul d not gi ve thema check, | ust
f ood.

Marcol ino Gorez testified that he di scussed noney w th Chaney at
the end of June, 1980. onez testified that Chaney told him through
an interpreter, that he was notgoi ng to pay themweekly but woul d pay
themfor athird part of the crop. Chaney told Gonez that if the
workers did not like it they could | eave. MNarcolino Gnez testified
that this was the first tine he had heard anyt hi ng about paynent in
shar es.

E July 16, 1980

(n July 15, 1980, Chaney gave the workers $730 out of the $2995. 89

for which Marcolino Gonez signed a recei pt. Chaney tol d
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the workers that the rest of the noney went to the Pixley Market for
food. Marcolino Gnez and Dani el Velasco testified that the workers
were upset about the anount of noney Chaney took out for food, and the
next day they went to talk to Chaney at the packing shed. (Dani el

Vel asco testified that this di scussion took place around July 18 or 19,
1980, but this mnor discrepancy is of no rel evance since Vel asco and
Gonez were clearly referring to the sane incident.)

A wonan naned | rrma Regal ado who worked at the packi ng shed and
spoke English, interpreted for the workers. Through her, the workers
told Chaney that they did not agree wth the price he had set for food.
Dani el Vel asco testified that they told Chaney they coul d each eat for
$15 per week. Chaney told the workers that the price of food was fixed
and if they did not like it they could go back to Mexi co.

F. July 28, 1980

Dani el Vel asco and Pasqual Vasquez testified that on July 28, 1980,
the workers were picking tomatoes. They testified that it was extrenely hot
and the plants did not have enough fruit to pick the thirty boxes Chaney
wanted. They told Chaney that they could not go on due to the heat but
Chaney told themto keep worki ng.

Later on, Ray Vasquez cane to Mni Ranch. The workers knew that Ray
Vasquez coul d speak English so they asked him and he agreed, to ask Chaney
to give thema check since they had no shoes or cl ot hes.

Pascual Vasquez testified that all he understood of Chaney's reply
was "No check. No check. Just food." Daniel \Velasco testified that Ray
Vasquez told themthat Chaney said he had no nmoney to pay them and that

he was going to buy groceries fromthe $500



whi ch the workers had comng to them Ray Vasquez tol d the workers that
Chaney said that the grapes had already started and to | ook for other
work or |eave the place, and that Chaney knew charges had been fil ed
agai nst himby those who already |eft, but they could not do anything to
hi m because he had no noney.

The workers did not work any nore that day. That eveni ng Pascual
Vasquez, [ani el Vel asco, Marcolino Gonmez, Paulino Mranda, Adelfo
Gonzal ez, Samuel Qruz, Donate Qruz, Francisco Qivera, and Arado
Hernandez | eft Mni Ranch. Pascual Vasquez, Daniel Vel asco and Mrcolino
Gonez all testified that they | eft because Chaney was not going to pay

themand they did not want to work for no noney.

APPLI CABLE PROV § ONS F THE ALRA AND
NATI ONAL  LABCR RELATI ONS ACT AND
GENERAL LEGAL PR NO PLES

Section 1152 of the ALRA states:

" Enpl oyees shal | have the right to self-
organi zation, to form join or assist |abor
organi zations, to bargain collectively
through representatives of their own
choosi ng, and to engage in ot her concerted
activities for the purpose of collective
bargai ning or other mutual aid or
protection.”

The | anguage of Section 1152 of the ALRAis identical to that of
Section 7 of the National Labor Relations Act (hereinafter NLRA).

Section 1153 of the ALRA states in pertinent part:

"It shall be an unfair |abor practice for an
agricultural enpl oyer to do any of the

fol | ow ng:

(a) To interfere wth, restrain, or coerce
agricultural enployees in the exercise of
the rights guaranteed in Section 1152 ..."

The | anguage of Section 1153 (a) of the ALRAis essentially the
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same as that of Section 8(a)(1l) of the NLRA

Section 1160. 3 of the ALRA states as fol |l ows:

“If, upon the preponderance of the testinony, the
board shall be of the opinion that any person
naned in the conplaint has engaged in or is
engagi ng in any such unfair |abor practice, the
board shall state its findings of fact and shall
i ssue and cause to be served on such person an
order requiring such person to cease and desi st
fromsuch unfair |abor practice, to take
affirmative action, including reinstatenent of
enpl oyees with or wthout back pay, and nakinP
enpl oyees whol e, when the board deens such reli ef
aﬁproprlate, for the | oss of pay resulting from
the enployer's refusal to bargain, and to provide
such other relief as will effectuate the policies
of this part."

Section 1148 of the ALRA states that the Agricultural Labor

Rel ations Board (hereinafter ALRB), shall follow applicable pre-
cedents of the NLRA

t hat

The Nati onal

Labor Rel ations Board (hereinafter NLRB) has | ong hel d

""any individual enployee or a group of enployees shal |

have the right at any tine to present grievances to their
enpl oyer and to have such grievances adjusted w thout the
intervention of the bargaining representative ..."
Section 9(a) of the Act, 29 US CA Section 159(a) . .
"concerted activities for the purpose of ... mutual aid
and protection are not limted to union activities.""
Salt Rver Valley Assn. v. NL.RB.,
99 NLRB 849, 32 LRRVI 2598 (CA 9, 1953);
Carbet Corporation, 191 NLRB 892, 77
LRRVI 1722 (1971).

In defining what constitutes concerted activity for the purpose of

mutual aid or protection under Section 1152 of the ALRA the ALRB has

recently hel d:

"Anything directly invol ving the enpl oynent, wages, hours,
and wor ki ng conditions of the enpl oyees qualifies.
Spinoza, Inc., 199 NLRB 525 (1972). (footnote omtted.)
The trier of fact need only reasonably infer that the nen
i nvol ved consi der ed

- 24-



that they had a grievance and deci ded anongst

thensel ves to take it up w th nanagenent.

N R L. B v. Qiersy Muski ngumHB ectric Co-operati ve,

Inc., 285 F.2d 8, 12 (CA 6, 1960)."

- Jack Brothers & MBurney, Inc.
(Feb. 25,1980) 6 ALRB Nb. 12, review
den. by G.App., 4th DOst., Dv. 1,
Nov. 13, 1980.

The NLRB has al so hel d that grievances expressed by workers to
nanagenent about wages constitute protected concerted activity under
Section 7 of the NLRA  Hntz Gontracti ng Conpany, Inc., 236 NLRB 45, 98
LRRM 1223 (1978); Precision Tool & De Mg. (0., 205 NLRB 205, 84 LRRM
1097.

GONCLUS ONS GF LAW

|.  ROGER CHANEY D SCHARGED THE ELEVEN WIRKERS HE DROVE CFF H S PROPERTY
CN JUNE 6, 1980 BECAUSE THEY ENGAGED | N PROTECTED GONCERTED ACTIM TY
AND THEREFORE THESE D SCHARGES QONSTI TUTED M CLATI ONS GF SECTI ON
1153(a) CF THE ALRA

Wi | e nuch of the applicabl e case | aw regardi ng di scri mnatory
di scharges invol ves di scharges based on union activity, the |egal
princi pl es applicable to discharges based on union activity and ot her
protected concerted activity are identical. NL RB v. J.I. Case (0.,

Bettendorf Wbrks, 198 F.2d 919 (8th dr. 1952).

In order to prove that a discharge of an enpl oyee constituted an
unfair |abor practice under Section 1153 (a) of the ALRA the CGeneral
Gounsel has the burden of show ng by a preponderance of the evi dence
that the enpl oyer knew of the enpl oyee's protected concerted activity
and there was a causal connection between the protected activity and the

di scharge. Jackson & Perkins Rose Go., 5 ALRB No. 20 (1979).

In the instant case, on June 5, 1980 at approxinately 4 p.m,
Efrain Gnzal ez Vasquez, Jainme Hernandez Quz, Glberto Quz, Caetano

\el asco, Aradeo Gonzalez, EEmnio Otiz, Leocadio Otiz and
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Cel eri no Hernandez stopped work and |l eft the field even though they knew
Chaney wanted themto work nore hours. They did this to protest the

| ong hours Chaney nmade themwork for no pay. Such a work stoppage is
clearly protected concerted activity.

"Bven if the workers had engaged in a work stoppage
after protesting the wages, such a work stoppage is
protected activity. In NLRBv. Kennenetal, Inc. (3rd
dr. 1950) 182 F.2d 817, 26 LRRM 2203, the court was

resented wth this issue, whether a single spontaneous
rief work st oppage i nspi red by wage grievances is an ac-
tivity protected by the NLRA  This propositionis in
accord with previous decisions of the NL.RB and t he
courts, and has been wel | established i n subsequent
decisions. (NLRB v. Véshington Alumnum Go., Inc. (1962)
370 U'S 9, 50 LRRVI2235; Qullet An G. v. NLRB, supra;
Anerican Hones Systens (1972) 200 NLRB 1151; Bot any
Industries (1968) 171 NLRB 1590; Qulf & Wstern
Industries (1967) 166 NLRB 7.)"

Tenneco VWst, Inc., 6 ALRB No. 53 (1980)

Chaney clearly knew of this work stoppage since he arrived in
the field shortly after the workers decided to stop work and went
back to the house in which they |ived.

The follow ng day, Chaney tol d these eight workers and three
others, Adolfo Jimnez, Rudolfo Qtuz and Eriberto Quz, to pack their
bel ongi ngs. He drove themto an al nond grove near MFarl and where he
abandoned them These action on Chaney's part clearly anount to a
di scharge of these el even nen fromtheir enpl oyment at Mni Ranch.

The fact that eight workers engaged in a work stoppage to protest
Chaney' s non- paynent of wages on June 5, 1980 and were all fired by
Chaney on June 6, 1980, points to only one logical inference: that
Chaney di scharged these eight nen in retaliation for their invol venent

in this work stoppage which was protected concerted activity.
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The evidence in the record does not establish that the other three
workers fired by Chaney on June 6, 1980, Adolfo Jimnez, Rudolfo Quz
and Eriberto Quz, participated in the June 5 1980 work stoppage.
However, the protest of June 5, 1980 was not the first of its kind at
Mni Ranch that season. (n one occasion during the nonth of My, the
workers went to Chaney and asked himto pay themthe wages he owed them
A so, during the nonth of My, the workers who were harvesting the
strawberries engaged in a brief work stoppage to protest the anmount of
wor k Chaney was asking themto do w thout paying them Both these

protests in My were protected concerted activity. Tenneco Vést, Inc.,

supra; Jack Brothers & MBurney, Inc., supra; Hntz Gontracting .,

Inc., supra.

Wi | e the causal connection between protected concerted activity
and the di scharges of Adolfo Jimnez, Rudolfo Quz and Eriberto Quz is
not explicit in the record, the discharges of these three nen nust be
seen in the context of the follow ng circunstances: 1) the history of
worker protests at Mni Ranch; 2) the fact that out of thirty workers,
Chaney chose to discharge only eleven; 3) the fact that out of these
el even, eight were clearly discharged for protesting the working
conditions at Mni Ranch; and 4) the fact that Chaney of fered no
credi bl e reason for di scharging these workers. An obviously weak or
i npl ausi bl e reason for a di scharge supports the inference that there was
anillegal reason. NL.RB v. Eastern Snelting and Refining Corp. 598
F.2d 666 (1st dr. 1979); Loeb v. Textron, Inc., 600 F.2d 1003, (1st
dr. 1979).
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Wen the di scharges of Adolfo Jimnez, Rudolfo Quz and Eiberto
Quz are viewed in this context, a strong inference is created that Roger
Chaney di scharged these nmen, along wth the ei ght who had engaged in the
wor k stoppage on June 5, 1980, in order to get rid of those at Mni Ranch
who he believed presented a threat to the status quo of worker - managenent
rel ations.

| find that the General Gounsel has sustained its burden of show ng
by a preponderance of the evidence that there was a causal connection
bet ween the di scharges on June 6, 1980 of all eleven of the workers and
their participation in protected concerted activity.

Thi s burden havi ng been net, the enpl oyer then has the burden of
presenting evidence of |egitinmate and substantial business justification
for the discharge. NL.RB v. Eastern Snelting and Refining Corp.,
supra; Lu-Ete Farns, Inc., 3 ALRB No. 38 (1977). Chaney put forth no

evi dence of any business justification for the di scharges of the el even
workers on June 6, 1980. Any inference in the record that Chaney

di scharged t hese el even workers on June 6, 1980 because his work force
was too large is negated by the fact that he hired six new workers on
that very sane day.

For all of the above-stated reasons, | conclude that the di scharges
of Erain Gnzal ez Vasquez, Glberto Quz Quzman, Anadeo Gnzal ez
Qivera, Rudolfo Quz Mranda, Cel erino Hernandez Quz, Leocadio Qtiz
Carbajal, Jaine Hernandez Qruz, Adolfo Jimnez Qruz, Eriberto Quz
Mranda, EEmnio Qtiz Carbajal and Caetano Vel asco by Roger Chaney
constituted unfair |abor practices under Section 1153(a) of the ALRA

It should be noted that the nane of Caetano Vel asco does not
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appear in the conplaint. However, | find that the issue of the legality
of his discharge by Chaney was fully litigated at the hearing. "Wen an
i nci dent has been fully litigated by the parties we are not precl uded
from det erm ni ng whet her the conduct violates the Act. Anderson Farns
Gonpany, 3 ALRB No. 67 (1977), fn. 6." P easant Valley Vegetabl e Co-op,
4 ALRB No. 11 (1978).

| also conclude that there is no evidence in the record that on
June 6, 1980, Roger Chaney di scharged any of the follow ng nen naned in
paragraph four of the conplaint: Anradeo Gonez Hernandez, H eazar
Gonzal ez Vasquez, Teodoro ruz Hernandez, Adol fo Quznan Ranos or Jesus
QG uz Lopez.
1. THE GENERAL GOUNSEL HAS NOT' MET | TS BURDEN GF PROA NG BY A
PREPONDERANCE CF THE BV DENCE THAT ON JUNE 6, 1980, ROEER CHANEY

THREATENED THE WORKERS LI STED | N PARAGRAPH 4 (- THE COMPLAINT WTH
ARREST AND DEPCRTATI ON I N M QLATI ON CF SECTI ON 1153(a) CGF THE ALRA

There is evidence in the record that on June 6, 1980, after Roger
Chaney abandoned the el even workers in the al nond grove, he returned to
the area foll owed by two police cars. This evidence creates an
i nference that Chaney brought the police to the area to arrest the
workers, all of whomwere Mexi can nationals in the Lhited Sates w t hout
docurents. However, there is no other evidence in the record that
Chaney threatened these workers wth arrest and deportati on on June 6,
1980, and | conclude that the inference created by the above-referenced
evidence fails to establish by a preponderance of the evidence that this

alleged violation of Section 1153(a) of the ALRA occurred.
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IIl. THE FIVE WRKERS WO LEFT MN RAND ON JUNE 10, 1980 VERE
CGONSTRUCTI VELY DI SCHARGED BY ROGER CHANEY IN VIAATION CF
SECTI ON 1153(a) OF THE ALRA

(n the night of June 10, 1980, Aradeo Gonez Hernandez, Teodoro Q uz

Her nandez, H eazar Gonzal ez Vasquez, Adol fo Quznan Ranos and Jesus QO uz
Lopez left Mni Ranch. At the outset, it should be noted that this
i nci dent was not charged as a separate violation of Section 1153(a) of
the ALRA in the conpl aint.

As stated above, the ALRB, in P easant Valley Vegetabl e Co-op, 4

ALRB No. 11 (1978), held that "[when an incident not included in the
conpl aint has been fully litigated' the Board is “not precluded from

det erm ni ng whet her the conduct violates the Act. Anderson Farns Conpany,
3 ALRB Nb. 67 (1977) fn. 6."

In the instant case, the five nen who left Mni Ranch on June 10,
1980 are listed as discrimnatees in the conplaint. The testinony of
Jesus Quz Lopez focused al nost entirely on the fact that these five nen
left Mni Ranch in secret on June 10, 1980 and the events which led to
their departure. Respondent had the opportunity to cross-examne this
wtness. In addition, the events of June 10, 1980 and the reasons
therefor, are focused upon as a separate incident in General Gounsel's
Post Hearing Brief.

Therefore, | find that the issue of whether a violation of Section
1153(a) occurred in relation to the five workers who left Mni Ranch on
June 10, 1980 has been fully litigated and | therefore nake the fol |l ow ng
conclusions of laww th respect to these five workers:

Jesus Quz Lopez testified that he and Aradeo Gonez Her nandez,

Teodoro Guz Hernandez, H eazar (onzal ez Vasquez and Adol fo Quznman
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Ranos decided to | eave Mni Ranch on the night of June 10, 1980 because
they were afraid Chaney would do the sane thing to themthat he had done
to the el even workers who had di sappeared fromMni Ranch on June 6,
1980. The evidence in the record indicates that these five nen did not
know what had happened to the el even workers Chaney took off the ranch.
They did know that all of the workers who di sappeared were in the Uhited
Sates wthout docunents, and that they were the only workers at M ni
Ranch that Chaney did not hide fromthe border patrol on June 6, 1980.

O June 6, 1980, Chaney had effectively denonstrated to the workers
that he was willing to take action agai nst workers who asserted their right
to protest the working conditions at Mni Ranch. The five workers who |eft
Mni Ranch on June 10, 1980 had all recently engaged in protected concerted
activity by filing wage clains agai nst Chaney wth the O vision of Labor
S andards Enforcenent (see General (ounsel's Exhibit #5). Al Bus Lines,
Inc., 232 NLRB 665, 96 LRRM 1343 (1977), p.666 fn.3; Foster Poultry Farns, 6
ALRB No. 15 (1980). Two of the five, Jesus Q uz Lopez and Anadeo Gonez, had

gone to Chaney on June 8 or 9, 1980 and asserted their Section 1152 rights
by aski ng Chaney for the noney he owed them Jack Brothers & MBurney,
Inc.,(Feb. 25, 1980) 6 ALRB No. 12, reviewden. by Q. App., 4th Ost., Dv.
1, Nov. 13, 1980; Hntz Gontracting GConpany, Inc. , 236 NLRB 45, 98 LRRV

1223 (1978). (Chaney had responded by telling these two nen not to bot her
hi mand that he woul d pay themin Decenber.
The five workers who left Mni Ranch on June 10, 1980 clearly and

justifiably felt thenselves to be in an extrenely vul nerabl e position.
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They knew Chaney had no intention of paying themuntil Decenber, if at
all (There is a clear inference that Anadeo Gonez and Jesus Qruz Lopez
told the three other workers with whomthey left Mni Ranch of their
recent conversation wth Chaney.). They al so had reason to bel i eve that
at any tinme Chaney mght run themoff the ranch or have themarrested or
deported, particularly if they continued to protest their working

condi ti ons.

Chaney created a situation in which these five workers justifiably
feared for their own safety because they had engaged in protected concerted
activity. This situation amounted to a constructive di scharge of these
workers in violation of Section 1153(a) of the ALRA Merzoian Bros. Farm
Managenent Go., Inc. (July 29, 1977) 3 ALRB Nb. 62, review den. by Q. App.,
5th Dst., Septenber 28, 1979. In addition, Chaney created a situation in

whi ch these five workers justifiably believed that they had to choose

between forfeiting their statutory right to protest their working conditions
or putting thensel ves in an increasingly vul nerabl e and dangerous situati on.
This too amounts to a constructive discharge in violation of Section 1153(a)

of the ALRA  Suburban AMZ Jeep, Inc., 211 NLRB 454, 87 LRRVI 1442 (1974);

Arerican Enterprises, Inc., 191 NLRB 866, 77 LRRM 1586 (1971); Royal O own
Bottling Gonpany, Inc., 188 NLRB 352, 76 LRRM 1303 (1971).
V. THE NNE WIRKERS WHO LEFT MN RANCH ON JULY 28, 1980 WERE
QONSTRUCTI VELY D SCHARGED BY ROGER CHANEY | N M QLATI ON CGF
SECTI ON 1153(a) CGF THE ALRA

O July 16, 1980, the workers who remai ned at Mni Ranch protested to

Chaney about the anmount of noney he charged themfor food.
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This protest was clearly protected concerted activity on the part of the
workers regardl ess of the nerit of their conplaint. Jack Brothers &
MBurney, Inc., (Feb. 25, 1980) 6 ALRB No. 12, reviewden. by Q. App.,
4h Ost., Ov.l, Nov. 13, 1980; Hntz Gontracting Conpany, Inc., 236 NLRB
45, 98 LRRM 1223 (1978). In essence, Chaney told the workers that the

price of food was fixed and they coul d go back to Mexico if they continued
to conpl ai n.

O July 28, 1980 the workers protested to Chaney about the amount of
work he was asking themto do in the extrene heat. They asked Chaney for
the noney he owed them They told himthey had no clothes or shoes. This
too was protected concerted activity on the part of the workers. Jack

Brothers & MBurney, Inc., supra; Hntz Contracting Go., Inc., supra.

Chaney told themhe woul d not give themnoney, only food, and to go | ook
for work sonewhere else or leave Mni Ranch. The clear inference was that
if they were going to continue to ask for noney they should get off the
ranch.

The essence of Chaney's responses to the workers on both July 16 and
July 28, 1980 is that the workers had two choi ces: they coul d either
cease their protests and accept the working conditions inposed by Chaney
at Mni Ranch, or they could quit.

O July 28, 1980, Amado Hernandez, Mrcolino Gonez, Pascual Vasquez,
Donate Qruz, Francisco Qivera, Samuel Qruz, Daniel \elasco, Adelfo
Gonzal ez and Paul ino Mranda understood that if they stayed at Mni Ranch
they woul d, in essence, be agreeing to work for no pay. At this point they
decided to quit rather than continue to work under Chaney's unl awf ul
condition that they forfeit their statutory right under Section 1152 of
the ALRA to denand that Chaney pay them
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the noney he owed t hem
The NLRB has | ong hel d:

"[Requiring enpl oyees to give up their statutory right

to engage in protected concerted activity in exchange

for continued enpl oynent constitutes the inposition of

an unl awful condition to continued enpl oynent anounti ng

to a constructive discharge. "
Subur ban AMZ Jeep, Inc., 211 NLRB 454, 87 LRRM
1442 (1974); Anerican Enterprises, Inc., 191 NLRB
866, 77 LRRVI 1586 (1971); Royal Qown Bottling
Gonpany, Inc., 188 NLRB 352, 76 LRRM 1303 (1971).

That is exactly the requi renent Chaney inposed on the workers at Mni Ranch.
Accordingly, |I find that Roger Chaney constructively di scharged Anado
Her nandez, Marcol ino Gonez, Pascual Vasquez, Donato Qruz, Francisco Qi vera,
Samuel Qruz, Daniel \Velasco, Adelfo Gnzal ez, and Paulino Mranda in

violation of Section 1153 (a) of the ALRA

REMEDY | N UNFAI R LABCR PRACTI CE CASE
Havi ng found that the enpl oyer violation Section 1153 (a) of the ALRA

| shall recommend that it cease and desist therefromand take affirnative
action designed to effectuate the policies of the ALRA as delineated by the
fol | ow ng order.

CROR

Respondent, Mni Ranch Farns, its owners, partners, officers,
agents, successors, and assigns shall:

1. GCease and desist frominterfering wth, restrai ning and
coercing enpl oyees in the exercise of their right to engage i n concerted
activities for the purpose of nutual aid or protection.

2. Take the follow ng affirnative actions which are necessary to
effectuate the policies of the ALRA

A Ofer Caetano Vel asco and all the discrimnatees |isted
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par agraphs 4 and 4A of the conplaint full and i mredi ate reinstatenment to

j obs conparabl e to those held by these workers at Mni Ranch prior to their
di scharges, without prejudice to their seniority or other rights and

privil eges.

B. Mike whol e Caetano Vel asco and all the discrimnatees |isted
I n paragraphs 4 and 4A of the conplaint for any |oss of pay or economc
| osses suffered by reasons of their discharges, plus interest thereon.

C Preserve and nake available to the Board or its agents, upon
request, for examnation and copying, all payroll records, social security
paynent records, tine cards, personnel records and reports, and ot her
records necessary to anal yze the back pay and reinstatenent rights due
under the terns of this order.

D Sgnthe Notice to Enpl oyees attached hereto. Uon its
translation by a Board Agent into all appropriate | anguages, Respondent
shal | reproduce sufficient copies in each | anguage for the purposes set
forth herew th.

E Wthin 30 days after issuance of the order, mail a copy of
the attached Notice in appropriate | anguages to each of its enpl oyees
enpl oyed between February 4, 1980 and the present.

F. Post copies of the attached Notice in all appropriate
| anguages, for one year in conspicuous places on its properties, the tine
and pl aces of posting to be determned by the Regional D rector.

Respondent shal | exercise due care to repl ace any copy or copies of the
Noti ce which nay be altered, defaced, covered or renoved.
G Arange for a representative of Respondent in the conpany of

a Board Agent to distribute and read the attached Notice
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in English and all other appropriate | anguages, to its enpl oyees assenbl ed
on conpany property, at tinmes and places to be determned by the Regi onal
Drector. Follow ng the reading, the Board Agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions the enpl oyees nay have concerning the Notice or enpl oyees'
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to any non-hourly wage
enpl oyees to conpensate themfor tinme lost at this reading and the
guest i on- and- answer peri od.

H Notify the Regional Drector wthin 30 days after
the issuance of this order of the steps it has taken to conply
herewith, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.
DATED  Decenber 29, 1980

{ |

L/Q / Q.A-—-—-—x.f
ALEX RE SVAN . -
Admnistrative Law O ficer
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NOT CE TO EMPLOYEES

After charges were nade agai nst us by Erain Gonzal ez Vasquez and a heari ng
was hel d where each side had a chance to present its side of the story, the
Agricultural Labor Relations Board has found that we interfered wth the
rights of our workers to act together to hel p one another as a group. The
Board has ordered us to distribute and post this Notice.

Ve wll do what the Board has ordered, and also tell you that the
Agricultural Labor Relations Act is alawthat gives all farmworkers these
rights:

1. To organi ze t hensel ves;

2. To form join, or help unions;

3. To bargain as a group and to choose whomt hey
want to speak for them

4. To act together wth other workers to try to get a
contract or to hel p and protect one another; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VE WLL NOT do anyt hi n? inthe future that forces an?/_ enpl oyees to do,
or stops any enpl oyee fromdoing, any of the things |isted above.

If you have any questions about your rights as farmworkers or this
Notice, you rmay contact any office of the Agricultural Labor Rel ations
Board. e is located at 627 Main Sreet, Delano, California 93215,

t el ephone (805) 725-5770.

DATED. MN RANCH FARVB

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOI ReEMOVE G- MUTI LATE



STATE G CALI FCRN A
AR AQLTURAL LABCR RELATI ONS BOARD

In the natter of:
MN RANCH FAR\S,
Respondent - Enpl oyer,

CASE NO 80-C=101-D

and
BFRAI N QONZALEZ VASQLEZ,

— N e e e N N N N N N N

Petitioner-Charging Party.

GROER
It is hereby ordered that the foll owing correction be nade in
Admnistrative Law Gficer's Decision: at page 10, paragraph 3, line 2,

the date July 1980 shall be anended to read July 1979.

Dated: Septenber 8, 1981

/@//,Lx o

ALEX RE SVAN
Admnistrative Law Gfi cer
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