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DEA S ON AND D SM SSAL G- PETI TI ON FCR CERTI Fl CATI ON
A Petition for CGertification was filed by the United FarmWrkers of

Arerica, AFL-AQ (WW on August 6, 1980. The Enpl oyer, Kamnoto Farns, filed

a response pursuant to 8 Galifornia Admnistrative Gode section 20310(a) (6)
(B) inwhichit stated that 40 enpl oyees were working during the payroll period
preceeding the filing of the petition (hereafter "the eligibility period') and
that 70 were expected to be enpl oyed during the period of highest enpl oynent
for that year (hereafter "the peak period’).? The Enployer also stated that its
workforce during the eligibility period was | ess than 50 percent of the
wor kforce at the peak peri od.

The Board agent determned that the figures of 40 and 70 were not
inflated and noted that 40 was greater than 50 percent of 70. A no tine did
the Board agent ask the Enpl oyer to clarify the seeming contradictioninits

response, al though the Enpl oyer had

YThe Enpl oyer later testified that he believed the question had asked how
nmany additional enpl oyees he expected to hire at the peak period and that
his answer (70 enpl oyees) was in accordance wth that belief.



asked several tines for the basis of the Board agent's determnation that the
petition was tinely filed because the nunber of enployees in the eligibility
peri od exceeded 50 percent of the nunber to be enpl oyed in the peak period.

A representation el ection was conducted on August 9, 1980, anong the
Enpl oyer's agricultural enployees. The official Tally of Ballots showed the

follow ng results:

WPW. .. oo 29
No thion. ............ 3
Chal | enged Bal | ot s. 1
Total ................ 33

The Enployer tinely filed post-el ection objections, three of which
were set for hearing. Inits objections, the Enpl oyer alleged that the
petition was not tinely filed pursuant to CGalifornia Labor Gode section
1156. 4,7 that the UFWdetai ned and threat ened enpl oyees on two occasi ons, and
that its conduct affected the outconme of the el ection by creating an at nosphere
of fear and coerci on.

A hearing on the objections was hel d on Novenber 17 and 18, Decenber
8, 9 and 10, 1980, and January 12 and 15, 1981, before Investigative Hearing
Examner (IHE) Ruth Friednan. Q1 April 13, 1981, the | HE i ssued her Deci sion,

i n whi ch she recormended that the objections be di smssed and that the UFWbe

certified as the

Z Labor (ode section 1156.4 states in part: "the Board shall not consider a

representation petition or a petition to decertify as tinely filed unless the
enpl oyer' s payrol | reflects 50 percent of the peak agricul tural enpl oynent for
such enpl oyer for the payroll period i mediately preceeding the filing of the
petition. "

7 ALRB No. 45 2.



excl usi ve col |l ective bargai ning representative of all the Enpl oyer's
agricul tural enpl oyees. The Enpl oyer and the UFWeach tinely filed exceptions
tothe IHEs Decision wth a brief in support of its exceptions.

Pursuant to Labor (ode section 1146, the Agricultural Labor Rel ations
Board (Board) has delegated its authority in this natter to a three-nenber
panel .

The Board has considered the objections, the record, and the |HE s
Deci sion and recommended O der of Certificationin light of the exceptions and
briefs filed by the parties, and has decided to affirmthe IHE s rulings,
findings, and conclusions only to the extent consistent herewth.

Wienever it appears that peak for the current cal endar year has been
reached, the initial step in determning whether the Petition for Gertification
was filed when the enpl oyer's workforce was at |east 50 percent of its peak
enpl oynent force is the "body count” nethod; that is, the nanes on the payroll
for the eligibility period are counted and conpared w th the nunber of nanes on
the payroll for the peak period. Donley Farns, Inc. (Sept. 22, 1978) 4 ALRB
No. 66; A & D Christopher Ranch (CGct. 9, 1981) 7 ALRB Nb. 31. The next net hod

for neasuring |levels of enploynent in determning peak i s to conpare the

aver age nunber of enpl oyees worki ng each day during the two rel evant payrol |
periods. Q, toexplain this nethod i n another nanner, we count the nunber of
enpl oyees listed on the payroll list for each day of the particul ar pay period
and add themtogether to arrive at a total nunber of enpl oyee days. This total

is then divided by the nunber of days in the pay period in order to
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obtai n the average nunber of enpl oyees who worked each day of that period.

Mari 0o Sai khon, Inc. (Jan. 7, 1976) 2 ALRB No. 2.

Bef ore appl yi ng these net hods, however, we nust consider the
appropri ateness of conparing the 1979 peak figures wth the eligibility period.
V¢ uphold the IHE s determnation that the 1979 payroll records may be used to
estimate the prospective peak enpl oynent of the year of the el ection (1980).
As the 1980 peak had not been reached at the tine the petition was filed, the
Enpl oyer submtted only the 1979 peak-payroll records to the Regional O rector
In support of his peak enpl oynment contention. This .Board has held that, in
prospect i ve- peak cases, the Regional Director nmay rely on peak figures for
prior years. Information as to changed circunstances, whi ch woul d cause hi gher
peak enpl oynent in the year of the election, nust be provided by the enpl oyer
at the tine of the Regional Drector's investigation. Domngo Farns (Miy 10,

1979) 5 ALRB Nb. 35.

The Enpl oyer has been engaged in rowcrop farmng in San Benito Gounty
for alnost 55 years. Enployees are hired both directly and through | abor
contractors. About 15-20 enpl oyees work year-round as nechanics, irrigators,
tractor drivers, supervisors, and general naintenance workers. A second group
of enpl oyees is hired through | abor contractor Rodriguez who supplies | abor
only to Kamnoto Farns. The Rodriguez crew works fromApril to Cctober
performng cultivating and harvesting functions. Gher enpl oyees are hired
when needed through a [ abor contractor or individually. In 1979, Labor
Gontractor Val enzuel a suppl i ed enpl oyees fromMiy to Gctober.  The fol | ow ng

chart summarizes the work patterns for all

7 ALRB No. 45 4,



crews who worked during the 1979 peak period and/or the 1980 eligibility
peri od.

NUMBER OF BEMPLOYEES THAT WIRKED EACH DAY AT KAM MOTO FARVB
Sun. Mn. Tues. \éd. Thurs. Fri. Sat .

1979 Peak

(9/7-13/ 79)

a) Drect 5 17 21 19 20 18 15
b) Rodri guez 0 35 31 18 26 38 21
c) Valenzuela 17 18 17 12 11 21 23
Tot al 22 70 69 49 57 77 59
Higibility

(7/ 25- 31/ 80)

b) Rodrigez 0 1 18 21 21 1 1
Tot al 5 16 34 38 34 16 17

The evi dence shows that under the "body count” nethod of conputation,
the petition was not tinely filed since only 40 enpl oyees worked during the
1980 eligibility period while 103 worked during the 1979 peak period. In
conparing the average nunber of enpl oyees worki ng each day during the two
rel evant payrol| periods, we find that there is a total of 160 enpl oyee days
worked in the 7-day eligibility period fromJuly 25 through 31, 1980. This
figure, divided by 7, gives us an average of 23 enpl oyees per day. Applying the
sane nethod of conputation to the 1979 peak period, a total of 402 enpl oyee
days in the seven-day payroll period fromSeptenber 7 through 13, 1979, we
arrive at an average of 57 enpl oyees per day. As the eligibility-period
enpl oyee count of 23 is | ess than 50 percent of the 1979 peak-period enpl oyee

count
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of 57, the petition was not tinely filed under this nethod of conputation or
under the statutory guidelines of Labor Code section 1156. 4. %

In Charles Mal ovich (Myy 9, 1979) 5 ALRB Nb. 33, the Board hel d that

the proper standard of reviewin prospective-peak cases is whether the Board
agent's estinate as to the prospective-peak figure was reasonable in |ight of
the infornation available to himor her at the time. As this is a prospective-
peak case, we find that the Ma ovich analysis is controlling.

Unhder Labor Code section 1156.3 (a), the Board agent has a duty to
investigate the tineliness of a petition for certification. The | HE found t hat
the Board agent shoul d have attenpted to reconcil e the Enpl oyer's inadvertent
contradi ction whi ch was apparent on the face of its response to the Petition.
As discussed previously, the Enpl oyer stated therein that it had not yet
reached its peak enpl oynent period for the current cal endar year, noting that
while it enpl oyed 40 workers during the statutory pre-petition payroll period,
it expected to enpl oy 70 workers during a future peak period. The Ewl oyer,
however, neant that it woul d enpl oy 70 workers over and above its current
enpl oynent | evel and this obvi ous di screpancy, according to the I|HE woul d have
been readily clarified had the Board agent nmade inquiries of either the

Enpl oyer or its
LTI

9As the Enpl oyer had a single payrol|l schedule for all enployees in the
eligibility and peak periods, we do not reach the nodified averagi ng net hod of
Luis Scattini & Sons (Mar. 3, 1976) 2 ALRB No. 43, wherein the Board hel d that
when the payrol | periods for different crews overlap or are of different
| engths, these crews nay be averaged separately.
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attorney, both of whomwere available.? Accordingly, we conclude that the
Board agent's determnation was not reasonable in light of the infornation
which was available to himat the tine. Because of our finding that the
petition was not tinely filed, it is not necessary that we reach and resol ve
the nerits of the Enpl oyer's renai ning objections to the conduct of the
el ection or conduct affecting the results of the el ection.
RER

By authority of Labor Code section 1156.3, the Agricul tural Labor
Rel ations Board hereby orders that the el ection heretofore conducted in this
natter be, and it hereby is, set aside and that the Petition for Gertification
be, and it hereby is, dismssed.

Dat ed: Decenber 21, 1981

JGN P. MCARTHY, Menber

ALFRED H SONG  Menber

“The I HE coul d not find that the petition was tinely filed on the basis of
exi sting Board net hods of conputing peak. She then devised a new nethod, a
conpari son of the body count for the eligibility period to an average for the
peak period, and concluded that a determnation of peak was obtai nabl e by that
nethod. V& reject the | HE s approach since the peak question herein is neither
novel nor unique and thus is anenabl e to established Board precedents.

7 ALRB No. 45 1.



MEMBER VALD E, D ssenti ng:

S nce its inception, the Board has struggl ed with the peak
enpl oynent requirenents of Labor Gode section 1156.4. "Peak" is a concept nade
I ncreasi ngly conpl ex by the w de range of seasonal enpl oynent patterns and
practices encountered in agriculture. The Board has | abored admrably to obey
the command of section 1156.5 "to provide the fullest scope for enpl oyees'
enjoynent of the rights included in this part,"” wthin the framework of rules
which will allow enpl oyers, enpl oyees, and unions "to know w th reasonabl e
certainty when they nay call for an election at a particul ar enpl oyer's

operation.” Bonita Packing ., Inc. (Dec. 1, 1978) 4 ALRB No. 96 at 9.

M concurrence in A& D Grristopher Ranch (Gct. 9, 1981) 7 ALRB Nb.

31 notw thstanding, | amnow of the opinion that the Board' s peak deci sions,
including the ngjority opinionin this case, fail to provide the fullest scope
for enployee rights and al so fail to provide clear guidance to either the

parties or our
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ow field staff charged wth investigating el ection petitions under very
difficult tine constraints.?

In Mario Sai khon, Inc. (Jan. 7, 1976) 2 ALRB Nb. 2, the Board

observed that turnover and fluctuation in enpl oynent needs are typical in
agriculture, therefore nmaki ng the "enpl oyee count” nethod of determni ng peak
unreliable.? The Board attenpted in Saikhon to insure a reliable and consi stent
neasure of peak by creating an averagi ng net hod whereby the nunbers of

enpl oyees wor ki ng each day during the rel evant payrol|l periods are added and
then divided by the nunber of days in the payroll period. This nmethod yields an
"average enpl oyee day" for the eligibility and peak payrol| periods which nmay
then be conpared to determne peak. The averagi ng concept, in essence, nakes a
stable work force out of a potentially unstable one for the purpose of the com
pari son.

A though the Sai khon deci si on concl udes that averaging "is the
appropri ate neasure of enpl oyee conpl enent for purposes of determning peak,"
the averaging nethod has not entirely
LI
LITETTETTETTTT ]

YLabor Qode section 1156.3(a) requires that an el ection be held within
seven days of the filing of a petition. Gonsidering the need to hold a pre-
el ection conference and give the enpl oyees notice of the el ection, a Board
agent may have only two or three days i n which to conplete an investigation,
i ncl udi ng "peak” questi ons.

ZThe "enpl oyee count" nethod conpares the total nunber of enpl oyees on the
the payroll list for the eligibility period wth the total nunber of enpl oyees
on the payroll list for the period of "peak enpl oynent." This was the first
net hod enpl oyed by the Board and probabl y the sinplest.
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super seded the "body count" nethod of deternining peak.? In Val dora Produce

(Feb. 4, 1977) 3 ALRB No. 8 and Kawano Farns, Inc. (Mar. 16, 1977) 3 ALRB No.

25, the Board used a "body count” to uphold the tineliness of elections,

w thout reference to Sai khon or turnover in the work force. In Bonita Packing

M., Inc. (Dec. 1, 1978) 4 AARB No. 96, the Investigative Heari ng Exam ner
(IHE) offered a new unified anal ysis of the peak question whi ch conbi ned bot h
a "body count” and a job slots theory. The Board, however, rejected the |HE s
analysis, ruling that "both the 'body count' and Sai khon approaches are
reasonabl e neasures of the tineliness of petitions under this statute, and we
shall therefore continue to find petitions which neet either of these formilas
tobetimely." 4 ALRBNo. 96 at 10.7

What ever the Board' s avowed purpose, the Bonita Packi ng deci sion

has blurred the distinction between the two approaches, apparently ignoring
the rel evance of turnover, and has caused greater uncertainty as to which

appr oach appl i es i n whi ch

¥A though the averagi ng nethod, at first blush, seens to be an all - purpose
formula, the nethod fails to account for significant fluctuation in the size of
the work force when enpl oyees are paid daily. In cases such as Jack Brothers &
MBurney, Inc. (Dec. 1, 1978) 4 ALRB Nb. 97, the Board has had to construct a
"representative" payroll period, because certain crews had a one-day payrol l
period. S nce "averaging' fails to adequately consider the representative
qguality of the work force during the eligibility and peak payrol | periods, |
woul d rather use the term"job slots.” This termnore accurately reflects the
goalo| of reducing the Enpl oyer's enpl oynent pattern to a stable, daily | abor
need.

“S nce the message in Bonita was not clear enough, we held in A& D
Chri stopher Ranch, supra, 7 ALRB No. 31, that not only are both approaches
reasonabl e, but both should be applied in every case. If the "body count”
does not work, then averagi ng nust be applied, effectively giving the
Petitioners two chances to show tineliness.

7 ALRB No. 45 10.



circunstances. | would therefore adopt the analysis of the IHE in Bonita

Packing and hereafter conpare the nunber of enployees during the
eligibility period to the nunber of job slots in the enpl oyer's work force
during the period of peak enpl oynent.

This anal ysi s nakes sense for several reasons. Hrst, the purpose
of the peak requirenent is sinply to insure a representative election; it is
not a mathenatically precise fornula. Labor Code section 1156.3(a)(1) states
that the "agricultural enpl oyees currently enpl oyed" during the pre-petition
payrol | period are to be considered in determning peak. This, it seens to ne,
calls for a "body count" during the eligibility period.¥ The period of peak
enpl oynent, however, is not defined in the statute and is a nore el usi ve
concept. S nce an enpl oyer's peak enpl oynent period has often not yet occurred
at the tine of the petition, prospective peak is determned by estinates which
cannot possibly determne wth certainty whether or to what extent there is
turnover. Therefore, a "body count” is an inpracticable neasure in nmany peak
cases. The nost useful and consistent neasure of the peak period, in ny
opinion, is the job slots theory.

In accord wth the IHEin Bonita Packing, | would refer to the

nunber of job slots that the Enpl oyer has in its work
LITETTETTETTTT]
LITETTETTETTTT]

YA though the nunber of enpl oyees who are eligible to vote may be great or
snal | dependi ng, sonewhat randonty, on turnover, the fact remains that all of
these eligible voters have an interest in the choice of representative. The
guestion is whether their nunber is sufficiently large to be representative of
the Enpl oyer' total work force.

7 ALRB No. 45 11.



force.? The peak enpl oynent period woul d then correspond to the period when the
enpl oyer's needs for labor, and therefore its labor costs, are the greatest.
I f the nunber of enpl oyees enpl oyed during the eligibility period is at |east
50 percent of the highest nurmber of job slots the enpl oyer has in its work
force during any payrol| period of the year of the petition, then the petition
is tinely.

| believe that one formula, applicable in all peak cases, wll
greatly sinplify peak determnations in the future for everyone concer ned.
Qver and above the efficiency of a unified system this formul a serves the
statutory command to interpret the peak requirenent in a way whi ch provides
"the full est scope for enpl oyees' enjoynent of rights.” Labor Code section
1156.4. That section, read in conjunction with section 1156.3(c),” requires
that an el ection petition be considered tinely when the eligible voters
constitute a reasonably representative work force. A though the rul e described
above is not perfect, | believe it is workable and nost clearly reflects the
intent of the Legislature in creating the peak requirenent.

S nce the payroll records in this case indicate that 40

¥ Snce this concept does aimto deternine the nunber of enpl oyees that
woul d be enpl oyed during the peak period if the enployer's work force was
St able, it 1s functionally equivalent to an average nunber of job slots per
ay.

" Section 1156.3(c) states in relevant part that: "Wl ess the Board
determnes that there are sufficient grounds to refuse to do so, it shall
certify the election.”™ This section has been interpreted to create a
presunption favoring certification where the enpl oyees voting have chosen to be
represented. See Galifornia Lettuce G. (M. 29, 1979) 5 ALRB N\o. 24.
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peopl e worked during the eligibility period and that the enpl oyer had

approxi mately 57 job slots inits work force during the peak period, | woul d
find the election petition was tinely. | would al so dismss the objection
regardi ng threateni ng conduct by UFWagents. The conduct was not of such
character as woul d affect the outcone of the el ection. Frudden Enterprises,
Inc. (Aug. 21, 1981) 7 ALRB Nbo. 22; Joseph Qubser Go. (Cct. 9, 1981) 7 ALRB Nb.
33.

Based on all the foregoing, | would certify the UFWas t he excl usi ve
representati ve of the agricultural enpl oyees of Kamnoto Farns. Dated:

Decenber 21, 1981

JEROME R WALD E Menber

7 ALRB No. 45 13.



CASE SUMVARY

Kamnmoto Farns (URW 7 ALRB No. 45
Case No. 80-RG 34- SAL

|HE DEQ S ON

A hearing was held before an IHE to determne whether the petition
was filed when the enpl oyer was at 50 percent of its peak enpl oynent for the
year and whet her certain conduct of UFWagents affected the out cone of the
el ection. n the peak question, the | HE conpared the "body count” in the
eligibility period to the average nunber of enpl oyees who worked during the
prior peak season and found the election tinely. The IHE al so concl uded t hat
the msconduct of the UFWagents was not of such serious character as woul d

affect the outcone of the election. She therefore recommended certification of
the UFW

BOARD DEO S ON

The Board rejected the | HE s concl usi ons regardi ng peak. Wsing first
a "body count™ for both the eligibility and peak periods, then an averagi ng
net hod for both periods, the Board found that neither nethod indi cated 50
percent of peak enpl oynent. The petition was therefore dismssed as untinely.

D SSENT

Menber VMl die would adopt the IHE s analysis and recommendati on,

concluding that it is appropriate to conpare eligible voters to projected
average job slots at peak.

* * *

This Case Sunmary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB



STATE CF CALI FCRN A
BEFCRE THE
AR ALTURAL LABCR RELATI ONS BOARD

KAM MOTO FARVE g
Respondent g
) Case No. 80-RG 34- SAL
and )
WN TED FARM WRKERS OF AMER CA g .
AFL-Q 0 ) FILLES
o ) A\ (&
Peti ti oner ) h:.‘ Ao >
) i'f ?-:"'/ ) f‘:u";'l'.:;n 3 '::;r:::;?r x"-_lt_j; .
.__|J' . 4 E fy =
APPEARANCES! |7 Necen.., / iy
Arthur V. Pank and '-.:-’fb 5*"::;_{-;;’3;1:‘% !
A Randall Smth R A
S ns & P ank “H, .
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DEQ S ON

Ruth M Friednan, Investigative Hearing Examner: O August 9,
1980, a representation el ection was hel d anong the enpl oyees of Kam noto Farns
(hereinafter the "Enployer”) in San Juan Bautista, Galifornia. The election
was based en a petition for representation filed by the ULhited FarmWrkers of
Anerica, AFL-AQ O (hereinafter the "Uhion," or "UFW) on August 6, 1980. The
UFW



recei ved 29 votes to three votes for no union,

The Enpl oyer filed objections to the el ection pursuant to Labor Gode
81156, 3(c). The Board di smssed sone of the objections pursuant to 820365(e)
of its Regulations and set three objections for hearing pursuant to 8 CGal,
Admn, Gode 820365(g). These issues were set for hearing;

1. Wiether the representation petition in the

above-captioned case was tinely filed pursuant to

Labor Code Section 1156, 4;

2. Wether, on or about August 7, 1980, agents

and/ or adherents of the Uhited FarmWrkers of

Arerica, AFL-QOarrived at the Kamnoto Ranch,

parked their cars in front and back of the truck

of E B, Rodriguez, and detained the crew and if

so, whet her such conduct unlawful |y affected the

outcone of the election; and

3. Wether on or about August 8, 1980, agents

and/ or adherents of the UFWfollowed E B.

Rodriguez and his crewto the | abor canp,

threwrocks and yelled, and if so whet her such

conduct unlawful ly affected the outcone of the
el ection.

A hearing was held in Salinas on Novenber 17 and 18, Decenber
8, 9 and 10, 1980, and January 12 and 15, 1981. The Enpl oyer and the UFWwere
represented by counsel. After the hearing, both parties filed briefs. Based

on the evidence presented at the hearing, and on the record as a whol e, | nake

the follow ng findings of fact and concl usions of |aw

THE BVPLOYER S CPERATI ON

Kuni j o Kay Kamnoto has been engaged in rowcrop farmng in San
Benito Gounty for alnost 55 years. He has been the owner of Kamnoto Farns for

45 years. During 1980, Kamnoto Farns are



tonat oes, lettuce, garlic, cucunbers, potatoes, sugar beets and beans.

Enpl oyees are hired both directly and t hrough | abor
contractors. About 15-20 enpl oyees work year-round as nechanics, irrigators,
tractor drivers, supervisors, and general maintenance workers. Another group
of enpl oyees are on the payrol|l of |abor contractor E, B, Rodriguez, though at
one tine they were paid directly by Kamnoto, Mst of these enpl oyees |ive
year-round in a | abor canp owned by Rodriguez, Rodriguez supplies |abor only
to Kamnoto Farns; he does not contract |abor to other growers. The Rodriguez
enpl oyees work fromabout April to Cctober performng cul tivating and
harvesting functions. Typical work includes thin-nine and weedi ng | ettuce,
tomat oes, sugar beets and cucunber pul ling and topping garlic and picki ng
cucunbers. Enpl oyees in Rodriguez crew al so work as sorters on the tomato
har vesti ng machi nes during the tonato harvest.

Q her enpl oyees are hired when needed t hrough a | abor
contractor or individually. 1n 1979 labor contractor A fredo Val enzuel a
suppl i ed enpl oyees who worked during various payroll on periods fromMy to
Cctober, During the peak payrol| period they were harvesting nachi ne
tonat oes, but during other periods they worked at other tasks such as hoei ng
| ettuce and pi cking peppers. 1n 1980, the year of the el ection, |abor
contractor Y. G Reyes supplied enpl oyees to work in cucunbers on August 7
8, 11, 12 and 13. The days in which the Reyes crew worked overl apped t he

el ection period, a UPWstrike in the San Juan Bautista area and the

—3-



Enpl oyer' s peak enpl oynent for 1980.
THE PEAK EMPLOYMENT | SSLE

A The Board Agent's Determnation 0 Peak

Labor Code 81156.4 requires the Board to consider a representation
petition as tinely only if the enployer's enpl oynent in the payroll period
I medi atel y preceding the electionis at |east 50%of the peak agricul tural
enpl oynent for current cal andar year.?

In this case, peak enpl oynent for 1980 occurred after the
el ection petition was filed. In such a case, where peak is prospective, the
Board determnes whet her the Board agent who investigated the petition nmade a
reasonabl e determnation that the representation petition was tinely filed

based on the infornation that

Yl abor (ode §1156. 4 reads:

Recogni zing that agriculture is a seasonal
occupation for a majority of agricultural

enpl oyees, and w shing to provide the full est scope
for enpl oyees' enjoynent of. the rights included in
this part, the Board shall not consider a
representation petition or a petition to decertify
as tinely filed unless the enpl oyer's payrol |

refl ects 50 percent of the peak agricultural

enpl oynent for such enpl oyer for the current

cal endar year for the payroll period i medi ately
preceding the filing of the petition.

In this connection, the peak agricul tural

enpl oynent for the prior season shall al one not be
a basis for such determnation, but rather the
Board shal | estinate peak enpl oynent on the basis
of acreage and crop statistics which shall be
applied uniformy throughout the Sate of
Galifornia and upon all other rel evant data.



available. Charles Mil ovich (1979) 5 ALRB No. 33,

The Board agent in charge of this el ection nade a m ni nal
i nvestigation of the peak i ssue because he considered that the Enpl oyer had not
properly questioned the allegation made in the Lhion's petition that the
el ection petition was tinely fil ed.

The Lhion's petition for certification was served during the late
afternoon of Sunday, August 3, and presented to the ALRB Salinas office on
Tuesday, August 5, (n that day, a | awyer who had * been contacted by M.
Kamnoto cal l ed the Board office and vas told that the petition had not yet
been assigned to a Board agent. O Vdnesday, the petition was fornmally fil ed,
and inthe late norning or early afternoon the Board agent in charge of the
petition caller. the attorney and told himthat the Enpl oyer's Response to
Petition for Certification, a docunent that the Board s Regul ations require ah
enpl oyer served wth a petitionto file, was due at 4:09 that afternoon since
the petition alleged that a strike was in progress, 8 Cal. Admn. Code §20377.

The attorney, who had requested that the Ewpl oyer fill out the
response formhinsel f, net the Enpl oyer for the first tine at 2:30 on
Wdnesday, He reviewed and signed the response formand the records that the
Enpl oyer had brought and drove themto the Board office. He told the Board
agent that the enpl oyees were not on strike and enpl oynent was not anywhere
near one-hal f peak. The Board agent agreed to look into it.

The response that the attorney gave the Board agent contai ned

contradictory information. In answer to Question 8a, the



Enpl oyer said that 40 enpl oyees were enpl oyed in the payrol|l period i mediately
preceding the filing of the petition for certification. In answer to Question
8c, the Enpl oyer said that 70 enpl oyees woul d be enpl oyed during the peak
payrol | period. These answers do not raise the issue of whether the petition
was tinely since nore than hal f as nmany enpl oyees were enpl oyed during the
eligibility period as were projected to be hired during the peak enpl oynent for
the cal endar year. However, in response to Question 8f, the Enpl oyer answered
"No," he did not agree that the nunber of enpl oyees enpl oyed in the payroll
period i medi ately preceding the filing of the petition for certification was
at |east 50%of the Enpl oyer's peak for the cal endar year. The payroll records
supplied indicated that 100 enpl oyees worked during the peak period in 1979, or
nore than twce as nmany as enployed during the eligibility period, Noif

I nformation was supplied indicating a change in crops, acreage, or farmng

net hods.

At the hearing, the Enpl oyer testified that he had msread the
questi on aski ng the nunber of enpl oyees expected at peak and entered the nunber
of enpl oyees he was expecting in addition to those al ready enpl oyed.? The
Board agent testified that he did not consider the tineliness of the petition
to be an issue since the Enpl oyer estinated that 70 enpl oyees woul d work at

peak in 1980.

ZThe Enpl oyer al so said that peak was expected between August 22 and
Sept enber 12, 1980, which was close to the tine of the 1979 peak. |nstead,
peak occurred the week after the el ection, when the Reyes crew was engaged to
work in cucunbers, work that had previously been done by the Rodriguez crew
The Uhion all eged and the Board agent found that the regul ar workers, includi ng
the Rodriguez crew, were on strike,



The Board agent used the 1979 peak figures w th which he was supplied nerely
to ascertain that the Ewpl oyer's projection for 1980 was not inflated. Wen
he saw that the 1979 peak payroll contained at |east 70 nanes, he did not
investigate further. He did not ascertain how nany enpl oyees in total

wor ked during the peak of 1979, and he did not attenpt to average the
payrol | figures even though sufficient information was supplied for himto
do so. The Board agent did not attenpt to reach the Enpl oyer or his
attorney in order to consult wth themabout peak or other issues raised by
the petition, even though the Enpl oyer's attorney |eft himtwo tel ephone
nunbers where he coul d be reached, was in the Board office several tines a
day during the two days of the investigation and | eft tel ephone nessages

whi ch were not returned. The attorney was only contacted at 4:30 on Friday,
August 3, when he was told that a pre-el ecti on conference woul d be hel d at
6:00 in San Juan Bautista for an election to be held the next norning. The
attorney was not able to get any information fromthe Board agent on how ho
had determned that the petition was tinely other than that he had "done an
I nvestigation outside the office.”

Based on these facts, | find that the Board agent's investigation
was i nadequate. There was a mstake on the face of the Enpl oyer's response.
AGven the availability of the Enployer and his attorney and given that the
Enpl oyer provi ded adequat e docunentation for its claimthat the petition was
not tinely, it was the responsibility of the Board agent to discuss the

proj ected peak 26 figures wth the Enpl oyer. Had a di scussion taken pl ace, the
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m st ake on the petition woul d have been discovered. It is the Board' s

Board' s responsibility to make an investigation that assures enpl oyees the
full est scope for their enjoynent of their right to representation. The
Board' s responsibility does not cease because of an error or fal se allegation
of an enpl oyer.

B. Wat The Board Agent Wul d Have Found If He Had I nvesti gat ed

In Charles M ovich, supra, the Board held that it would not |imt

its determnation of the tineliness of election petitions to a consideration of
the net hods actual |y enpl oyed by the Board agent in investigating the petition,
but woul d i ndependent |y determne whether a finding of tineliness was
reasonabl e based upon the infornation available at the tine. Such a
determnation in this case is conpli cat ed.
1. The Body Gount Met hod.
(a) Enploynent During The Higibility Period

During the payroll period i mediately preceding the filing
of the petition, which for all enpl oyees started on Friday, July 25, and ended
on Thursday, July 31, the Enpl oyer had 19 direct enpl oyees who worked year -
round ("steadies").¥ Twenty-one enpl oyees worked through | abor contractor E

B. Rodriguez. In total, 40 enpl oyees worked during the eligibility period.

This figure includes Cedric Mirtinez who was on sick | eave, and
would be eligible to vote. It also includes three enpl oyees, including one on
vacation at the time, who the Enpl oyer clains are supervisors. The guestion of
whet her these enpl oyees are supervisors is contested and invol ves
determnations of credibility. | have not resol ved the question because no
natter how peak is calculated, the result would not be affected by the
supervi sory status of these three enpl oyees.
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(b) Ewl oynment During The 1979 Peak Peri od,;

Curing the 1979 peak payrol | period, which occurred between
Friday, Septenber 7, and Thursday, Septenber 13, the Enpl oyer enpl oyed 21
di rect enpl oyees, including three alleged supervisors, and 40 enpl oyees
through | abor contractor E, B., Rodriguez,¥ An additional 37 enpl oyees
wor ked through | abor contractor A fredo Val enzuel a on tonat o harvesting
machi nes.® In addition, Minuel Sanchez Qorona and Ramiro C Prado were
enpl oyed at a piece-work rate to "pick the head |line" on the tomnatoes, that
Is, to pick the tonat oes on both ends of the rows by hand so that the tonatoes
woul d not be squashed when the nechani cal harvester turns around. M. Qorona?
and M. Prado brought a total of three famly nenbers to hel p pick the bins of
tonatoen for a total of five additional enpl oyees during the peak peri od.
Adding the 21 direct enpl oyees, the 40 Rodri guez enpl oyees, the 37 Val enzuel a
enpl oyees and the five picking the head |ines yields a total of 103 enpl oyees
during the 1979 peak.”

(c) Ewploynent During The 19 80 Peak:
Hgures for the 1980 peak payrol | period, which occurred

during the week of August 8 through August 14, 1980, were

“Not | ncl udi ng Rodri guez hi nsel f.

This figure excl udes a "Freddi e Val enzuel @' who is listed as a
f or enan.

As M. Kaninoto referred to himat the hearing.

"Bxcl uding the three al |l eged supervisors, the figure is 100.
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not supplied to the Board agent. Records supplied at the hearing showed that
during the 1980 peak payrol| period, the Enpl oyer directly enpl oyed 19 workers,
i ncluding three al | eged supervisors, enpl oyed 24 workers through E B.

Rodri guez and 107 workers¥ through | abor contractor Y. G Reyes, for a total

of 150 enpl oyees. ¥
(d) Summary 0 Peak Wsing Body Count Met hod:

The total nunber of enpl oyees working at any

tine during the relevant periods is as fol | ows:

Higbility period: 40
1979 peak 103
1980 peak 150

The nunber of enpl oyees working during the eligibility period is |ess than 50%
of the peak enpl oyees during the year preceding the el ection or during the year
of the election. Based on the enpl oyee count nethod, the petition was not
tinely.

THE AVERAQ NG METHD

A petitionis tinely if enployees working during the eligibility
peri od nakeup 50% of the peak enpl oynent either by counting the total nunber of
enpl oyees who worked or by averagi ng the nunber of enpl oyees who wor ked each

representative day during the rel evant payrol|l period. Mrio Sai khon (1976) 2

ALRB No. 2; Donl ey

“This figure is based on a list supplied by Reyes. | have
subtracted two nanes fromthe list to reflect the fact that Reyes charged the
Enpl oyer for a nmaxi numof two forenen each day, | amassumng that the sane
forenen worked each day of the payroll period, since | have no infornation
otherw se. This assunption in no way affects the out come

9Bxcl uding the three al |l eged supervisors, there woul d be 147
enpl oyees.
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Farns, Inc. (1978) 4 ALRB No. 66.
A Average Nunber 0 Enpl oyees During Higibility Period

During the eligibility period, July 25 through 31, 1980, the
Enpl oyer' s direct enpl oyees worked 92 enpl oyee days®® during the six

representative days of the payrol |

period, or an average of 15.3 enpl oyees on
each day.

The enpl oyees who wor ked t hrough | abor contractor Rodriguez wor ked
three days during the eligibility period. ¥ During these three days, they
wor ked 60 enpl oyee days. |If the three days they actual |y worked are
representative of their ordinary work week, and the four days they did not work
are not representative, an average of 20 enpl oyees worked during the payroll
period. |If all six days of the payroll period are representative days, on the

other hand, an average of 10.5 enpl oyees worked, during the eligibility period

(63 enpl oyee days divided by six). As wll appear, a

= The enpl oyees days are the sumof the nunber of enpl oyees who

wor ked each day during the payroll period.

it is well established that under the Sai khon averaging net hod,
Sunday is not considered a "representative" day when no or few enpl oyees wor ked
that day. The few enpl oyees who worked on Sunday are not counted for purposes
of averagi ng and the enpl oyee days are divided by the six remaining days of the
week, Ranch Nb. 1, Inc. (1979) 2 ALRB No. 37.

2|t alleged supervisors are excluded, 16 enpl oyees worked 80
enpl oyee days, or an average of 13.3 enpl oyees for each of the six days.

¥ the third day they worked, Thursday, July 31, the Rodriguez
enpl oyees worked only three hours because on that day they left the fields at
10: 30 when so requested by the URW which was attenpting to organi ze a strike.
See infra. Inany calculation, | amcounting July 31 as a full work day "since
the Enpl oyer clearly intended it as such.
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determnation of which days are representative is critical to the outcone of
the objection petition.

In sum during the eligibility period, an average total of 25.8
enpl oyees worked if six days are representative for both the direct enpl oyees
and the Rodriguez crew and an average of 35.8 enpl oyees worked if only the
three days the Rodriguez crew actual |y worked are representative. %

B. Average Nunber of Enpl oyees During 1979 Peak

Curing the 1979 peak, the direct enpl oyees worked 110 enpl oyee days
during six representative days, for an average of 18.3 enpl oyees.”® The
Rodri guez crew plus the Gorona/ Prado enpl oyees wor ked 169 enpl oyee days duri ng
Six representative days, for an average of 28.1 enpl oyees. The Val enzuel a crew
wor ked 119 enpl oy days during seven representative days, for an average of 17
enpl oyees. The total average nunber of enpl oyees for the 1979 peak payrol |
period is 63.4 (18.3 plus 28.1 plus 17).%
C Average Nunber G Enpl oyees During 1980 Peak

Curing the 1980 peak payrol|l period, the direct enpl oyees worked

103 enpl oyee days, so an average of 17 enpl oyees

¥Excluding two al | eged supervisors, the average nunber of
enpl oyee's is 33, dividing by three days for the Rodriguez crew (13.3 direct
enpl oyees plus 20) or 23.8 dividing by six representative days (13.3 direct
enpl oyees plus 10.5).

YBxcluding the three al | eged supervisors, the figure is 15.3 (92
enpl oyee days divi ded by six days).

¥ Excl udi ng the three supervisors, the average figure 60. 4.
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worked each of six days.

The Rodriguez crew worked three days. During these three days they
wor ked 68 enpl oyee days, so an average of 11.3 enpl oyees worked if all six days
are representative and 22.7 enpl oyees worked if only the three days they
actual |y worked are considered representati ve.

The Reyes crew worked 244 enpl oyee days during five days, taking off
both Saturday and Sunday, No evidence was presented as to why the crew di d not
work over the weekend. | assune that Sunday is not a representative day and
divi de the enpl oyee days by six to get an average of 40.7 enpl oyees. ¥

The total average enpl oynent during the 1980 peak was then 69, if
the Rodriguez crewis divided by six days (17 direct plus 11.3 Rodriguez pl us
40.7 Reyes) or 80.4 if the Rodriguez crewis divided by three days (17 pl us
22.7 plus 40.7).

D Sumary G Average Nunber 0 Enpl oyees

Pre-Petition Peak Peak

1980 1979 1980
Kam not o direct enpl oyees 15.3 18.3 17
Kamnot o w thout al | eged supervi sors 13.3 15.3 14.5
Rodriguez wth three representative days 20 e 22.7
Rodriguez wth six representative days 10.5 28.1 11.3
vVal enzuela 17
Reyes with six representative days e e 40.7
Reyes with five representative days = e 48. 8

_ The figures on the chart summari ze the findings of the previous
secti on.

Excluding three al | eged supervisors, the figure is 14.5.
DG viding the enpl oyee days by the five days actual |y worked vyiel ds

an average of 48.8 enpl oyees for the Reyes crew DO viding by seven days yiel ds
an average of 34.9.
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1. Dviding the Rodriguez enpl oyee days by only the three days they
actual |y worked during the two 1980 figures as 1 presentative days and the

Reyes crew as having five representative days, yields these total average

figures:
Pre-petition 1980: 35.3 (15.3 plus 20)
1979 peak: 63.4 (18.3 plus 28.1 plus 17)
1980 peak: 88.5 (17 plus 22.7 plus 48.8)

2. Dviding the Rodriguez crew by the six days during the payroll
period that the steady crew worked and dividing the Reyes crew by seven
representati ve days yields these average figures:

Pre-petition 1980: 25.8 (15.3 plus 10.5)
1979 peak: 63.4 (18.3 plus 28.1 plus 17)
1980 peak: 63.2 (17 plus 11.3 plus 34.9)

3. These figures reveal that enpl oynent during the pre-petition period was not
at one-half peak during the cal endar year of the el ection (1980) under either
the enpl oyee count nethod or the averagi ng nethod. ¥ However, the pre-petition
payrol | was at one-half the peak of 1979 if the three days that the Rodri guez
enpl oyees worked during the eligibility period are considered representative of
their work week since 35.3 enpl oyees is nore than 50%of 63.4 enpl oyees, are
average 1979 peak. Therefore, we nust examne first whether the three-day week
was representative and second, whether the Board is justified under Labor (ode
$1156.4 in deternmining peak on the basis of the peak agricul tural enpl oyrment
for the prior season al one.

E EBvidence Oh Wether The Three-Day Wrk ek Vorked By The Rodri guez O ew

During The Higibility Period Véis Representati ve

In the case of Galifornia Lettuce (. (1979) 5 ALRB Nb.

“'See Section “G on the application of a — [cont.]

-14-



24, the Board consi dered whether in determning the average nunber
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1
/1

= [continued]--third nethod, conmparing gross eligibility
period figures wth average peak figures.
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of enpl oyees who worked during a payroll period for purposes of conputing
peak, the nunber of enpl oyee days shoul d be divided by the nunber of days in a
typical agricultural payroll period (usually six) or should be divided by the
nunber of days during the particular payroll period that enpl oyees actual |y
wor ked.

After remandi ng the case for hearing on the reasons why enpl oyees
of that Enmpl oyer worked a short work week during the eligibility period, the
najority of the Board held that it was the burden of the Enpl oyer in
chal lenging the results of the election to establish that a short work week
was not representative, Absent evidence that days on which no work was
performed during the eligibility week were unrepresentative of the usual work

pattern, the Board decided to consider the short work week usual and divide by

the snaller nunber. Inthe Gilifornia Lettuce G. case, as in the present

one, dividing by the snall er nunber favors the Board' s presunption that
el ections shoul d be uphel d.

At the tine of the investigation of the el ection petition in the
present case, the Board agent had the infornation that the Rodriguez crew
worked a three-day week during the eligibility week and he shoul d have had the
information that they worked a three-day week the fol | ow ng week and the
precedi ng week, since he was charged wth investigating whether or not a
strike was in progress. Had he had no nore infornmati on, and had he determ ned
that there was no unusual activity, and had he confronted the Epl oyer wth
this informati on, and had the Enpl oyer provided hi mw th no further

information, then the Board, under the CGalifornia
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Lettuce test, would be justified in presumng that the three-day work week was

typi cal .

However, that is not what happened. The Board agent, because of his
view that peak was not an issue, did not average the enpl oynent figures and
did not consider whether or not the three-day work week was typical .

h the present record, there is inconcl usive evi dence whi ch
Indicates that the three-day work week was not typical. The Enpl oyer offered
I nto evidence a docunent which purported to contain payroll records fromE B.
Rodriguez for the years 1979 and 1980. The 1979 records show that during the
weeks that the Rodriguez crew worked in 1979 between June 30 and Cct ober 11,
there was one week in which enpl oyees worked two days, one week in which they
wor ked four days, nine weeks in which they worked four days, nine weeks in
whi ch they worked six days, and one week in which they worked seven days, for
an average work week of 5.2 days. The 12 payrol| periods in evidence in 1980
fromJuly 20 through QGctober 9 show that the crew worked three days during
three weeks, four days during three weeks, five days during two weeks, and six
days during four weeks, or an average of 4.7 days a week. The trouble is that
these records may be inconpl ete. Enmpl oyees Rosalia Lopez testified in the
presence of Kay Kamnoto that she worked during April, My and June in 1979
and 1980 in the Rodriguez crew for the Enpl oyer. The records of these payroll
periods are not in evidence and it is possible that this crew had | ess work

earlier in the season, particularly since the first three payrol|l periods in
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evi dence during 1980, and the only ones that woul d have been availabl e to the
Board agent show t hree-day weeks.

This is not a situation where the Board should find that the three
day work week was representative because of the Enpl oyer's failure to produce

evidence. Thisis not a case like Galifornia Lettuce ., supra, where the

enpl oyer was specifically requested to provide informati on on this subject and
failed to do so conclusively, It is not a case |ike Domnco Farns (1979) 5
ALRB No. 35, where the Board agents approached the conpany nanager during the
pre-election investigation for information upon which to base the enpl oyer's
proj ection that expected enpl oynent woul d be greater in the el ection year than
the previous year and only got the vague answer that the enpl oyer woul d be

"l oaded down wth a lots of work” later in the year. Here, the Enpl oyer

provi ded the Board agent with infornation which it reasonably thought refuted
the allegation of peak in the petition and then al though available to the
Board agent through its attorney, did not hear fromthe Board agent until the
eve of the el ection when the decision to go ahead was al ready nade. In
addition, the rules regardi ng peak, and particularly this refinenent of the
aver agi ng concept, have becone so conplicated and specialized that it is
illogical to hold an enpl oyer to a burden of proof, especially when

conpl i cated and everchanging cal culations are required in a period when tine
and tenpers are short. It nakes sense for the Enployer to nmaintain the burden
of comng forward wth information when he or she is asked to produce specific

information in his or her possession, and fai
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to do so. It does not nmake sense for the burden of investigation to be on the
Enpl oyer when the issue is the rights of enployees to a representative
el ecti on.

In short, the record does not provides sufficient infornation to
determne whether the three days that the Rodriguez enpl oyees worked during
the eligibility period and during the 1980 peak periods were representative.
In order to determne whether the three-day week was representative, the case
nust be renained so that both sides can present evidence on the question. The
Enpl oyer shoul d be ordered to produce payrol|l records for the Rodri guez crew
for all of 1979 and 1980, excl udi ng those records al ready produced.

F. Gan The Board Gonsider hly The Peak Enpl oynent 0 The Previ ous Season For
A Projection 0 The Qurrent Peak?

Labor Code 81156, 4 says both that the Legislature "w shes to provide

the full est scope for enpl oyee's enjoynent of the rights included in this part"

and t hat

In this connection, the peak agricultural em
ploynent for the prior season shall al one not
be a basis for such determnation, but rather
the board shal | estinate peak enpl oynent on
the basis of acreage and crop statistics

whi ch shal | be applied uniformy throughout
the Sate of Galifornia and upon all ot her
rel evant dat a.

If the Board finds in this case that enpl oynent during the
eligibility period was nore than hal f of enpl oynent during the peak period in
the previous season, is it justified in finding the election petition tinely?

The Board di scussed the quoted | anguage in Bonita
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Packing ., Inc. (1978) 4 ALRB No. 96, and determned that until such

tine as it devel ops standards for estinating state-w de peak periods in
particular crops, it woul d neasure peak by the body count and averagi ng
nethods. As dicta, the Board noted that its approach "in effect
designates the total nunber of enpl oyees who were working at peak for the
prior season as a first estinate of peak enpl oynent for the current
cal endar year." Bonita Packing Go., supra, at 9.

In Charles Mal ovich (1979) 5 ALRB No. 33, p. 5, the Board not ed:

The nunber of enployees hired in a singl e year nay not
accurately reflect the size of the potential bargaini ng
unit. An estinate based on crop and acreage stati sti cs,
as well as "all other relevant data" however, enabl es us
to decide whether the electorate is representative of the
nunber of enpl oyees who wll eventual |y be affected.

However, in the sane opinion, it al so said:

It is reasonable for a Board agent to assune that the
peak figure closest intine to the year of the el ection
Is nost relevant to an estinate of peak for that year.
In Kavano Inc., 3 ALRB Nb. 25 (1977), we held that, in
estinating prospective peak, Board agents nay rely on
peak fi gur es for the year precedi nﬁ the el ection, plus
crop and acreage information for the year in which the
el ection occurs.

[Charl es Mal ovich, supra, at 10, fn. 5.]

Inthis case, | find that reliance on the 1979 peak figure is
reasonable. In the first place, the Enployer, in his Response to Petition for

Certification, chose to submt only
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payrol | infornation fromthe previous year. Hs attorney, who was at the tine
representing other agricultural enpl oyees, was chargeabl e with the inference
that there were no factors whi ch woul d nmake peak in the present year different
fromlast year's peak. Second, ¢ no infornation was introduced at the hearing
which indicated that Lthere were any differences in crops, acreage or
product i on net hods whi ch would result in different enpl oynent figures for 1980
and which informati on was available at the tinme of the pre-el ection
Investigation. And, third, during the hearing the Uhion had access to payrol
records for the years 1977 through 1980 and had crop and acreage figures
avai | abl e and chose not to introduce them Therefore, there is no reason to
ref use enpl oyees what woul d et her-w se be a representative el ecti on because t he
Enpl oyer failed to produce crop and acreage i nfornati on whi ch woul d not have

affected the result.

G The Tineliness G The Petition Uhder The Method G Conpari ng
Higible Voters And Average Empl oyees During Peak

| have previously found that 40 enpl oyees worki ng during the payrol

period i nmedi atel y preceding the filing of the petition were eligible to vote. 2

Further, an average of 63.4 enpl oyees worked during the 1979 peak and an
average of 63.2 enpl oyees worked during the 1980 peak. 2

Several investigative hearing officers have suggested

2N f all the alleged supervisors are excluded, the figure is 37.
_2yAssunln that six days are representative during the 1980 peak
when a strike was alleged to be in progress.
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that in cases where peak is an issue, it mght be appropriate to conpare the
nunber of eligible voters with the average nunber of enpl oyees at peak. See,
for exanple, Donley Farns, Inc. (1978) 4 AARB No. 66, |HE Qpinion at 13; Bonita
Packing ., Inc. (1978) 4 ALRB No. 96, |HE Qpinion at 11. The Board has not

reached the question of whether it wll adopt this nethod of conpari son.

Charles Malovich (1979) 5 AARB No. 33 at 11. If this nethod were adopted here,

the petition was tinely, both inregard to the actual, peak and the peak that
coul d have been projected fromthe 1979 fi gures.

Wiile on first inpression the nethod of conparing the gross nunber of

enpl oyees during the eligibility period with the average for the peak period
snacks of conparing appl es and oranges and seens unfair, on examnation, the
i dea has much to recommend it. For one thing, this nethod is consistent and
even prescribed by the statutory | anguage. Labor Gods 81156. 3(a) (1) states
that a petition for representation nust allege that "the nunber of agricultural
enpl oyees currently enpl oyed by the enpl oyer naned in the petition, as
determned fromhis payroll immediately preceding the filing of the petition,
Is not |ess than 50 percent of his peak agricul tural enpl oynent for the currant
cal endar year," The first nunber is a concrete nunber of actual voters, not an
average. The word "peak" is not defined, but what is referred to i s enpl oynent
in the aggregate, or the enpl oyer's |abor needs. A calculation of the average
nunber of enpl oyees is an appropriate way of determning aggregate enpl oyee

needs. That the Legislature considered
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"peak" to be an aggregate figure is indicated in the second paragraph of Labor
(ode 81156.4 which directs the Board to estinate peak enpl oynent on the basis
of acreage and crop statistics applied uniformy throughout the state.

Second, in this case, the enpl oyees working during the eligibility
period were all pernmanent enpl oyees; the direct enpl oyees worked all year and
the Rodriguez enpl oyees worked throughout the cultivating season. There was
virtual ly no turnover the grow ng season, let alone during the eligibility
peri od.

Therefore, there is no basis for applying the Sai khon and Scatti ni #

averaging fornulas to the work force enpl oyed during the eligibility period.
(n the other hand, nost of the enpl oyees who worked during the peak periods in
1979 and 1980 ware transients to this Enpl oyer. Their enpl oynent was
characterized by great deal of turnover during the peak payrol|l periods and it
is appropriate to use the averagi ng nethod of determning job slots as to
t hem %

Third, the Board has already, in effect, adopted the nethod
of conparing the nunber of eligible enpl oyees wth average nunber of
enpl oyees in the cases of Val dora Produce (1977) 3 ALRB Nb. 8; and Kawano
Farns, Inc. (1977) 3 ALRB No. 25. In both those

Z Mrrio Saikhon (1976) 2 ALRB No. 2; Luis Scattini (1976) 2
ALRB Nb, 43.

Z |n 1979, 37 enpl oyees worked through | abor contract or
Val enzuel a during the peak payrol| period, wth an average enpl oynent of 17.
In 1980, 107 enpl oyees worked through | abor contractor Reyes, wth an average
enpl oynent of 40.7 or 48.8, depending on the nunber of days considered
representative.



cases, the Board conpared the nunber of workers on the eligibility list wth
the nunber of workers that it expected to enpl oy at peak. The nunber of
workers expected at peak had to be an average, since the enpl oyer was
estimating its labor needs in terns of job slots, VWre the Board to reject the
suggested nethod, it would, in effect, be condemmi ng the use by the Regi onal
dfice of any projections of peak by the enpl oyer, particularly in those cases
where peak is not chall enged and no averaging i s perforned.

H nclusions Oh oj ection That The Petition Vs Not Tinely

The purpose of the peak enpl oynent requirenent is to provide the
full est scope for enpl oyees' enpl oynent of the right to deci de whet her or not
they wish to be represented by a | abor organization. Labor Code 81156.4. In
this case, all of the enpl oyees who regul arly worked for the Epl oyer ware
eligible to vote in the el ection.

Curing 1979, peak enpl oynent occurred during the tonmato harvest.
During 1980, a relatively |large nunber of enpl oyees were hired to begi n worki ng
In the cucunbers two days after a petition was filed alleging that a strike was
in progress. The Rodriguez enpl oyees, who wal ked out of the fields on July 31,
had been weedi ng and hoei ng cucunbers for three or four days. A the hearing,
the UFWnade an offer of proof that nenbers of the Rodri guez crew were not
allowed to work the week of August 11, after the el ection, because they had
been tenporarily replaced by other workers during the strike. This was
presunabl y the Raves crew The Reyes crew was |arger than the 1979 peak tonato

harvesting crew There is an
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indication fromthe record that assumng the sane tonato acreage, fewer people
woul d have worked in the tomat o harvest because sone harvesting nachi nes whi ch
used fewer enpl oyees for the sane anount of work were bei ng used.

Thi s evidence indicates that the high peak enpl oynent for 1980 was
not typical and woul d not have occurred but for the strike or threat of a
strike. It can be inferred fromthe evidence that were the Reyes crew not
hired during the week after the el ection, peak enpl oynent in 1980 woul d have
been lower than that in 1979. It can also be inferred that the enpl oyees in
the Reyes crew who worked during the peak payrol|l period but ware not eligible
to vote had but a narginal lone-term interest in enploynent conditions at

Kam not o Far ns.

These consi derations, though not a basis for ny decision in this
case, bolster the conclusion that the petition was tinely filed. The petition
was tinely filed because, as explained in the previous section, the nunber of
eligible voters was nore than hal f of the average nunber of enpl oyees enpl oyed
during the peak enpl oynent in the previous year, and so the Board agent coul d
have projected that the nunber of eligible voters was nore than hal f of the
aver age nunber of enpl oyees who woul d work during the peak payrol | period for
the current cal endar year. Therefore, the objection that the petition for
certification was not tinely shoul d be di smssed.

/1
/1
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THE | SSUES GF UN QN I NTT M DATI ON

In addition to the Enpl oyer's challenge to the tineliness of the
el ection petition, two other issues were set for hearing. They were as fol |l ows:

1. Wether, on or about August 7, 1980, agents and/or

adherents of the Lhited FarmVWWrkers of America, AFL-

adqQ arrived at the Kamnoto Ranch, parked their cars in

front and back of the truck of E B, Rodriguez, and

detained the crew and if so whet her such conduct unl aw

fully affected the outcone of the el ection.

2. Wether, on or about August 8, 1980, agents and/ or

adherents of the UFWfollowed E B. Rodriguez and his

crewto the | abor canp, threwrocks and yelled, and if

so whet her such conduct unlawfully affected the outcone
of the el ection.

The facts, based solely on testinony of wtnesses for the Enpl oyer,
and crediting those witnesses, are as follows: @ July 31, 1980,% nine days
before the el ection, at 10:15 in the norning, about 35 or 40 peopl e drove on a
road adjacent to the fields where about 15 nenbers of the crew of | abor
contractor E B Rodriguez were hoei ng cucunbers. The people carried red flags
wth the LFWinsignia. The crew nenbers ware on their norning break. The
peopl e, who had been instructed by UFWagents who were organi zi ng strike
activity throughout the area, and who | therefore find to be UFWagents, got
out of their vehicles. Though sone came as nuch as 50 feet into the field,
nost stayed on the road. The UFWsupporters told the workers to get out of the

fields; they told them

_ _ < Not on August 7, two days before the election, as alleged in the
obj ecti on.
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that they should not work. The workers earns out of the fields

Wen the workers were |eaving the field, |abor contractor Rodriguez
got into his pickup truck, which was parked on the road. He sat there for a
short tine ("like one second"). He did not ask anyone if he could | eave. He
did not turn en the notor. He then got out of the pickup and stood at the
door. He asked the assenbl ed group, which consisted both of UFWagents and his
owr crew, if he could leave. He was told to wait a mnute until the crew
finished filling out the authorization cards. The |eader of the UFWagents
asked himfor a pencil and al so asked permssion to have the crew nenber sign
aut hori zation cards, which was granted. Mst of the enpl oyees signed the
cards; sone did not. Rodriguez did not attenpt to enter the pi ckup again until
after the caravan of agents left. The whol e incident took about hal f an hour.

Rodriguez said that he coul d not | eave because enpl oyees were
signing cards on top of his truck. He testified that the UPWagents did
not hi ng but ask the enpl oyees to |l eave the field and sign cards. They did not
say they were goi ng to physically harmanyone and did not nake threat eni ng
gest ures.

The next day, Friday, August 1, a caravan of URWsupporters, bearing
UFWflags, who | find to be UFWagents, found four Rodriguez enpl oyees wor ki ng
inthe sane field as they were working the day before. According to one of the
four, the UFWagents, again 35 or 40, stopped their vehicles on the road and
yelled "strike, strike, get out of the fields" and "that if we continued

working that they were going to have violence." The four
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workers ran to their van, put in their hoes and sped to the E B. Rodriguez

| abor canp, about a mle and a half anay. About five mnutes later, at around
11:00 in the norning, the caravan of UFWstrikers arrived at the canp, got out
of their vehicles and stood between the road adj acent to the canp and the canp.
They did not enter the canp. They were yelling words such as "support the
strike.”" It is unclear how many enpl oyees were in the canp at the tine;, one
W tness estimated seven; other estinates were | ower. Several peopl e who were
fixing their cars continued fixing their cars. A fewchildren were playi ng

outside. Sone enpl oyees watched the goings on frominside their houses in the

canp.

At one point, E B Rodriguez, who had been in Glroy, pulled into
the cane in his pickup. He was driving very slowy in order to avoid the
crowd, but no one attenpted to bl ock his entrance or touch the vehicle. The
strikers shouted words to the effect that "nowthe old nman has arrived,"
Rodriguez then went to his house inside the canp. The strikers called himto
cone out ("Cone outside you old starved nan"), so he cane onto the veranda
along wth his wfe, brother-in-law daughter and son-in-law Children were
pl aying around. The strikers called hi mbad words, such as "son of a bitch,"
whi ch he says insulted his nother. Several wtnesses heard the strikers say
they woul d burn the canp, Several wtnesses heard, but did not see, rocks being
thrown. | infer that the "rocks" were pebbles thrown at a tree adjacent to M.
Rodri guez' s house whi ch were heard when they fell on the roof of the veranda

under which he and his famly were standing. They we
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not directed at, and did not hit any peopl e,

Neither of these incidents constitute grounds for setting aside the
el ection. They are nornal, nonviolent strike activity. Al six enpl oyee
W tnesses testified that they were anare that the UPWwas organi zing a strike
in the area and had been told that the enpl oyees of this Epl oyer woul d be
asked to join the strike. Wth the possi bl e exception of the uncorroborated
statenent to the fewworkers who did not honor the strike that "if we continued
working they were going to have viol ence,” no viol ence or threats of viol ence
were directed toward enpl oyees. Jfensive words used agai nst an enpl oyer

supervi sor by union adherents do not constitute threats, Vst Foods, Inc.(1975)

1 ARB No, 12. There was no proof that the UFWinti mdated an enpl oyee during
the signing of authorization cards; indeed sone enpl oyees did not sign and were
not confronted. Ron Nunn Farns (1978) 4 ALRB No. 3L

At any rate, even assuming that sone | anguage coul d be considered a
threat, there was no showng that the el ection was conducted i n an at nosphere

of fear. Jack or Mrion Radovich(1976) 2 ALRB Nb. 12, Sone enpl oyees brought

water to the strikers. There was |aughing and jokes. Mst significantly, the
i ncidents occurred over a week before the el ection and there was no evi dence
of any questionable activity between the activities and the el ection. The

obj ections shoul d be di smssed.
/1l

/1
/1
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GONCLUS ON AND RECOMMENDATT ON

The obj ections shoul d be dismssed. The Lhited Farm Wrkers of

Arerica, AFL-A Q should be certified as the excl usive bargai ni ng
representative of the enpl oyees of Kamnoto Farns.
Cated: April 13, 1981
Respectful |y submtted,

AR GQLTURAL LABCR RELATI ONS BOARD

M/ e }M-—f--u——-‘-—")

Ruth M Friednan
I nvesti gati ve Hearing Exam ner
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NOM CE TO BMPLOYEES

After charges were made agai nst us by Erain Gnzal ez Vasquez and a hearing was
hel d where each side had a chance to present its side of the story, the
Agricultural Labor Relations Board has found that we interfered wth the rights
of our workers to act together to help one another as a group. The Board has
ordered us to distribute and post this Notice.

V¢ wll do what the Board has ordered, and al so tell you that the Agricul tural
Labor Relations Act is alawthat gives all farmworkers these rights:

1. To organi ze thensel ves;
2. To form join, or help unions;

3. To bargain as a group and to choose whomthey want to
speak for them

4. To act together wth other workers to try to get a contract
or to help and protect one anot her; and

5. To decide not to do any of these things. Because this is

true, we promse that:

VEE WLL NOT do anything in the future that forces any enpl oyees to do, or
stops any enpl oyee fromdoi ng, any of the things |isted above.

If you have any questions about your rights as farmworkers or this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe

Is located at 627 Main Sreet, Delano, CGalifornia 93215, tel ephone (805)
725-5770.

DATED. MN RANCH FARVB

By:

Representati ve Title

This is an official Notice of the Agricultural Labor Rel ati ons Board, an agency
of the Sate of Galifornia.

DO NOI REMOVE GF MUTT LATE
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	The total average employment during the 1980 peak was then 69, if the Rodriguez crew is divided by six days (17 direct plus 11.3 Rodriguez plus 40.7 Reyes) or 80.4 if the Rodriguez crew is divided by three days (17 plus 22.7 plus 40.7).




