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DEQ S ON AND CRDER
nh Novenber 21, 1980, Admnistrative Law Oficer (ALQ Jennie

Rhi ne i ssued the attached Decision in this proceedi ng. Thereafter,
Respondent tinely filed exceptions and a supporting brief and the General
Qounsel tinely filed a reply brief.

Pursuant to the provisions of Labor Gode section 1146 (all Code
citations herein wll be to the Labor Code unl ess ot herw se specified), the
Agricultural Labor Relations Board (ALRB or Board) has delegated its authority
inthis natter to a three-nenber panel .

The Board has considered the record and the ALOs Decision in |ight
of the exceptions and briefs and has decided to affirmthe rulings, findings,
and conclusions of the ALOonly to the extent consistent herewth.

No party has excepted to any of the ALOs findings of fact, which are
anpl y supported by the record. Briefly stated, the facts established in the
record are as foll ows.

Respondent B & B Farns, a famly corporation, is engaged i n grow ng

tonat oes, onions, bell peppers, grapes, sugar beets, and



alnonds in Rpon, Galifornia. Bob Brocchini is Respondent's vice-president,
his father is president, and his nother is secretary. Brocchini hired the
charging party, David Garcia Minoz (Garcia), in April 1979 as a tractor driver.
Garcia was hired at $3.50 per hour and was told that if his work proved
satisfactory the rate woul d be increased to $3.75 per hour; after a week,
Garcia' s wages were so increased. Tractor drivers log their own working hours
on tine sheets that are handed in at the end of each shift. Garcia was one of
five or six tractor drivers on Respondent's year-round work-force. After he
was hired, Garcia and his famly noved i nto Respondent’'s conpany housi ng.

In late June or early July, Brocchini nade notations in his diary
that Garcia was late in reporting for work on three occasions and he tol d
Garcia that he should cone to work on tinme. Brocchini testified that he nade
these notations because he had noticed a pattern of tardiness that he wanted to
halt. No notation was nade after early July 1979. O or about July 26,
Respondent began its tonato harvest. Garcia was not initially involved, but on
August 6 he was assigned to work in the tomato harvest. Grcia had never
previously worked for Respondent in harvesting tonatoes.

Respondent harvests tonmatoes in the fol |l ow ng fashi on, and Brocchi ni
testified that its nethod of harvesting is representative of the general
practice in the industry. In the tomato field, there is a |oading area where
nmachi nery is stored and the enpl oyees park their cars. The harvesters and
ot her equi pnent are also stored in the |oading area during the harvest.
Respondent operates two harvesters, a newer, el ectronic nachine and an ol der

nechani cal
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nodel . A crew of sorters works with each harvester, 8 to 10 sorters for the

el ectronic harvester and 14 to 20 sorters for the nechani cal harvester. Qe
driver for the harvester and two tractors wth drivers are al so involved in the
tomato harvest. @Garcia and Juan Perez, two tractor drivers in this particul ar
harvest, worked mainly with the el ectroni c harvester, which was faster than the
ol der nodel .

The first tractor driver attaches two enpty trailers to the back of
his tractor and drives al ong besi de the harvester until both trailers are full
of tomatoes. Then he drives his tractor and full trailers to the | oadi ng area
while the second driver drives a simlar rig wth enpty trailers al ongside the
harvester. oon reaching the | oading area, the first driver uncouples his full
trailers fromthe tractor and then couples a pair of enpty trailers and
prepares to take the place of the second driver beside the harvester when the
trailers are filled. During each shift, the sorters and harvester driver
receive a ten-mnute norning break, a hal f-hour |unch period, and a ten-mnute
afternoon break. During each break period, the tractor drivers are required to
clean out the harvester so the sorters can resune work as soon as their break
is finished. It was this practice, i.e., no definite tine for break and no set
| unch period, which led to Garcia's protest and consequent severance from
Respondent ' s enpl oy.

Brocchini and Mictor Melna, the supervisor for this particul ar
tomat o harvest, testified that they had directed each tractor driver to wait in
the loading area (wth his tractor and two enpty trailers) until the other

driver's trailers were nearly full

7 ALRB No. 38 3.



and then to followthe other driver and take his place when he returned to the
| oading area with his full trailers. Brocchini testified that having the
driver wait was to save on diesel fuel and to avoid accidents. During the
period between recoupling and taking position agai n besi de the harvester, a
period of 15 mnutes to one hour and 45 mnutes, the tractor drivers were, in
effect, on a break. During such periods, they were free to eat their |unch and
had no assigned duties, but were not free to | eave the | oadi ng area.

At the hearing, Respondent, through shift records and records of the
nunber of | oads harvested fromAugust 6 through 10, estinated that it took one
hour and 40 mnutes to fill each set of trailers during that particul ar tonato
harvest. The ALQ through simlar but unspecified cal cul ations, arrived at one
hour and 35 mnutes per load. The ALOdid not rely on her cal cul ations,
finding only that the tractor drivers generally receive nore than the set 50
mnutes of free tine given the harvester driver and the sorters w thout
deci di ng how nuch nmore. The tractor driver's free tine was essentially an "on
call" type of free tine, however.

On either August 7 or 8, 1979, Garcia and Perez discussed their |ack
of a specific lunch period and desi gnated breaks. No course of action was
deci ded on, but on August 9 Garcia individually protested to Brocchini about
the lack of a specific lunch period. Garcia announced that if he did not
recei ve the same | unch period as the sorters he would submt his tine card
reflecting no tine off for lunch. Brocchini rejected both alternatives
proposed by Garcia and told himhe coul d either continue to work as previously

establ i shed or leave the job. Grcia wal ked away, after stating, "Vell, if

7 ALRB No. 38 4,



you're going to fire ne, fire ne," and Brocchini told Garcia that he had two
weeks to nove out of Respondent's conpany housi ng. This conversation took
pl ace at approxinmately 8:00 a.m and occurred in the |loading area of the tonato
field bei ng harvested. #

Respondent excepts to the ALOs finding that Garcia was di scharged.
However, in its answer to the conplaint, Respondent admts the discharge,
arguing that Garcia was di scharged for cause. Respondent never sought to anend
its answer to deny the discharge. Galifornia Evidence Gode section 1220 directs
that Respondent has admtted the fact of discharge. Therefore, whether Garcia
voluntarily quit is not properly an issue in the case.?

Respondent contends that Garcia attenpted to set his ow terns of

enpl oynent, thus justifying discharge, citing SamAndrews’ Sons (Nov. 30, 1979)

5 ALRB No. 68 in support. In that case, the enpl oyee refused to conplete a
wor k assi gnnment despite an offer of overtine pay, and we hel d that the enpl oyee
was attenpting to dictate his own working conditions. Here, Garcia indicated
that if he could not take his [unch period wth the sorters he woul d i ncl ude on
his time card all the tine he was required to be present as tine worked, not
that he planned to alter any duties or assignnents. See, Pink Mody (1978) 237
NLRB 39 [98 LRRVI 1463],

Respondent excepts to the ALOs conclusion that Garcia s conduct was

protected concerted activity wthin the neani ng of

Y\% note, however, that the ALOs finding i s supported by substantial
evidence in the record. Respondent contested Garcia s clai mfor unenpl oynent
conpensation and, at the hearing on that claim Brocchini testified that he
fired Garcia, not that Garcia quit. Respondent's records al so showthat Garcia
was di schar ged.

7 ALRB No. 38 5.



section 1152 of the Agricultural Labor Relations Act (Act).? The
ALQ |ooking to National Labor Relations Act (NLRA) precedent and M randa

Mishroom Farns, Inc. (May 1, 1980) 6 ALRB Nb. 22, found Garcia' s individual

conplaint to be constructive concerted activity. In Interboro Gontractors, Inc.

(1966) 157 NLRB 110 [61 LRRVI 1537] enfd. NLRB v. Interboro Gontractors, Inc.

(2nd dr. 1967) 388 F.2d 495 [ 67 LRRM 2083], the NLRB decided that "activity
engaged i n by an individual enployee acting al one which was directed to enforce
or inplenent the terns of a collective bargai ning agreenent wll be deened
concerted activity wthin the neaning of section 7." See NLRB v. Dawson

Cabi net ., Inc. (8th dr. 1977) 566 F.2d 1079, 1082 [97 LRRVI 2075] denyi ng
enforcenent to Dawson Gabi net Gabi net Go. (1977) 228 NLRB 290 [96 LRRM 1373].

The logic of Interboro Contractors was extended in Al elulia Qushion

G. (1975) 221 NLRB 999 [91 LRRM 1131], to apply to individual attenpts to
enforce statutory provisions, even absent a collective bargai ni ng agreenent.

In Al'leluia Qushion, the enpl oyee who was subsequent |y disciplined had filed

and pursued conpl ai nts about health and safety to a state admnistrative
agency. The NLRB extended the. |nterboro approach another step in Ar Surrey
Gorp. (1977) 229 NLRB 1064 [95 LRRM 1212] enf. denied (6th dr. 1979) 601 F. 2d
256 [102 LRRVI 2599] where an enpl oyee, whose paycheck had been returned to him

"unpai d," discussed the natter wth his

2/ Section 1152 states: "Bl oyees shall have the right to self-
organi zation, to form join, or assist |abor organizations, to bargain
coll ectively through representati ves of their ow choosing, and to
engage in other concerted activity for the purpose of collective
bargai ning or other nutual aid or protection ...."

7 ALRB No. 38 6.



co-workers and then investigated at his enployer's bank in an effort to

det erm ne whet her the enpl oyer's paychecks for the next pay period woul d be
cleared for paynent. The enpl oyee was subsequent!y discharged for this
behavior. The NLRB found this activity to be for the nutual aid and protection
of all enployees, stating that "receiving paynent for one's labor ... is on par

wth the concern for safe working conditions.”" Ar Surrey Gorp., supra, 95

LRRMat 1212. In Air Surrey, unlike Interboro, the workers were wthout a

col | ective bargai ning agreenent. The NLRB found that the individual's actions
were in the overall public interest by virtue of the enpl oyee's assertion of
his right, as a nenber of the public at large, to have the enpl oyer conply wth
the Chio statutes forbidding witing checks with insufficient funds. This
reliance on legislatively declared public interest adopts the underlying

principle of Alleluia Qushion, i.e., "constructive" concerted activity

nani fested by assertion of statutory rights.

In Mranda MishroomFarns (May 1, 1980) 6 ALRB No. 22, we adopted the

"constructive" concerted activity principle of Alleluia Qushion and its

progeny. There, an enpl oyee conplained to the Agricultural Conmssion that his
enpl oyer was using illegal chemcals inits operation. Ve found that where an
i ndi vi dual enpl oyee i s di scharged because of a conplaint to a governnental

agency about safety, the enpl oyer violates section 1153(a) of the Act. Mranda

Mushroom Farns, supra, at 20-21.

Wiile Aleluia Qushion has been criticized by sone federal courts,

see, e.g., NLRBv. Bighorn Beverages (9th dr. 1980) 614 F. 2d 1238-1242 [ 100
LRRV 3008] and Lopatka, Title M1 and the NLRA

7 ALRB No. 38 1.



(1975-6) 50 NY.U L. Rev. 1179, 1186-1195, it has not been repudi ated by the
NLRB. See, e.g., Hotel Enpl oyees International Lhion (1980) 252 NLRB No. 158

[105 LRRM 1444]. Ve find that it constitutes applicabl e precedent wthin the
neani ng of section 1148 of the Act, but precedent whi ch should be applied wth
caution and preci sion.

Here, the ALOfound Garcia s individual conplaint to be concerted
activity because she found that any response to his individual grievance woul d
necessarily affect the other tractor driver enpl oyees of Respondent. She
prinarily relied on Interborp Gontractors and Alleluia Qushion, Inc. as

extended i n Hansen Chevrol et (1978) 237 NLRB 584 [99 LRRMI 1066] which inplied a

"collective rippling effect” test for constructive concerted activity.

Inits recent decision in National Véx Gonpany (1980) 251 NLRB No.

147 [105 LRRM 1371] the NLRB rej ected the concept of "collective rippling
effect,” which had appeared in Hansen Chevrol et, supra, 237 NLRB 584. The

nati onal board expl ai ned that although Hansen Chevrol et was di stingui shabl e

frominterboro Gontractors in that it involved no collective bargai ni ng

agreenent, it was like Interboro in that in both cases the individual protest
denanded a nanagerial reaction which woul d affect other enpl oyees in addition

to the one protesting. In Hansen Chevrol et, the enpl oyee was seeking a sal ary

rai se for hinself, but because of the managerial structure, the conpany coul d
only grant the enpl oyee's request by nodifying salaries for all its enpl oyees.

In National Véx, however, the enpl oyee was seeking a nerit increase, which the

7 ALRB No. 38 8.



enpl oyer could grant or deny to the individual enployee alone. As in the

National Wx situation, the protest by Garcia (that forns the gravanen of this

charge) did not forecl ose the enpl oyer fromreacting solely to the individual

enpl oyees. V¢ conclude, therefore, that National Véx, not Hansen Chevrolet, is

the nore suitabl e precedent to followin this case.

V¢ believe that the approach taken by the NLRB i n Hansen Chevrol et

shoul d be confined to situations wherein the rel ationshi p between the enpl oyer

and its enpl oyees which is the subject of the individual enployee's action is

closely akin to a collective bargai ning agreenent. National Véx, supra, 105

LRRMat 1372; Interboro Gontractors, supra, 388 F.2d 495. Here the

rel ati onshi p whi ch exi sted between Respondent and its tractor drivers was not
akin to a bargaining agreenent, and it cannot be said that Garcia was
attenpting to enforce anything |ike such an agreenent. As no theory has been
presented where "constructive" concerted activity would be appropriately
applied, we find that Garcia was not engaged in protected concerted activity
and that Respondent did not violate section 1153(a) of the Act. Accordingly,
we find it unnecessary to address Respondent's other exceptions.
CROER

Pursuant to section 1160.3 of the Agricultural Labor Rel ations Act,
the Agricultural Labor Rel ations Board hereby orders
TITHELTTEETTT T

TEHEHTTTTETTTT ]
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that the conplaint herein be, and it hereby is, dismssed inits
entirety.

Dated: Novenber 3, 1981

HERBERT A PERRY, Acting Chair man

AFRED H SONG Board Menber

JEROME R WALD E, Board Menber

7 ALRB No. 38
10.



MEMBER MECARTHY, Concurri ng:

| agree with ny colleagues inthe ngjority only insofar as they find
no viol ati on.

In order to sustain a discipline or discharge finding under section
8(a)(l) of the NLRA or section 1153(a) of the ALRA it is required that the

General ounsel establish that, at the tine of the discipline or discharge, the

enpl oyer had know edge of, or a belief in, the concerted nature of the activity
for which the enpl oyee i s discharged or otherw se disciplined. DO agnostic

Genter Hospital Gorp. of Texas (1977) 228 NLRB 1215 [95 LRRM 1220]; Aleluia

Qushion ., Inc. (1975) 221 NLRB 999 [91 LRRM 1131]; Mranda Mishroom (My 1,

1980) 6 ALRB No. 22; Lawence Scarrone (June 17, 1981) 7 ALRB No. 13.

Thus, even if the record herein established, under any of the

theories suggested by the majority,? that Garcia engaged in

Y] note that ny coll eagues have el ected to fol | ow NLRB deci si ons i nvoki ng t he

"constructive concerted activity" doctrine rather than the reversal s of many of
those deci sions by various of the Lhited SSates Arcuit Gourts of Appeals. |
believe there is great substance to the distinctions the courts nake rel evant
to the precise question at issue herein.

7 ALRB NO 38
11.



protected concerted activity, | could not conclude that Respondent violated the
Act absent record evi dence establishing the critical factor of enpl oyer

know edge of the concerted nature of such activity. There is nothing in
Charging Party David Garcia' s statements to Respondent on the occasion of his
severance ? fromenpl oynent whi ch coul d reasonabl y have put Respondent on
notice that Garcia s conplaint was, or mght be, a concerted act wthin the
neani ng of Labor Code section 1152.

Dated: Novenber 3, 1981

JGN P. McCARTHY, Menber

7] believe it is error for the majority to find that Garcia was di scharged on
the basis of Respondent’'s purported "admssion” inits answer to the
conplaint, as "it is elenentary that evidence is the sworn testinony of

W tnesses, and that statenents of counsel are not to be considered as
evidence." Wtkin Galifornia Procedure (2d Ed.), Trial Section 230, and BAJI
Instruction No. 1.02 (1977 revision). See also, Labor Code section 1160. 3
which provides in relevant part that the Board shall determne that an unfair
| abor practice has been coomtted on the basis of "the preponderance of the
testinony taken"” in an evidentiary hearing. In addition, and contrary to
what ny col | eagues contend, Garcia' s action was clearly, "... an attenpt to
work on terns prescribed solely by hinself,"” and he chose to | eave
voluntarily when that attenpt failed. Thus, the instant case falls squarely
wthin the precedent stated by this Board in SamAndrews Sons (Nov. 30, 1979)
5 ALRB Nb. 68.

7 ALRB No. 38 12.



CASE SUMVARY

B & B Farns 7 ALRB No. 38
Gase No. 79-C&37-S

ALO DO 3 ON

The conplaint alleged that Respondent viol ated section 1153(a) of the Act
by di schargi ng David Garcia Minoz after he denanded that he be paid for his
| unch hour or that he receive the sane | unch hour as Respondent's ot her
enpl oyees.

The ALOfound that al though Garcia acted solely in an individual capacity,
Respondent di scharged himfor engaging in protected concerted activity in
violation of section 1153(a). The ALO concl uded that Garcia' s protest
constituted concerted activity, relying on Mranda MishroomFarns (May 1, 1980)
6 ALRB No. 22 and Hansen Chevrol et (1978) 237 NLRB 584 [99 LRRM 1066]. The ALO
found that the nature of Garcia s protest was likely to affect the working
conditions of Respondent's other enpl oyees and coul d therefore be characterized
as having a collective rippling effect on the work force.

BOARD DEAQ S ON

The Board noted that Mranda Mishroom Farns and Hansen Chevrol et were two
applications of a theory of "constructive" concerted activity. It held the
concept to be a valid one for agricultural labor relations and reaffirned its
hol ding in Mranda MishroomFarns. The Board noted the continui ng
di ssatisfaction of some coomentators and courts wth that theory and therefore
stated its intent to proceed cautiously inits application. Here, the Board
found that Hansen Chevrol et was inapposite in light of National Véx Gonpany
(1980) 251 NLRB No. 147 [105 LRRM 1371]. The Board declined to apply the
theory to Garcia' s protest, noting that Respondent coul d reasonably have
interpreted Garcia' s protest as an individual conplaint rather than as a
coll ective one. Accordingly, the Board dismssed the conpl ai nt.

Menber McCarthy concurred in the result, but objected to | anguage in the
najority opi nion that he believes coul d undermne the requirenment, in concerted
activity discharge cases, of proof that the enpl oyer had know edge of the
concerted nature of the enployee's activity, and fired himfor that reason.

M ew ng the proof of such know edge as pivotal, Menber MCarthy objects to any
dimnution of this requirenent.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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STATEMENT F THE CASE

Jennie Rhine, Admnistrative Law Gficer: This action arises froma
charge filed by David Garcia Minoz, in which he clained that on August 9, 1979,
he was fired fromB £ B Farns and evi cted from conpany housi ng because he asked
that he be paid for break and | unch periods during whi ch he and other tractor
drivers were required to work. Onh April 9, 1980, a conpl aint was i ssued whi ch
alleges that Garcia was di scharged for engaging in protected concerted
activity. The respondent denied the substantive allegation in a tinely answer.

A hearing was conducted in Sockton, California, on Septenber 18 and
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19, 1980. Garcia, the charging party, was allowed to intervene in the proceed-
ings. Al parties were present throughout the hearing and had an opportunity
to present evidence and examne w tnesses. The general counsel and the respon-
dent filed post-hearing briefs.

Based upon the entire record, including ny observation of the deneanor
of the wtnesses, and after considering the briefs filed by the parties, | nake

the follow ng findings of fact and concl usi ons of |aw

THE BV DENCE

B&BFarns is a famly-owned corporation which grows tonatoes,
onions, bell peppers, grapes, sugar beets and alnonds in the vicinity of R pon,
Galifornia. Bob Brocchini, the sole conpany representative whose actions are in
guestion here, is the vice-president of the corporation; he and his father, the
corporation's president, generally supervise all farmoperations, and are dir-
ectly responsible for nost hiring and termnations. The respondent admts that
it is an agricultural enployer and that Bob Brocchini is a supervisor wthin
the neaning of the Agricultural Labor Relations Act,® and | find accordingly.

Cavi d Garcia Minoz was enpl oyed by the conpany as a tractor driver
fromsonetine in April until August 9, 1979. The respondent admts, and | find,

that Garciais an agricultural enpl oyee wthin the neaning of the Act. n

August 6 2 Garcia began working in the tomato harvest, where conditions

'Cal . Labor (ode, sees. 1140-et seq. Al statutory citations are to the
Labor Code, unl ess ot herw se stat ed.

Nl dates refer to 1979, unless otherwise stated. Garcia testified that
he worked in the tomato harvest only two full days prior to his termnation,
whi ch woul d nake his first day August 7. However, Brocchini's testinony that
Garcia first worked in the harvest on August 6 is corroborated by the forenan' s
report for that week (see RX 4-), and | so find.



precipitated his termnation.

In the harvest the tractor driver's main function is driving a tractor
which pulls a set of two trailers al ongsi de a nechani cal tonmato harvester. Wen
both trailers are full of tonatoes, the driver returns to a | oadi ng area, where
he exchanges the full set of trailers for an enpty set. Two tractor drivers
work wth each harvester, so that little tine is lost when the full trailers
al ongsi de the harvester are replaced wth enpty ones.

During two ten-mnute rest periods and a hal f-hour |unch period taken
by the operator and sorters who work on the harvester, the tractor drivers are
required to clean and service it so that it is ready to go at the end of the
break. No specific periods are allotted for the drivers to take conparabl e
breaks, but the conpany contends that each driver has nore than the equival ent
free tine while the other is acconpanying the harvester. The drivers are re-
quired to deduct a hal f-hour |unch break fromthe work tine they report on
their tiraecards, as do the other harvest workers. This practice affected all
six tractor drivers inthe B £ B harvest (the conpany commonl y operated two
harvesters during the day, and one at night), and Bob Brocchini testified that
it is comon throughout the industry. Garcia had not experienced it in his
previ ous tasks, however, and was not happy with it.

The evi dence concerni ng how nuch free tine the tractor drivers had is
conflicting. Garcia and Juan Perez, the other tractor driver for Garcia' s
harvester, both testified that filling one set of trailers usually took from
mnutes to an hour, occasionally longer. Garcia estinated that after returning
to the loading area a hal f-hour was needed to detach the full trailers and
attach enpty ones. Neither driver estinated the amount of tine consuned by
trips between the harvester and the | oading area. Each nan testified that when

he fini shed connecting enpty trailers to his tractor, he returned to the



field and followed the other tractor until its trailers were filled, and then
noved in to take its place along the harvester. Both testified that they ate
| unch while driving their tractors.

Bob Brocchini, who supervised the tomato harvest, testified that under
the best of conditions, which did not exist at the stage of the harvest Garcia
worked, filling a set of trailers takes an hour, and at the tine in question,
It took sonewhere between one and two hours. The tractor driver needed twenty
mnutes at nost to return to the loading area wth a full |oad, detach the
trailers, and connect enpty ones. He then waited in the loading area, free to
do as he wished, until he saw tonatoes appear over the top of the trailers
acconpanyi ng the harvester, at which tine he entered the field to get into
position to replace the full trailers. Thus, the drivers had forty mnutes or
nore of free tine between each trip along the harvester. 1In order to avoid
accidents, waste of fuel, and possi bl e danage to tonat oes, one driver did not
foll ow the other behind the harvester any |onger than necessary.

Gonpany records corroborate part of Brocchini's testinony. Cal cu-

lati ons fromthese records reveal that fromAugust 6 through 10, the average

tine to harvest one | oad was at | east one hour and thirty-five mnutes.
Brocchini's testinony is al so corroborated by Victor Melna, a forenan

inthe harvest. Melna's estinates of the amounts of tine needed to fill a | oad

of tonmatoes and to exchange full trailers for enpty ones general ly agreed with

Brocchini's. Melma, too, testified that between trips along the

%Se RX 3-6 for forenen's reports that show the nunbers of shifts and the
| ength of each (nmeasured by the tine worked by the sorters, reduced by twenty
mnutes per shift for rest breaks) during this period, and RX 7 3-F for Broc-
chini's records of the | oads produced each day. M cal culations of the tine
per load are | ess than those to which Brocchini testified. The differences are
not significant, however, being a matter of ten mnutes per |oad at nost.



harvester the tractor drivers were free to do as they pl eased after they
attached enpty trailers. They waited in the | oading area, sonetines roam ng
around it, occasionally sitting intheir cars, and he saw themeat there.

Thus, while the testinony of Garcia and Perez indicates that between
trips alongside the harvester the tractor drivers had little or no free tine,
the testinony of Brocchini and M elna indicates that they had upwards of an
hour during the few days Garcia worked in the harvest. The conpany's testinony
about the anmount of tine required to fill a load, corroborated as it is by the
records, is given nore weight than the drivers. Even if the drivers' testinony
about the tine required to change trailers is accepted, there would still be
al nost an hour between trips along the harvester. | do not consider it likely
that all that tine was spent followng the other tractor in the field, given
the unnecessary use of fuel that would entail. | therefore find that the
drivers did have, as free tine, nore than the fifty mnutes of breaks given the
ot her workers, wthout deciding the preci se amount. However, as is di scussed
bel ow, the resolution of the case does not depend upon the nerits of Garcia's
conpl ai nt .

In any event, natters cane to a head on August 9, when Garcia broached
the subject with Brocchini. The previous day, according to Garcia, he and Perez
had di scussed the situation and agreed that they should be paid for the | unch
and break periods during which they worked. A though he placed it several days
prior to Garcia s termnation, Perez confirned that such a conversation
occurred, and | so find. However, the nen did not discuss any plan of action,
and no evi dence suggests that Garcia was del egated as a representative to
Brocchini by Perez or any other tractor drivers.

The participants' versions of the conversations on the 9th between

Garcia and managenent differ. According to Garcia, early in his shift he saw



Brocchini and told himin Spanish that he, Garcia, wanted to take fifteen
mnutes to eat lunch. Brocchini left for a fewmnutes, and returned wth
Mictor Melna to interpret. Through Melna, Garcia told Brocchini that he
wanted to be paid for lunch and a fifteen mnute break, and if Brocchini woul d
not permt himto have a break or a | unch period, he woul d put down on his
tinecard that he worked straight through. In a mxture of Spani sh and Engli sh
| aced with obcenities, Brocchini told himto get out and to have his famly out
of their hone (a trailer provided by the conpany) wthin three days. Brocchini
was ki cking his pickup and appeared so angry that Garcia was afraid he was
about to strike him Garcia left, and did not return to work or speak to
Brocchi ni agai n.

Brocchini testified that he was approached by Garcia, who said that
since he cleaned the harvester while the crewate, he wanted to indicate on his
tinecard that he worked straight through. Brocchini replied that Garcia had
plenty of tine to eat before or after the rest of the crew and Garcia
responded that he would either take his lunch at the sane tine or nark his tine
straight through. Brocchini told him "Look, you either do it ny way or there's
the road,” to which Garcia replied, ""Véll, if you're going to fire ne, fire
ne.'" Brocchini testified that he did not renenber what his response was at
that point, but Garcia turned and started walking in the direction of his car,
and Brocchini, assumng he was | eaving, called after himthat he had tw weeks
to get out of his house. Brocchini denied using obscenities, and said that he
i s conversant enough in Spani sh, the language of virtually all of the
conversation, not to require an interpreter. A the hearing Brocchi ni
denonstrated his fluency by repeating the conversation in Spanish. He testified
that M el na was wthin hearing distance of the conversation but did not

participate, and he never used Melma as an interpreter.



According to Melma, that norning he was asked by Garcia why he coul d
not be paid for the half hour he cleaned the harvester while the others were
eating. Melna replied that he could eat before or after the others but Garcia
was not satisfied, so Melma told himhe woul d have to see the "higher-ups,"
neani ng Brocchini. Vielma did not participate, but overheard part of the sub-
sequent conversation between Brocchini and Garcia. |In essence, Garcia insisted
that if he did not eat when the other workers did, he should be paid for the
| unch break, and Brocchini insisted that it was necessary for the harvester to
be ready w thout delay, and Garcia had plenty of other tine in which to eat.
The conversation becane heated and both nen rai sed their voices, but neither
used obscenities. Mielna recalled hearing Garcia say sonething to the effect of
""If youre going tofirene firene. " Brocchini did not directly tell Garcia
to leave and M el n@' s sense of the conversation was that the choi ce was
Garcia's, but Melna did hear Brocchini say that if Garcia was not satisfied he
shoul d pick up his check. After Brocchini left the immediate vicinity Garcia
left the field, and M el na advi sed Brocchini that another tractor driver was
needed.

Bther that day or the follow ng one, Brocchini nmade the notation
whi ch appears on Garcia s tine ticket (RK8): "Termnated 8/ 9 for insubor-
dination and tardiness for work." The conpany's conpensation record for Garcia
(RX2) also contains the notation, "Fred 89/79." A an unenpl oynent i nsurance
hearing in Qctober 1979, Brocchini testified that he told Garcia he was fired.

To the extent that they are contradictory, | credit Brocchini's
version of the conversation rather than Garcia' s. Grcia s report about
MVelma' s role as interpreter is contradicted by Brocchini's denonstration in
the hearing of his fluency in Spanish, in addition to his and Vel ma' s

testi nony.



Finding Garcia' s testinony not credible on a major detail of the encounter, |
consider his report of it unreliable in the nain. However, there are no

i nconsi stencies on two naj or points: Grcia insisted upon either having the
sane | unch break the crew on the harvester did or being paid for the tine, and
stated his unw I lingness to continue the past practice; and he did not indicate
that he was speaki ng on behal f of anyone ot her than hinsel f.

Wth respect to whether Garcia voluntarily quit or was di scharged,
wthout relying on his testinony, | find that he was discharged. Testifying
only that he did not renenber, Brocchini did not deny telling Garcia he was
fired. Wile Melna's testinony inplies that the decision to stay or to | eave
was Garcia's, | amconvinced that Garcia was di scharged by the entries on
conpany records and by Brocchini's admssion at the unenpl oynent i nsurance
hearing, nmade rel atively soon after the events in question, that he told Garcia
he was fired. In any event, Garcia did not have or communi cate any intention
toquit, but only an unw I lingness to continue a practice he found
unsatisfactory. @dven the choi ce between accepting the practice or |eaving, he
coul d reasonabl y have believed he was being fired. Hs leaving did not convert
the intended or apparent discharge into a voluntary quit. See Pappas & (., 5
ALRB No. 52 (1979).

Furthernmore, | think it indisputable that the prinary reason for
Garcia’ s discharge was his protest about not being paid for the | unch period.
Brocchini nay well have been dissatisfied wth Garcia' s record of tardiness, as
indicated by the entry on his tinmecard. He testified about the tines he
observed Garcia arriving late during June and July. However, he al so testified
that he retained Garcia throughout the July sl ow period because Garcia was a
good tractor driver, and good drivers were hard to get for the harvest. It was

Garcia' s protest, not another late arrival, that precipitated his



termnation. Tardiness was not nentioned during the encounter, and was added,
| amconvinced, only as an afterthought to Brocchini's reasons for the dis-
charge. The record as a whol e establishes that Garcia woul d not have been ter-

mnated but for his protest.*

ANALYS S AND GONCLUSI ONS

In essence, then, Garcia was di scharged because he protested working
whi | e other workers had breaks yet being required to deduct a hal f-hour |unch
period fromthe work hours reported on his tinmecard, and declared his unw || -
i ngness to continue the practice. He did not indicate in any way that his pro-
test was on behal f of anyone but hinsel f, yet the practice affected all six
tractor drivers in the tonato harvest and Garcia had discussed it wth anot her
driver who al so expressed his dissatisfaction wth it. The issues presented
are whether Garcia's conduct was activity protected by section 1152 of the Act,
and if so, whether his discharge constitutes an unfair |abor practice wthin
the neani ng of section 1153(a). | reach affirmative concl usions to both
questi ons.

The pertinent portion of section 1152 states that "[e] npl oyees shal |
have the right ... to engage in ... concerted activities for the purpose of
col l ective bargaining or other nutual aid or protection[.]" The identical

provi sion appears in section 7 of the National Labor Rel ations Act (NLRA),

“The exi stence of an additional, justifiable ground for di scharge does not
precl ude a finding that an enpl oyee woul d not have been di scharged but for his
or her protected activity. See Abatti Farns, Inc. v. ALRB, 103 C A 3d. 317,
334- 335 (1980) (concurring opi nion); Tex-Ca Land Managenent, Inc., 3 ALRB Nb.
14-(1977), enforced, 24 C 3d 335 (1979).

*The charge al | eges that section 1153(c) was viol ated as wel | as section
1153(a), although the conpl aint states a cause of action for a violation of
1153(a) only. S nce there is no evidence what soever of uni on nenbership or
activity, there is no basis for finding an 1153(c) viol ati on.



29 U S C8157. UWnhder section 1153(a), as under NLRA section 8(a)(l), 29 US C
8158(a) (1), an enployer's interference wth, restraint, or coercion of

enpl oyees engaged in the exercise of protected rights is an unfair |abor
practice. Precedents devel oped under the NLRA shall be followed by the ALRB
wher e appl i cabl e. ALRA 81148.

The initial issue is whether Garcia s protest was concerted activity
wthin the neaning of section 1152, and therefore protected. Prelimnarily, it
shoul d be noted that |egal protection does not depend upon the nerits of his
conplaint. See, e.g., NNRBv. Washington Aumnum (., 370 U S 9, 16, 50 LRRM
2235 (1962); Jack Bros. & McBurney, Inc., 6 ALRB No. 12 (1980) (ALO deci sion at

14), and cases cited there. Even a "mniscul e controversy" nay give rise to

protected activity. S. Regis Paper (., 192 NLRB 661, 77 LRRM 1878 (1971).

Thus, the fact that Garcia and the other drivers had nore than an equi val ent
anount of free tine in which to rest and eat their lunches is not rel evant.
A leading NLRB case on the issue of whether action by one individual

can be "concerted,” and therefore protected, is Aleluia Qushion (., 221 NLRB

999, 91 LRRM 1131 (1975), where it was held that an enpl oyee who conpl ai ned
about alleged safety violations to his enpl oyer and a state C83HA was engaged in
protected concerted activity, even though there was no evi dence that the
conpl ai ni ng enpl oyee represent ed ot her enpl oyees or even that other enpl oyees
were concerned about the issue. The basis of the board s decision was that the
natters conpl ai ned of affected other enpl oyees as wel |l as the conpl ai ner. The
board st at ed:

[t] he absence of any outward nani festation of support for his

efforts is not sufficient to establish that Respondent's

enpl oyees did not share [the charging party's] interest in

safety or that they did not support his conplaints regarding

the safety violations. . . . [Where an enpl oyee speaks up and

seeks to enforce statutory provisions relating to occupational

safety designed for the benefit of all enployees, in the

absence of any evidence that fellow enpl oyees di savow such
representation, we wll find an inplied consent thereto,
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and deemsuch activity to be concerted. 91 LRRMat 1133.

The national board continues to foll ow and expand A | el uia Qushi on

despi te di sapproval by several federal circuit courts of appeal. See, e.q.,
Dawson Cabinet Go., 228 NLRB 290, 96 LRRM 1373, enforcenent deni ed, 566 F.2d
1079, 97 LRRM 2075 (8th dr. 1977); Ar Surrey Gorp., 229 NLRB 1064, 95 LRRV
1212 (1977), enforcenent denied, 601 F. 2d 256, 102 LRRM 2599 (6th dr. 1979);
B ghorn Beverage, 236 NLRB 736, 98 LRRM 1396 (1978), enforced as nodified, 614
F.2d 1238, 103 LRRM 3008 (9th dr. 1980) (38(a)(3) violation upheld while

SB(a)(l) violation, based on Alleluia, reversed); Akron General Medical Center,
232 NLRB 920, 97 LRRM 1510 (1977); Pink Mody, Inc. , 237 NLRB 39, 98 LRRM 1463
(1978); Self Gycle g, Marine Dstributor ., Inc., 237 NLRB 75, 98 LRRM 1517
(1978); Hansen Chevrol et, 237 NLRB 584, 99 LRRM 1066 (1978); Krispy Krene
Doughnut Corp. , 248 NLRB No. 135, 102 LRRVI 1492 (1979).

It is clear that the All el uia Qushion doctrine is not limted to

situations where the subject natter of the enpl oyee's actions is health and

safety. See, e.g., Dawson Cabinet (0., supra (a fenal e enpl oyee' s indivi dual

refusal to performa certain job unl ess she was paid the sane as nal e enpl oyees

doing the sane job); Air Surrey Gorp., supra (enpl oyee's individual inquiry at

enpl oyer' s bank to determne whet her enpl oyer had sufficient funds to cover

payroll); Self Gycle £ Marine Dstributor Go., supra (enployee's pursuit of an

unenpl oynent conpensation clai n); Hansen Chevrol et, supra (an individual re-

guest for a pay raise); Krispy Krene Doughnut Gorp. , supra (expressed inten-

tion of filing a workers' conpensation clain). The board has stated that

°Al | el ui a Qushion has not been unifornmy disapproved by the courts. See
N.RB v. Mbdern Carpet Industries, Inc., 611 F. 2d 811, 103 LRRV 2167, 2169 (10th
dr. 1979), enforcing 236 NLRB 1014, 98 LRRM 1426 (1978) (cited wth approval );
Keokuk Gas Service (., v. NLRB, 580 F.2d 328, 98 LRRM 3332 (8th dr. 1978),
enforcing 233 NLRB 496, 97 LRRM 1278 (1977) (8(a)(l) viol ation uphel d, w thout
nention of Alleluia, where an individual acted on his own behal f in the absence
of a collective bargai ni ng agreenent).
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"receiving paynent for one's labor ... is on par wth the concern for safe

working conditions.”" Ar Surrey Gorp., supra, 95 LRRMat 1212.

Nor is the doctrine limted to situations where enpl oyees resort to
gover nnent al agenci es. Enpl oyee conpl ai nts were nade known only to the

enpl oyers in Dawson Cabinet (0., supra; Air Surrey Gorp. , supra; Akron General

Medi cal Center, supra; Pink Mbody, Inc., supra;, and Kansen Chevrol et, supra.

There is no reason for a distinction between conpl aints to enpl oyers and

conplaints to governnmental agencies. Akron General Medical Center, supra, 232

NLRB at 927.

The ALRB has adopted the Alleluia doctrine. See Mranda Mishroom
Farm Inc., 6 ALRB No. 22 (1980); Foster Poultry Farns, 6 ALRB No. 15 (1980)
(dictun); Golden Valley Farmng, 6 ALRB Nb. 8 (1980) (ALO decision at 15-16).

In Foster Poultry the board, citing both Alleluia Qushion and Air Surrey,

stated that an individual's actions are protected and concerted in nature if
they relate to conditions of enploynent that are matters of mutual concern to
all affected enpl oyees. Al though the ALRB cases all involved health and safety
I ssues, Air Surrey, as indicated above, did not, and there is no reason to
suppose that our board will not extend Alleluia as the NLRB has.

Factual ly, the present case is simlar to Hansen Chevrol et, supra 237

N_RB 584, 99 LRRM 1066. There an enpl oyee, a nechanic, was fired because he
asked for a pay raise. Hs request was nade only on his own behal f and there
was no evi dence that others supported it, but, since there was only one pay
systemin effect, the only way his pay coul d be changed woul d be to change the
pay of all the nechanics. The board held that he was engaged i n concerted

activity.

Al tractor drivers in the tomato harvest at B & B Farns cl ean the
harvesters whil e the other workers have breaks, and it apparently is a
common practice in the industry. As a practical natter, this condition of
Garcia' s enpl oynent coul d not be changed wthout simlarly changi ng the
enpl oynent



conditions of other drivers. There was |ess evidence in Hansen than here that
the natter was of mutual concern to the affected enpl oyees, for here anot her

tractor driver had expressed his dissatisfaction to Garcia. In the absence of
evidence to the contrary, it is likely that other drivers shared their concern.

See Air Surrey, supra. Since Garcia' s protest involved a condition of enploy-

nent whi ch affected other workers, | conclude that his activity was concerted
wthin the neaning of section 1152, and therefore protected.

It is well settled that, as a general rule, discharging an enpl oyee
for engaging in protected activity constitutes an unfair |abor practice. In-
subor di nati on whi ch consists of refusing to work as directed is not a
legitimate ground for discharge if the enpl oyee's activity is protected. See,
e.g., NNRBy. Washington A umnum ., supra, 370 US at 15-17; Jack Bros. £
MBurney, Inc., supra, 6 ALRB No. 12; SamAndrews’ Sons, 5 ALRB No. 68 (1979)
(Rui z, concurring); Dawson Cabinet o., supra, 228 NLRB 290, 96 LRRM1373; Pink
Mbody, Inc., supra, 237 NLRB 39, 98 LRRM 1463. Thus, Garcia s indication that

he woul d no | onger conplete his tinecard as directed does not justify his
di scharge on the grounds of insubordination.

The respondent argues that Garcia' s di scharge does not viol ate section
1153(a) because the conpany did not knowthat his activity was either concerted
or protected in nature. Its reliance on the ALRB cases it cites--Mtsui
Nursery Inc., 5 ALRB Nb. 60 (1979); Jackson & Perkins Rose ., 5 ALRB No. 20
(1979); and Mario Sai khon, Inc., 4 ALRB No. 107 (1978) is msplaced. In those

cases the board found that the evidence did not establish enpl oyer know edge of
the activity itself, and there was therefore no basis for concluding that the

termnations were caused by the activity. The mssing el enent is causation, a
nexus between the protected activity and the termnation. Sout hwest Latex Corp.

v. NLRB, 426 F.2d 50, 74 LRRM 2214 (5th 4 r. 1970),
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denyi ng enforcenment to 175 NLRB 358, 70 LRRMI 1592 (1969), another case cited by
the respondent, is al so distinguishable on the grounds that causation is
| acking. Here, as has al ready been discussed, it is evident that Garcia woul d
not have been di scharged but for his activity.

Know edge that an enpl oyee's actions are concerted or protected is

not essential to afinding of aviolation.” See Air Surrey, supra (najority

rejects wthout discussion dissent's viewthat enpl oyer know edge of the con-

certed nature i s necessary); Wight-Schuchart-Harbor, 227 NLRB 1007, 1009- 1010,

94 LRRM 1508 (1975) (good faith but mstaken belief that enpl oyee's conduct is

unprotected not a defense); al so see Mranda Mishroom supra; Alel uia Qushion,

supra; Dawson Cabinet, supra; Akron General Medical Center, supra; Self Gycle 6

Marine O stributor, supra, where the issue is not discussed but no evi dence of

such know edge appears.

This viewis consistent wth the general |y accepted proposition that
an enployer's notivation is irrel evant in assessing whether its conduct vio-
| ates section 8(a)(l) of the NLRA or section 1153(a) of the NNRA See, e.g.,
NLRB v. Burnup & Sins, Inc., 379 US 21, 57 LRRM 2385 (1964);2 Jackson &

"Aternatively, since the situation of which Garcia conplai ned coul d not
be changed without simlarly changing it for all tractor drivers, enpl oyer
know edge that his protest was protected concerted activity mght be inferred.
See Hansen Chevrol et, supra, 237 NLRB at 590 (ALO deci si on).

Sone circuits have taken the respondent's view and reversed the nati onal
board on this issue. See Tri-Sate Truck Service, Inc., v. NLRB, 616 F. 2d 65,
103 LRRM 264-0 (3d dr. 1980), denying enforcenent to 241 NLRB No. 32, 100 LRRV
14-76 (1979); Ar Surrey Gorp. v. NLRB, supra. 601 F. 2d 256, 102 LRRM 2599 (6th
dr. 1979), denying enforcement to 229 NLRB 1064, 95 LRRM 1212; but see NLRB v.
Quer nsey- Muski ngum B ectric G-op, Inc., 285 F.2d 8, 47 LRRM 2260 (6th dr.
1960), enforcing 124 NLRB 618, 44 LRRM 1439 (1959) (enpl oyees in fact acting
together, but no indication enpl oyer knew).

8 anguage fromBurnup & Sins has been cited in support of the respondent'
s position. See Tri-Sate Truck Service, Inc., v. NLRB, supra n.7, 616 F.2d at
69. The issue before the Gourt in Burnup S S ns was whet her an enpl oyer's good
faith but mstaken belief that an enpl oyee commtted m sconduct while engaged
in protected activity is a defense to an alleged 3(a)(l) violation. (CGontinued)
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Perkins ., 3 ALRB No. 36 (1977), pet. for reviewdi smssed, 77 C A 3d 830

(1978). The test for a violation of section 1153(a), like that for a violation
of section 8(a)(l), does not focus on the enpl oyer's know edge of the law, on
the enployer's notive, or on the actual effect of the enployer's action;

rather, it is whether the enpl oyer engaged i n conduct which, it may reasonably
be said, tends to interfere wth the free exercise of enpl oyee rights under the
Act. Nagata Brothers Farns, 5 ALRB No. 39 (1979), reviewdenied (Q. App. Nov.
19, 1979), hearing denied (S G. Dec. 31, 1979), cert, denied, 100 Sup. Q.
3010 (June 16, 1980).

Regardl ess of whether the conpany knew that Garcia' s activity was
concerted or protected, his discharge tends to deter hi mand ot her enpl oyees
fromquestioni ng conpany practices. Qher workers wll not understand that he
mght not have been fired if only the conpany had known that they supported hi m
and that his protest was legally protected. The conpany's conduct nay
reasonably be said to tend to interfere wth the free exercise of enpl oyee

rights.

(n. 8 cont'd) In holding that 8(a)(l) was violated regardl ess of the enpl oyer's

notive, the Gourt stated:

In sum SB(a)(l) is violated if it is show that the dis-

charged enpl oyee was at the tine engaged in a protected

activity, that the enpl oyer knew it was such, that the basis

of the discharge was an al |l eged act of m sconduct in the

course of that activity, and that the enpl oyee was not, in

fg(c:lt a) guilty of that msconduct. 379 US at 23 (enphasis

added) .
The enphasi zed portion of the quotation is neither essential to nor consistent
wth the Gourt's holding and rational e, which stresses the deterrent effect on
ot her enpl oyees of a contrary result. The Gourt went on to say: A protected
activity acquires a precarious status if innocent enpl oyees can be di scharged
while engaging init, even though the enployer acts in good faith. It is the
tendency of those discharges to weaken or destroy the S3(a)(l) right that is
controlling. 379 US at 23-24.
This is no less true if an enpl oyer has a good faith but mstaken belief that
an enpl oyee's activity is not concerted or protected.
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The respondent al so contends that as a natter of law Garcia's activity
i's unprotected because the Act establishes no right for an enpl oyee
individually to negotiate terns of enploynent, and if the enployee is acting in
concert wth others, then negotiating about enpl oynent conditions runs afoul of
the prohibition in section 1153(f) of the Act (which has no equivalent in the
N_RA) of bargaining wth an uncertified representative. However, section 1152
explicitly protects concerted activity for the purpose of "nutual aid and
protection” other than col |l ective bargaining. A one-tine protest about a
singl e issue cannot fairly be characterized as an attenpt at "collective
bargai ning" as that termis used in the Act, which contenpl ates a conprehensi ve
enpl oynent agreenent. See section 1155.2(a), which states that "to bargain
collectively ... is ... to neet at reasonabl e tinmes and confer in good faith
Wth respect to wages, hours, and other terns and conditions of enpl oynent .

." (Enphasi s added.)

Furthernore, section 1153(f) forbids an enpl oyer to "recogni ze,
bargain wth, or sign a collective-bargai ning agreenent wth any |abor organ-
lzation not certified pursuant to the [Act]." (Enphasis added.) Its purpose
IS to prevent "sweetheart" contracts wth | abor organi zations not freely chosen
by the enpl oyer's workers. See Harry Carian Sales, 6 ALRB No. 55, pp. 37-38
(1980). A though "l abor organization" is broadly defined by section 1140. 4(f),

its definitionis not so broad as to include an individual or an infornal group
who protests a particular working condition. To so construe it is seriously to
undermne the Act's goal of encouraging and protecting the right of enpl oyees
to "full freedomof association" and "sel f-organization." See section 1140. 2.

F nally, prohibiting an enpl oyer fromrecogni zing or bargai ni ng

w th an uncertified | abor organi zation is not inconsistent wth prohibiting
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the enpl oyer from di schargi ng an enpl oyee who exercises his or her right to
engage in protected activity, even if the enpl oyee does represent an uncer-
tified | abor organization. The Act prohibits both types of conduct.

| therefore conclude that the respondent’s di scharge of David
Garcia Minoz viol ated section 1153(a) of the Act.

THE REMEDY

The usual renedy for a discharge in violation of section 1153(a)—
reinstatenent wth backpay, along wth the customary notice requirenent s—+s
appropriate here. Accordingly, pursuant to section 1160.3 of the Act, |
recommend the fol | ow ng:

RER

Respondent B £ B FARMG, its officers, agents, successors and assi gns
shal | :

1. Cease and desi st fromdi schargi ng any enpl oyee for engaging in
protected concerted activities, or inany like or related manner interfering
wWth, restraining, or coercing enployees in the exercise of rights guaranteed
by section 1152 of the Act;

2. Take the followng affirnative actions whi ch are deened necessary
to effectuate the policies of the Act:

a. Imediately offer David Garcia Minoz reinstatenent to his
fornmer position or a substantially equival ent position, wthout prejudice to
seniority or other rights and privileges to which he is entitled, and nake him
whol e for any | oss of pay and other economc | osses he has suffered as a result
of Respondent's discharge, plus interest thereon at a rate of seven percent per
annum

b. Preserve and, upon request, nake available to agents of this

Board, for examnation and copying, all payroll and other records rel evant
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and necessary to an anal ysis of the backpay and rei nstatenent rights due under
the terns of this order;

c. Immediately sign the attached Notice to Enpl oyees and, upon
its translation by a Board agent into the appropriate | anguages, reproduce
sufficient copies in all Ianguages for the purposes set forth hereinafter;

d. Post copies of the attached Notice, in all |anguages, for
60 consecutive days in conspi cuous places on its premses, the tine and pl aces
of posting to be determned by the Regional Orector, and exerci se due care to
repl ace any Notice which is altered, defaced, covered, or renoved,

e. Wthin 30 days of the date of issuance of this order, nail
copies of the attached Notice, in all |anguages, to all enpl oyees enpl oyed at
any tine during August 1979;

f. Arrange for a representative of Respondent or a Board agent to
distribute and read the attached Notice, in all |anguages, to its enpl oyees
assenbl ed on conpany tine and property, at tinmes and pl aces to be determned by
the Regional Drector; foll owng each reading a Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
gquesti ons enpl oyees may have concerning the Notice or enpl oyees' rights under
the Act; the Regional Drector shall determne a reasonable rate of
conpensati on to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and questi on-and-answer peri od;

g. Notify the Regional Drector in witing, wthin 30 days of the
date of issuance of this order, of the steps taken to conply with it, and

continue to nake periodic reports as requested by the Regional Drector until

2%,

“Jehni e Rl ne
Admnistrati ve Law G fi cer

full conpliance is achi eved.

Dated: 21 Novenber 1980

-18-



NOT CE TO BEMPLOYEES

After charges were made against us by David Garcia Minoz and a
heari ng was hel d where each side had a chance to present evidence, the
Agricultural Labor Relations Board has found that we interfered wth the
rights of our workers by firing him The Board has ordered us to distribute
and post this Notice, and to do the things |isted bel ow

_ V¢ wll do what the Board has ordered, and also tell you that the
Agrlhcultural Labor Relations Act is a lawthat gives all farmworkers these
rights:

1. To organi ze t hensel ves;

2. Toform join, or help unions;

3. To bargain as a group and to choose a union or anyone
they want to speak for them

4. To act together wth other workers to try to get a con-
tract or to help or protect one another; and

5. To decide not to do any of these things.
Because you have these rights, we premse you that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above. In particular,

VE WLL MOT fire any worker because -hat person has done any of the
things |isted above;

VEE WLL offer David Garcia Minoz his old job back if he wants it,
and we wll pay himany noney he | ost because we fired him plus 7%interest.

If you have any questions about this notice or your rights as farm
workers, you rmay contact any office of the Agricultural Labor Relations
Board. (nhe is located at 1585 E Sreet, Suites 101-103, Fresno, Ca. 93706,
t el ephone (209) 445-5668.

Dat ed: B & B FARVG

(Represent ati ve) (Title)

TURAL LABCR RELATI ONS BOARD G- THE
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