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DEQ S AN AND GRDER

h March 23, 1980, Admnistrative Law Gficer (ALQ David Nevins
i ssued the attached Decision in this proceeding. Thereafter, Respondent,
Charging Party, Petitioners ¥ and the General Counsel each filed exceptions

wth a supporting brief, and a brief in response to the exceptions of the

other parties .

The Board has considered the record and the ALO s

Y This case arose froma decertification el ection hel d among Respondent’ s
enpl oyees on Decenber 27, 1978. The hearing was a consol i dat ed proceedi ng
i nvol vi ng post -el ection objections, challenged ballots, and al |l eged unfair
| abor practices. The Petitioners naned in the caption of this matter filed
the decertification petition and becane intervenors at the hearing. As we
are dismssing the Petition for Decertification inthis case, we find it
unnecessary to discuss the ALO s recommended resol ution of the issues
rai sed by the chal |l enged bal | ot s.



Decision in light of the exceptions and briefs, and has decided to affirm
the rulings, findings and conclusions of the ALQ as nodified
herein, and to adopt his recormended O der as nodified herein.

Respondent's and Petitioners' Exceptions

Respondent has excepted to the ALOs reliance, in his
consideration of the case, on: our Decision in Abatti Farns, Inc.
(May 9, 1979) 5 ALRB No. 34, enf'd in principal part, Abatti Farns v. ALRB
(1980) 107 Cal . App. 3d 317; evidence of Respondent's anti-union statenents

and conduct; and probl ens whi ch arose between Respondent and the UFWw th
respect to the administration of their contract.¥ Respondent's precise
exception respecting the ALOs reliance on our prior unfair |abor practice
Cecision is based upon the fact that that Decision was under review at the
tine Respondent filed its exceptions. As that Decision has, in the nmain,
been uphel d by the court of appeal, we take it as clearly established that

we can take it into account in our consideration of this

Zpetitioners have joined i n Respondent's exceptions as well as | odgi ng
sone of their own. For the sake of brevity, exceptions filed by one party,
even when joined in by the other, will be identified by the title of the
party initiating them

YRespondent and Petitioners make one other, generalized exception to what
they characterize as an inbal ance of credibility resolutions in favor of
General (ounsel wtnesses. In the first place, even if such an inbal ance
could be said to exist, ""total rejection of an opposed vi ew cannot of
itself inpugn the'integrity or conpetence of a trier of fact.'" Andrews v.
Agricultural Labor Relations Bd. (1981) 28 Cal.3d 781, 796, quoting Labor
Board v. Rittsburg S'S . (1949) 337 U S 656, 659 [25 LRRV
2177] . Secondly, the ALOcredits nuch testinony of Respondent's w tnesses.
A though we accord great deference to the credibility resolutions of the
trier of fact, AdamDairy dba Rancho Dos Ros (Apr. 26, 1978) 4 ALRB Nb.
24, rev. den. by G. App., 2nd Ost., Ov. 3, March 17, 1980, pursuant to
our statutory duty we have reviewed the entire record of this case, Labor
Code section 1160.3, and find that it generally supports the ALO s
credibility resol utions.
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case. ¥ Local Lodge No. 1424, |AMv. NLRB (1960) 362 U S 411, 416 [45 LRRM

3212] (Board can properly ook to earlier events -"to shed" light on the
true character” of events which are 'the subject of hearing). Nor was it
inproper for the ALOto utilize evidence of Respondent’'s anti-union acts
and statenents in his consideration of the case, for "notive is a

persuasi ve interpreter of equivocal conduct." Pennsylvania G eyhound
Lines, Inc. (1937) 1 NNRB 1, 23 H LRRM303], enf'd in part (3rd Ar. 1937)
91 F.2d 178, rev'd (1938) 303 U S 261

Hostility toward the union was not initself an unfair

| abor practice and a presunption that such state of mnd
once proven was presuned to continue to exi st [does] not
shift the burden of proving [an] alleged unfair | abor
practice ....

Ve think the Board properly took judicial notice of

[ background evidence] for the limted purpose for which it
was offered. [dtations] As said by the Supreme Gourt in
Federal Trade Commssion v. Cenent Institute, 332 US 683
...[such evidence] nmay "neverthel ess be introduced if it
tends reasonably to show the purpose and character of the
particul ar transactions under scrutiny." Paranount Cap
Mg. G. v. NLRB (8th dr. 1958) 260 F.2d 109, 113 [43
LRRVI 2017] .

V¢ find it unnecessary to consider Respondent's exception to the ALO s
reliance on contract admnistration problens that arose between the parties
as we are not relying on such evidence in our determnation of the issues
inthis matter.

Respondent first excepts to the ALO s concl usi ons t hat

4/ A though Respondent's preci se exception has been nooted by the
court of appeal decision, we point out that it was not error for the ALOto
have relied upon our prior Decision even when it was under review N.RBv.
Miel l er Brass Go. (1975) 509 F.2d 704, 709 [88 LRRVI 3236]
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Respondent instigated and assi sted the enpl oyees' decertification efforts,
inviolation of section 1153(a) of the Act. S nce instigation and unl awf ul

assi stance are separate concepts, American Door Gonpany (1970) 181 NLRB 37,

44 [ 73 LRRM 1305], we shall anal yze the evi dence as to each separately.
Wil e we conclude that the record does not warrant the ALOs concl usi on as
toinstigation, it anply supports his conclusion as to unl awful ,

assi st ance.

The ALOinferred the fact of instigation fromhis consideration
of a nunber of factors, including doubts about whether the Petitioners were
sufficiently notivated to undertake such a canpai gn. Both nen, however,
resisted joining the union pursuant to the contract's uni on security clause
and although Quz finally did join the union, he did so only after he was
threatened wth the loss of his job; Castellanos never did join and was
discharged. Wiile there is some doubt about the veracity of Castellanos'
version of how he cane to know about decertification procedures,? in view
of Petitioners' trial-and-error approach in getting the petition underway
and of the disaffection of Respondent's regul ar enpl oyees for the union,
the evidence falls short of establishing that Respondent inplanted the idea
of decertification in the mnds of Petitioners. See, e.g., Sparry

Gyroscope (1962) 136 NLRB 294 [49 LRRM 1766] ; Whoo Packi ng

Y Doubts about Castellanos version of how he | earned about decertifying a

uni on do not necessarily provide proof of Respondent’'s instigation. Even
assunming that Respondent told himabout the procedure, it would not be an
unfair |abor practice unless Respondent initiated the idea for the
decertification canpai gn. Southeast Chio Egg Producers (1956) 116 NLRB
1076 [ 38 LRRM 1406] .
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Gonpany (1966) 161 NLRB 174 [63 LRRM 1290J; NLRB v. Birm ngham Publ i shi ng
Q. (5th Ar. 1959) 262 F.2d 2 [43 LRRM 2270];.Sky Wl f" Sales d/b/a
Pacific Industries of San Jose (1971)- 189 NLRB 933 [77 LRRM 1411], enf'd
NLRB v. Sky W f Sales (1972) 470 F.2d 827.

There is, however/ anpl e evidence of Respondent's unl awf ul
assistance to the enployees in their decertification efforts. In
consi deri ng such evidence, we first note that “... in a case of this kind,
involving a charge of violations of the duty not to naintain a forbi dden
relation, a reliance on so-called circunstantial evidence is not only
permssible, but often essential. On the very nature of such a case, there
w || sel dombe di scoverabl e data show ng direct statenents by a party
charged wth violation that he has perforned i nproper acts." Sperry
Gyroscope v. NLRB (2nd Gr. 1942) 129 F. 2d 922 [10 LRRM811]. In this
case, the circunstantial evidence is of two kinds: the first goes to prove
that the | eading proponents of the decertification petition were provided
| eaves of absence and other benefits to facilitate their conduct, or as a
result of their conduct, of the canpai gn; the second goes to prove that
Respondent' s agents assenbl ed its enpl oyees for the purpose of obtaining
signatures on the various decertification petitions.?

The record supports the ALOs finding that Quz was

Y Apparently on the theory that unlawful interference by assistance to
decertification efforts can be found only wth respect to the petition
which resulted in the election in this case, Petitioners separately have
excepted to the ALOs consideration of the entire course of the canmpaign in
findi ng unl awful assistance. Petitioners cite no authority in support of
their theory that we may | ook only to the successful part of the canpai gn;

i ndeed, the cases indicate the contrary. See, e.g., Mincy Gorp. (1974) 211
NLRB 263 [87 LRRM 1157]; Sky Wl f Sales d/b/a Pacizic Industries of San
Jose, supra, 139 NLRB 933 [ /7 LRRM 1411].
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7 Hs extended absence fromwork to

personal | y assi sted by Respondent.
circulate the petitions, his receipt of a Christmas bonus " wel |l in excess
of any bonus received by the other tractor drivers, Respondent's allow ng
himto charge Respondent for the broken glass on his car and waiting to
deduct the cost fromhis paycheck until shortly before the hearing, and his
eligibility for insurance even though he did not work enough hours during
the nonth he was circulating the petition to entitle himto coverage are
all factors which support the conclusion that Respondent not only permtted
Quz to canpaign, but also abetted himin his decertification efforts by
insuring that he | ost nothi ng because of the tine he spent canpai gni ng.
Respondent attenpts to dispel the inference of unlawf ul
interference readily drawn fromthese facts by pointing to evidence of its
"l'iberal " leave policy, its history of |argess to enpl oyees in energenci es
and its practice of permtting enpl oyees to charge personal itens.
Respondent's ordinary practices differ sufficiently fromits treatnent of
Quz in these respects to conpel the conclusion that Quz recei ved speci al
favorabl e treatment because of his invol venent in the decertification
canpai gn. Thus, Respondent's treatnent of Rosa Briseno' s | eaves for union

busi ness stands in

“ v omt naking any findings with respect to special consideration given
Castellanos for the follow ng reasons: first, unlike Quz, Castellanos
participated only briefly in the canpai gn, havi ng been di scharged pursuant
to the contract's union security clause after the circulation of the first
decertification petition;, second, there is no evidence of the anount of
Castel lanos bonus; finally, although both Castell anos and Ben Abatti went
to sone |l engths to conceal the fact that Ben Abatti gave Castel |l anos a job
tending Abatti cattle at a feedl ot after his discharge, the fact of that
hire itself is not persuasive proof of special consideration.
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stark contrast to its assertions of a "liberal" |eave policy wth respect
to an enpl oyee's concerted activities. |Its failure to deduct fromQ uz'
pay the cost of repair to his auto immedi ately after it was incurred is
also atypical, as is the size of the Christnas bonus it gave O uz.
Fnally, there is the matter of Respondent's naking the
arrangenents which resulted in Petitioners' being represented by counsel.
A though the Act cannot require an enpl oyer to refuse to respond to
enpl oyee inquiry, More Drop Forgi ng Conpany (1954) 108 NLRB 32 [ 33 LRRM
1465], Bel den Brick Conpany (1955) 114 NLRB 52 [36 LRRVI 1504], the

evidence in this case shows that Respondent went well beyond nerely nam ng
or suggesting a |l awyer whom Petitioners mght consult; it brought
Petitioners and counsel together. ¥

V¢ al so agree with the ALOthat Jose Ros unlaw ully
assisted in circulating the decertification petition and that
Respondent's giving a Christrmas party, at which tine the
decertification petition was circulated in the presence of its
supervi sors, also constituted unl awful support of the decertification

effort. Wth respect to the canpaigning in the

¥ Vernon Manufacturing Go. (1974) 214 NLRB 285 [87 LRRM 1516], does not
prevent our concluding that, on the facts of this case, Respondent's
actions In procuring counsel for Petitioners violated the Act. [In Vernon,
the national board refused to find procurenent of an outside attorney
violative of the Act, but it did so because of the absence of any evi dence
as to the relationship between the petitioner's attorney and respondents.
A though the attorney recommended to Petitioners by Respondent was not its
own counsel, the initial neeting between Petitioners and their counsel was
arranged by Ji mHouse who transported Qtuz to his father-in-law s hone
where Quz net Sovak, the attorney. After Sovak entered the case,
Respondent gave a Christmas party at which S ovak circul ated the
decertification petition.
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fields, the evidence is, as the ALOnotes, sharply conflicting. The ALO
resol ved these conflicts in conformty wth his credibility resol utions and
based on our review of the record we defer to his concl usi ons.

The ALO concl uded that Respondent viol ated Labor Code
section 1153(e) by its general refusal to bargain, and over
reinstatenent of the nedical plan in particular, after the
decertification el ection. Respondent contests the ALO s concl usi ons
principally ¥ on the grounds that it had good faith doubt about the
union's continuing majority status as a result of the
decertification el ection.

In light of our finding of unlaw ul assistance, we do not face
the question whether an enpl oyer may rely on good faith doubt of najority
status when a decertification petition raises a real question concerni ng
representation. The general rule is that there is no good faith in a doubt
whi ch an enpl oyer has nanuf act ur ed:

[ Respondent] cannot, as justification for its refusal to
bargain with the union, set up the defection of union nenbers
which it had induced by unfair |abor practices, even though
the result was that the union no | onger had the support of the
majority. It cannot thus, by its own action, disestablish the
union as the bargai ning representative of the enpl oyees,
previously designated as such by their own free wil.

Madi) Photo Corp. v. NLRB (1944) 321 U 'S, 678, 687 [14 LRRV
581] .

¥ Respondent al so contends that the union waived its right to
bargai n over reinstatenent of the nedical plan when it failed to respond to
its concerns over the | apse of nedi cal coverage upon the expiration of the
contract. However, we find Ben Abatti's admssion that he did not intend
to bargain over reinstatenent of the nedical plan to be conclusive on the
i ssue of Respondent's lack of good faith in raising the i ssue of the |apse
of cover age.
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The rule applies wth equal force to decertification canpaigns: an
enpl oyer that has orchestrated "a uni on-busting canpai gn cannot
rely on the pendency of a decertification petition or the |oss of
majority status to justify ... [its] refusal to bargain." NRBv.
Maywood Plant of QG ede Plastics (DC dr. 1980) 628 F.2d 1, 5 [104
LRRM 2646] .

Respondent excepts to the ALOs conclusions that it violated the
Act: (1) by failing to bargain over discontinuing the rapini crop; and (2)
by naking its crews available to Al bert Suder in order to disenfranchise
t hem

Because we are dismssing the Petition for Decertification in
this case, the question whether Respondent transferred its crews to A bert
Studer in order to disenfranchise themis noot and we decline to address
it. However, we reject Respondent’'s contention that it did not violate the
Act when it discontinued the rapini crop. In so doing, we do not adopt the
| egal anal ysis of the ALO whi ch depends so nuch on the partial -cl osi ng
cases now overruled by First National Mintenance Corp. v. NLRB (1981) 101
S G. 2573 [107 LRRM 2705]. Instead, our conclusion is based upon our

finding that Respondent's notivation for discontinuing the rapini was
discrimnatory. Accordingly, we do not reach the question of the scope of
the duty to bargain over crop decisions which are econonmcal ly notivat ed.
For nore than a dozen years precedi ng the 1978 harvest season,
Abatti Farns grewrapini, one of two growers in the Inperial Valley to do
so. Rapini, a nenber of the broccoli famly, is a |abor intensive crop,

requiring a harvest force of
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approxi mately 140 enpl oyees. It is a wnter crop, wth harvesting

begi nning in early Decenber and continui ng through January and February.
It is also a delicate crop which turns- to flower if not harvested when
ready, unlike other |eaf crops, such as lettuce, for exanpl e, which permt
greater | eeway in beginning the harvest.

Wien cal | ed as an adverse w tness, Ben Abatti gave several
reasons for his decision to discontinue the crop: he was not naki ng any
noney on it; he had i ndependently decided to i ncrease his acreage i n ot her
crops so that he did not have enough |and left for it; and, finally, the
rapini narket was volatile and did not offer as sure noney as the ot her
crops to which he was devoting nore acreage. Wen called by his own
counsel , however, he gave other reasons for his decision not to grow
rapini: one was that he was generally trying to reduce his acreage in
| abor intensive crops in order to decrease his vulnerability to strikes, ¥
and the second was that he was having sone tax probl ens and he wanted to
reduce his distractions. A though he later denied that "strikeproofing"
figured in his decision to discontinue rapini, Respondent nowinsists in
Its exceptions that "strikeproofing” was one of the najor reasons for
di sconti nuing the crop.

JimHouse, Ben Abatti’s second-in-command, essentially
corroborated Ben Abatti's strikeproofing defense. House testified that
both before and after the contract wth the UFWwas si gned, he and Ben

Abatti discussed the conpany's vul nerability to strikes

10/ When grown by Respondent, rapini was harvested by Ponfilo Avina' s and
Frank Preciado' s crews, both of which had been invol ved i n strikes agai nst
Respondent .
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wth respect to sone of the nore perishable crops, such as rapini,

| ettuce, and nelons, and that, in general, he advi sed Ben to avoid
planting too many acres of such crops. Respondent did, in fact, cut back
on lettuce, ¥ on cantal oupes and waternel ons (al though increasing its
acreage on honeydew because it has a longer field life), and on oni ons
(al though the decision to cut back on onions was apparent|ly notivated by
I ncreased conpetition fromother sources). W thus find that Respondent

decided not to growrapini as a formof "strikeproofing." ¥

A bert Studer, Ben Abatti's brother-in-law and an Abatti
supervisor, testified that Ben approached himto take over the crop.
A though Ben Abatti testified that he nmade his deci sion not to grow rapini
in April of 1978 (prior to his contract with the UFWwhi ch was si gned June
7, 1978), Studer testified he decided to take over the crop in the
"sunmer” of 1978. In viewof Ben Abatti's testinony that he deci ded to
di sconti nue rapi ni because of his fear of a strike, it seens nore |ikely
than not that he nade his "final" decision not to growthe crop after he
signed the contract wth the UPW The contract was due to expire January
1,

11/ Lettuce apparently has a longer field life than rapini and
consequently is not so vul nerable to strikes .

12/ Qur finding that Respondent was notivated by the desire to gain a
neasure of strike protection is not contradicted by Respondent’s ot her
explanations. |If, as Ben Abatti testified, the volatility of the market
nakes grow ng rapini a ganble, the possibility of a strike during
harvesting woul d i ncrease the odds agai nst hi mon an al ready conparatively
risky venture. Smlarly, why rapini in particular wuld be a distraction
during- Ben Abatti ' s tax troubles except for its vulnerability to a
strike is not otherw se explained. Fnally, Ben Abatti's testinony that
he increased his acreage in other crops is explained by Ji mHouse as
related to Respondent's attenpt at strikeproofing.
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1979, in the mddl e of the rapini harvest, when he woul d be nost
susceptible to the economc pressures he so feared.

There is no question that an enpl oyer nay take neasures
to protect his business in the face of a strike, but its prerogatives in

this area do not extend to what anounts, in this

case, to a preenptive layoff. ¥

An enpl oyer is not prohibited fromtaki ng reasonabl e
neasures, including closing dow his plant, when such
neasures are, under the circunstances, necessary for the
avoi dance of economc | oss or business disruption attendant
upon a strike. This right nmay, under some circunstances,
enbrace the curtail nment of operations before the precise
nonent the strike has occurred. - The pedestrian need not
wait to be struck before leaping for the curb. The nature
of the neasures taken, the objective, the timng, the
reality of the strike threat and the degree of resultant
restriction on the effectiveness of the concerted activity,
are all natters to be weighed in determning the

reasonabl eness under the circunstances; and the ultinate
legality of the enployer's action. Mnifestly, when there
isnoreal strikethreat .... there is no" objective need
for protective neasures. (Enphasis added.) Betts Cadillac
Qds', Inc. (1951) 96 NLRB 268, 286 [28 LRRM 1509] .

See al so Arerican R ver Touring Association d/b/a Hliot Rver Tours

(1979) 246 NLRB No. 149 [103 LRRM 1095] (subcontracting not viol ative of

the Act inviewof an immnent strike threat);

13/ Respondent has presented no evidence that its crews whi ch
ordinarily harvested rapi ni woul d have had any unit work available to them
had they not been sent to Albert Suder's fields. Indeed, Respondent
continues to insist that it was nerely fortuitous that its crews were
avai |l abl e for Suder's use; however, It was possible for Respondent to
neet such a "fortuity" only if it did not need the enpl oyees. The rapini
harvest begins sonmetine in early Decenber and goes through January and
February so that, even if we were to credit Respondent's version that a
freeze cut short its nelon harvest and accounted for his crews'
availability at the beginning of the harvest, only the fact that no work
was avail able at Abatti during the next nonths coul d account for their
continued availability. Abert Suder testified that the crews woul d have
been laid off if they had not gone to the rapini.
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Industrial Fabricating, Inc. (1957) 119 NLRB 162 [41 LRRM 1038]

(Respondents viol ated the Act by laying off enpl oyees in "anticipation of
a strike" when they coul d not reasonably believe they were confronted wth
an immnent strike situation). The nere possibility of a strike relied
upon by Respondent cannot justify its elimnation of unit work: "Qne of
the purposes of the Labor Relations Act is to prohibit the discrimnatory
use of economc weapons in an effort to gain future benefits." Textile
Wrkers v. Darlington Manufacturing Go. (1965) 380 U S 263, 271 [58 LRRM
2657] . The Fernandez Layoffs

Al parties except to the ALOs concl usions regardi ng the
| ayoffs in the Fernandez group.

A though we reject Respondent's contention that the |ayoffs
were lawful ly notivated, we consider well taken General Counsel's and
Charging Party's contention that the layoff of Salas, Torres and Val dez
was a device to lend plausibility to Ros’ discrimnatory treatnent of
denente Fernandez and his group. V¢ need not repeat the ALOs detail ed
and exacting anal ysis of the record which warrants his conclusion as to
Respondent's notives in laying off nenbers of the Fernandez famly. The
credited evidence anply supports his concl usion.

According to the list Respondent used to justify the |ayoffs by
seniority, Francisco Salas has the sane seniority date as the Fernandezes
while Maria Val dez and Maria Torres have later dates; thus, if Ros were
laying off by seniority, Salas, Valdez and Torres woul d have-had to go,

too. Having concl uded t hat
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seniority was a pretext for laying off the Fernandezes, it foll ows
that the others were unlawfully laid off ¥ NLRB v. Jack’ August "

Enterprises, Inc. (1978) 583 F.2d 575 [99 LRRM 2582]; D. V. CGopyi ng and
Printing (1979) 240 NLRB 1277 [100 LRRM 1531]. The D scipline pf Rosa

Bri seno

Respondent excepts to the ALOs conclusion that it discrimnated
agai nst Rosa Briseno. V& agree wth the ALOs concl usion, based on his
finding that Respondent’'s treatnent of Briseno stands in stark contrast to
its treatnent of Quz and Eva Donate. Respondent's purported notivation
sinply anounts to a declaration that it would require the union to observe
the contract to the last detail, while the record of this case otherw se
presents a picture of its ow attenpts to evade it by supporting the
decertification drive, by its discrimnatory elimnation of unit work and

by its discrimnatory treatnent of other union adherents. The Qutback in

VWrk Hours

V¢ agree wth the ALOs conclusion that there is
I nsufficient evidence to support a finding of discrimnation as to the
all eged "cutback™ in the hours of the Palacios crew Ve thus affirmhis
dismssal of that portion of the conplaint.

The Lettuce Bonus

VW agree with the ALOthat no evi dence supports the

concl usion that the 10 percent bonus paid to the | ettuce workers

14/ General Gounsel only excepts to the failure to find that Sal as
and Torres were discrimnated agai nst, apparent|ly because Val dez went to
work the next day in another crew Wether Val dez suffered any danages as
aresult of Ros' laying her off is a matter for conpliance proceedi ngs.
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was linked to the decertification canpai gn.

DO SM SSAL G- PETI TI ON FCR DECERTI H CATI ON

Because of Respondent's support and assi stance of the
decertification canpaign, the Petition for Decertification shall be, and
it hereby is, dismssed.

CROER
By authority of Labor Code section 1150.3, the
Agricultural Labor Relations Board hereby orders that Respondent Abatti
Farns and Abatti Produce, Inc., its officers, agents, successors, and
assigns, shall:

1. Gease and desist from

(a) DO scharging, laying off, suspending, elimnating the
seniority or the work of, or otherw se discrimnating agai nst, any
agricultural enpl oyee because of his or her union activities or
synpat hi es;

(b) Failing or refusing to neet and bargain coll ectively
in good faith, as defined in Labor Code section 1155.2(a), wth the United
FarmVWrkers of Arerica, AFL-A Q as the exclusive collective bargaining
representative of its agricultural enployees.

(c) Gnhanging any terns or conditions of enploynent of its
enpl oyees without first notifying the United FarmVWrkers of Anerica, AFL-
A Q of the proposed change and affording the UFWa chance to negoti ate
about it.

(d) Assisting or supporting any agricultural
enpl oyee(s) in an effort to decertify its enpl oyees' certified

bar gai ni ng representati ve.
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(e) Inany like or related manner interfering wth,
restraining, or coercing any agricultural enpl oyees in the exercise of
their rights guaranteed by Labor Gode section-1152.

2. Take the followi ng affirnati ve acti ons whi ch are deened
necessary to effectuate the purposes of the Act:

(a) Cfer denente Fernandez, Gegoria Fernandez, Jose
Arnmando Fernandez, Francisco Salas, Miria de La Luz Torres and Maria
Valdez full and immedi ate reinstatenent to their forner or substantially
equi val ent jobs wthout prejudice to their seniority rights or other
enpl oynent rights and privil eges and nake themwhol e for any | oss of pay
or other economc |oss they have suffered as a result of their discharge
or layoff, reinbursement to be made in accordance with the formil a
established by the Board inJ & L Farns (Aug. 12, 1980) 6 ALRB No. 43,
plus interest at a rate of seven percent per annum

(b) Restore the full and conpl ete seniority of Rosa
Bri seno and nmake her whol e for any |oss of pay and ot her econom c | osses
she has suffered as a result of her suspension, plus interest on such suns
at the rate of seven percent per annum

(c) Make whole its enpl oyees for any | oss of pay or ot her
economc | osses they have suffered as a result of Respondent's
di sconti nuance of the rapini crop (1978) plus interest on such suns at the
rate of seven percent per annum

(d) Uoon request, neet and bargain collectively in good
faith wth the UFWas the certified excl usive coll ective bargai ni ng
representative of its agricultural enployees.

(e) Make whole all agricultural enpl oyees enpl oyed

7 ALRB No. 36 16.



by Respondent in the appropriate bargaining unit at any tine during the
period of Decenber 27, 1978, to the date on whi ch Respondent conmences

bar gai ni ng which results in a contract or a bona fide inpasse, for all

| osses of pay or other economc |osses they have incurred as a result of
Respondent' s refusal to bargain in accordance wth the fornula set forth in

Adam Dai ry, dba Rancho Dos R os (Apr. 26, 1978) 4 ALRB No. 24, plus

interest conputed at seven percent per annum See H ghl and Ranch v.
Agricultural Labor Relations Board (1981) 29 Cal.3d 838, cf. Masaji Eo v.
Agricultural Labor Relations Board (1981) 122 Cal . App. 3d 41.

(f) Permt UWrepresentatives to take access to its
properties in accordance wth the terns of the contract which expired about
January 1979 until such tine as a new col | ective bargai ning agreenent is
entered into or until the parties bargain to a bona fide inpasse.

(g) Preserve and, upon request, nmake available to
this Board and its agents, for examnation and copying, all payroll
records, social security paynent records, tine cards, personnel records
and reports, and all other records rel evant and necessary to a
determnation, by the Regional Orector, of the back-pay period and the
anount of back pay due under the terns of this Qder.

(h) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(i) Ml copies of the attached Notice, in all

appropriate | anguages, wthin 30 days after the date of issuance of

7 ALRB No. 36 17.



this Oder, to all enpl oyees enpl oyed by Respondent at any tinme from
Novenber 23, 1978, to the date of issuance of this Qder.

(j) Post copies of the attached Notice, in all
appropri ate | anguages, for 60 days in conspi cuous places on its prem ses,
the period and place (s) of posting to be determned by the Regi onal
Drector, and exercise due care to replace any copy or copies of the
Noti ce which nay be altered, defaced, covered, or renoved.

(k) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property, at tine(s) and pl ace(s) to be determned by the Regi onal
Drector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions the enpl oyees nay have concerning the Notice or enpl oyees'
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees to conpensate themfor tine |ost at this reading and the
guest i on- and- answer peri od.

(1) MNotify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent has
taken to conply wth its terns, and continue to
TITEHEEETTITT T
TITEHEEETTITT T
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report periodically thereafter, at the Regi onal
full conpliance is achieved.
Dated: Qtober 28, 1981

HERBERT A PERRY, Acting Chai r nan

JEROME R WALD E, Menber

ALFRED H SONG  Menber

7 ALRB No. 36 19.
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NOT CE TO AR GULTURAL EMPLOYEES

After investigating charges that were filed inthe B Centro
Regional Ofice, the General Gounsel of the Agricultural Labor Rel ations
Board i ssued a conplaint which alleged that we had violated the law After
a hearing at which all parties had an opportunity to present evidence, the
Board found that we did violate the law by: (1) supporting and assi sting
the decertification canpaign; (2) refusing to bargain in good faith wth
the hited FarmWrkers of Anerica, AFL-A O (UAW; (3) discrimnating
against the rapini crewin order to di scourage uni on nenbership; (4)
suspending and elimnating the seniority of Rosa Bri seno because of her
union activity or support; (5) laying off or discharging denente Fernandez
and Gregoria Fernandez, on account of their union activity and support; and
(6) laying off Juan Arrnando Fernandez, Francisco Salas, Maria Val dez and
Maria de La Luz Torres as a disguise for our laying off of denente
Fernandez and G egoria Fernandez.

The Agricultural Labor Relations Board has told us to send out
and post this Notice. VW wll do what the Board has ordered us to do. Ve
also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in California these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovotein a secret ballot election to decide whet her you
want a union to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a najority of the
enpl oyees and certified by the Board,

5. To act together wth other workers to hel p and
prot ect one anot her; and

6. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

Especi al | y:

VE WLL NOT lay off, suspend, elimnate the seniority of,
di scharge or otherw se discrimnate agai nst any enpl oyee in regard to his
or her enpl oynent because he or she has joined or supported the UFWor any
ot her |abor organization, nor wll we discontinue any crop in order to
prevent or di scourage enpl oyees fromengaging in a |l awful economc strike.

7 ALRB No. 36 20.



. VE WLL NOTI support or assist any decertification
canpai gn.

VE WLL NOT refuse to bargain collectively wth the United
Farm Wr kers of Aneri ca.

VEE WLL offer to reinstate denente Fernandez, G egoria
Fernandez, Jose Armando Fernandez, Francisco Sal as, Maria Val dez, and
Maria de La Luz Torres in their previous work, or in substantially
equi val ent jobs, wthout |oss of seniority or other rights or privileges,
and we wll reinburse themfor any | oss of pay and ot her noney | osses
they incurred because we discharged or failed to hire or rehire them
plus interest at seven percent per annum

Dat ed: ABATTI FARVE, INC and ABATTI
PRODUCE, | NC

Represent ati ve Title

If you have any questions about your rights as farmworkers or about this
Not1ce, you nay contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 319 Waternan Avenue, H GCentro,
Galifornia. The tel ephone nunber is (714) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOT REMOVE (R MUTI LATE

7 ALRB No. 36 21.



CASE SUMVARY

Abatti Farns, Inc. and Abatti 7 ALRB No. 36
Produce, Inc. (UAW Case Nos. 78-RD 2-E

78- CE- 53/ 53- 1/ 53- 2/ 55/
56/ 58/ 60/ 60- 1/ 61- E
79-(&5-EC

ALO DEd S ON

After the UFWwas certified as the collective 'bargai ning
representative of Respondent's enpl oyees, the parties entered into a six-
nont h col | ective bargai ni ng agreenent whi ch expired on Decenber 31, 1978. n
Decenber 27, 1978, a decertification election was hel d anong Respondent' s
enpl oyees. Based on unfair |abor practice charges filed by the UFW a
conpl ai nt issued, alleging that Respondent instigated, supported, and
assisted the decertification canpai gn, discrimnated agai nst certain
enpl oyees because of their support of the UFW unilaterally discontinued a
crop w thout bargai ning over the decision, and refused to bargain wth the
Lhion foll owi ng the el ection.

The ALO concl uded that Respondent: (1) either instigated the
decertification drive and/or unlaw ully supported it; (2) discrimnated
agai nst certain UFWsupporters by |aying sone of themoff, using seniority as
a pretext, and by reducing the pay and seniority of another; (3) refused to
bargai n over its discontinuance of the rapini crop and thereby discri mnated
against its harvest enpl oyees in order to disenfranchi se them and (4)
refused to bargain wth the UFWafter the decertification el ection.

BOARD DEA § ON

The Board found that there was insufficient evidence to support a
concl usi on that Respondent instigated the decertification petition but that
anpl e evi dence supported the allegation of enpl oyer support and assi stance.'
The Board al so found that Respondent unlawfully |aid off two enpl oyees
because of their support for the UFWand laid off four others as a di sgui se
for the layoff of the union supporters. Wthout reaching the question of an
enpl oyer's obligation, to bargai n over econonmcally notivated crop deci si ons,
the Board found that Respondent discontinued its rapini crop as insurance
agai nst a possible strike wthout having any grounds to believe a strike was
immnent. The Board held that such action was discrimnatorily notivat ed.
Inviewof its finding that Respondent supported and assisted the
decertification canpai gn, the Board concl uded that Respondent's refusals to
balr g\?\} nI w th the union subsequent to the decertification el ection were
unl awf ul .

This Case Summary i s furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *
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STATEMENT GF THE CASE

DCavid C Nevins, Admnistrative Law Oficer: This case was :
heard by ne in H GCentro, Galifornia, the trial beginning on May 8 and
ending on July 4, 1979. This case is a consolidated proceedi ng, in-
vol ving unfair |abor practice charges, election objections, and chal -
| enged bal |l ots. The unfair |abor practice charges and the el ection ob-
jections were filed by the United FarmVWrkers of Arerica, AFL-A O
(hereafter the "UFW); the Respondent is Abatti Farns, Inc., and Abatti
Produce, Inc., a joint enployer (hereafter referred to as the "Respon-
dent” or the "Conpany").YL Many of the allegations in this proceeding
relate to a decertification el ection held anong Respondent's enpl oyees
on Decenber 27, 1978; 2/ those enpl oyees who were so naned or who were
the main participants in the decertification petition drive, Toribio
Quz, Manuel Castellanos, and Jose Donate intervened in and were repre-
sent ed a‘; the proceeding (they are referred to jointly as the "Peti -
tioners") .

Al parties, including the UAWand the Petitioners, were re-
presented at the hearing and were given a full opportunity to partici-
pate in the proceedings. Al four parties filed briefs after the cl ose
of the hearing. The follow ng findings and concl usi ons are based upon
the entire record, including the observation of the deneanor of the
W t nesses and consideration of the respective argunents and briefs of
the parti es.

THE PLEAD NGS

This proceeding is based, in part, on the General Gounsel's
unfair |abor practice conplaint, originally dated March 16, 1979, and
anended in witing for the second tinme on May 10, 1979. GCertain other
anendnents or deletions to the conplaint were nmade at the hearing. In
general, the conplaint, as anended, charges that the Respondent engaged
In the foll ow ng conduct :

1. That it violated Section 1153(a) of the Act by assisting,
supporting, and instigating the Petitioners' decertification efforts
through providing the Petitioners with extraordi nary individual benefits
and i nducenents, through assisting the Petitioners 1n their gathering of
support for the decertification petition, and through threateni ng and
promsing benefits to other enpl oyees in order to gain their support for
the decertification effort. The charges with respect to the Respondent's
purported support of .and assistance to the decertification effort were
anplified and nade nore specific through a bill of particulars submtted
by the General Gounsel during the first few days

1/1n a previous case Abatti Farns and Abatti Produce were hel d
to constitute a single enpl oyer under the provisions of the Agricultural
Labor Relations Act (hereafter the "Act"). Abatti Farns. Inc., and
Abatti Produce. Inc., 3 ALRB No. 83 (1977). Hereinafter no distinction
w Il be made between those two business entities, unless otherw se so
stated. The Respondent stipulated at the hearing that the unfair |abor
practice charges were tinely and duly served on it.

2/ Unl ess otherw se specified, all dates herein refer to 1978.
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of the hearing.

2. That Respondent violated Section 115 3 (0) by
discrimnating agai nst certain supporters of the UFWby di schar gi ng
themfromtheir enpl oynent, taking anway one UFWsupporter's pay and
seniority, and by decreasing the work-hours of an entire work crew that
supported the
UwW

3. That Respondent violated Sections 115 3 (a), (c) and (e)
by its unilateral discontinuance of a nmajor, |abor intensive crop, the
rapini crop, wthout bargaining wth the UFWover the di sconti nuance,
whi ch di scontinuance resulted in the di senfranchi senent of sone 98
voters in the decertification election.3/

4. That the Respondent violated Section 1153 (e) of the Act
by refusing to recognize and bargain wth the UW followng the
decertification el ection held on Decenber 27.

The UFWs el ection objections essentially charge the Respon-
dent with the sane conduct as does the conplaint. In addition, however
the UAWoriginally all eged that the Respondent inproperly designated
confidential enpl oyees as el ection observers and that such conduct
affected the election's outcome. A though certain facts were adduced e
the trial concerning this election observer issue, the UF-Whas 'failed
lraisethisissueinits post-hearing brief. This issue, accordingly,

consi dered as havi ng been w thdrawn as an issue;, in any event, the
evidence failed to denonstrate that the enpl oyees desi gnated as
observers were confidential enployees or that any inpropriety existed
I n Respondent' s designation of themas el ecti on observers.

The Respondent denies that it engaged in any unfair | abor
practice or other conduct objectionable in connection with the decerti -
fication election. The Petitioners al so deny that any unl awful condud
existed or that any of Respondent's conduct, even if found unlawful, is
sufficient to warrant disregard of the decertification election results

FI NDNGS CF FACT AND QONOLUSI ONs

. Background.

The Respondent is conposed of two basic entities: Abatti

3/ The di scontinuance of the rapini crop is challenged by both
the conpl aint and the UFWs el ection objections, and, in addition, the
di senf ranchi senent of 98 voters is a maor issue in the chall enged
bal | ot portion of this proceeding. A though the harvesting of rapin
i nvol ved a nmaxi numof sone 120 or 130 enpl oyees, only 98 of them cast
ballots in the decertification election, ballots which were chal | enged.
The Regional Drector's report on the chall enged bal l ots did not
resol ve whether the 98 rapi ni enpl oyees' ballots shoul d be count ed.

4/ This general section relates to the unfair |abor practice

conplaint and to the UPWs el ection objections. A separate section is
set forth later that relates to the renai ning chal | enged bal | ot issues,
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Farns, Inc., is the entity engaged in growng the farmcrops (i.e.,
cultivation, irrigation, weeding and thinning), and Abatti Produce, .
Inc., is the entity engaged in harvesting, packaging, and selling the -
farmcrops. (Abatti Brothers is a separate legal entity which "owns"
the crops.) The Respondent owns and | eases sone | 4,000 acres of land in
the Inperial Valley and grows and harvests a host of row crops, such as
nel ons, lettuce, carrots, onions, sugar beets, cotton, wheat, alfalfa,
aspar agus, cabbage, and rapi ni (al so known as "broccoli rabe"). Ben
Abatti is president of Abatti Produce and his brother, Tony Abatti, is
president of Abatti Farns, although it is Ben Abatti who effectively
determnes the policy of both entities and is their chief nanagenent
force. Agnes Poloni, Ben Abatti's sister, is the secretary-treasurer of
the two corporate entities and i s the Respondent's chi ef bookkeeper. At
its peak periods the Respondent enpl oys approxi natel y 500 farmworkers.

In a representation el ection conducted on January 28, 1976, a
maj ority of Respondent's enpl oyees voted to sel ect the UFWas their bar-
gaining representative. Thelir selection was certified by the Board on
Novenber 18, 1977. Abatti Farns, Inc., 3 ALRB No. 83. The UFWand Res-
pondent signed their first collective bargai ning agreenent on June 7,
1978; that agreenent's expiration date was January 1, 1979. The decer -
tification el ection nowin controversy was hel d on Decenber 27, 1978,
and the tally of ballots for that election reflected the fol | ow ng:

U~W 125 vot es
No Uhi on 14-9 votes
hal | enged Ball ot S 121 vot es§/

The Respondent's conduct and ani nus toward the UFWi s the sub-
ject of not only this proceeding but of a prior one as well. Inits re-
cent decision, the Board concluded that in the past Respondent commtted
serious and nunerous unfair |abor practices agal nst supporters of the
UFW i ncl udi ng such conduct as denyi ng UFWorgani zers | awful access to
its property, threatening supporters of the UFW interrogating such
supporters, and discharging and/or refusing to rehire some 13 enpl oyees
who supported the UFW that unl awful conduct occurred in connection wth
the 1976 organi zati onal canpai gn and representation el ection. Abatti
Farns, Inc., S ALRB No. 34- (1979). 6/ Two of those workers who were
found to have been unl awful Iy di scharged by the Respondent, H ena Sol ano
and Jesus Sol ano, w fe and husband, worked in the crew of Forenman

5/0f those 121 chal | enged bal | ots, 98 were cast by the rapini
harvest enpl oyees. In his report dated March 23, 1979, the Regi onal
DO rector resol ved seven challenged ballots and no further issue renains
concerning that determnation. Thus, 114- challenged ballots remain in
iis,sue_ inthis proceeding. There was al so one void ballot cast in the
el ection.

6/ The Board's decision in the previous unfair |abor practice
proceedi ng was issued on May 9, 1979, one day after the instant proceedi ng
commenced, and in large part reversed the findings of the Admnistrative
Law G ficer. The Respondent has appeal ed fromthe Board s deci sion.

Abatti Farns. Inc. v. AL RB. 4 dvil 18961 (Ost. Four, Dv. Qe).
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Jose Ros, who is herein alleged to have unlawfully laid off or dis-
charged sone five other crew menbers (including denente Fernandez, the
crews URWrepresentative, and his wfe and son). 7/

The Respondent's short-lived contractual relations with the
UFWwere | ess than amcabl e. Wen the contract was initially signed on
June 7, Ben Abatti refused to jointly appear with the UPWs represent a-
tives for the signing; rather, he individually signed the contract and
immedi atel y departed. Admttedly, M. Abatti was not pl eased about
having a contract with the UFW

Fromthe outset of their contractual relations, problens arose
bet ween t he Respondent and URWwhi ch can only be deemed obstructive to
the col | ective bargaining process. First, on his initial fewvisits in
July to the Gonpany's shop area, Mictor Gonzal ez, a UFWcontract
admni strator, was forced off the GConpany's property by Tony Abatti, who
on two occasions used profanity toward Gonzal ez in ordering himto | eave
the premses and on one occasion threateningly drove his truck to wthin
a foot of where Gonzal ez was standi ng. 8/ (onzal ez had gone to the shop
inan effort to get the GConpany' s enpl oyees to sign up as nenbers of the
UFW such nenber ship being required by the UFWs contract .

A second and nore generalized probl emthat existed between the
UFWand t he Respondent was the refusal of |arge nunbers of enpl oyees to
join the WFWas required by the col | ective bargai ni ng agreenent. As
early as July, the U”AWbegan conpl ai ning to the Respondent that workers
were not becom ng UFWnenbers and urged the Respondent to either cooper-
ate so that they di d becone nenbers or so they were di scharged pursuant
to the contract. As late as July 28, Ben Abatti infornmed Gonzal ez that
he woul d not di scharge enpl oyees who refused to join the UFWand, after
Gonzal ez unsuccessfully attenpted to hand hima grievance protesting the
enpl oyees' failure to join and then threw the grievance on the ground at
Abatti's feet, told Gonzalez to get his ass off the Conpany's property.
By md-Cctober the UFWidentified sone 124 enpl oyees who had still re-
fused to becone nenbers as required by contract. 9/

7/As wll be discussed later in fuller detail, on May 10,

1979, one day after the Board issued its unfair |abor practice findings,
Jose R os pistol -whi pped and shot Jesus Solano in front of Ros's home
in Mxicali, Mxico. As will be later noted, | have concluded that this
physi cal assault by Ros was notivated by his anger at the just rel eased
unfair |abor practice findings in Solano's favor and that such notiva-
tion shoul d be consi dered when eval uati ng Respondent's conduct vis-a-vis
ot her UFWsupporters.

8/ The Conpany's shop was | ocated at MCabe and R tzer Roads
and is the location where the tractor drivers, irrigators, and shovel
crews report each norning for their work instructions. There were
approxi natel y 95 such steady enpl oyees.

9/ n Septenber 11 the UFWand Respondent entered into a "gri e-
vance settlenent agreenent” which purported to resol ve sonme six out -
standi ng grievances, due to be heard in arbitration that sane day. Qne
of those grievances related to the Conpany's refusal to -- (continued)

-5 -



Anot her general probl emconcerning the parties' contractual
relations was the failure to provide an enpl oyees’ seniority list. By
contractual supplenent the parties were to "cooperate to formulate -
appropriate seniority lists wthin thirty (30) days of execution of" the
June 7 agreenent. The URWnever received any such seniority lists from
the Conpany until |ate Novenber or early Decenber, although the Conpany
had agreed in the Septenber 11 grievance settlenent to conpile such
seniority lists "within a reasonable tine." A though the Conpany' s chi ef
| abor relations representative, JimHouse, explained the |ong delay in
conpi ling such seniority lists by claimng that the UFWfailed to assi st
intheir conpilation, it is not clear just howthe UPWwas expected to
assist, particularly in viewof the Gonpany's contenporaneous refusal to
provide the UAWw th current lists of its enpl oyees, their job
classifications, addresses, and social security nunbers, as al so called
for by the contract (a refusal that was al so nade subject to a fornal
grievance by the URW. 10/

At hough the Respondent seeks to mnimze the inportance of
its conduct in respect to providing tinely enpl oyee lists and seniority
lists and in the failure of enployees to tinely join the UFW the
general concl usi on energes that Respondent nmade little or no active
effort to satisfy certain basic contractual requirenents. Its noncha-
| ance and | ack of effort to cooperate in neeting the legitinate contrac-
tual demands of the UFWreflect an attitude of recal citrance and ani nus
toward the enpl oyees' duly el ected bargai ning representative. It is
upon thi s background of the Epl oyer's contractual delay and avoi dance
that the events surroundi ng the decertification canmpai gn unfol ded.

9/ (continued)-- discharge workers who refused to join the UFW
and was settled by the Conpany promsing to neet wth such workers and
informthemof the requirenent to join "or the Gonpany shall be required
to termnate themupon receiving witten notification fromthe Union."
Such termnations had not taken place as of ctober 19, when the URW
i nforned the Conpany of 12M enpl oyees who still refused to join, nor as
of Cctober 23 or 2M when there still remai ned approxi mately 100 such
enpl oyees.

10/1t is quite true, as clained by the Respondent, that com
piling all the appropriate seniority |ists was no m nor feat parti cu-
larly inasnuch as the yearly turnover in enpl oynent saw sone 1, 500 to
2,000 enpl oyees come and go. But that |arge turnover can hardly explain
the absence of any neaningful attenpt for sone five nonths to provide
seniority lists even for those crews which were then currently and
regul arly enpl oyed. Although the entire seniority infornation necessary
for the enployees hired prior to 1973 was not readily available on forns
kept by the Conpany, no apparent effort was nade to use what record
information there was then avail abl e and suppl enent it wth other
avai | abl e records and personal contact wth the current enpl oyees.
| ndeed, the Company did provide seniority lists in |ate Novenber or
early in Decenber, and no great difficulty then existed (at |east as
noted in the evidence) for the office clerk who conpil ed t hem
I mredi at el y upon Ji m House' s request.
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Il. The Assistance And Support G ven To The Petitioners'
Decertification Efort.

A The Petitioners:

Two enpl oyees have been singled out by the evidence as
havi ng spear-headed the initial decertification effort: Mnuel
Castel lanos and Toribio Gruz.11/ Minuel Castellanos was an irrigator, a
year-round, steady enpl oyee, and was enpl oyed by Respondent since 1964.
A though Castellanos was involved in the initial efforts to decertify
'([jhe UFW v dhi s rolein the decertification canpai gn cannot be easily
escri bed.

According to Castel | anos, he singl e-handedly began to
gather signatures for decertification on a blank yel | ow paper because so
many of his fellow enpl oyees (i.e., irrigators) expressed strong dislike
for the UFWs existing nedical insurance plan.12/ Castellanos, however,
had had no personal experience wth or conplaints regardi ng the UAWs
nedical plan. Initially Castellanos expla ned that he | earned about
gathering signatures for decertifying a bargai ning representative by
overhearing a conversation on the streets of Cal exi co; subsequently he
expl ained that he | earned about it fromoverhearing a two-hour
conver sation anmong sone 20 unknown workers at a shoppi ng center outside
the Agricultural Labor Relations Board office in H GCentro (though he
never joined in that conversation and coul d scarcely renmenber what he
had overheard), where he had gone regardi ng a bank | oan. 13/

Qoi ncidental | y, Castellanos began gathering enpl oyee signatures only
days after the UFWs one-year certification period ended on Novenber 18,
and initially filed his "yell ow sheet" on Novenber 23.14/

11/ Jose Donate along wth Quz was a naned Petitioner in the
decertification petition that actually led to the el ection, but he
apparently played little or no active role in gathering support for de-
certification. Hs role and that of his wfe, BEva Donate, wll be dis-
cussed in later sections.

12/ The eventual decertification campaign centered, in large
part, on the issue of nedical insurance for the workers. Mich nore of
this issue wll be discussed infra.

13/ Castel | anos testified on two successive days at the hear-
ing. Hs testinony changed drastically fromthe first day to the second
day, and—n effect—+t was conceded that Castellanos had not told the
truth during his first day's testinony.

Castel lanos' s testinony, often confusing and i nconpl et e,
was so self-contradictory and evasive as to establish its lack of cre-
dibility, as well as his obvious effort to evade all direct connection
bet ween hinsel f and the Respondent's officials. Hs demeanor was no nore
convi nci ng than the substance of his testinony.

14/ Some chronol ogy for the events surrounding the filing of

the several decertification petitions is taken fromGeneral Counsel
Exhibit 58, an exhibit offered but not formally admtted -- (continued)
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Castellanos did not work the entire tine he gathered sig-
natures, first on the "yell ow sheet” and then on the first two petition
forms given t? himby Agricultural Labor Rel ations Board agents.
According to the Gonpany' s records, Castell anos received no pay after
the week of Novenber 25. GCastellanos's testinony contradicted itself as
to whether or not he normal |y sought approval for such | ong absences
fromwork, and thus no direct testinony was presented that the Respon-
dent had authorized Castel lanos to take tine anay fromwork to gat her
decertification signatures. .Yet, according to Castel |l anos, he did. not
return to his job until Decenber 7, the day after the second petition
(78-RD- 1 -E) was docketed by the Board, at which point he clained to have
been abruptly inforned by his foreman that he was bei ng di scharged for
having failed to join the UPW GCastellanos made no effort to then join
the UFW although the UFWs contract had only sone three weeks | eft
until its termnation and al though he was fully aware that a decertifi-
cation effort was well underway. Wth unintelligible nonchal ance,
Castell anos admtted to thereafter having no further interest in the
eventual decertification election or its date, even though this |longtime
enpl oyee' s future re-enpl oynent wth the Respondent could well hinge en
the el ection's out cone.

Castel | anos had been one of those regul ar, steady
workers for the Conpany who nade it a practice to get regul ar and si ze-
abl e advances in his pay fromthe Respondent and who had Ben Abatti co-
sign bank loans for him Wen his enpl oynent ended i n Decenber
"Castellanos still owed sone $400.00 on one of his two co-signed | oans
that year and at |east $95.00 for past pay advances (out of $1,225.00 in
pay advances he had recei ved during 1978).

Castellanos initially indicated that after his "di scharge"
he went to work at the LaBrucherie feed-lot tending cattle, that no one
fromthe Conpany aided himin getting that enpl oynent, and that he re-
ceived no further pay fromthe Conpany until he returned to work as an
irrigator with the Cbn'gany inlatter February, 1979 (though he admtted
recelving a Christmas bonus of $100.00 or $200.00 fromthe Gonpany in
Decenber). Hs initial testinmony squared also with the initial testinony
of Ben Apatti, who indicated that he did not see Castellanos "for a

14/ (conti nued)--into evi dence, |argely because the Peti -
tioners' counsel w shed to supplenent the information contained in it
(whi ch was never done by counsel). Petitioners' counsel, however, indi-
cated that the dates contained on the exhibit are correct.

At the tine Castell anos began col |l ecting signatures, the

Board's existing policy (as of Septenber 29, 1978) was that a decertifi-
cation petition was tinely if filed after the certification year expires
and during the last nonth of a collective bargai ning contract, when the
contract's duration is for one year or less, as was true in the
Respondent's case. See M Carat an, Inc_. , 4 ALRB No. 68, reversed

CA ( ). EBEven though Castellanos's initial decertification
effort came close to neeting the standards set forth in the Board' s re-
cent Caratan decision, Castellanos, -hinself, claimed to have believed
that the UPWs representation at the Conpany woul d expire when its
contract expired, only some six weeks front when he began gathering sig-
nat ur es.



long tine" after his discharge, did not know his whereabouts, did not
speak to hi mwhen he had seen hi maround the shop area i n Decenber
(visits which Castellanos deni ed naking), and did not know where _
Cast el | anos becane enpl oyed except perhaps at LaBruoherie's feed-1ot.

Pay advances given to Castell anos during January and
February, 1979, were then used by the General Qounsel for further ques-
tioning Castel |l anos (these invol ved pay advances of $M 25.0Q on February
19, 1979, $35.00 on. January 30, 1979, and $200.00 on January M, 1979).
After production of these checks, the testinony subsequently given by
Castel | anos and Ben Abatti changed. First Castel | anos, who was then
bei ng questioned, and | ater Abatti, who reappeared as a W t ness,
admtted that after his discharge, Castellanos went to work at a cattle
feed-lot privately operated by Ben Abatti (the Ranney Feed Lot) wth Ben
Abatti's personal approval and invol venent, although Castellanos's
testinony pl aces that re-enpl oynent about two days after his prior
"di scharge” and Abatti's testinony places that re-enpl oyment sonetinme
during the week of Decenber 24. Castel |l anos worked for Ben Abatti's
feed-lot until he returned to the Conpany as an irrigator. In any case,
both Abatti and Castel | anos obviously fabricated their initial testinony
when denyi ng any further connection between Castel | anos and Abatti after
Castel | anos' s Decenber departure fromthe Conpany. In addition, the
Respondent qualified Castel |l anos for its new nedi cal insurance coverage
during the nonth of January, 1979, when the evi dence shows t hat
Castell anos did not conpile any qualifying work-hours in the previous
nont h, Decenber, as an enpl oyee of the Respondent.

Toribio Qtuz was even nore active in soliciting support
for the decertification effort than Manuel Castellanos. O uz began
soliciting that support al most fromthe outset and conti nued t hroughout
the canpaign. 15/ M. Quz was prinarily a tractor driver, another full-
tinme position, and had been with the Respondent since 1965. In addi-
tion, fromtine-to-time, Quz worked as a driver on a service truck, a
posi tion which Ben Abatti considered as a foreman's job and one whi ch
brought with it special coverage under the Gonpany's supervisors' nedi-
cal insurance program Wlike M. GCastellanos, G uz spoke fl uent
English, but his testinony concerning his decertification involvenent is
nonet hel ess difficult to pin down. 16/

15/ Several decertification petitions were filed wth the
Agricultural Labor Relations Board, including the previously nentioned
"yel |l ow' sheet. The early petitions were either not docketed or were
eventual |y dismssed by the Agricultural Labor Rel ations Board. The
petition eventually filed that led to the el ection was denom nat ed as
78-RD-2-E and was first docketed by the Agricultural Labor Rel ations
Board on Decenber 19.

16/ Quz's testinony was consistently self-contradictory. n a
regul ar basis throughout his testinony he would first state one fact and
then either subsequently nodify it or contradict it by stating the oppo-
site. Hs demeanor gave the inpression that by his testinonial responses
he sought to keep his role in the decertification canpai gn as confusi ng
and vague as possible and to avoid any direct connection between hinsel f
and Respondent's representati ves.

(CGont i nued)



A though of no singular inportance, it shoul d be noted
that M. Quz was an unlikely figure to | ead the decertification drive.
He had never participated in any past organizational roles or in any of;
the past union activity that had historically occurred anong Respondent's
enpl oyees. He admtted in nonchal ant fashion that he had no particul ar
ill wll toward the UFWand did not nuch care whether the URWwon the
decertification election or not. He did not even wait after the el ection
tolearn of its outcone. Hs |eadership inthe de- . certification drive,
he admtted, was |largely because his fell ow enpl oyees, tractor drivers
and irrigators, had conpl ai ned about the inferiority of the UFWs nedi cal
p: an, al though Gruz had had no personal experience wth that insurance
pl an.

Yet, fromlatter Novenber to |atter Decenber M. Qruz ab-
sented hinsel f fromhis regular job, alnost entirely, in order to engage
in his decertification activity. The Conpany's earnings records for
Quz indicate that he mssed work entirely during the pay periods of
Decenber 2 and 9, that he was given credit for eight hours' work during
the pay period of Decenber 16, that he worked four hours during the pay
period of Decenber 23, and that he spent 26 hours at work during the pay
period of Decenber 30.17/ According to his testinony, he received no pay
for the tine mssed fromwork. M. Quz, however, did receive a speci al
paynent from Respondent of $400.00 during the pay period of Decenber 23,
whi ch he described as a "Christmas bonus." This so-called Chri st nas
bonus appears to have been substantially in excess of any given to his
fel | ow enpl oyees. 18/

16/ (cont i nued) - - The description of Quz's invol venent in the
decertification effort, as described in follow ng paragraphs, is pieced
toget her fromthose portions of his testinony which seemunlikely to
have been m sl eading, facts which were testified to by others or corro-

borated by others, and by facts energing fromcertai n records introduced
at the hearing.

17/1t mght be noted that on Decenber 6, the day O uz hel ped
file the first docketed decertification petition, he apparently .left
for two or three days for Mexico on an immgration natter, after the
Gonpany had provided himwith an immgration letter on Novenber 29 in
order to allowhis wfe and famly to immgrate. It should al so be noted
that while Quz was credited and paid for eight hours " work on Decenber
13 (during the Decenber 16 pay period, the period used to determne
voter eligibility for the decertification election), the facts, as noted
infra, denonstrate that he did not work that day, thus indicating that
for three successive weeks Quz did not attend to his paying job and
that during the fourth successi ve week he worked only four hours,

18/ The earnings records for 12 other tractor drivers were in-
troduced into evidence at the hearing, records which covered only about
33%of the tractor drivers then enpl oyed by the Respondent. O these 12
tractor drivers, two received a Christmas bonus of $100.00, one recei ved
a $50. 00 bonus, and one received a $40.00 bonus. It thus appears that
Quz was singled out for extremely favorable treatrment in | ate Decenber,
as Castel lanos al so was around Chri stnas-ti ne.
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As to whether or not M. Quz's extended absence fromwork
to engage in his decertification activity was aut horized by the Conpany
I's an i ssue hopel essly nuddled in the record. Ben Abatti was of the
opi nion that a supervisor woul d be anware of the reasons for an extended
absence fromwork, or at |east demand an acceptabl e reason upon the
enpl oyee' s return. Indeed, Abatti clained that if a worker was absent
for an extended tine (any tine over a week) wthout a "pretty good
reason” he woul d be subj ect to discharge. Yet, not one tractor forenan,
nor Abatti hinself when he admttedly learned | ater of Qruz's extended
absence, sought any explanation fromQuz for his | ong absence.
According to Quz, he gave no expl anation to anyone regardi ng his |ong
absence, even though he admttedly soneti nes saw his supervisors in the
shop area when he was there visiting during his decertification
activity. Abert Suder, one of two chief supervisors over the tractor
drivers, recalled that he was only informed at sone point that Quz had
to leave for an immgration matter. Tony Abatti, the other supervi sor
over tractor drivers, recalled that he saw QG uz one day in the shop area
and Quz inforned himhe was col |l ecting signatures for the
decertification petition.19/

1 Decenber 13, M. Qruz was visited at his horme in
Mexi cali by an Agricultural Labor Relations Board agent, who di scussed
wth QGuz the fact that his Decenber 6 petition had been just di smssed
by the Agricultural Labor Relations Board. oincidentally, Quz was
later visited that norni ng by Ji mHouse, the Conpany's chief |abor rel a-
tions official.20/ According to Qruz's uncorroborated and unbel i evabl e
testinony, he and M. House did not discuss during that entire visit the
earlier visit fromthe Agricultural Labor Relations Board agent or the
recent dismssal of Quz's decertification petition; yet, |imedi ately
after House's visit, Quz drove fromMxicali to the Conpany's prem ses,
where he again met wth JimHouse, and plans were then laid to arrange
for Quz to be represented by an attorney. 21/

19/ Tony Abatti initially indicated that he inforned his
brother, Ben, that Qruz was gathering signatures for a decertification
petition. But, upon subsequent questioning by the Respondent's counsel,
Tony Abatti retracted his recollection and i ndi cated he was uncertai n as
to whether he inforned Ben Abatti of Quz's gathering signatures. Ben
Abatti, on the other hand.,- insisted he had no know edge of the de-
certification drive until md-Decenber, when he was personal |y served
wth a copy of the petition by Guz or Jose Donate.

20/ Quz attenpted to explain in his testinmony that House visited
himonly in order to find out why he had been absent from work for so
long. That explanation for the visit is sinply incredible, in view of
House's labor relations position wth the Conpany, his lack of
responsi bility over tractor drivers, his nost unique personal visit to
Quz's honme, and the sequence of events that unfolded later that day and
the next. Indeed, if House was so concerned about Gruz's bei ng absent from
work, one wonders why Qruz continued to renain absent fromhis job for an
additional 10 days after the visit.

21/ That the events descri bed occurred on Decenber 13 is esta-

bl i shed through the testinmony of M. Quz and the far nore credible
testinony of his counsel, Thonas S ovack.
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According to Quz, when he net wth House at the Conpany' s
premses he i nformed House that he needed | egal help. (Qruz at one point
admtted telling House he needed | egal assi stance because of the
dismssed petition, but at another point he deni ed expl ai ning to House
any reason as to why he needed | egal assistance.) Through House's aid,
Quz then net in B Centro, at approxinately 1:00 or 2:00 p.m, wth one
of the Respondent's |abor |awers, Scott WIson. The two di scussed | egal
representation for Quz, and WI son suggested who mght assist Quz
regardi ng the dismssed petition. Wl son was then instrunental in
contacting another attorney, Thonas 3 ovack, to represent Q uz.22/

By early the next norning, Decenber 14, Thomas S ovack had
come fromhis law office in PalmSprings to H Centro and net wth
WI son and anot her of Respondent's |awyers; they di scussed Qruz's dis-
mssed petition. S ovack was a nanagenent | awyer and brot her-in-Iaw of
JimHouse. At around noon, M. Quz was driven by JimHouse to House's
father's hone, where Guz nmet wth M. Sovack. Fomthat point on M.
S ovack becane Qruz's attorney, handling an appeal fromthe Agricultural
Labor Relations Board s dismssal of the first docketed petition, per-
sonal ly assisting in the gathering of signatures for another decertifi-
cation petition, and attendi ng the pre-el ection conference in place of
Quz, who admtted that he did not even know when t he conf erence t ook
pl ace. 23/ Wntil the decertification election took place, 9 ovack re-
mained in B Centro, al nost exclusively, and assisted in the decertifi-
cation drive. It was also M. S ovack who encouraged M. Donate to be-
cone a named Petitioner on the last decertification petition. Throughout
his pre-election representation of the Petitioners, M. 3 ovack used the
office and library facilities of Respondent's |awyers and of the
Inperial Valley Vegetabl e Gowers Association (to which the Respondent
bel onged), w thout reinbursenment for the use of such facilities (though
rei nbursenent was nmade by S ovack's firmfor any use of secretarial
hel p, xeroxing, and phone calls): M. Sovack admtted y di scussed the
Petitioners' case with Respondent's |abor counsel and wth

22/ Quz at first insisted that he was worki ng on Decenber 13,
al t hough subsequent!ly he indicated that he was not working but at hone
that norning, after which he net wth Wlson at 1:00 or 2:00 p. m (not
at lunch-tine, as he originally clained). Quz's tine card for the week
in question credits himwth eight hours' work on Decenber 13, a
Védnesday (as acknow edged by Agnes Pol oni, the Respondent's bookkeeper,
who indicated that the tinme card dates for the week in question refer to
Decenber 13, not the 29th as mght be suggested fromthe face of the
tine card). But, fromthe sequence of events it is clear that Quz did
not work on the 13th. He next clained that he worked on Decenber 14-,
but the Respondent’'s official tine card for Q-uz indicates he did not
work at all that day.

23/ 9 ovack apparently represented M. Quz, then later M.
Castel | anos and Jose Donate, on a pro bono basis. He continued repre-
senting themthroughout the 30-day trial herein and al so arranged for
them (Quz and Donate) to attend a |l egislative neeting in Sacranent o,
Galifornia, regarding decertification election issues (all at his firms
expense). By the tine the instant trial herein began, it was esti nat ed
by M. Sovack that the val ue of his services had exceeded $25, 000. 00.
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JimHouse, while representing the Petitioners.

Two other features of M. Quz's relationship wth the
Respondent are established by the record. Frst, on Decenber 1 he
charged on Respondent's account wth Jones Brothers G ass Gonpany the
installation of a newrear wndowin his autonobile, anounting to
$169.28. Hs rear w ndow was damaged, he suspected, by persons affi -
liated wth the UFW although M. Qruz denied telling anyone fromthe
Gonpany about his suspicion. According to Tony Abatti, however, when
Qruz asked permission to charge his new rear w ndow on the Conpany's
account, which provided hima substantial discount for the w ndow G uz
nentioned that he thought supporters of the UAWhad destroyed the w n-
dow 24/ In contrast wth Tony Abatti's testinony, Qruz nore-or-1|ess
refused to coomt hinself as to whether he asked anyone's permssion to
use the Gonpany's charge account. Although it seens that it was not un-
common for the Gonpany's full-tine, steady enpl oyees to charge personal
pur chases on the Conpany's charge accounts, wth the Conpany's approval,
rather than having Quz's charge i medi ately schedul ed in for sub-
traction fromhis next paychecks, as was the normal practice, Quz's
charge began bei ng deducted fromhis pay as late as April 7, 1979, sone
three weeks after the original conplaint in this proceedi ng was fil ed.

The second feature noted in the record is the fact that as
it had done with Castellanos, the Gonpany listed M. Quz as eligible
for its new nedi cal insurance coverage in January, 1979, although he did
not work enough hours the prior nonth to qualify for such coverage. At
that juncture, when Qruz was qualified for coverage by the Conpany, he
was anticipating future nedical sur?ery on his son's hand and ot her
nedi cal needs regarding his wfe. 25

B. The. Decertification Canpai gn:

1. Introducti on.

As earlier noted, the canpaign to decertify the UFW

i nvol ved the gathering of signatures on three different decertification
petitions, in addition to the "yellow sheet" initially circul ated by
Manuel Castel lanos anong only the tractor drivers and irrigators. The
first petition filed by Gastel |l anos and G uz was not docketed, the
second was docketed as 78-RD-1 -E on Decenber 6 and, as noted, di sm ssed
on Decenber 12, and the third petition was docketed as 78-RD 2-E on
Decenber 19 and eventually led to the el ection on Decenber 27. Mst of
the evi dence adduced with respect to the Petitioners' decertification

24/ Before Tony Abatti testified, Ben Abatti had clained
that Quz asked his permssion to charge the glass installation on the
Gonpany' s account, but that Gruz did not nenti on who broke the w ndow

25/ Al t hough Respondent clains that in the past it has ex-
tended i nsurance coverage to other nongualified workers who have been
faithful enpl oyees, these exceptions appear to arise when expressly
requested by individual enployees in, need, not as a matter of voluntary
initiation by the Conpany as occurred in the case of Quz and
Cast el | anos.

- 13 -



activity related to their gathering signatures on the first two peti -
tions .

As is highlighted bel ow, the Petitioners' decertifica-
tion activity had certain coomon features, irrespective, of which work
crewthey were visiting or whose signatures they were gathering. None-
thel ess, the decertification activity is discussed belowin relation to
the particul ar work crews invol ved. 26/

2. Panfilo. Avina' s Qew

Panfil o Avina has two crews working under his direc-
tion, each being led by a so-called "hel per": Manuel Galindo and
Trinidad Soto. Avina spends very little tine directly wth either crew
for he mainly observes their work while seated in his truck at sone
distance fromthe crews. Avina, or General Forenan Hernandez, nornal |y
gi ves the necessary work instructions to the "hel pers" and they then
pass themalong to the crew workers. The two hel pers are in the fields
wth the workers, observing the quality of their work, and are the ones
who direct when breaks and | unch periods are taken. The two crews
nunber approxi mately 22 or 23 workers apiece. During the tinme of the
deCﬁrtificaIion petition drive these two crews were harvesting nel ons by
nachi ne.

Manual Galindo' s group: Toribio Gruz and Manuel
Castel lanos visited Galindo's work group (or crew) on two occasi ons,
once in |late Novenber and once in early Decenber. Several w tnesses
described these two visits through contradictory testinony. Based on
their conparative deneanor and the substance of their testinony, | have
generally credited the testinony of Jesus Tarins a worker in Galindo' s
crew and still an enpl oyee wth Respondent.

M. Tarin recalled that when Quz and Cast el | anos
first visited the crewthey waited at an edge of the field until the
nel on harvesting machi ne (and the crew which worked along wth it)
reached that edge. The nachine and its notor were then stopped for sone
15 mnutes while Quz and Castel | anos tal ked with the crew and solicited
their signatures on the decertification petition. According to Tarin's
credi bl e recol l ection, the nachine's driver, Jouquin Lopez, disnounted
the tractor and signed the petition, as did Manuel Galindo. Castell anos
told the workers they were gathering signatures for a new el ection
because the UFWs nedi cal pl an was i1 nadequate and so that the Conpany
could start another nedical plan. Tarin' s testinony indicates

26/ 1t was stipul ated by the Respondent that the foll ow ng
persons were supervisors wthin the Act's nmeani ng: Ray Her nandez,
general forenan; JimHouse, assistant to Ben Abatti and | abor rel ations
representative; and the follow ng crew forenen: Panfil o Avina, Angel
Avina (when in charge of a thinning crew during Cctober and Novenber),
Jose R os, Pedro Pal aci o, Thonas Ronero, Raraon \Veliz, 3r., and Pedro
Padilla. It also should be noted that the Respondent deni es any res-
ponsibility for statenents nade by Petitioners during the canpaign to
decertify the UFW claimng that they were not agents of the Respondent
and coul d not bind the Respondent by their statenents.
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that the solicitation by Quz and Castel | anos took place during work
tinme, not during break tinme. Wen they departed after IS mnutes or so
the crewimedi ately returned to work.

M. Quz clained that his first visit occurred during
a break fromwork, but both Manuel Galindo and Panfil o Avina (who ob-
served the first decertification solicitation) denied that the nmachi ne
stopped at the field s edge because of a break. Tarin recalled that
Quz and Castell anos appeared after the enpl oyees had taken their norn-
ing break. Nor does it appear that QG uz and Castel |l anos engaged in their
canpai gning nerely during the tine that it nornally takes the harvest
nachine to exit the field and turn around to re-enter in the next set of
rows, as suggested by Galindo and Avina. For, as Jououin Lopez recall ed,
the Petitioners were there for about 15 mnutes, longer than it normally
takes for the machine to nmake its turn-around (sonewhere between five to
10 mnutes), and the harvest machi ne was actual |y shut of f while they
solicited signatures, though the nmotor is never shut off when the
nachine is sinply in the process of turning around. |Indeed, according to
Lopez, he was directed by Galindo to shut off the nachine's notor. 27/

Quz and Castellanos again visited Galindo's crewin
early Decenber, once again gathering signatures on a decertification
petition. According to M. Tarin this second visit occurred early in
the norning, before the enpl oyees were given their norning break. And
again, Qruz and Castellanos gathered their signatures for some 15
mnutes or so, while the nel on machine waited at the edge of the field.
Wien they left, the workers returned to work.

In contrast to Tarin's recollection, both Quz and
Jouquin Lopez clained that the Petitioners' second visit took place
during lunch-time. Although the natter is not free fromdoubt, it is
fair to conclude that that visit was not during |unch, as clai ned by
Quz and Lopez. Sgnificantly, Lopez recalled that Guz arrived when
the workers were heading for their cars where they would eat their

27/1t seens to be the case wth nel on nmachi ne crews, as with
sone of the other field crews, that enpl oyees are free to visit the
portable toilets or drink water at the edge of the field when the
nmachine is turning around or before they turn back into the field and.
begin other work rows. But, it does not appear that the first visit of
Quz and Castellanos nerely took place during a tinme when Galindo' s
nachi ne was waiting for workers to return fromthe toilets or from
drinking water. For one thing, their visit lasted | onger than the
nornal turn-around tine. For another thing, the nel on nachi ne does not
wait for the workers when there are sufficient extras to fill in for
themon the machi ne, which was evidently the case when G uz and
Castellanos first visited the crew According to Jouquin Lopez the crew
was full that day, neaning there were sone 23 or 24 enpl oyees there,
whil e according to himonly sone 17 workers are necessary to keep the
nachine running in the field. Furthernore, the nachi ne coi nci-
dental |y began operating i medi atel y upon the departure of Quz and
Castellanos. Fnally, the notor was shut off, which is not done when
the nachine is waiting for enployees to return to it.

- 15 -



| unches, but Quz clained that he read the petition aloud to the

wor kers, whi ch seens as though it woul d have been inpossible if they
were going to or already seated in their individual cars eating. -
Neither Galindo nor Panfilo Avina clained that Qruz cane during | unch.
In addition, Avina was apparently not present during the second visit,
al though it appears to have been his common practice to visit each of
his crews during the lunch break. Furthernmore, had Qruz visited the
crewduring lunch it woul d have been a departure fromhis regul ar prac-
tice of soliciting signatures fromthe field crews during norrmal work
hours and not during their |unch breaks.

Trinidad Soto's group: The testinony surroundi ng
Toribio Quz's solicitations of the group of workers I ed by Trini dad
Soto is in deep conflict anong the various wtnesses, The. nost |ikely
scenario for those solicitations cones froma conposite of the testi-
nony.

Maria Govarrubi as, the UFWs representative in the
Soto group and an enpl oyee of Respondent's for nine years, described
three visits made by M. Qruz. Her sincerity and deneanor as a W t ness
were emnently credible; however, her testinony was occasionally con-
fused and sonewhat inconsistent as to various details and, therefore,
cannot be strictly relied on. A simlar inpression energed fromob-
serving the testinony of her husband, Tadeo Covarrubias, a nan in his
70's and who has worked for 14 years for the Respondent.

Ms. Qovarrubias initially observed M. Qruz and M.
Castellanos visiting her crewin Novenber. On that occasion they spoke
only wth Trinidad Soto, for approximately 30 mnutes, and then de-
parted. According to Ms. Qovarrubias, Soto |ater inforned her of M.
Quz's identity and told her that they had checked with the foremnman
(presumably Panfilo Avina) and were going to return to gather signa-
tures, and that they had been sent by Ben Abatti. Soto, however, de-
ni ed having such a conversation wth Ms. Covarrubias. 28/ However,

28/Wre it crucial to resolve the conflict betwen Soto and
Ms. Govarrubias, | would credit Ms. Covarrubi as's account, particu-
larly since Soto's denial was delivered in a noticeably unconfident and
jerky manner. A reason why one is hesitant in resolving sone of the
nyriad credibility choices in this case is that often the w tnesses
called by the same party contradi cted one another. As an exanple, we
see that Panfilo Avina admtted in his testinony that on one occasion
Quz informed himprior to his solicitation that he was gathering sig-
natures on a petition, although Quz deni ed havi ng such a conversation
wth Avina. To further confuse the natter, Avina, as earlier noted,
"described his observation of Qruz's solicitation anong Galindo's crew
but denied seeing himvisit Soto's crew, a denial put into question not
only by Tadeo Covarrubi as, who described Avina as present on one occa-
sion and as talking wth Quz, but by Maria Escobeda (a w tness for
Respondent ), who described Avina as being across the field when O uz
solicited signatures anong the workers of Soto's crew, and by Soto,
hi nsel f, who descri bed Avina as bei ng sone 50 yards away when such a
solicitation took place. Oh the other hand, neither Galindo nor his
nachi ne driver, Jouquin Lopez, placed Avina near the Glindo group when
Quz was soliciting signatures.
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Soto admtted that M. Quz inforned hi mone day that he was present to
talk to the workers and get support for a new el ection and that Soto
told Quz he could talk to the workers when the nel on nachi ne - st opped
£t the edge of the field.

In any event, general agreenent exists anong the wt-
nesses that Guz and Castel | anos cane to the Soto crew and solicited
petition signatures around | ate Novenber or early Decenber, on two
occasions. On the first of these occasions, it is fair to concl ude that
the solicitation took place during work time. Ms. Covarrubias
pi npointed the visit at about 10:30 a.m, when the crew s nel on nachi ne
reached the edge of the field known as La Qoyote. She recalled that Soto
stopped the machine and its notor, that Qruz and GCastel | anos gat hered
signatures for about 30 mnutes, and that after they |eft the enpl oyees
were given their lunch break.29/ Tadeo Govarrubias al so recalled a
solicitation at the La Qoyote field, and al t hough he was not sure when
it occurred, he recalled that the machi ne was ordered shut off when QG uz
was there to talk with the workers. (M. Qovarrubias identified Panfilo
Avina as the person who ordered the nel on nachine shut off, but it nay
be that when he identified Avina he neant Trinidad Soto, especially
since Avina rarely spent tine inside the field where he was pl aced by
M. Qovarrubias's testinony.) Miria Escobeda al so pinpointed this first
enpl oyee solicitation as being at the edge of the field, at about 10: 30
a.m, and before the lunch break. Escobeda, however, indicated that the
solicitation lasted only 15 mnutes or so, and then the enpl oyees
returned to work. 30/

The next visit by M. Quz to the Soto crew about a
week | ater, appears to have occurred during the lunch hour. Wile the
time of his visit is not free fromdoubt, Ms. Covarrubi as's testinony
is hopel essly nuddl ed as to when this visit occurred, M. Covarrubi as
could not recall this visit, and Mari a Escobeda pi npointed the visit as
taking place during lunch. Even Ms. Qovarrubias suggested through her
testinony a likelihood that this second enpl oyee solicitation occurred
during or very close to the lunch break, although at other portions of
her testinony she fixed the visit as taking place after |unch. In view
of all the testinony, and particularly Ms. Escobeda' s credi bl e asser-
tions inregard to the second visit, it is concluded that on this occa-
sion GQruz solicited enpl oyees during their |unch break and not during
normal work hours.

29/ A though Ms. Qovarrubias indicated that the | unch break
may |ast one hour, this estimate is highly unlikely. The UFWcontract,
for exanpl e, provided that |unch breaks were to last only one-hal f hour
(GC Exh. 10, p. 33).

30/ Al t hough Escobeda indirectly inplied that the nachi ne was
not shut off during Quz's solicitation, | credit the recollection of
M. and Ms. Qovarrubias that the nachine was shut off while Quz
gat hered signatures for the decertification petition. Their recollection
even conforns wth the inplicit conclusion energing fromthe testinony
of Soto, who indicated that he gave Quz permssion to talk to the
\/\xr)]rker]:':,f during lunch or break-tine, times when the nachine is normal |y
shut of f.
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3. Angel Avina's Qew

_ - M. Quz solicited signatures for the decertification:
drive only one tine anong the crew of Angel Avina, an admtted super-
visor, while that crewwas engaged in thinning lettuce. It was in late
Novenber .

According to the credible testinony of one crew nem
ber, Fernando Franco, 31/ the follow ng occurred on that occasion. Quz
appeared at the edge of the field, arriving after Angel Avina s crew had
returned to work follow ng their norning break. Franco observed him
speak with four crew nenbers as they approached the edge of the field on
their way to turn around into other work rows and that the four signed a
paper that G uz had wth him Wen Franco and his two co-workers
approached the sane area G uz showed themthe paper, asked themto sign
it, and explained that it was for a new el ecti on so the enpl oyees coul d
get d. better nedical plan. Throughout Quz's visit, Angel Avina stood
near hi mand wat ched the transactions.

Franco recalled that he told Qruz that the enpl oyees
were satisfied wth the Union. Avina, still standing nearby, then told
Quz that he should return at lunch time to explain to the enpl oyees
what it was all about. M. Quz then left, but he never returned to the
crew, apparently because even those few who had signed his petition
later told himto renove their nanes fromit. 32/

4, Jose Ros's Oew

Al though Toribio Quz and Manuel Castellanos visited
the crew of Jose R os regarding the decertification drive, neither one
took an active role in soliciting enpl oyee signatures and neither of

31/ The only other wtness to directly testify about this soli-
citation was Angel Avina, whose testinony did not contradict that of
Franco's. Indeed, Avina admtted that G uz approached hi mand i nforned
hi mhe was gathering signatures for a new el ection so the enpl oyees
coul d vote no; Avina al so acknow edged that he gave Qruz permission to
speak wth the enpl oyees if he wanted. Avina indicated at one point
that Guz was present for atotal of five to 10 mnutes, but then | ater
testified that he was present for only two or three mnutes.

32/ The Respondent elicited testinony fromseveral w tnesses,
i ncluding Panfilo and Angel Avina, to the effect that URWrepresent a-
tives were circul ating throughout Respondent's fields prior to the de-
certification election, canpaigning, and thus it is argued that the UFW
was given as much access to the workers during work tine as were the
Petitioners. Mre will be said of this issue later, but in terns of the
testinony of Panfilo and Angel Avina it should be noted that they coul d
describe precisely only the presence of UPWrepresentatives in the
rapini fields after the rapini harvest began in early Decenber (a
harvest that both Avina crews joi ned) and that these representatives
were investigating the natter of who the rapini crop bel onged to, a
naj or issue in this proceeding. Thus, no first-hand evi dence exists
that the UFWused work time to engage in el ection canpaigning in the
crews of Panfilo and Angel Avina.
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t hem spoke wi th enpl oyees duri ng work hours (except perhaps on one very
mnor occasion wth Eva Donate). Rather, the collection of signatures
fromthat crew while it was in the field, was the responsibility of Eva
Donate, a nenber of the R os crew

Eva Donate, not a naned Petitioner, and her husband
Jose, one of the naned Petitioners, both lived in rent-free housi ng on
t he Gonpany' s preni ses. Jose Donate had worked for Respondent since
1963, and Eva had worked on and off since 1972. Both of themhad cl ose
connections with the Abatti famly, for in late 1977 Jose Donate becanme
seriously ill and al nost died, and he recovered |argely through the
intervention of Ben Abatti and Agnes Poloni. No evi dence exists,
however, that Jose or Eva Donate received any noteworthy treatment from
t he Respondent or its nanagenent imedi ately before or during the decer-
tification drive. Nor does it appear, wth but one mnor exception noted
bel ow, that Eva Donate was gi ven special consideration by Jose R os when
she solicited decertification signatures anong her crew, as her
solicitation activity invariably took place during non-work tine. 33/

Several factual features, however, do stand out wth
respect to decertification activity involving the Jose Ros crew Frst,
on one of the occasions in |ate Novenber when M. Qruz and M.

Castel l anos were visiting the Ros crew before work, and after Eva
Donat e had been gat heri ng decertification signatures around the norning
fire, she requested permssion fromJose Ros to | eave for a short tine
and, after permssion was granted, she departed wth Guz and
Castellanos in Quz's car. Although it may have been unknown to R os,
Eva Donate then went to the crew of Pedro Pal aci o where she engaged in
soliciting signatures for the decertification petition. Wien Donat e
returned to the crew, work had al ready been in progress approxi nately
one-hal f hour, but Donate was not docked in pay for that absence.

Anot her feature involving the Ros crew'relates to a
party hel d on Decenber 16 at a restaurant known as La Coyote, where nany
of the crewgathered for eating and drinking. Also in attendance were
Jose R os, Ray Hernandez, the general forenan, Ji mHouse, Toribio Quz,
and his attorney, Thomas S ovak. As both Guz and Eva Donate

33/ Two nenbers of the Fernandez famly, denente and his son
Jose Armando, nenbers of the R os crew who were discharged or |aid off
during the decertification drive, testified to several statenents nmade
by Eva Donate to the effect that she was canpai gning for decertification
because Agnes Pol oni had requested her to and had gi ven her the
decertification petitions and to the effect that enpl oyees who di d not
sign the decertification petition would be discharged. | do not place
reliance on these testinoni al assertions, which were deni ed by Eva
Donate. Ms. Donate's testinonial deneanor was as credible as that of
d enente and Jose Fernandez, and the evidence fails to denmand a findi ng
that she was acting as an agent of the Respondent so as to bind the Res-
pondent with the inport of such statenents, had they been—n fact—nade.
Ms. Donate's purported hearsay threats and statenents, as described by
t he Fernandezes, are not so critical to the issues in this proceedi ng as
torequire resolution of the testinonial conflict regardi ng them
particul arly i nasmuch as her agency vis-a-vis the Respondent is not
clearly evidenced in the record.
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acknow edged, the occasion was used to solicit signatures for a decer-
tification petition and, according to Quz, sone 20 to 24- signatures
were gathered. M. S ovak al so used the opportunity to get various crew
nenbers to sign declarations to be used i n seeking reversal of the
recent dismssal of a prior decertification petition. .The evi dence does
not indicate, however, that any of the supervisory personnel present
directly participated in the gathering of signatures on either the peti-
tion or the decl arations.

The last, and nost significant, feature of activity
involving the Ros crew occurred around Decenber 21. The R os crew was
laid off after the week of Decenber 16 and renai ned on |ayoff until
Decenber 26, when they returned en nass. During that hiatus in work the
third and instant decertification petition was filed, on Decenber 19,
but because it had an insufficient nunber of signatures, the Petitioners
were given one or two nore days to gather the necessary signatures.

It was estimated to be Decenber 21, when Petra Qti z,
a nenber of the Ros crew received a tel ephone call from A ehandrina
Qutierrez, another crew nenber, who requested that Otiz go to the
Kennedy Market in the town of Heber so she could sign a decertification
petition.34/ Qtiz went as requested and | ocated Jose Ros sitting in
his car in front of the narket, along wth Pedro Martinez, another crew
nenber. Wien Qtiz asked R os what he wanted her to do, R os, saying
not hi ng, nodded toward Martinez, who pronptly produced an unsi gned
decertification petition. Qtiz infornmed hi mthat she had al ready si gned
the petition and | eft, observing another crew nenber, Rarnon Torres,
al so present in the narket area.

Ms. Qutierrez admtted tel ephoning Otiz and a few
ot her enpl oyees, such as Adel i na Mreno, and requesting themto neet at
the Kennedy Market in order to sign the petition. M. Qutierrez clai med
she nade her telephone calls at the request of Pedro Martinez, who cane
on foot to her hone behind the market. M. Martinez had never been to
her house before or nmade any simlar request of her in the past. But,
Ms. Qutierrez had been Jose Ros's custonary contact person wth crew
nenbers who lived in Heber, Brawey, H Centro, and Inperial, when he
w shed to deliver tel ephone nessages for themto return to work from
| ayoff status or when he w shed to | eave paychecks for enpl oyees who had
not received themat work.

I ndeed, Jose Ros also visited Qutierrez's house the
sane day as Martinez. According to Ros and Qutierrez both, Ros said
not hing that day about the decertification petition, but nerely

347 Although not accepted in evidence at the tine for the truth
of this hearsay assertion, Ms. Qtiz recalled that Qutierrez told her
that Jose Ros wanted her to cone to the Kennedy Market to sign the
petition. This hearsay assertion is noted here, because Qutierrez |ater
denied telling Qtiz that Ros had requested her to come to the narket.
In addition to this contradiction in testinony, several other reasons,
as Q'OL Ied soon, indicate that Qutierrez's testinony cannot be accepted as
credi bl e.
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requested Qutierrez to tel ephone enpl oyees and | et t hem know t hat wor k
woul d resune the next day. Ros also clained that he coincidental ly net
Pedro Martinez and Ranon Torres at the narket and then gave thema ride
fromHeber to Cal exi co, as Martinez had no aut onobil e.

Neither the testinony of Qutierrez nor Ros can be
accepted as credi ble. Wen Qitierrez was first approached by a Board agent
concerni ng the Kennedy NMarket incident she denied havi ng any know edge
what soever concerning it and admtted being fearful of her discharge if
she were conpel led to testify. Wiile she testified, in behalf of the
Respondent, Qutierrez naterially changed her testinony regarding R os's
visit to her hone: first she clained that he came to her house before
Martinez did; then, after she was questioned as to why she had not
nentioned the work-recall to the workers she | ater tel ephoned about com ng
to the Kennedy Market, she clained that R os had cone to her hone after
Martinez. Nor is it true that the crewwas to return to work the next day,
for their return did not take place for sone five nore days. And Ros's
assertion that he accidental |y encountered Martinez and Ranos at the
nmar ket and drove themto Cal exi co cannot be accepted in view of the
rebuttal testinony of Sylvia Ponce, who described z. day in Decenber when
Martinez and Ranmos cane to her house in Mexioali driven by Jose R os, who
waited outside in his car, and solicited her to sign the decertification
petition. It is nore than fair to conclude that this incident involving
Ponce took place on the sane day as the day on which R os assi sted
Martinez intrying to gather the latures of Qtiz and Mreno (and her
not her) at the Kennedy Market, signatures apparently needed in order to
qualify the last-filed decertification petition for an el ection. 35/

5. Pedro Palacio's Oew

_ ~ Pedro Palacio, an admtted supervisor, was forenman of
a weeding and thinning crewthat perforned work simlar to that of the
Ros cremw Quz and Castel lanos visited Pal acio's crew on two occasi ons

The first tine the two Petitioners, cane they spoke
only to Palacio. According to Pal acio, they asked when they coul d cone
and speak with the crew about voting against the Lhion. Palacio told
themto return at lunch tine. Palacio then inforned nenbers of his crew
that two nen had cone to get their signatures and would return at | unch,
according to Guadal upe Mantes, a crew nenber. 36/

35/In a later section of this decision, the testinony of Jose
Armando Fernandez, regarding a threat nmade by Jose R os over enpl oyee
supp-ort for the decertification drive, wll be discussed. This threat,
and its inplication, is nore related to the di scharge or |ayoff of
workers inthe Ros crewthan it is to the kind of incidents di scussed
inthis portion of the decision, although it is not wthout bearing on
the natters discussed in the i medi ate pages.

36/ M. Quz clained he cane to the Palacio crew only once and
deni ed speaking to Palacio. M. Pal aci o, however, contradicted that
testinony. Palacio did not contradict Montes's testinony that he in-
forned his crew nenbers that Gruz woul d come to them-- (continued)



The second visit of Quz and Castel | anos occurred
about a week later, in late Novenber, along with Eva Donate. They
arrived before the crew began work; sone of the crew were outside of the
crew bus and sone eight to 10 were still sitting in the bus. According
to Palacio, he went to the bus at Qruz's request and tol d those seated
wthin that someone was there to speak wth themand that they shoul d
gather outside. According to Ms. Montes, Palacio told those i n the bus
to gather together "because the people who cane to talk to you are here
about sone signatures.”

BEva Donate then attenpted to get the Pal aci o crew nem
bers to sign a decertification petition. But, the crew, intoto, re-
fused to sign the petition. Wile Eva Donate spoke to the crew M.

Pal aci o renai ned nearby and overheard the conversation, as he admtted.
None of the Petitioners returned again to the Palacio crew, as no one in
the crew had supported the anti-Union effort.

6. Thonmas Ponero's G ew

Toribio Quz and Manuel Castel | anos solicited support
al so anong the crew of Thonas Ronero. The testinony concerning the
nature and extent of their solicitation effort is againin conflict.

Thonas Ronero clained that the two Petitioners cane
only one tine to his crew Ronero clained that when Quz and
Castel l anos arrived the crew was approaching the edge of the field
pi cki ng nel ons, and that he (Ronero) declared a break. He recalled that
the Petitioners remained wth the crewfor some 12 to 13 mnutes, |onger
than the normal 10-mnute break, although Ronero cl ai ned he soneti nes
extended the break five to 10 mnutes when the crew had worked wel | .
Ronero descri bed how three different enpl oyees, includi ng Ranmon Ber unen,
read aloud to the others fromthe decertification petition as Ronero
remai ned standing against a trailer some 30 to MO feet away. Initially
Rormero said he nore or less instructed Berumen or the others to read the
petition, but later he denied telling themto read it. Ronero
renenber ed that the enpl oyees returned to work i mmedi atel y upon Quz's
departure. 37/

Ranon Berunen, a nenber of Ronero's crew, recall ed
that Quz visited the crewtw ce. Onh both occasions, about a week apart
fromone another, Qruz stood by the edge of the field and spoke to em
pl oyees as they carne out of their respective work rows to turn around
and re-enter the field. Oh the first visit, according to Berunen, O uz
was there about 10 or 15 mnutes, and Forenan Ronero remained only a few
neters anay fromhim As Berunen turned at the field s edge and O uz
solicited his signature on the petition, Ronero said al oud that Berumen
coul d sign. Gher enpl oyees were al so then nearby. Berunen believed

36/ (continued)--during | unch to gather their signatures.

37/ Qruz, whose testinony | generally do not credit, clained
also to have visited Ronero's crewonly once. But Quz clained that his
visit occurred when the crew was changing fields and awaiting a new
trailer. Quz's version of his visit is contradicted by not only M.
Berunen but by M. Ronero as wel |.
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that some six or seven enpl oyees signed the petition that day.

The second visit was simlar, according to Berunen.
n this occasion, however, Romero stood sone 30 feet away and di d not
tell the workers they could sign the petition. Berunen denied that
either visit occurred during a declared break tine and cl ai ned t hat
of fi cijal breaks on both days occurred after Gruz and GCastel | anos had de-
part ed.

In sone respects the difference in testinony between
Fonero and Berunen is not that great. |If one focuses on one portion of
Ronero's testinony, his recollection reflects that Quz solicited the
crewfor longer than a nornal break, that Ronero purposely called a
break (or permtted one to take place) because G uz had come, and
affirmatively advi sed the workers to read the petition (while Berunen
recal | ed he advi sed workers they could signit). In these respects the
inport of Ronero's testinony is not unlike that of Berunen's.

O bal ance, however, | amnore convi nced t hat
Berunen's recollection is the nore accurate one. In the content of his
testinony and in his manner of testifying no effort was apparent that
M. Berunen exaggerated or had a partisan cast to construe events
| oosely so as to fal sely accuse the Respondent of mi sconduct. On the
other hand, Ronero’s testinmony was both confusing and in sel f-conflict
over such significant natters as to whether he instructed nenbers of his
crewto read aloud the petition to the others and whet her he under st ood
the reason for Quz's visit. Ronero at one poi nt acknow edged he nore or
| ess understood that Gruz was canpai gni ng agai hst the UFW but at ot her
points insisted he paid no attention to the visit and that its purpose
was none of his concern. On the whole, then, | believe Berunen's account
that Guz visited the crew on two occasions and solicited support for
the decertification effort during work tine; and, even if he did not, it
seens evident, at |least on one of Quz's visits, that Ronero directed
his crewto take a work-break in order for themto speak wth Quz and
di scuss the decertification petition.

7. Piece-Rate Melon Oews ..

About Novenber 30 two pi ece-rate crews were hand-
harvesting nelons in the same field; the forenen of the crews were Pedro
Padilla and Ray Velez, S. Hlario Gorall, a nenber of the Vel ez crew
observed M. Quz cone into the field while work was in progress. He
renmai ned for about 15 mnutes, talking wth nenbers of the Padilla crew
and gathering their signatures while they continued worki ng.

Later that norning, as nenbers of the two crews were
on the crewbus waiting to |l eave the field, M. Quz joined themon the
bus.38/ M. Quz said he was there with a petition for a. new el ection.

38/ ND evidence was presented that Padilla or Velez, S.,
either knew of or assistedin Giuz stalking to workers on the bus.
Because the evidence indicated no active 1 nvol venrent of the two forenen
inthe after-work solicitation by Quz, Respondent was assured during

"ie hearing that Q-uz's canpai gning while on the bus coul d not be con-
strued as connected w th unl awful Enpl oyer assistance for -- (continued)
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According to M. Gorall, he asked Gruz who had sent himand Quz at
first answered that he was there on behalf of the state and then said
that Ben (Abatti) had sent him Qorall asked Gruz what benefits they -
were tal king about on behal f of the Conpany, and Guz told him"they

were of fering better benefits, |ike a nedical plan, better than the plan
that we had.”

Angel Carillo, another nenber of the Velez crew, sim-
larly recall ed the discussion, although somewhat differently than that
recalled by Corall. Garillo recalled that Guz said he wanted t he
workers to sign for a new el ection so they could get better benefits and
a better nedical insurance plan, but he failed to answer Carillo's
inquiry as to who had sent himtogether signatures. According to
Garillo, Quz responded to a question fromH Ilario Corall by saying that
if the Union loses it would make no difference, for Ben had said he
woul d keep the sane benefits and working conditions and that the only
gig;fer ence woul d be that the workers woul d get better nedical insurance.

M. Quz returned on a |ater day to gather signatures
again, telling the workers that the previous signatures had been voi ded.
According to Carillo, Qruz again cane on the bus and simlar to his
first visit said pretty nuch the sane thing. Carillo also recal |l ed
seeing Quz earlier during that day riding on one of the trucks which
pi cked up harvested nel ons; he rode on the truck for some two or two and
one-half hours along wth Pedro Padilla, the foreman. But, Carillo, who
was not in Padilla s crew did not testify to hearing anything that O uz
had said to workers while riding on the truck. 40/

_ 38/ (continued)--the Petitioners. Nonethel ess, Quz's comments
while on the bus remain in the record since they relate to the charge
that Quz, while acting as an agent for the Respondent, made unl awf ul

promses to enpl oyees in order to have themsign the decertification
petition.

39/Hlario Gorall was then the UFWs hi ghest el ected repre-
sentative fromanong the Respondent's workers, serving as president of
the ranch coomttee; Angel Carillo al so served on the ranch coomttee
and as a substitute for Gorall. Despite their affiliation wth the UFW
the testinony given by Corall and Carillo seened credible as to the
events they described. Ray Velez, Jr., son of M. Vel ez the forenan,
and who was called as a wtness by the Respondent, did not contradict
their testinony concerning what Quz' had said on the bus. Roberto
Taf oya, who had al so been present on the bus and was called as a w tness
by the Respondent, was not questioned about and, thus, al so did not
contradict their testinony regarding Qruz's statenents.

40/ Gounsel for the Respondent, in its post-hearing brief, re-
guested that the hearing be reopened so that Respondent coul d present
evidence wth respect to Quz's activity anong Padilla s crew, which
evi dence Respondent's counsel failed to present previously. Respondent
clains that such evidence was not presented through an i nadvertent
error. Respondent's request for reopening is denied. It was nade cl ear
bef ore Respondent commenced its defense that Gruz's activity anong the
Padi |l a crew was considered as falling wthin -- (continued)
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C (hanges In The Enpl oyees’ Wirking Gonditions After The
Decertification Hection:

1. Medical |nsurance Coverage.

As earlier noted, according to the credibl e testinony
of several enpl oyee w tnesses, the decertification drive centered
largely on the issue of inproving the enpl oyees' nedical insurance
coverage. 41/ Imrediately follow ng the decertification el ection, which
tentatively indicated that decertification had succeeded, the Respondent
put into effect its ow new and i nproved nedi cal insurance program

According to Susan Estrella, on Decenber 28, the day
after the election, Agnes Poloni called her at the Beach Sreet Health
Services in San DO ego, where Estrella was enpl oyed. Beach Street Health
Services ("Beach Sreet") had provi ded nedi cal | nsurance for Respon-
dent's field workers prior to the UFWcontract. After nentioning the
el ection, Poloni told Estrella that the Respondent wanted a nedical in-
surance programfor field workers effective by January 1, a plan which
I ncreased the enpl oyees' benefits. SamHartnan, a vice president of
Beach Street who participated in the tel ephone call, corroborated
Estrella' s testinony, although he recalled the day on whi ch Pol oni
cal l ed as bei ng Decenber 29. 42/

According to Hartnan, he had been forewarned that Res-
pondent mght seek to have Beach Sreet admni ster a new nedi cal insur-
ance programfor enpl oyees. Wien initially approached concerning the
natter by a Board agent in January or February, 1979, Hartnan tol d that
agent that he had talked wth M. Ed Kendal, the Respondent's prinary
I nsurance agent, in |ate Novenber or early Decenber, 1978, and | earned
fromKendal that Respondent was thinking about reinstating a nedical
i nsurance programand that an el ection petition was in process. Wile
testifying at the hearing, Hartman cl ai ned that based on a subsequent
conversation wth Kendal, Hartrman now bel i eved that his earlier conver-
sation with Kendal had not occurred on the dates originally recall ed by

40/ (conti nued) --the conpl aint and was an i ssue rai sed by the
General Counsel 's witnesses. Thereafter, the Respondent had the oppor -
tunity to respond to the evidence but did not.

41/ A one point in his testinony, Toribio Guz acknow edged
that he told enpl oyees that he was seeking decertification to see if the
enpl oyees coul d get a better medical insurance program Castellanos
al so acknow edged telling enpl oyees that the Petitioners wanted to see
if they could get better nedical insurance coverage. As indicative of
his testinony throughout, however, M. Qruz al so took the position that
he never nentioned | nproved nedi cal insurance coverage to the enpl oyees
he solicited: "No, | never said nothing about the nedical plan, of
havi ng anot her nedi cal plan, no. | never nentioned. "

42/ Ms. Poloni denied talking to either Hartnan or Estrella on
the tel ephone. Ms. Poloni's testinony in this respect cannot be
credited, as contrasted to the far nore trustworthy recoll ecti ons of
Hartman and Estrel | a.
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Hartman, but rather that Kendal had informed hi mof Respondent's inten-
tions sonetinme in md-Decenber.

In any event, on Decenber 29 Estrella went to the Res-
pondent's of fice. She spoke with Ben Abatti and Agues Pol oni about a
nedi cal i nsurance plan to cover enpl oyees effective January 1 and t hat
the plan shoul d contain i nprovenents fromthe | ast one Respondent had.
Several days |ater Estrella presented a proposal to the Respondent con-
cerning an i nproved nedical plan, estinated at that tinme to cost the
Respondent $5, 000. 00 nore per nonth than the plan last carried with Beach
Sreet in 1977-1978. The proposal was accepted and provi ded for increased
coverage and a new dental plan. Estrella recalled that in the first
neeting on Decenber 29 M. Abatti had said that enpl oyees had suggest ed
to himcertain inprovenents for the nedi cal insurance coverage, such as
increased nmaternity benefits and office visit benefits .43/

The Beach Street plan as devised by Ms. Estrella was
then agreed to on or about January 3, but nade retroactively effective
back to January 1, even though the UFWs existing nedi cal coverage for
Respondent ' s enpl oyees woul d continue in effect at | east through
January. Thus, during January, if not for |onger, Respondent's em
pl oyees recei ved doubl e nedi cal insurance coverage. (It was the Beach
Sreet plan that Quz and Castel | anos were covered by in January even
t hough nei ther of themhad sufficient qualifying work hours to be en-
titled to such coverage. )44/

In placing into effect its ow nedi cal insurance pro-
gramfor the field workers the Respondent did not bargai n about the
matter, with the URW al though the Respondent's counsel had rai sed the
subj ect of nedical insurance with the UPW During Decenber, as industry
negot i ati ons proceeded between various | ettuce growers and the UFW Res-
pondent's counsel, Thonas Nassif, who was a spokesperson for the |ettuce
growers, asked David Burciaga, the UPWs spokesperson in the | ettuce
negoti ations, whether the U-Wintended to conti nue coveri ng Respondent's
field workers under the UFWs nedi cal insurance plan, but (according to
Massif) the UFWnever replied to his inquiries. M. Ben Abatti, however,
testified that he never authorized his counsel to

43/1t was well known to both Ben Abatti and Agnes Pol oni t hat
nuner ous enpl oyees were unhappy wth the UPWs nedi cal | nsurance pro-
gram Both recal |l ed hearing enpl oyees conpl ai n about the U”Wpl an al nost
fromthe tine that the U-Wcontract was signed, sone six nonths before
the decertification election. But Abatti denied tal king to any enpl oyees
about having a new nedi cal insurance pl an.

44/ By the time of the hearing Respondent's costs for the Beach
Sreet plan had di mni shed substantially fromthose whi ch were predicted
at the outset of the plan. However, the reason why the costs decreased
was because Beach Street |ater began inpl enenting a special "nedical
provi der" service, which provided even greater nedical insurance
coverage for enpl oyees than originally commssioned in January, 1979,
but at |lower costs. Irrespective of the cost to Respondent, both the
enpl oyees and the Respondent had to viewthe Beach Street plan as an
| nprovenent over the previous Beach Sreet plan.
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bargain wth the U-Wabout the workers' rmedi cal insurance coverage. |n-
deed, the Respondent did not participate and was not represented at the
| ettuce industry negotiations, and David Burciaga apparently was not the
UFWs negotiator with respect to the Respondent’s enpl oyees. ' And, when
the UFW through Del ores Hiuerta, requested the Respondent to bargain
over a new contract, on Decenber 29, the Respondent formally refused to
enter into negotiations wth the URW45/

2. Increased Véges.

Sone three nonths after the decertification el ection
the Respondent paid to its piece-rate | ettuce harvesters, about 105 em
pl oyees, an aggregate premumof 10% in addition to their past piece-
rate wages. The facts surrounding this extra wage paynent, however, are
confusi ng and i nconcl usi ve. 46/

A conposite of testinony indicates the foll ow ng as

45/ The Respondent's refusal to bargain is evidenced ina
letter dated January 12, 1979, witten by Respondent's counsel, wherein
t he UFWwas i nf or ned:

The Gonpany has a good faith belief that the Union
no longer represents the majority of its work force
and therefore the conpany no |longer has a duty to
bargain wth the Uhited FarmWrkers. * * * *
(Since the (election) results have indicated that
the Lhion no | onger represents the majority of the
Gonpanys' (sic) agricultural enpl oyees and since the
majority of the persons challenged to vote are not
eligible voters in the election, the Gonpany does
not intend to negoti ate.

he of the charges in the General Gounsel's conplaint is that the Res-
pondent unlawfully refused to bargain wth the UFWfollow ng t he
Decenber 27 el ection.

46/ Wen he originally testified at the hearing, Ben Abatti de-
nied outright naking any premumwage paynent to his | ettuce enpl oyees.
Wen he testified later at the hearing, after it had been establi shed
that the 10%premumwas paid to | ettuce enpl oyees, Abatti admtted he
had paid themthe extra 10% and he clained that his earlier denials
arose because he was questioned wth respect to a "bonus"” and that he
did not consider the 10% paynent as a bonus.

M. Abatti's explanation for his earlier testinony (i.e.,
his denial) regarding the 10%wage payment cannot be accepted. H's
earlier testinony was addressed to whet her he gave the | ettuce enpl oyees
a bonus or pay rai se and, although he denied giving themeither, he
cont enpor aneousl y admtted they asked himfor one and that he tol d them
he woul d not give thema raise until the hearing was over, or the
decertification natter was resolved. Thus, it is clear that Abatti
under st ood whi ch "pay raise" or "premumi or "bonus" the General Gounsel
was interrogating himabout. Yet he flagrantly denied granting one when
he initially testified.
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the nost |ikely explanation behind the 10%wage i ncrease for the | ettuce
enpl oyees. Sonetine around | ate Decenber, or even in January, 1979, the

| ettuce harvesters di scussed anong thensel ves their "desire -for either
araise in wages or the need of a new contract to replace the expired UFW
contract. Led apparently by Roberto Tofoya, the | ettuce harvesters began
denmandi ng fromAbatti an increase of 20%i1n their existing piece rates,
based on the so-call ed "Hansen contract,” a contract that existed between
anot her grower, Hansen Farns, and its non-organi zed field workers.

Through sonme three neetings wth Ben Abatti, wherein
t he Hansen contract was di scussed, Abatti finally agreed to pay the em
pl oyees an increased wage, giving themfirst a 10%i ncrease and prom si ng
themthe second 10%i ncrease after the dispute regarding the UFWs
decertification was settled by the governnent. The first increase was
given to enployees in a lunp sumpaynent in |ate March, 1979, when the
' ettuce harvest was over. A though sone confusion surrounding the nmatter
exists, it appears, as indicated by Ben Abatti, that the | ettuce increase
was in addition to all other wages and benefits that the | ettuce workers
continued to recei ve under the expired U-Wcontract. According to Roberto
Tofoya, Abatti acceded to the demand for a | ettuce wage increase when he
was finally threatened with a strike by the enpl oyees. 47/

The General Counsel attenpts to correlate the Mrch,
1979, lettuce premumwth the earlier decertification canpaign, but the
facts leave this correl ati on unconvi ncing. Nothing substantial reflects
that the | ettuce harvesters were promsed any wage i ncrease or premum
in connection wth the decertification el ection. The wage i ncrease
occurred approxi nately three nonths after the election. And, a
conposite of the testinony indicates that the wage increase probably

4771t is difficult, if not inpossible, torely heavily on M.
Tofoya' s testinony, as it was often confusing and nonresponsive. |In-
deed, as to Tofoya's claimthat Abatti agreed to pay a 10%i ncrease be-
cause of a threatened strike, Abatti, hinself, never nmade that clai mand
coul d of fer no substantial reason why he agreed to pay the costly
i ncrease to sone 105 workers.

O the other hand, the testinony of Juan A varez, another
| ettuce harvester, appeared credible. Avarez testified in a slow even
manner, and it did not appear that his testinony was fabricated or
exaggerated. | have largely based ny concl usions upon his testinony. In
this regard it should be noted that Al varez's testinony regarding the
wage increase was not so at odds wth the testinmony of Angel Carillo,
who | have generally credited as a wtness, so as to pl ace one or the
other's testinony in serious question. Mst of Avarez's testinony
portrays events that can be squared wth CGarillo s recollection, and it
woul d not be surprising if the workers who were |l ed by M. Tof oya, arong
thembeing M. Avarez, discussed and planned their strategy regardi ng
t he Hansen contract denands w thout the know edge of M. Carillo, who—
after all-had been an inportant U”Wrepresentative anong the harvesters
and an unlikely person to have been consul ted when t he workers deci ded
totry to replace the UPWs contract wth the Hansen contract.
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resulted fromthe | ettuce workers' denands for increased wages during
the height of the I ettuce harvest and not as a result of Respondent's
effort to satisfy a promse to or reward the | ettuce workers in connec-
tion wth the decertification election. The inference connecting the
decertification canpaign and el ection to the subsequent |ettuce wage in-
crease is factual |y i nadequat e. 48/

I1l. ODscrimnatory Gonduct All egedly Engaged In By The Respondent .

A The Jose Ros Oew

1. Introducti on.

As earlier noted, Jose R os di stingui shed hinsel f

anong Respondent's crew forenen by the active hel p he provided to Pedro
Martinez and Ranmon Torres in soliciting signatures for the |ast decerti -
fication petition in order that it qualify for an el ection. This active
hel p occurred around Decenber 21, while Ros's crewwas laid off.

Two other features of Jose R os's conduct are noted in
the record. The first feature was described by the testinony of Jose
Arnmando Fernandez, who along with his father, denente Fernandez, was
laid off fromR os's crew on Decenber 12. Jose Armando recal | ed that two
days after he signed the first decertification petition circul ated by
Eva Donate, on Novenber 28, he spoke with Jose Ros in a field where the
crew was working. Ben Abatti had just finished conferring wth Ros in
the field, and after Abatti had | eft Jose Armando asked the forerman what
the boss thought of the crews work. According to Jose Arnando' s
recol l ection, Ros inforned himthat the boss had conme to say that
everyone in the crew shoul d sign the decertification petition, that
especial ly that crew should sign the petition so that they coul d con-

E,i n:Je_ \é\orﬂ ng. Ros said that "anyone that didn't signit was going to
e laid off."

A t hough the Respondent challenges the credibility of
Jose Arnando’' s testinony, | credit his recollection concerning the |ay-
off threat that Jose R os passed to hi mon Novenber 30. Jose Arnando' s
deneanor was credible; he testified in an unexaggerated fashi on and
appeared convincing in his sincerity. The fact that he had not prepared
an affidavit or declaration prior to. the hearing does not destroy the
veracity or accuracy of his recollection, as the Respondent suggests. No
requi rement exists that a wtness's testinony be docunented by a
cont enpor aneous affidavit; indeed, the absence of one nay just as much
reflect that Jose Armando did not wi sh to becone personally invol ved in
the litigation agai nst the Respondent than it reflects

487 Another "paynent” to the | ettuce harvesters, however, was
nmuch nore proxi mate to the decertification election. A the end of 1978,
days after the decertification election, the Respondent gave to all its
| ettuce workers a "fifth" of Seagramis V.Q whi skey. A though Ben
Abatti | oosely asserted that the Gonpany had occasi onal | y made such
giftsinthe past, | credit Angel Carillo, a Conpany enpl oyee for sone
10 years, who denied that any such gifts had ever been gi ven before.
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arecent attenpt by himto fabricate or distort his recollection. And,

al t hough Jose Arnando cannot be characterized entirely as a disinterested
w tness, inasmuch as his father and nother are herein actively chal |l engi ng
their layoffs, it should be noted that Jose Armando (as di scussed | ater)
openly admtted facts that mght forecl ose, himfromany back pay claimin
respect to his own layoff or discharge. In addition, it shoul d be noted
that nmuch of his testinony related to Eva Donate, who had been his friend
and work partner when he was enpl oyed by the Respondent, and he di d not
appear eager to nalign her conduct. Fi nally, Respondent notes that on
cross-examnation Jose Armando failed to recall his prior testinony
regarding Jose Ros's threat; but, that failure appeared to result from
confusi on over the generalized questions he was bel ng asked and di d not
strike ne as an inconsistent failure of recollection that it is accused of
being. Indeed, to clear up the testinonial confusion (over such general
questions as to how many different conversations Jose Armando had

regardi ng the decertification drive) he was asked specifically during his
redi rect testinony whether Jose R os said anyt hing concerning the
decertification drive and he reconfirnmed Ros's threat that he had earlier
described during his direct testinony.

Nor is it as unlikely as Respondent suggests t hat
R os woul d have referred to Ben Abatti and the |ayoff threat in a con-
versation wth Jose Armando, so as to nake Jose Arnando' s testinony
guestionabl e. One nust renenber that Jose R os al so intruded openly on
Decenber 21 into the decertification canpai gn by chauffeuring two spon-
sors of the decertification petition. Qne wll also see, in the comng
par agr aphs, that Jose R os becane personally violent wth a prior crew
nenber who, as the Board found, R os discharged unlawful |y two years
before. Furthernore, it is fair to conclude that R os viewed Jose
Armando as being distinct and apart fromhis father, denente, the
crews Uhion representative, since Ros continued to befriend Jose
Armando after the Decenber 12 "l ayoff" and even offered to help gain
ot her enpl oynent for him Based on these foregoi ng consi derations, and
after having observed Jose Ros while testifying, | do not believe it
unl i kely that R os woul d have of f-handedly renarked to Jose Armando, on
or about Novenber 30, that Ben Abatti wanted everyone in the crewto
sign the decertification petition and that those who did not woul d be
laid off. Inthis connection it mght be noted that Ros's comrent to
Jose Armando occurred a day or two after the nenbers of the Pedro
Pal aci o crew had—en nasse--refused to sign the decertification petition,
thus naking the Ros crews support for the petition nore crucial toits
success. 49/

497 As earTier noted, Jose Armando (as did his father) al so
descri bed Eva Donate as warning hi mthat those who did not sign the de-
certification petition would be laid off. | have determned not to re-
solve the credibility conflict between their testinony and Eva Donate's
denials. But, in passing it should be noted that when two other R os
crew nenbers, Adelina Moreno and Maricela Nebl as (Alfara), were asked
whet her they had heard Donate i ssue any threatening renarks regardi ng
| ayoffs, both of themvisibly faltered in their denials. Further, M.
Mbreno' s testinony vaguel y suggests that she was aware of a | ayof f
threat, as suggested by her unpersuasive claimthat Donate nade no
verbal effort to encourage Moreno to sign a decertification petition
when the natter first arose, and as suggested by —(conti nued)
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The second feature concerning Jose R os's behavi or
that has a bearing on his invol venent with the Layoffs in question, as
well as wth his credibility, involves his attack on Jesus Salano, a _;
prior crew nmenber. As earlier noted, on May 9, 1979, while the instant
hearing was in progress, the Board issued I1ts decision involving charges
filed agai nst the Respondent in early 1976 and held, inter alia, that
Jose R os had unlawful Iy di scharged Jesus Sal ano.

The day after the Board issued its decision involving
Sal ano, he saw Ros by Ros's home, where Sal ano had just driven a
friend. According to Salano, Ros yelled at himto cone to Ros's
house, after which Ros went in his hone and cane outside wth a pistol.
Ros told Sal ano that "you have conpl etely bored ne," after which he
threatened to kill Salano.50/ As Sal ano noved anay fromhim R os shot
himinthe leg and then hit Salano on the head wth the pistol. R os
al so pointed the gun at Salano's head and threatened to kill him

A though R os admtted shooting Salano and hitting
himthree tines wth the pistol, he clainmed that Sal ano provoked the
encounter and that it had nothing to do with the Board' s recent unfair
| abor practice finding against him Neither of Ros's clains is cre-
dible. For one thing, Ros's version of the encounter is inconsistent
and incredible. At first he clained that Salano was outside his hone
wth a knife, yelling at Ros. But, Ros later clained that the first
tine he saw Salano's knife was after he cane outside his house with his
pistol. Then R os clai ned he shot Sal ano when Sal ano attenpted to pi ck
up a bottle (apparently to strike Ros), but it is unclear why Sal ano
woul d have reached for a bottle when, as Ros clained, he had a | arge
knife in his hand. R os al so contradi cted hi nself when he cl ai ned t hat
he knew Sal ano always carried wth hima gun, first claimng to have
al ways seen himw th one and next claimng to have only heard that he
shot a gun at night in the nei ghbor hood.

It seens nore probabl e that the R os-Sal ano encount er
on May 10, 1979, related to the Board s recent hol di ng agai nst R os and
t he Respondent. The two nen had seen one another before, after Salano's
di scharge, and no troubl e ensued. It al so seens unlikely that Sal ano
woul d have gone out of his way to provoke Ros at that juncture. It is
far nore probabl e that R os was the one who was now provoked and sought
to take out his retribution agai nst Sal ano. 51/

49/ (continued)--Mreno' s response to Donate when Donat e
gave her the petition to sign—+o wt, that "I told Eva that what |
needed was to work and not be involved in other things. 1 need the
noney for ny expenses."

50 /A though the English translation of Ros's coment to
Sal ano sounds sonewhat odd, it appears that the neaning of his comment
was essentially that Ros was fed up wth Salano or tired of the trouble
Sal ano had caused.

51/Earlier | noted that Jose Ros's testinony coul d not be

credited in respect to the incident involving his assistance to Pedro
Martinez and Ranon Torres at the Kennedy Market (supra, -- (continued)
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2. The Layoffs.

O Decenber 12 the follow ng persons were laid off :
fromJose Ros's crew denente Fernandez, his wife, Gegorio, his son,
Jose Arnmando, Francisco Salas, and Maria de |a Luz Torres. (Francisco
Salas and Maria Torres were not: nenbers of denente' Fernandez's
famly, but they were the only others who rode to work wth M.
Fernandez.) demente Fernandez was the desi gnated URWrepresentative in
the Ros crew, and the Conpany was aware of that fact since Cctober.
denente and Gegorio Fernandez were the only two who had not signed the
first decertification petition solicited by Eva Donate anong the R os
crew, and they plus their son, Jose Arnando, were the only three anong
thS/CI‘eWV\hO did not sign any of the later decertification petitions
.5

The five crew nenbers were laid off wthout prior
notice, at the conclusion of the work day on Decenber 12. KR os inforned
denente that he and his car of workers were being |laid off because
there was very little work I eft and because they were the nost junior
workers in the crew According to denente Fernandez, one of the two UFW
representatives who were present anong the crew that afternoon asked
R os whether there were not enpl oyees nore junior than those who were
being laid off, and Ros replied "he did not know anything, that it was
an order fromthe office." At the tine he issued his |ayoff notices,

Jose R os had not seen the seniority list for his crew

According to Ros, he issued the |ayoffs pursuant to
the direction of Ray Hernandez, the Conpany's general foreman. R os
cl ained he was given the instruction wthout prior discussion wth
Her nandez and was not consulted regarding the size of the layoff. R os
recalled at one point in his testinony that Hernandez instructed himto
lay off five or six enpl oyees so the crew woul d not be over 25 enpl oyees
, and at another point he recalled that Hernandez instructed himto | ay
of f3 /the "newer ones" so the crew woul d not be over 25 or 26 enpl oyees
.5

51/ (continued)--pp. 20-21). Now | mght note that Ros's
testinony was general |y unconvincing in view of his testinonial de-
neanor. Hs efforts to deny any unl awful or questionabl e conduct on his
part were characterized by notable jerkiness and faltering, so mich so
and so consistently so that his denials betrayed the opposite inpression
to this neutral observer. Having observed R os as a wtness, and havi ng
listened to his self-conflicting answers, | have determned that his
testi nony cannot be generally accepted as credible.

52/1n pursuing his role as the UAWcrew representati ve,
d enente Fernandez had had several discussions wth Jose Ros in
Novenber and Decenber regardi ng what Fernandez believed to be enpl oyee
probl ens, such as the | ocation of water contai ners, appropriate bathroom
facilities for the crew, and the use of crew helpers. According to
Fernandez, R os did not respond amcably in these di scussions.

53/ During the week when the "Fernandez group” was laid off,
the pay week of Decenber 16, the R os payrol|l showed -- (continued)
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Fernando Franco, a worker in Angel Avina' s crew and
who al so worked in the rapini harvest, portrayed a far different version
of Ray Hernandez's layoff instruction to Ros. Franco recalled -that on
Decenber 6, the first day of the rapini harvest, he encountered
Hernandez and R os talking by the side of a field, as Franco was
searching for the rapini field. He parked his car and wal ked across the
road, where Hernandez sat in his pickup truck talking to R os through
the open door on the passenger side. As Franco approached to ask where
the rapini field was he heard Hernandez tell Ros: "fire him fire him
fire hhm | don't want anybody fromthe Uhi on—any representative from
the Lhion--talking to the people.”" Wen R os agreed to foll owthe
instruction if Hernandez woul d "respond” for him Hernandez told R os he
woul d respond for him At that juncture R os saw Franco approachi ng and
asked what he wanted, and after Franco expl ai ned he was | ooking for the
rapini field Hernandez agreed to show himwhere it was.

The Respondent attacks Franco's strategic testinony on
several grounds, none of which prevails. For one thing, Franco' s de-
clarationis not significantly at odds wth his testinony: the only
possi bl e di screpancy between the two is that his declaration fails to
nention that Hernandez told R os he did not want soneone fromthe Union
talking to the workers and, instead, reflects that Hernandez told R os
to "fire him fire himto hell. | don't want a singl e Unhion represen-
tative." For another thing,, fromFranco' s description of the encounter
It does not seemunlikely that he coul d have approached to wthin
hearing di stance of Ros and Hernandez wthout their noticing him as
R os had his back toward Franco while leaning in the open pi ckup door,
bl ocki ng Hernandez' s vi ew toward t he appr oachi ng Franco.

In addition, Franco's description of how he cane to
provi de i nfornati on concerning the R os-Hernandez conversation seens be-
lievable. Franco went to the UFWs office around Decenber 13 wth his
first paycheck fromthe rapini harvest, as the UFWwas attenpti ng to
| earn whose rapini crop it was; he then inforned Anita Morgan fromthe
UFWof the R os-Hernandez conversation. Mrgan then expressed no concern
over any discharges and told Franco his observation was not significant.
O Decenber 29, however, WFWagents cane | ooking for Franco to di scuss
what he had overheard, as they now expressed concern because sone
di scharges had taken pl ace. Franco then prepared his decl aration the
fol | ow ng day.

Finally, one cannot help but be inpressed with M.
Franco's testinony, fromthe standpoi nt of both his observabl e demeanor

53/ (cont i nued)—29 active enpl oyees in the crew (not includi ng
Ranon Torres, whose placenent in the Ros creww || be discussed |ater,
but who was not a regul ar nenber of the crewat that tine). During the
prior week a simlar nunber of enpl oyees worked in the crew (not
I ncluding R cardo Padilla, whose nane only shows up as havi ng wor ked
Decenber 8 and 9 in the crew. Thus, the |ayoff on Decenber 12 did not
bring the crew size down to 25 or 26, as R os clai ned was Hernandez' s
intention, but down to 24- enpl oyees; and the additional |ayoff the
follow ng day brought the total down to 23 enpl oyees, which is reflected
by the pzétyr oll data for the next two work weeks of Decenber 30 and
January 6.
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and the fact that he, as an enpl oyee of nine years w th Respondent and
one who had no personal association wth the Fernandez group or its work
crew, had nothing to gain fromprovidi ng such danmagi ng testi nony agai nst
his long-tine enployer. Franco's testinmony is worthy of great weight,
in keeping wth the risk he has exposed hinself to by way of his | ong-
tine enpl oynent. 54/

Apparent |y because concern exi sted over whether the
Fernandez group was the proper group of workers to lay off based on
seniority, Jose R os checked wth Agnes Poloni in the office about his
crews seniority. She, inturn, reviewed certain earnings records of the
Gonpany to verfy the seniority of three other workers in the Ros crew
who were desi gnated on the Conpany-prepared seniority |ist as having the
sane seniority month as denente Fernandez and the rest of his group,
nanel y, Septenber, 1977. After her review Poloni changed the seniority
dates of the three other enpl oyees, Al ejandrina Qiutierrez, Vicenta Qta,
and Eva Donate, from Septenber to August, 1977, thus naki ng these three
nor e seni or . 55/

In reviewng the Ros crews seniority list, Poloni
di scovered that Maria Val dez, another worker, was a newer enpl oyee than
anyone in the Fernandez group, she being hired sonetinme during the week
of Cctober 15, 1977. Poloni inforned Ros that Val dez was junior to the
Fernandez group and should be laid off. Wthout rehiring one of the
Fernandez group, Ros laid off Valdez the fol |l ow ng day, Decenber 13,
thus bringing the total to six layoffs. (Had one of the Fernandez group
been recalled to work them it appears that it mght have been A enente
Fernandez, as his testinony stands unrebutted that he began wor ki ng
before his wife and son, and no evi dence exists as to the precise
begi nning dates for Francisco Salas and Maria Torres.) Despite Valdez's
| ayof f on Decenber 13, she began working again for the Respondent the
very next day in another crew, no one fromthe Fernandez group returned
to work for nonths.

54/ Bot h Hernandez and R os acknow edged t hat Franco en-
countered themone day at the edge of a field, as he was | ooking for the
erapi ni harvest. Both, however, denied tal king about di schargi ng anyone
fromRos's crew In describing Franco's encounter with them Hernandez
and Ros clained that Franco yelled at themfrombetween 45 and 100 feet
away, asking where the rapini field was. It seens doubtful to ne that
Franco, a soft-spoken person while appearing as a w tness, woul d be
likely to have yelled at a crew forenan and the general forenan from
that distance to ask about the rapini field.

55/ Based on certain "CGonpany | nformation and Ear ni ngs Recor ds"
.introduced i nto evidence, the three enpl oyees nenti oned above appear to
have had paychecks issued to themduring August, 1977, whereas the
Fernandez group' s earliest paychecks were issued the week of Septenber
3, 1977. Mre wll be said about seniority inthe Ros crewin the
followng section, but it seens fair to conclude that Qutierrez, Qta,
and Donate were enployed in the Ros crew earlier than the Fernandez
group, even though testinony establishes that the Fernandez group began
working in late August rather than in Septenber, 1977 (for whi ch work
they were first paid on Septenber 3, 1977).
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3. Seniority And The Economic Justification For The S x
Layof f s.

A review of the record evidence indicates that the
Fernandez group, or at |east sone nenbers of that group, were not the
nost junior workers in the Ros crew 56/ It has al ready been noted t hat
the Fernandez group was laid off before the Respondent laid off Maria
Val dez, a less senior worker. At least three other R os crew nenbers
| i kew se appear to have been nore junior to the Fernandez group,
al though they continued to work. For one there is Eva Donate, who pur-
suant to the clear terns of the UFWcontract woul d have becone nore
junior to the Fernandez group by virtue of her havi ng worked out si de of
the bargaining unit.57/ The other two junior workers were Adel i na Mrena
and A)mda Vega. lronically, they were laid off in Decenber of 1977 by
R os because of their lack of seniority, while the Fernandez group
continued to work due to its higher seniority; although Mreno and Vega
had worked initially on the crew before the Fernandez group was hired,
they quit their enpl oynent in 1977 and did not return to the crew until
Cctober, 1977, after the Fernandez group was hired, and R os then
considered their quitting to have severed their crew seniority when he
laid themoff in late 1977. Inexplicably, the original seniority of
Moreno and Vega was resurrected 1 n Decenber of 1978, thus naki ng them
appear on the seniority list as nore senior than the Fernandez group. 58/

56/Tn Section E of the Suppl enental Agreenent Nunber 2, as
found in the contract then existing between the UFWand t he Respondent ,
the foll ow ng appears: "lLayoffs shall be in order of classification
seniority wth the worker having the | east classification seniority
being laid off first . . . ." And, in Section B of that Suppl erment al
Agreenent the Conpany was directed to maintain seniority lists for nany
different work classifications, such as irrigator, shovel er, rapini
harvest, and thin and hoe, the latter being the type of work perforned
by the Ros crew Onh the other hand, the Ros crewwas not the only one
whi ch perforned thin and hoe work, even though the Conpany's seniority
lists were based on individual work crews and not general work
classifications.

57/Article 4(B) (5) of the parties' contract provided that
seniority would be |ost when a "worker |eaves the bargaining unit to
accept a ... position wth the Conpany outside the bargaining unit." It
was undi sputed that Eva Donate perforned non-bargai ning unit work,
nanmel y, in the Conpany' s asparagus shed, between early February and
April 1, 1978, which by contract shoul d have resulted in her |oss of
seniority inthe Ros crew (were it not for Ben Abatti's admtted re-
fusal to adhere, to the quoted contract provision). Eva Donate's ori-
ginal seniority date is also placed into question by Jose R os, hinself,
who at one point in his testinony indicated his belief that Donate began
in his crewafter denente Fernandez did, which al so agreed with the
recol | ection of denente Fernandez.

58/ Although Ros clainmed he did not |ay off Moreno and Vega
because the Conpany's seniority |ist showed themto have greater senio-
rity than the Fernandez group, R os admtted he had not seen the |ist at
the tine he issued the |ayoffs. Hs adm ssion squares -- (conti nued)
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Nor is the economc rational e for the Fernandez
group's layoff clearly evidenced in the record. R os clained he reduced
his crews size in order to provide nore work-hours to the rest of the
crewand that his crew historically had |ayoffs in Decenber and January.
Yet, several considerations arise fromthe evidence to place Ros's
assertions in question.

First, virtually nothing in the record supports
Ros's claimthat traditionally his crew had group | ayoffs during that
time of the year. For exanple, the tine records Invol ving 1977-1978
indicate no significant layoffs during that period. A though sone ei ght
enpl oyees left the R os payrol| between Decenber 3, 1977, and January
14-, 1978, ni ne other workers appeared on his payrol |l between Decenber
3, 1977, and January 28, 1978. |Indeed, when he was initially asked about
his crews annual work habits, Ros indicated that a |ayoff only occurs
ar oEndg}]ul y, except for rainy periods when the entire crew does not
work. 5

Second, Ros's crewrecords for the period of
Decenber 16, 1978, through January 13, 1979, indicate that at | east two
enpl oyees, who had no designated seniority in the crew were enpl oyed by
R os. Thus, during the very week that the Fernandez group was |laid off
(indeed, the day before) Rarnon Torres began working on the R os crew,
he continued working al nost regularly thereafter. In addition, during
two weeks of that sane tine period R cardo Padilla, a worker not
appearing on the crews seniority list, is naned as havi ng perf orned
work as a Ros crew nenber. A so, Ros admtted that Maria Val dez was
re-enployed in his crew approxi nately one nonth after her Decenber 13
| ayof f and Maria Torres (one of the Fernandez group) was re-enpl oyed on
his crew as of md-March. As one continues to review Ros's 1979 tine
records, one finds that others, such as Rcardo Padilla and Luis Pena,
appear as having worked in Ros's crew even though they are not
designated on the crews seniority |ist.

Fnally, although Ros clainmed he laid off the

58/ (continued)--with the fact that he had no apparent concern
regarding the seniority of Eva Donate, Alejandrina Qutierrez. and
Micenta Ota, who were originally (and at the tinme of the |layoffs) de-
signated on the list as having the sane seniority dates as those for the
Fernandez group, and whose seniority dates were not "corrected" until
after the layoffs. Thus, it is exceedingly difficult to understand how
rI?os sel ected the Fernandez group as being the nost junior workers in

is crew

59/ As for any layoffs fromthe Ros crewin the 1976-1977
w nter period, the Board dealt with several of themin Abatti Farns.
Inc., 5 ALRB No. 34, and found that not only were they pretextual and
unlawful Iy notivated, but rebutted by the fact that increased work be-
cane available to the Ros crew al nost immedi ately after the |ayoffs
there in question. Nothing enpirical was put forward by Ros to denon-
strate the decrease of work in either the 1976-1977 or 1977-1978 w nter
periods that establishes a historical track-record of |ayoffs during
those periods of tine.
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Fernandez group to provide nore work tine for the rest of the crew that
does not appear to have been acconplished. Beginning only a few days
after the Fernandez | ayoff, the rest of the crewwas laid off for over a
week. Exactly why it was inportant to lay off denente Fernandez and
five others on Decenber 12 and 13, when the renai nder of the crew woul d
be laid off after Decenber 15, is denonstrated by neither |ogic nor the
evi dence. 60/

Wen d enente Fernandez was | aid off on Decenber 12,
Jose Ros inforned hi mthat he woul d be-contacted if and when work be-
cane avail able. Thereafter, M. Fernandez saw R os tw ce, once in
February and once in March, each tine asking R os whether he coul d re-
turn to work. Qn each of these occasions, according to Fernandez's tes-
timony, Ros told himthere was no work for himand his wfe but that
R os woul d contact hi mwhen there was. 61/

Aiter denente Fernandez was | aid off, Jose R os
openly indicated his wllingness to try and find other enploynent at the
Gonpany for Francisco Sal as and Jose Arnando Fernandez. Wien R os saw
denente Fernandez he indicated that Salas and Jose Armando coul d find
work in another crew He al so spoke directly to Jose Arnando and of fered
to seek work for himin one of the lettuce harvesting crews, but Jose
Arnmando rejected the offer on Decenber 16, telling R os he woul d rat her
not work in |ettuce harvesting and that he had found ot her enpl oynent.
According to Jose Abnando, R os told himthat while he (Jose A nando)
mght find other enploynent wth the Conpany, R os would not rehire
Jose' s parents because he had had problens wth them R os, hinself,
acknow edged his wllingness to assist Salas and Jose Arnando i n gaining
other work wth the Respondent .

60/ The time records of the Ros crewdo indicate that after
the crewreturned to work, mnus the six layoffs, the crewin general
wor ked | onger work days than it had during the pay week of Decenber 16,
al though so did the Fal aci o crew whi ch perforned the sane type of work.
And, en one reviews the tine records for both the Ros crew and the
Pal acio crew no correl ation i s apparent between the nunber of crew
nenbers worki ng on any given day and the nunber of hours worked by them
Thi s absence of correlation detracts fromthe notion that by reduci ng
the crew si ze on Decenber 12 Jose R os was thereby able to assure the
renai ni ng crew nenbers nore substantial work tine.

61/ Jose Ros denied telling Fernandez that he (R os) woul d
contact himif there were work avail abl e and al so deni ed that he had a
practice of contacting |aid off workers when work becane avail abl e. The
credible testinony of denente and Jose Arnmando Fernandez establ i shes
that Ros, in the past, had either come hinself or sent a representative
to their homes when recalling themto work fromprevious |ayoffs. This
practice is also in keeping wth Ros's use of Alegjandrina Qutierrez to
t el ephone those crew nenbers who had phones, when it was tine for them
toreturn to work after a layoff. Indeed, Ros's testinmony on this issue
was not consistent, as he al so admtted to having personally notified
t he Fernandezes on one past occasion when it was tine to return to work
after a layoff, and he al so admtted that on one occasi on when he saw
Fernandez after the |ayoff he had said to Fernandez, "I would | et them
know as we needed them™
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B. The Pedro Pal acio O ew

1. Rosa Bri seno.

Rosa Bri seno began working for the Respondent in about

1972 and was a nenber of Pedro Palacio' s crew She was al so a nenber of
the UAWs ranch coomttee, serving that coomttee as its recording
secretary, and was the UPWs representative on the Palacio crew The
Gonpany, of course, had been advised of Briseno' s positions wth the UFW
Briseno was al so designated by the UFWas an alternate conmttee nenber
for collective bargai ning negoti ati ons.

1 Novenber 27 Briseno attended negotiations in behal f
of the UFW substituting for a regular nenber of the negotiating
coomttee. (The negotiations involved the "lettuce industry,” but did
not include the Respondent.) She was inforned by a UFWstaff person that
t he Gonpany was advi sed that she woul d be absent on the 27th for
negoti ati ons. _62/

O the day she attended negotiations Briseno drove
sone of her famly nenbers to work that nmorning. Ether she (accordi ng
to her testinony) or her famly (according to the testinony of Pedro
Pal aci 0) advi sed Pal aci 0 she woul d be absent that day for Uhion
busi ness. Palacio, in turn, advised JimHouse that Briseno was absent
that day because of Uhion business. According to Pal acio, House had
instructed himpreviously to i nformhi mwhen Rosa Bri seno m ssed wor k
because of the ULhion. Oh Novenber 27 House tol d Pal acio he should tell
Briseno that she could not return to work until she first tal ked wth
House.

Onh the evening of Novenber 27 Briseno tal ked with
Pal aci o by tel ephone, and Palacio told her that she could not return to
work until she conferred with JimHouse. House, hinself, confirned that
instruction in a subsequent tel ephone conversation that evening wth
Briseno's brother. The follow ng norning, Briseno | ooked for House at
his office and in various fields, wthout success. That afternoon, on
Novenber 28, she returned to House's office wth two staff persons from
the UAW The staff persons went in and spoke wth House, who told them
that Briseno could not return to work until House reviewed the matter
wth the Conpany's attorney. He said that the Conpany's attorney woul d
contact the UFWto let Briseno know about returning to work.

At 10:00 or 11:00 in the norning of the next day,
Novenber 29, Briseno was inforned by the UFWthat the Conpany woul d

62/ Al though Briseno's testinony regarding the Gonpany' s notice of
her absence was hearsay, Ji mHouse of the Conpany confirned that the UFW
had notified his office that she would be absent. It is not clear
whet her that notice was originally received by his office on the
afternoon of Novenber 26 or on the next day, but House clai ned he did
not personally receive the notice until the 27th. House clai ned that the
nessage he received indicated that Briseno woul d be gone for between one
and four weeks.
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allowher toreturn to work. She did not return that day, however,
claimng that she was unfamliar wth the location of the field she was
towrk in and that only an hour or two of work remai ned that-day. She
did return to work the foll ow ng day, after nmeeting the Conpany's bus
and followng it to the field her crewwas working in.

As aresult of her mssing work, Briseno |ost three
days' pay and her seven years' seniority. 63/ Exactly how she cane to
| ose her seniority over the .incident is not conpletely clear. Briseno
clained that on the afternoon before she returned to work she was ad-
vised by a UFWstaff person that while she could return to work her
seniority would be lost. Athough this testinmony was hearsay insofar as
it relates to what soneone fromthe Conpany had advi sed the UFW it
conports wth the Respondent's position as originally stated at the
heari ng—anel y, that "she did not return to work when the offer of
reinstatenent was nmade, and that she then was reinstated wth | oss of
seniority the foll ow ng day."

Ji mHouse, however, clained in his testinony that he
did not consider that Briseno had | ost her seniority when she returned
to work. Rather, he asserted that when the UFWlater filed a grievance
protesting her loss of pay foll ow ng Novenber 27, that he believed the
U-Whad failed to live up to the bargain struck regardi ng the reinstate-
nent of Briseno and, thus, the Conpany then took the position that
Briseno had quit her enpl oynent by | eavi ng work w t hout proper auth-
orization and had | ost her seniority. House confirned his position in
witing on Decenber 20, in answer to the UFWs grievance, by clai mng
that Briseno had—+n effect—gquit her enpl oynent and, thus, |ost her
seniority.64/ Nonetheless, it is unclear fromHouse' s testinony just
what "agreenent” House believed the U-Whad failed to honor, as none of
the di scussions he described between hinsel f and the UFWor Briseno
conditioned her return to work on her forfeiture of a pay clam In-
deed, by taking the position he did wth respect to the Briseno pay
grievance, House inpliedly suggests that he initially viewed her absence
as reason to abolish Briseno's seniority and inforned the UFWoriginally
of that viewpoint.

According to M. House, he had had previous probl ens
wth WUhion | eaves for Rosa Briseno and was attenpting to enforce the
contract provision regarding witten notice for such | eaves. The evi -
dence, however, casts sonme doubt on the seriousness of the problem

63/ She | ost pay for the two days of absence follow ng the
negoti ati ons on Novenber 27, plus one day for the Thanksgiving holiday ¢
because she had not worked the requisite days to qualify under the UFW
contract for the holiday pay.

64/ According to Article 11 (B) of the UPWs contract wth Res-
pondent, |eaves of up to three days for Union business shall be granted
when, inter alia, "witten notice shall be given by the Union to the
Gonpany at |least two (2) days prior to comrencenent of any such | eave."
As tor other leaves, Article 11 (Q O provided that " (a)1l | eaves in
excess of three (3) days shall be in witing on approved | eave- of -
absence forns provided by the Conpany."
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i nvol ving Briseno. Oh one occasion, in June or July, she had gone to
Yuna, Arizona, regarding the UFW after notifying her forenan, but

w t hout having provided witten notice to the Conpany. House conferred
wth ictor Gonzal ez of the U-Wover this absence, and fromthen on it
appears that Briseno' s | eaves were generally taken after witten notice
was provided. Thus, the Conpany was advised in witing of her |eave
between August 2 and 20,' her one-day | eave for UFWbusi ness on August 26
to visit LaPaz, and her personal |eave between ctober 7 and 26. In fact,
when the UFWadvi sed the Conpany of the Cctober 7 | eave, (onzal ez
indicated in witing to House his understanding that “(i)n the future,

| eaves wil| be channel ed t hrough the crew forenan except in energencies.”
A t hough House had never warned Briseno personal ly that she should gi ve
witten notice to the Gonpany of her absences for Uhion business, House
clained that when she had gone to Yunma and once when she had gone to the
Lhion's headquarters in LaPaz she had left wthout prior witten notice
and that he had conpl ained to Gnzal ez and Saul Martinez fromthe UAW
about the lack of witten notice and had warned themthat a further |ack
of notice would be deened as if the enpl oyee had quit his or her

enpl oynent. On the other hand, one cannot be sure fromHouse' s testinony
whet her his conplaint regarding Briseno's visit to LaPaz invol ved the
sane visit for which witten notice was provided, which, if it was, would
nean she had only failed once to provide witten notice, when she had
gone to Yunma in June or July. 65/

2. The Qut-Back In, Wrk, Hours.

As previously noted, on or about Novenber 28, Eva
Donate, Manuel Castel |l anos, and Toribio Gruz solicited support anong the
crew of Pedro Palacio wth regard to an early decertification petition.
It is undisputed that no one fromthe Pal aci 0 crew signed that petition,
a fact acknow edged even by the foreman, Pal acio. According to Qruz, the
Pal aci 0 crew was not agai n approached regardi ng the decertification
drive because the crew nenbers were unani nously opposed to it.

65/ Ben Abatti claimed that the Respondent had no policy that
di sti ngui shed between | eaves for Uhi on busi ness and for personal rea-
sons. He al so asserted that crew forenen do not puni sh enpl oyees who
only mss work for a few days.

But, Rosa Briseno described 'an encounter that she had wth
M. Abatti regarding the UFW which occurred during nel on-thi nni ng
season, sonetine in ctober. Briseno had requested Pal aci o, the
foreman, to provide water for the crewthat day, and about 30 m nutes
| ater Ben Abatti confronted her in the field. He asked her what she
want ed, and she explained that as the Uhion's representative she had
asked for water, after which he said, "Wo is paying you for what you
are doing? Is it that bunch of cabrones or 1? Wio signs your checks?" He
al so added, "when that bunch of stupids sign and pay you, then they can
order you. Meanwhile, | amthe one who orders, I amthe one who pays
you." According to Briseno, Abatti's voice was raised during the
di scussion, and he concluded by telling her that he wanted nothing to do
wth the Union.
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Records for the Palacio crewtend to confirmthe re-
col lection of Rosa Briseno and Quadal upe Montes, two crew nenbers, that
the crew s work-tine began to decrease around the sane tine as the de-
certification effort began. In their view the work hours decreased
because of their crew s opposition to the decertification drive and its
open support for the UAWG66/

After reviewng the Palacio and Ros crews' work re-
cords that were introduced i nto evidence, several observations nust be
nmade. First, the reduction that took place wth respect to the Pal acio
crew s work-hours on Saturdays, as described in the testinony, |ong pre-
dated the decertification drive and, thus, seens to have had nothing to
dowth that drive. As early as August and Septenber, 1978, regul ar work
was either not schedul ed on Saturdays, or when it was the Pal aci o crew
worked only five hours. The sane is true for the Ros crew The
decrease in Saturday work-tine—nanely, fromeight to five hours—appears
to have resulted fromthe Conpany's determnation, as described by Ben
Abatti, to reduce hours on Saturdays so that an "overtine premuni woul d
not have to be paid, as required by the UPWs contract. Watever the
reason, the practice of working five or fewer hours on Saturdays appears
to have begun after the UPWs contract was signed, in July.

Second, al though the work-hours did decrease general |y
for the Palacio crew at the end of Novenber, after the decertification
effort was underway, the R os crew experienced a simlar decrease in
work. 67/ During Qctober and nost of Novenber the R os and Pal aci o crews
general |y were both working seven and ei ght-hour days. In early
Decenber, their work-tine decreased to five, six, or seven-hour days,
and both crews were laid off between Decenber 16 and Decenber 26. Des-
pite some mnor variation between the two crews on any given day in

66/ The General Qounsel 's conpl ai nt charges that Respondent
violated Sections 1153 (a) and (c) of the Act by decreasing the Pal acio
crew s work-hours because of its support for the UFW In large part the
General (ounsel contrasts the treatnment extended to the R os crew, whose
menbers | argely supported the decertification effort (% |east by signing
the various petitions), and that accorded to the Palacio crew Both
CF\'eWS" it wll be recalled, perforned simlar work-—nanely, weeding and
t hi nni ng.

67/1n contrasting the Ros and Pal acio crews , two approaches
are put forward. The General (ounsel seeks to focus attention on the
daily work-hours put in generally by the main body of the crews (not
i ncluding the work of forenen and hel pers), while the Respondent seeks
to focus attention on the average weekly work-hours perforned per worker
in the two crews. The Respondent's averagi ng by worker, however, fails
to consi der the workers absent on any given day and the guarant eed work
time provided to the foremen and helpers. In ny analysis of the tinme
records, | have generally enpl oyed the General Qounsel's approach by
focusing on the nunber of work-hours in any given day that were
performed by the main body of each crew, even though on any gi ven day
certai n enpl oyees worked nore or fewer hours than the crewin general.
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Decenber, their work-tine remai ned general |y consistent with one
another, as it had in the past.

Third, even though the Pal aci o crew began working in
the lettuce harvest in January, 1979, thus naking difficult a conti nued
conparison wth the Ros crew s weeding and thinning work, it appears
that the Palacio crewwas not disfavored during early 1979. During the
pay periods of January 20 and 27, February 3, 10, and 24-, March 3, 10,
17, and 24, the Palacio crewin general worked substantially nore total
hours than the Ros crew (even in light of the fact that the Pal acio
crewwas larger). Generally, during these pay periods the Pal aci o crew
worked either |onger or nore days than the Ros crew Yet, during a
conparabl e three-nonth tinme period in 1978 both crews worked al nost
identical daily hours, thus suggesting that on a conparative basis it
was Lhe ggs crewthat fell behind in work-time between January and
Nar ch, 1979.

A final consideration arises wth respect to the
Pal acio crew s |ayoff between March 26 and April 25, 1979, an unusual |y
long layoff for the Palacio crewat that tine of year. A though the
R os crew continued working during this tine, the significance of this
long layoff for Palacio's crewis by no neans clear. Initially it
shoul d be noted that this |ayoff occurred sonme three nonths after the
decertification el ection had taken pl ace. Mreover, in the past on one
occasi on or another one of the two crews in question was laid off while
the other was not. Thus, the Palacio crewwas laid off during the weeks
of April 22 and Septenber 16, 1978, while the Ros crewwas |aid off
during the week of August 5, 1978. In other words, a layoff of one crew
or the other was not uni que, even though in the past such single |ayoffs
had not been of long duration. It is also of some significance that of
the 25 work days missed by the Pal aci o crew between March and April of
1979, the Ros crewlikew se did not work on 10 of those days, thus
naki ng the Palacio crew s layoff |ess dranmatic than it mght otherw se
seem

In viewof all the foregoing considerations, it is
difficult to see, one, whether a distinctive decrease in work-hours-ac-
tually was experienced by the Palacio crew, particularly before its
general layoff in latter March, 1979, and, two, a factual connection
between the Pal acio crew s work-tinme and its open support for the UFW
Except perhaps for the Palacio crews 1979 | ayoff, the R os crew, which
nore openly favored decertification, did not seemto reap a distinctive
work benefit in conparison. It is, therefore, not possible to find that
t he evi dence supports a conclusion that the Pal acio crew s work-hours
were decreased 1 n conparison to those of the Ros crew

I11. The Gow ng And Harvesting (O Rapini.

A The Respondent's Deci sion To D sconti nue Rapini:

Rapini, a nustard green and nenber of the broccoli
famly, was a crop grown for sone 12 years by the Respondent. Between
160 and 200 acres were annual ly devoted to the crop. Rapini was one of
Respondent' s nost | abor-intensive crops, needing up to 140 workers to
harvest it, which generally occurs in Decenber, January, and February.
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In 1978 the Respondent did not plant rapini, but the rea-
sons behind this planting decision are not clearly portrayed in the evi-
dence. Ben Abatti asserted that in April he decided not to pl ant
rapi ni because "we weren't making any noney with it, and because the
Gonpany had | ost noney on the crop the past year. Abatti acknow edged
that the Conpany did not |ose any nore on the crop in 1977-1978 than it
had the prior year, and no records were introduced to denonstrate the
nature or size of the clained | oss.

Wen Abatti first testified he cited only the | oss of
noney and the desire to plant the land wth a nore stable crop as rea-
sons for not grow ng rapini. Wen he reappeared as a w tness he brought
forth two additional reasons: one, that he feared he woul d not have
sufficient tinme to devote to the crop because of a crimnal indictnent
he was served wth in April, and, two, that he feared a strike at the
end of the UFWs contract, at the end of Decenber, and did not want to
risk such a |l abor-intensive crop. The fact that these two reasons were
new y added by himas reasons for not growng rapini, after he had
failed to nention themwhen he was first extensively examned regardi ng
his planting decision, |eaves his rationale for not grow ng rapini open
to doubt. Indeed, vhen questioned further during his second appearance
as a W tness, Aoat t | agai n changed hi s testinony, acknow edging that the
UFWs contract termplayed no role in his planting decision, which he
cl ai ned was nade even before the contract was entered into, in June . In
fact, JimHouse clainmed that Abatti told himin January that the Conpany
woul d not grow rapini, which, if true, also indicates that the cri mnal
indi ctnent played no role in Abatti's decision. 68/

Instead of the GConpany grow ng rapini, the crop was grown
by Albert Suder, Ben Abatti's brother-in-law Suder recall ed that
Abatti told himthat the Conpany "nmade a coupl e of bucks on it every
year." Studer denied that Abatti informed hi mthat Respondent had | ost
noney on the rapini crop and clai ned he woul d not have grow it had
Abatti nentioned any such | oss. 69/ Suder recalled that he spoke to
Abatti in the sutmer of 1978 and that Abatti asked him"if | wanted to
take the crop over." According to Frank Preci ado, a foreman of one of
Respondent ' s weedi ng and thinning crews and who custonarily worked in
the rapi ni harvest stitching boxes (not as a forenan), Suder inforned
him"that Ben Abatti had not planted rapini this year because of the

68/In disputing M. Abatti's claimthat the rapini narket was
unsati sfactory in 1977-1978, the General (ounsel sought to introduce
certain narket data referring to rapini, purportedly put out by the
Lhited States Departnent of Agriculture. No wtness identified the data
as comng fromofficial governnent reports or testified concerning any
use or reliance that persons nmay place in the reports. Nor were the data
conplete for the tine periods under scrutiny. For all these reasons, |
have determined that the reports submtted as General Gounsel Exhibit 61
are not admssible, and | have not considered them

69/ Abatti testified that the only reason he gave to S uder

for not grow ng the rapini was that the Conpany coul d not nake any
noney on it.
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union . . . .70/

A bert Suder rmaintained his own snall farmng operation]e
| easing out 200 acres to others and grow ng his own crops on the renain-
ing 200 acres. In the past five years he had grown only such stabl e
crops as alfalfa and wheat, and before then beets and cotton. He had
never grown a | abor-intensive crop or hired his own enpl oyees, havi ng
necessary work perforned by others on a custombasis. In 1978, this
admttedly conservative person decided to grow what appears to be a
high-risk crop, requiring substantial capital ($600.00 to $800. 00 per
acre to begin with, and a total investnent of $2,500.00 to $3,000.00 per
acre). In addition to being Ben Abatti's brother-in-law, Studer was one
of Respondent’'s full-tine tractor forenen and the Respondent's equi pnent
supervi sor; he continued working full-tine in these positions throughout
the grow ng and harvesting of rapini.

Suder's land was initially prepared for rapini planting
in md-August.' The planting occurred in md-Septenber. |n acconplish-
ing these two tasks, as well as the subsequent i1rrigation work, the
Respondent ' s equi pnent and enpl oyees were used. A though Ben Abatti
claned that Suder was charged for this work at the ordinary custom
work rates including overhead charges, S uder acknow edged that he did
not pay any overhead charges to Respondent for the | and preparation and
planting work; in fact, rather than being billed wthin the nornal 30 to
90 days for that work, Studer admtted that he was not billed by Res-
pondent for that work (which billing responsibility was Suder's in his
capacity as a Conpany tractor foreman) until February, 1979.71/

B. The Deci sion Not To Harvest The Raaini:

The rapi ni harvest began approxi natel y Decenber 6 or 8,
initially enploying 20 to 30 workers and then eventual | y enpl oyi ng
approxi natel y 120 workers. The harvest ended on February 17, 1979. Most
of the workers who harvested Albert Suder's rapini cane fromthe crews
ofI Panfislro Avina, Angel Avina, Frank Preciado, Thonmas Ronero, and Ray
Vel ez, .

Ben Abatti and Al bert Suder clained that the reason why
Conpany enpl oyees harvested the rapi ni was because i n Decenber the

70/ The quot ation above is taken fromPreci ado's sworn decl a-
ration, which was taken fromhimand read to himby Hlen Snard, an
Agricultural Labor Relations Board agent, and which decl aration Preci ado
signed in Decenber during the rapini harvest. Wen called as a w tness,
Preciado attenpted mghtily to disclaimhis declaration, but his
di scl ai ner was whol | y unconvi nci ng and, indeed, was contradicted by his
own hal f-hearted acknow edgnent of havi ng signed the sworn statenent.
Hs declaration stands as a glaring inconsistency to his testinony and
was adm ssi bl e as such.

71/ 1n di scontinuing the rapini crop, the Respondent neither
advi sed nor bargai ned with the UFPWover the discontinuance. Yet, the UFW
contract, signed in July, provided for a separate work classification
for rapini harvest enpl oyees and for a. rapini harvest piece rate.
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Gonpany' s nel on crop was frozen and it becane necessary to lay off em

pl oyees, at which point A bert Suder decided to hire them According to
Abatti and Suder, the freeze, layoff, and re-enpl oynent all took |

pl ace on or about Decenber 6, immedi ately before the rapi ni harvest be-
gan.

Qher facts in evidence, however, indicate that Suder's
enpl oynent of the Respondent's enpl oyees was not due to a fortuitous
turn of weather. For exanple, SamHartnan fromBeach Sreet, which
nedically insured "Suder's enpl oyees,"” recalled that he was inforned in
| atter Novenber that a nedical insurance plan was wanted for Suder's
harvest workers. Yet, according to Suder he was at that tine still
intending to enpl oy a | abor contractor for the harvest, which woul d not
have cal I ed for his having nedi cal insurance. Angel Avina, though
seeking to downplay the significance of his admssions, admtted bei ng
informed up to two or three weeks before the harvest that he and his
crew woul d be working on Studer's rapini. And, except for the rather
common, brief |ayoffs experienced by sonme of the enpl oyees, fol |l ow ng
the nel on harvest, Respondent's enpl oyees went directly fromtheir work
at the GConpany to the Studer rapi ni harvest, wthout suffering any
exceptional |ayoffs (many did not seemto experience any distinctive
break in their work). Mreover, it is difficult to accept Studer's
proposition that he had made no definite harvest arrangenents until a
day or two before it began, particularly in light of the substantial
financial stake in the rapini and the fact that rapini can be very
difficult to harvest if not done in a pronpt fashion.

No one who was associated wth the rapini harvest coul d
identify any difference in the harvest due to the fact that the rapini
was allegedly Suder's, except that the workers were paid wth Suder's
checks. The forenen and sub-forenen were-all the sane as had worked in
Respondent' s past rapi ni harvests. The trucking service used to deliver
the rapini to the shed was the sane. The boxes in which the rapini was
packed were Conpany boxes, identifying the Gonpany as the grower and
shipper. Ray Hernandez, the Conpany's general forenan, regul arly
visited Suder's rapini field throughout the harvest. The pi ece-rate
paid to workers for the harvest was the sane piece-rate as established
In the UAWs contract with the Respondent.72/ And, when the harvest was
over, the workers continued, just as they had in the past, wth their
other work at the Conpany. Yet, when 98 rapi ni harvest workers voted in
the decertification el ection on Decenber 27, their votes were chal | enged
because they were not on Respondent's payroll during the eligibility
week, the week of Decenber 16.

S uder explained that he personal |y enpl oyed t he workers
to harvest rapini, rather than contracting wth a custom harvester or
| abor contractor as he had in the past, because he wanted to save the
25% over head cost that a customharvester or contractor woul d charge.
But, when one reviews Suder's expense sheet for the harvest one sees

72/1t 1s interesting to note that S uder exglzai ned that he
paid a piece-rate of 10¢ per pound, rather than the 9™ “¢ per pound t hat
was paid by the Conpany before the UFWcontract began, because it was
easier to calculate in round nunbers, a decision which cost Suder over
$9, 000. 00 i n wages.

- 45 -



that his own overhead was between 23%and 26%of his | abor costs (de-
pendi ng on whet her one adds into the overhead the $8,344.00 for the
trucki ng service).

The ostensi bl e rel ati onshi p between the Gonpany and S uder
Wth respect tothe rapini is set forth in a witten contract dated
Septenber 2. Essentially this contract portrays as Studer's res-
ponsi bilities the owning, grow ng, and harvesting of the rapini, and
portrays as the Conpany's responsibilities the packing, shipping, and
selling of the rapini. It is noteworthy that this contract explicitly
states, inter alia:

Shi pper (the Conpany) is an experienced grower
and shi pper of broccoli raab and holds no in-
terest 1nthe current crop. Shipper wll have
no responsibility in the grow ng of broccoli
raab or the field harvesting as shi pper has no
nonetary interest in the crop.

In portraying Suder as the sole owner of the rapini and as having total
responsi bility over its harvest and growng, this contract is unique to
the Respondent's practice. Every other contract that the Respondent, as
a packer and shi pper, has entered into wth other growers during the
past several years provided for extensive control by Respondent over the
grow ng and harvesting of the crop to be sold by it. A though the
contract itself is dated Septenber 2, Suder testified that it was
signed in latter Novenber or sone three to four weeks before the harvest
began, he was not sure which.

C The Economc Rel ationship Between A bert Studer And The
Conpany:

The witten contract between the Conpany and A bert S uder
with respect to the rapini harvest guaranteed to the Gonpany $2..75 per
carton of rapini for packing, shipping, and selling the rapini. Wen one
examnes this contract rate in connection with the 1978-1979 harvest,
one can see that the Respondent, as much as A bert Suder, gained a
substantial financial return fromthe rapini.

According to the records produced and Suder's testinony,
S uder harvested approxi mately 92,600 cartons of rapini. Two nethods can
be enpl oyed to arrive at this total harvest figure. Frst, one can add
the 71,674- cartons that Suder actually sold and was paid for by the
Respondent to the 21,000 cartons that he estimated as bei ng whol |y or
partially lost or damaged in shipnent. 73/ Second, one can take M.

73/ Although the trial transcript indicates that Suder testi-
fied he I ost 21,000 "bucks" in shipping | osses, the transcript is in
error. Studer's reference was not to "bucks" but to the | oss of 21,000
boxes, as is evident fromthe related interrogati on concerning his
losses. Atotal harvest figure of sone 92,000 boxes or cartons is al so
consistent wth Suder's general estinate that he harvested about 500
cartons per acre. It mght be noted that each carton contained 20
pounds of rapini.



S uder's expense sheet for the harvest, which he prepared to denonstrate
his total costs, and we see a "shippi ng charge" of $254, 655.50, which at
$2.75 per carton indicates that a charge was cal cul ated for 92, 602
cartons. This "shipping charge,” which was Suder's paynment or credit to
t he Respondent, was apparently calculated for the entire harvest,

i ncl udi ng the shi ppi ng | osses.

Fromthe avail abl e harvest data, it appears that A bert
Suder's personal gain fromthe rapini was approxi nately the sane as
that of the Respondent's. Studer's gain can be cal culated fromthe
followng data: fromthe sale of 71,674. cartons a gross return of
$551, 168. 53 was generated, 74/ and by estimating the | oss of 21,000 car-
tons at a possible gross return of $195,510.00, if Suder is successful
inpursuing his clains for the shipping | osses. 75/ Thus, a gross return
of $746,678.53 mght be realized for the sale of the rapini. Against
this figure Suder's expenses of $626, 061. 24 nust be subtracted, |eaving
hima net profit of approximately $120, 617.29. 76/

74/ Qut of this $551, 168. 53, Suder only recei ved $354, 065. 03,
after a deduction was made of $197,103.50 for the paynent to the Res-
pondent for its shipping charges. These figures are evi denced by the
payrments nmade fromthe Respondent to Suder for the sale of the 71,674
cart ons.

Incalculating Suder's profit fromthe rapini, however, it
is best to keep the cal cul ation based, first, on the gross revenues
generated by the rapini, and, second, by then deducting fromthose gross
revenues Studer's total expenditures, as evidenced fromhis expense
sheet. The General Qounsel's brief erroneously cal culates Suder's
rapini profit by failing to keep the "gross"” and "net" cal cul ati ons dis-
tinct. The General (ounsel uses Studer's net return of $354,065.03 in
estinmating his potential profit, but ignores the fact that the
$197, 103.50 i n shi pping charges that went to Respondent (as part of the
sane transaction regarding the sale of the 71,674 cartons) is a charge
that is also included in the total shipping charges of $254, 655.50, as
set forth on Suder's total expense sheet. Thus, the General Counsel
tw ce subtracts the $197,103.50 i n shi ppi ng charges fromthe rapi ni
returns (first by crediting SSuder wth only the "net" return fromthe
sale of 71,674 cartons and then by subtracting fromhis returns the
total shipping charge of $254, 655.50), thereby erroneously concl udi ng
that Studer could be expected to gain virtually nothing by way of the
rapini.

75/ The rapini was sold at various prices: $5.65, $8. 19,
$10. 70, and $12.98 per carton. It is unclear what price, or prices, was
agreed to for those cartons |ost or danaged in shipnent. Thus, a.
nedi an figure of $9.31 per carton has been enpl oyed herein for the pur-
pose of estimating the possible returns that Suder mght receive from
the 21,000 | ost or damaged cartons.

76/ To a large extent the net profit Suder wll receive for
the rapi ni depends upon his recovery for the | ost shiprments. A the tine
he testified, he had recei ved only $551, 168.53 in gross recei pts and had
listed sone $626,061.24 as his expenses. Hs expense sheet did not take
into consideration certain fertilizer work -- (continued)
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By examning the $2.75 per carton charge that the Respon-
dent received for packing, selling, and shipping, it is also possible to
forman estinmate of the financial gain that Respondent achieved fromthe
rapini harvest. In naking this examnation, one first nust look to the
testinony of Howard Hall, the president of a |large, unrel ated packi ng
and shi pping conpany in the Salinas Vall ey, which testinony set forth
the costs and profits that can be expected for performng functions
simlar to those of the GConpany. M. Hall testified that a basic cost
(before profit) of 60¢ per rapini carton would be normal for the
packi ng, shipping, and selling of it. A nornal charge to the grower by
Hal | 's conpany woul d then anount to $1.10 per carton, thus | eaving M.
Hall's conpany a profit of between 50¢ and 55¢ per carton. M. Hall saw
no reason why a hi gher charge woul d be made or warranted, unless other
costs were involved in the packing process.

Ben Abatti clained that the Respondent had certain extra
costs inits operation regarding the rapini, over and above those des-
cribed by M. Hall, which can be added 1 n when estinating the Respon-
dent's costs. Thus, the Gonpany clained the follow ng costs in addition
to those set forth by M. Hall:.015¢for stitcher wire 015¢ for staples,
1CE for additional ice, 20¢ for hydrocooling, and 75¢ for the rapini
boxes (bought by the Gonpany). These extra costs to the Respondent, as
pi npoi nted by M. Abatti, would bring the total per carton cost to $1.68
per carton, founded on Hall's basic cost estinate of 60¢, |eaving the
Respondent with an estinmated profit of $1.07 per carton.

Thus, an estinmate can be nade that the Respondent pro-
fited fromthe rapini in the anount of $99, 161.18 (if one uses the
figure of 92,674 cartons for the harvest). To be sure, one cannot stand
on this estimated profit as hard fact, but in viewof the testinony, the
sal es, and the reasonabl e cost estimates put forward, it surely seens
that the Respondent stood to nake a substantial gain fromthe rapini,
approximating the profit that Suder mght receive. Indeed, in view of
the Gonpany' s guaranteed rate of return fromeach box of rapini, the
Gonpany was reasonably certain fromthe outset to profit handsonely from
Suder's rapini.

No reason is apparent in the record for concl udi ng t hat
M. Hall's conpany in Salinas woul d have costs inconparabl e with those
of the Respondent. H s conpany provides exactly the sane service to
growers. M. Hall, who had no stake in this proceedi ng and who had nany
years' experience in packing and selling agricultural products,
testified in a nost forthright and credi bl e nanner, and he appeared
cautious in his testinony and cost estimates. A though his conpany did
not have extensive experience in selling and shipping rapini, its
shi pping and selling of conparabl e agricultural goods (including a small
anount of rapini) seens wholly applicable to rapini. There appears to
be no particular magi ¢ or uni queness to the shipping and sal e of rapini
that would distinguish its costs fromthose of nunerous

76/ (continued)-- which would further reduce his profit.
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other, simlar products shipped and sold by M. Hall's conpany. 77/
ANALYSI S AND QONCLUSI ONS

|. The Respondent's Role In The Decertificati on Canpai gn.

A Introduction:

A key charge in both the General Gounsel's conpl ai nt and
the UFWs el ection objections petition is that the Respondent unlawful |y
instigated and supported the effort to decertify the UAW Several of the
conpl ai nt' s subparagraphs al | ege that Respondent, through its agents,

t hreat ened, promsed, and benefited enpl oyees in order to encourage t hem
to support the decertification effort. Both the General Counsel and the
UFWseek to set aside the decertification election held on Decenber 27.

O course, it is "unlawful for an enpl oyer to instigate
and pronote a decertification proceeding or induce enpl oyees to sign any
other formof union-repudiating docunent. . . ." NL.RB v. Sy Vol f
Sales. 470 F.2d 827, 829 (9th Ar. 1972). To be unl awful the enpl oyer's
conduct nust go beyond sinpl e, innocuous assi stance to enpl oyees seeki ng
to decertify a union. See, e.g., Southeast Chio Egg Producers Corp., 116
NLRB No. 130 (1956) ; Belden Brick Go., 114 NLRB No. 13 (1955); Sol ar
Arcraft Go., 109 NLRB No. 22 (1954). The enpl oyer's conduct nust
affirmatively encourage or pronote the enpl oyees to engage in a
decertification effort, or the enpl oyer nust give active assi stance and
support to such a decertification effort, before the enpl oyer's conduct
becones unlawful. See NL.RB. v. Anerican Casting Service. Inc., 365
F.2d 168 (7th AQr. 1966); Véhoo Packing Co., 161 NLRB 174 (1966); Sperry
Rand. 136 NLRB No. 45 (1962).

I n det erm ni ng whet her the Respondent unlawful |y insti -
gated and pronoted, or unlawfully assisted and encouraged, the decerti -
fication canpaign |l ed by the Petitioners, a careful scrutiny nust be
given to all the record facts and to the inferences naturally flow ng
fromthem In a review of the evidence, the fact-finder cannot close his
eyes to pervasive i nponderabl es either, for "(t)he detection and
apprai sal of such i nponderabl es are i ndeed one of the essential func-
tions of an expert admnistrative agency." International Association of
Machinists v. NL RB., 311 US 72, 79 (1940). Furthernore, when
wei ghing the record facts and evaluating their inport, one cannot ignore
the inportant role played by wtness credibility. After all, the

77/ To be sure, Ben Abatti clained that his cost for the ship-
ping and selling of rapini was somewhere around $2.50 per carton, thus
Indicating a profit to himof only 25£ per carton. .A no tine was
Abatti, or the hearsay cost estinmate of his accountants that was offered
as evidence (but not admtted), able to anal yze that cost figure or
break it down intelligibly. Nor is it apparent why the Conpany's cost
for icing, closing the boxes, shipping, and selling the rapin woul d
have been so nuch higher than those of another |arge, professional
packi ng house whi ch perforned identical functions. M. Abatti's
concl usory cost estimates appeared no nore credi ble than much of his
ot her testinony.
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deneanor of a wtness "nmay satisfy the tribunal, not only that the w't
ness's testinony is not true, but that the truth is the opposite of his
story . . . ."78/

And in evaluating the many and subtle facts in this pro-
ceeding, one al so nust be concerned with the sensitive issue at stake.
Full enforcement nust be accorded to the enpl oyees' right to di sasso-
ciate fromtheir collective bargaining representative through a. free
and fair decertification election, but protection nust al so be accorded
to assure that they not be interfered wth in their right to continue
bei ng represented by their designated collective bargai ni ng represent a-
tive. The initial, and perhaps nost profound, questioninthis caseis
whet her the credi bl e record evidence 1s sufficiently persuasive to call
for concluding that the Respondent’'s enpl oyees did not freely exercise
their right to decertify the UFWas thelr bargai ning representative, as
the General Gounsel and the UFWar gue.

B. The Factual Analysis:

Any factual anal ysis concerning the Petitioners' decerti -
fication canpai gn nust begin wth those facts that naturally arise to
cast such a strong and doubting light on the very commencenent of their
canpaign. Athough it may be fair to say, as the Respondent enphasi zes,
that many of the Respondent's steady, year-round enpl oyees began
rebel | ing agai nst the U-Was their representative because of their dis-
like for the UPWs nedi cal insurance coverage, this explanation falls
short of providing a workable, realistic rationale for understandi ng
just how Manuel Castel | anos and Toribio Gruz, the two decertification
| eaders, cane to lead a decertification effort. Neither one possessed
any particul ar know edge about decertification procedures. |ndeed,
Manuel Castel | anos' s expl anati on about how he cane to | earn about
gathering signatures was not only incredible (and sel f-contradi ctory)
but fails to explain how he cane to begin soliciting signatures at the
strategic tine that he did, believing as he did that the UPWs represen-
tation woul d cease of its own accord when the contract would expire in
only one nore nont h.

Nei ther Gastellanos nor Quz had any particul ar dislike
for the UFWwhen he began his decertification effort, neither had any
particul ar experience wth the nedi cal insurance programto | end cre-
dence to his attack upon it, and neither professed to have much interest
In the success of his decertification activity. Both Gastel | anos and
Quz testified in such a fashion as to-nake their testinony incredi bl e:
Castel lanos openly altered his testinony, and G-uz nmade it inpossible
for others to grasp his testinony by constantly changing it and naki ng
It hopel essly vague and confused. Yet, each of these decertification
| eaders forsook his steady work and wages, each for a substantial tineg,
to engage in a canpai gn that neither one much cared about or under stood,
according to their own testinony. A though the work-tine they | ost
through their decertification activity nay have been nore substanti al
than either man originally anticipated, neither

7BINLRB v. Wlton Mg. Go., 369 US 404, 408, quoting
wth approval Judge Learned Hand in Dyer, v. MbDougall, 201 F. 2d
265, 269 (2nd dr).
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man evi denced a sufficient interest in the outcone of that activity to

nmake it likely that he woul d have continued on his own to have foregone
substantial work and wages when that sacrifice becane obvi ous-and -

necessary.

The i nponderabl e factors surrounding G uz's and
Castellanos's | eadership role in the decertification effort, and their
| ack of candor as w tnesses, are cast agai nst a backdrop that reveal s
nmany strong connections between themand the Respondent's upper nanage-
nment. 0O course, both were long-time, steady workers. Castellanos, nore
than nost steady workers, had benefited fromthe Respondent's generosity
i n receiving nunerous pay advances and funds by way of co-signed bank
| oans. He continued to benefit directly at the hands of Respondent's top
nanagenent official, Ben Abatti, during and after the decertification
canpai gn, first, by continuing to recei ve substantial pay advances and,
second, by becomng privately enpl oyed by Ben Abatti, after Decenber 6.
Castel | anos al so recei ved a substantial "Christnmas bonus” around the end
of Decenber. 79/

Quz, like Castellanos, al so received certain benefits
fromthe Respondent during the decertification canpaign. He was given a
letter by Respondent which could allow himto immgrate his famly to
the Lhited Sates, a letter dated around the very tine that G uz | oi ned
in the decertification canpaign. He was gi ven pay for work on Decenber
13, though he perforned no work that day. (Decenber 13 fell wthin the
pay week used to determne voter eligibility for the decertification
el ection, and had Gruz not been credited wth work that day he woul d not
have been eligible to vote in the el ection, as he worked no ot her day
that week.) He was allowed to nake a charge on Respondent's busi ness
account to replace a car w ndow bel i eved to have been damaged by URW
synpat hi zers, a charge whi ch the Respondent—ontrary to

79/ne's curiosity is aroused by Castel |l anos's "di schar ge"
fromthe Respondent on or about Decenber 6. Frankly, it is inpossible
to conclude that he was di scharged for failing to becone a UAWnenber,
as he clainmed. For one thing, Castellanos admtted thinking that he
woul d not have to be a nmenber after the URWs contract expired, which
neant that, at nost, he believed he woul d have had to join the UFWfor a
nonth, a seemngly snall consideration to save 14- years' enpl oynent.
For another thing, he was well aware of the decertification canpaign
and, thus, the possibility that the UFWwoul d be rej ected as the em
pl oyees' bargai ning agent, in which case his "forced" nenbership woul d
be short-lived indeed. Finally, the Respondent had refused for over four
nonths to enforce the Uhi on menbership requirenent in the UFAWcontract,
and no apparent reason energes as to why suddenly Castel |l anos woul d be
conpel l ed to | eave his enpl oyment because of that requirenent. It mght
al so be noted that Castellanos |eft his job imedi ately after he and
Quz had filed for the decertification election wth their second
petition, and Quz, as well, departed fromthe scene, |eaving for Mxico
on a purported immagration natter. Thus, the two decertification
| eaders suddenly di sappeared i medi ately fol | ow ng the subm ssi on of
their petition, and Castellanos's whereabouts were sonewhat shrouded in
nystery, so nmuch so that both he and Ben Aba-tti initially conceal ed the
}‘act that Castellanos was privately hired by Abatti to- work at his feed
ot.
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its regular practice—nade no effort to recapture fromQuz for four
nonths, or until shortly before the hearing began. He al so received a
substantial paynent from Respondent at the end of Decenber; although,
described as a "Christnmas bonus,” Quz's paynent was four tines |arger
than any ot her conparabl e paynent or bonus evidenced in the record. Guz
received this substantial year-end paynent even though he had m ssed
nearly four straight weeks of work w thout authorization (according to
hin), an act of "generosity" on the part of the Conpany that contrasts
starkly wth its treatnment of Rosa Briseno, who had mssed work for only
one :jay w thout authorization and | ost her seven years of seniority as a
result.

Wen Quz's second decertification petition was di sm ssed,
he was imedi ately visited at hone by the Respondent's chief |abor re-
lations official, JimHouse, and immediately followng that visit Quz's
decertification activity took on the assistance of |egal counsel,
largely through the hel p of House. Thomas S ovack, a | awyer fromPal m
Springs, was recommended to Quz by the Gonpany' s | abor counsel, was
then contacted initially and interested in representing Guz not by Quz
but by the Conpany's | abor counsel, and i nmedi ately thereafter conferred
in person wth the Gonpany' s | abor counsel regarding the di smssed
petition, even before neeting wth Gruz. 9 ovack's subsequent neeting
wth Quz was arranged by the Gonpany, and Quz was driven to and from
his first neeting wth S ovack by JimHouse, S ovack's brother-in-Iaw
Fromthen on 9 ovack represented Qruz w thout charge, using the offices
of Respondent's |abor counsel much as if they were his own, w thout
rei nbursenent for any rental expenses.

The Respondent's consideration toward Toribio Quz was
simlarly evident out in the fields where the decertification canpai gn
took place. Wen he net wth various field crews to solicit workers'
signatures for the decertification petitions, the GConpany's field fore-
nen uniformy allowed hi mwork-tine in which to engage in his solicita-
tions. In the case of Panfilo Avina's two crews, the nel on harvest
nmachi nes were actual |y shut down and enpl oyees were gi ven extended tine
at the edge of the field in order to speak wth G-uz and sign his peti -
tions. This occurred once with respect to the portion of the crew | ed by
Trinidad Soto and at |east once wth respect to the portion of the crew
led by Manuel Galindo; in both instances these crew | eaders ordered
their nel on harvest nachi nes shut off so that Quz and Castel | anos coul d
solicit workers during their nornmal work-tine. 80/

80/ Al t hough t he Respondent denies that either Soto or Galindo
are supervisors wthin the neaning of the Act, | find that they hold
such positions for the Conpany that it can be hel d accountabl e for their
conduct in question. They were clothed wth authority to direct the work
forces while in the field and general |y oversaw the work of over 20
enpl oyees each. Panfilo Avina, the main crew foreman, rarely entered
the frelds. Soto and Galindo directed workers when to begi n and end
their work and when to take their breaks. dearly, the enpl oyees woul d
have reasonabl e cause to view themas acting as Conpany agents when Soto
and Galindo directed that the harvest nachi nes be shut off so that the
decertification drive could take place during nornmal work-time: such
orders were well wthin their general range of authority.
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Wen Quz solicited signatures anong the | ettuce thinning crew of Angel
Avina, Avina gave himpermssion to talk wth workers at the edge of the
field as they turned into newwork rows, again allowng for the solici-"
tation to take place during nornal work tine. Pedro Pal acio hel ped Guz
by calling out of the crew bus a group of workers which was sitting
inside waiting for work to begin, after which their signatures were
solicited by Guz and Eva Donate, who had | eft her work on the R os crew
to engage in soliciting Palacio's crew Prior to this pre-work
solicitation, Palacio had prewarned crew nenbers that Gruz woul d be
comng to get their signatures. Thomas Ronero, another crew forenan,
allowed Quz to twce solicit his crew nenbers outside his work fields
as they were turning around during the course of their work. And Quz
spent about 15 mnutes talking with nmenbers of the Padilla crew as they
were at work harvesting lettuce inside the field.

O Decenber 16, at a Conpany-sponsored party, Guz and
Donate agai n solicited decertification signatures fromthe nenbers of
Pedro Palacio’'s and Jose Ros's crews who were in attendance. This
|arge-scale solicitation took place while Gonpany officials such as
General Foreman Hernandez and Ji mHouse were present, not to nention the
presence of Forenen R os and Pal aci 0. The party-tine solicitation took
pl ace just follow ng the dismssal of the second petition and just prior
to the layoff of the Palacio and R os crews, which woul d make further
solicitation of those crews for athird petition nore difficult. Jose
R os personal |y assisted the decertification canpai gn on Decenber 21 or
22, when he chauffeured two of his crew nenbers to at |east two
different locations, during a last-mnute effort to get enough
signatures on the third decertification petition in order to qualify it
for an election. R os had al so warned at |east one worker, Jose Armando
Fernandez, who had refused to sign any but the first petition, that
t hose workers who did not sign for decertification would be laid off
fromtheir jobs.

Then, wthin days of the election, just as M. Qruz and
M. GCastel |l anos had been telli ng enpl oyees the Conpany woul d do, the
Gonpany began setting plans for a new, inproved nedi cal insurance pro-
gramfor the workers. The inplenentation of this was agreed to by the
Gonmpany within the first week of January, 1979, but insofar as the re-
cord reflects the nedical plan was not then needed, as the UPWs exi st -
i ng nedi cal insurance programwoul d cover enpl oyees for an additi onal
one to three nonths; thus, a substantial, unnecessary cost was under-
taken by the Gonpany. In addition, Gruz and Castel | anos were qualified
by the Conpany under its new nedi cal insurance programeven though
neither one of themhad sufficient eligibility under the plan's terns.

Agai nst the foregoing factors, all of which woul d appear
to closely identify the Respondent wth the Petitioners and their decer-
tification canpai gn, the Respondent notes three basic considerations.
Frst, that Respondent's benevol ence toward QG uz and Castellanos fits
wthin a pattern of simlar treatnent toward other senior, steady em
pl oyees' ; thus, as the Conpany points out, anong such workers, particu-
larly among the ranks of tractor drivers and irrigators, it was not un-
common for the GConpany to provide pay advances, or letters for immgra-
tion, or to allowthemto charge personal itens on Conpany charge
accounts, or to permt themto take off a substantial tine fromwork
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W thout express authorization. Second, the decertification canpai gni ng
that took place in the fields during work-tine was not unlike the treat-
nent accorded to URWrepresentatives, who, according to several enpl oyee
W tnesses, visited various crews during work-tine prior to the el ection
and were permtted to canpaign in behal f of the UFWw thout the

Gonpany' s intervention.81/ Third, the Respondent points out that no
direct evidence exists that Respondent conspired wth Quz or
Castellanos in respect to the decertification canpai gn.

The Gonpany' s basi c contentions, however, tend either to
ignore individual factors of great significance or to disregard those
conclusions nost naturally energing fromthe factual circunstances
general |y surroundi ng the decertification canpai gn. Thus, one shoul d
keep in mnd that the Petitioners' decertification canpai gn arose in the
context of Respondent's hostility toward the UAW as evidenced fromits
unl awf ul conduct in 1976 when the original representation el ection took
pl ace, as well as by its continuing | ack of cooperation wth the UFWto
fulfill even such basic contract requirenents as by failing to conpile
current enployee lists and seniority lists, its refusal to enforce the
Unhi on nenber ship requirenent until the contract was nearly expired, and
its open hostility toward UFWrepresentatives, such as can be seen
through Ben and Tony Abatti's reaction to Victor Gonzal ez or Ben
Abatti's remarks to Rosa Briseno. This anti-UrWattitude is further
mani fested through the glaringly disparate treatnent accorded to Toribio
Quz and Rosa Briseno, who experienced such distinctively different
responses fromthe Corrpany as a result of their unauthorized absences
fromwork, even though their conduct was governed by simlar provisions
of the | abor contract.

The nost significant features of the Respondent's rel a-
tionship wth Castellanos and Quz, as just briefly reviewed, do not
stemfromits providing themthose anenities of enpl oynent that nmay have
been simlarly bestowed on ot her senior enpl oyees, but from Respondent's
overt support and assistance that was provided themat crucial stages of
the decertification canpaign. A though the Respondent engaged in little
direct canpaigning in behalf of the decertification petition, the
Respondent neasurably hel ped to sustain and encour age

81/ A though it appears that the UAWdid not wage any concerted
canpai gn in opposition to the nove for decertification, inasnuch as it
did not have sufficient manpower to wage such a canpai gn, and al t hough
the level and extent of the UFWs presence in the fields during work-
time prior tothe electionis neither clear nor precise, it is fair to
conclude that UFWrepresentatives were present in the fields during
work-time prior to the election and spent at |east as nuch tinme as Quz
and Cast el | anos canpai gni ng during the enpl oyees' work tine. After all,
the evi dence does not establish that Quz and Castel | anos spent a
substantial anmount of tine during the enpl oyees' nornal work-hours
canpai gni ng, but rather that they appeared mainly during brief intervals
during work tine. A though not charged in the conplaint, if it were it
woul d be difficult to conclude that Respondent evidenced sufficient
favoritismtoward Petitioners' work-tine canpai gning, as opposed to the
UFWs, so as to make out a violation of Section 1153 (b)'s prohi bition
ﬁgal ggt unl awf ul support and assi stance. See Bonita Packing (., 3 ALRB
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that canpai gn by providing Castellanos and Guz with substanti al
"bonuses” whi ch hel ped restore the wages they lost as a result of their
canpai gni ng during work-tine, by seeking and arrangi ng for |egal counsel
in behal f of Guz when difficulties devel oped wth the second
decertification petition, by insuring Quz for the property danage he
sustai ned as an apparent result of his decertification involvenent, by
providing a captive party audi ence fromwhich a third decertification
petition coul d be | aunched, by tracki ng down and hel pi ng to cont act
additional petition signers when only a few additional signatures were
needed to validate the final petition, and by naking good on the Peti -
tioners' najor canpai gn promse that Respondent woul d i nprove the nedi -
cal insurance programif the UFWwere defeated. Coupled wth these
strategic acts of assistance to the Petitioners was the general perm s-
sion granted to themby the Conpany to canpai gn during the enpl oyees '
nornmal work-tinme, without interruption or Interference fromcrew fore-
nen. These consistent, telling features of Respondent's conduct vis-a-
vis Quz and Castel |l anos clearly warrant the concl usion that the Conpany
either initiated the decertification canpaign in the first place, taking
advant age of the general |ack of support for the UFWanong Its steady,
full-time workers, of which the Respondent was wel| aware, or that the
Respondent careful | y wat ched t he canpai gn and acted to rescue it
whenever it ran into serious difficulties. In either case, the Res-
pondent' s conduct was that of an active participant and supporter.

Nor can it be surprising that little or no direct evidence
exi sts that Respondent conspired wth the Petitioners in furtherance of
the decertification canpai gn. Qne cannot expect that Qruz, GCastellanos,
or Ben Abatti would admt openly to such a conspiracy, particularly in
viewof their evident wllingness to canoufl age even the nany snal | er
links that tied themtogether during the canpai gn, as noted throughout
this decision. Mich in the manner of their testinony forces a concl usion
that they were closely bound together in a common attenpt to decertify
the UFW otherw se, their testinony woul d have been far nore candid t han
it was. The fact that their collusion was not perfectly conceal ed does
not indicate such collusion did not exist, nor does the fact that their
col lusion was not nore overt and aggressively carried out. Based on al
the credible facts (even including those that wll be discussed in
subsequent sections), | have concluded that the evidence denonstrates
that Respondent viol ated Section 1153 (a) of the Act by interfering
wth, restraining, or coercing enpl oyees in their protected rights by
actively supporting and assisting the Petitioners in their
decertification canpai gn.

1. The Respondent's DO scrimnatory Gonduct.

Section 1153(c) of the Act provides it to be unlawful for an
enpl oyer to discrimnate "in regard to the hiring or tenure of enpl oy-
nent, or any termor condition of enpl oynent, to encourage or di scourage
nenbership 1n any | abor organi zation.”" Generally, in testing an
enpl oyer's treatnent of an enpl oyee, whether it be by way of discharge,
| ayoff, or other discipline, "the notive of the enployer is the con-
trolling factor. * * * * The Board nust sustain its burden of show ng
evi dence on the record as a whol e whi ch establ i shes a reasonabl e infer-
ence of causal connection between the enpl oyer's anti-union notivation
and the enpl oyee' s discharge (or other disability)." NL RB .
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Miel l er Brass (o., 509 F.2d 704, 711 (5th dr. 1975). The evi dence nust
per suasi vel y show that the conduct in issue has as Its noving force,
albeit it may not be the only force, the enpl oyer's anti-uni on notive.
S Kuramura. Inc., 3 ALRB No. MO9.

Charges raised in the General Gounsel's conpl aint al | ege t hat
Respondent di scri mnated agai nst enpl oyees in violation of Section 1153
(c) of the Act by, one, laying off or discharging denente Fernandez and
four of his co-workers and, two, by elimnating Rosa Briseno' s seniority
and w thhol ding her fromwork. 82/ These two issues, revi ewed
extensively inregard to their facts, wll now be considered with res-
pect to the conclusions flow ng fromthose facts.

A denente Fernandez And Hs G oup:

O the facts extensively set forth earlier wth respect to
the layoffs involving denente Fernandez and his famly, several najor
concl usions energe. FHrst, denente Fernandez was an active UFW
representative and supporter in the crewof Jose Ros. He and his wfe,
Gegorio, were the only two nenbers of the crew who consistently refused
to sign the decertification petitions; his son, Jose Arnando, followed
their exanple by refusing to sign any petition after the first one.
These three enpl oyees were laid off by Ros on Decenber 12, along wth
Franci sco Salas and Maria Torres, two workers who rode to work wth
d enent e Fer nandez.

Second, the Ros crewwas an inportant one in respect to
t he possi bl e success of the decertification drive. A sister crew that
of Pedro Pal aci 0 had unani nously rejected the nove for decertification.
Q her crews, such as Angel Avina's, al so had refrai ned fromsupporting
the canpaign or were less uniformy in favor of it than was the R os
crew And, it wll be recalled, Jose Ros, nore than any other forenan,
becane personal |y involved in the decertification drive by chaufeuring
two signature gatherers and by warning that |ayoffs woul d occur for
those who did not sign the petition. Hs crews party on Decenber 16 was
al so used as an opportunity by the Petitioners to gather signatures on
the third and | ast decertification petition.

Third, the selection of layoffs in the R os crew nakes
littl e sense unl ess one concl udes that the Conpany was attenpting speci -
fically to elimnate denente Fernandez and those associated with him
A though Ros clained he sel ected those to be laid off on the basis of
seniority, it is fair to conclude that under the .terns of the then

82/ The conpl aint al so all eges two other violations of Section
1153 (c?(. First, it asserts that Respondent discrimnatorily decreased
t he work-hours of Pedro Palacio's crewdue to its support for the UFW
but as it was earlier noted, the evidence failed to sufficiently esta-
bl i sh that such a decrease in work-hours took pl ace—+n fact—and,
therefore, | have determned there is no factual basis for inquiring
i nto whet her Respondent acted unlawful ly. Second, the conplaint asserts
that Respondent di scrimnated agai nst enpl oyees by subcontracting the
grow ng and harvesting of rapini, a charge that wll be considered in
the subsequent section of this decision.
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existing UFWcontract at |east four other workers had | ess seniority
than Fernandas: Eva Donate, Maria Valdez (who was |aid off the next day
because of Ros's "mstake" in seniority), Adelina Mreno, and -Armda
Vega. No explanation is evident as to why these four workers were passed
up when R os selected his layoffs.83/ Furthernore, if one accepts Ros's
expl anation that he was instructed to cut his crew back to 25 or 26

enpl oyees, no need woul d have existed to have laid off first five and
then a sixth enpl oyee. Rather, he woul d have needed to lay off only
three or four enployees. In this connection it should be recalled, as
noted earlier, that in the foll ow ng nont hs several new enpl oyees
periodically joined the Ros crew including Maria Val dez who perna-
nently returned to the crewonly a nonth after the layoffs. (Valdez, it
wll be recalled, never |left the Conpany' s enpl oynent, being placed wth
anot h)er of the Conpany's crews the day after her "layoff" fromthe R os
crew

Fourth, a few days before Fernandez and his group were
laid off by Ros, the general forenman, Ray Hernandez, was overheard by
Fernando Franco telling Ros to discharge his crews UWrepresentative,
according to Franco's credible testinony. Hernandez's order to R os was
i ssued either on the same day, or two days after, the second
decertification petition was submtted for filing.84/ This discharge
order, which Franco overheard, cones very close to establishing direct
evi dence that Respondent intended to elimnate denente Fernandez from
the R os crew because of his position wth the UFW

Qher testinony al so generally establishes that it was
Fernandez, personally, that the Conpany was seeking to elimnate from
the Ros crew Thus, Ros offered to assist both Salas and Jose Armando
Fernandez in finding other work with the Gonpany; Mria Val dez was re-
enpl oyed by the Conpany the day after her "layoff" and was rehired in
the Ros crewone nonth later; Maria Torres was eventual |y re-enpl oyed
inthe Ros crewin March, 1979. denente Fernandez and his wfe,

83/1t should be recall ed that when he nade his |ayoffs R os
had not seen the Conpany's printed seniority list. He admttedly be-
lieved that Donate had begun after Fernandez did (and, in any case, she
woul d have | ost any greater seniority than the Fernandez group under the
UFWs contract because she had | eft her bargaining unit work). He had
laid off Moreno and Vega as the nost junior enpl oyees just the previ ous
Cecenber, after the Fernandez group was hired 1 n August, thus
considering themat that tine as junior to the Fernandez group. No
adequat e expl anation has been put forward to justify the change in
Ros's belief regarding the seniority of Mreno and Vega, unl ess he was
specifically intending to elimnate the Fernandez group. And, he shoul d
have known that Val dez was nore junior to the Fernandez group.

84/ Franco recalled that the first day of the rapini harvest,
the day on whi ch he overheard Hernandez and R os speaki ng, was Decenber
6. Abert Suder, on the other hand, clained the first day of the
rapi ni harvest was Decenber 8. Wiet her the conversation took pl ace on
Decenber 6 or 8 does not appear nmaterial to the significance of it.
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however, were never approached or offered an opportunity to return to
work at the Conpany, even though Fernandez tw ce approached R os seeking
toreturn to work. And, according to the testinmony of Jose A mandd
Fernandez, R os informed himthat he woul d not re-enpl oy the -father and
not her because he (R os) had had problens wth .them Therefore, it
appears that denente and Gegorio Fernandez's separation fromtheir

enpl oynent nust be consi dered as di scharges, and not as nere | ayoffs. 85/

The many circunstantial factors, such as the timng of the
Decenber "layoffs,"” the manner of selecting those to be laid off, which
did not strictly adhere to the contractual concept of seniority, the
fact that denente Fernandez was a promnant UFWsupporter in a crew
whose support agai nst the UPWwas statistically inportant, and the | ack
of a denonstrabl e economc justification for the layoffs, plus the
direct evidence concerning Hernandez's order to Ros to discharge the
crews UFWrepresentative, all are factors that |ead ne to concl ude that
denente and G egori o Fernandez were di scharged on Decenber 12, under
the guise of a layoff, in order to elimnate denente Fernandez fromthe
R os crewdue to his position wth the U-Wand the support he coul d be
expected to provide to it in the anticipated el ection. This concl usion
is further buttressed by the fact that the Respondent nanifested not
only its aninus against the UFWbut its related, active effort to ensure
success for the decertification effort.

It is nore difficult, however, to reach the concl usion
that Respondent unlawful |y di scharged or laid off Francisco Salas, Maria
Torres, and Jose Arnmando. Sal as and Torres had not opposed the
decertification petitions as denente and Gegorio had consistently
done, or as Jose Arnmando had done on the last two petitions. Nor were
Salas and Torres nenbers of the Fernandez famly, a famly connection
whi ch mght have led to the expectation that they woul d fol | ow
Qenente's pro-UFWattitude. Nor does any evi dence establish that Torres
and Sal as were UPWsupporters. And it is difficult to understand j ust
how the "layoff" of Salas and Torres mght have been inpl enented to
justify the Fernandez' |ayoffs, for the evidence fails to establish that
their seniority required themto be laid off prior to or at the sane
tinme as the Fernandezes. A so, as earlier noted, R os suggested where
Salas mght find other work at the Conpany, and three nonths |ater re-
enpl oyed Maria Torres on his crew

(ne perhaps can suspect that the GConpany determned to

85/During the course of his testinony at the hearing, Jose
R os suggested that work was avail able for the Fernandezes and Franci sco
Salas in the onion harvest then underway, although R os had never
nent i oned such work to denente Fernandez in March, 1979, when Fer nandez
| ast approached himfor work. As a result of Ros's suggestion at the
hearing, denente, his wfe, and Francisco Salas returned to work in the
oni on harvest, but when that harvest abruptly ended two or three days
after their return so did their enploynent. R os told Fernandez that
the office had not informed hi mof any other work that they coul d
perform This brief return to work, sone six nonths after their original
"layof f" does not substantially undercut the notion that denente and
G egorio Fernandez were discharged and not sinply laid off.
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elimnate the group of enployees it identified as associated with
denente Fernandez, but at nost it is a suspicion. Except for the fact
that Salas and Torres rode to work with A enente Fernandez, nothing
elhse inthe record reflects any significant nexus anong the three of

t hem

Adifferent natter exists wth respect to Jose A nando,
however, inasmuch as he was A enente's son and anot her nonsupporter of
the decertification effort. . Although Ros also offered to assist Jose
Armando in finding other enploynent with the Conpany, | have nonet hel ess
concluded that it had been determned to elimnate Jose Arnando fromthe
R os crewdue to his close connection wth denente Fernandez. The work
R os specifically suggested his wllingness to hel p Jose Armando get was
never definitely offered to him and it is unclear whether it ever woul d
have been. 86/

In sum | have concluded that the Respondent viol ated
Section 1153 (c) of the Act by discharging denente, Gegorio, and Jose
Ar_rrgndo Fernandez. This concl usion- energes froma preponderance of the
evi dence.

B. The Dscipline O Rosa Briseno:

As earlier discussed, Rosa Briseno, a nenber of Pedro
Pal aci0's crew, was barred fromworki ng two days and | ost her seven
years' seniority as a result of her having mssed work for one day to
attend UFWcol | ective bargai ning negotiations in her capacity as an
al ternate nenber of the UPWnegotiating coomttee. 87/ The Conpany has
provided a twofold rational e for disciplining Briseno: first, because
her absence for negotiations was not announced in witing in advance to
t he Gonpany and, second, because the UFWlater filed a grievance in her
behal f seeking to restore her | ost wages and the Conpany took that
grievance to viol ate an understandi ng under which the Conpany al | oned
Briseno to return to work.

It isdifficult to reach any concl usion other than that
the Gonpany di scrimnated agai nst Briseno unlawfully, in violation of
Section 1153 (c) of the Act. (Qearly, the Conpany treated Briseno's
"unexcused" absence of one day for Uhion business in a distinctly

86/1t should be recalled that on Decenber 16, at the R os
crews party at La Qoyote, Jose Arnmando rejected the prospect of working
inthe lettuce harvest as a piece-rate harvester, the job suggested by
R os. Wiether he woul d have rejected other work at the Conpany is not
established in the record, for Jose Arnmando al so inforned R os that he
had deci ded to work for another enpl oyer.

87/ Briseno mssed two days of work follow ng the one day of
negoti ati ons because Ji mHouse, the Conpany's | abor rel ations represen-
tative, did not allowher to return to work on the day follow ng the
negotiations and then the GConpany did not provide notice for her to
return on the second day until such tine as it becane inpracticabl e for
her to work that day. And, as a result of her mssing so nuch work she
also mssed a third day's pay because of the Thanksgi ving hol i day.
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different manner than it treated ot her unexcused absences. For one thing,
as Ben Abatti testified, discipline was never issued by the Conpany for
brief, unexcused absences. For another thing, as we observed-in the case
of Toribio Guz and Manuel CasteUanos, who absented thensel ves for weeks
in order to engage in the decertification canpai gn, no discipline was

i ssued for thelr unauthorized absences. |ndeed, the Conpany has cl ai ned
in defense of its equanimty toward Qruz's and Castel | anos' s ext ended
absences that it was common anong the steady workers to be absent from
work without prior authorization or perm ssion.

Thus, what we see is that when Briseno absented herself for
one day w thout permssion, to engage i n UFWbusi ness, she was prevent ed
fromreturning to work and eventual Iy had her seniority elimnated, but
when ot her workers absented thensel ves simlarly wthout permssion they
recei ved neither a warning nor discipline. "The essence of
discrimnation in violation of section (1153(c)) is treating |ike cases
differently.” Aralgamated AQothing.. Wrkers v. NL. RB., 95 LRRV 2821,
2826 (DC dr. 1977). 1In the case of Rosa Briseno the Gonpany did just
that, treating Briseno differently than other |ike cases, based sol ely on
the fact that her unauthorized absence related to the UIFW

No accept abl e expl anati on enmerges to warrant the Conpany' s
different treatnent of Briseno. No sufficient rationale for that
discrimnatory treatnment is supplied by the fact that the Gonpany had
been concerned over her past unaut horized absences, as the Conpany
admtted to havinng no such concern over others who were simlarly absent
but for reasons having nothing to do wth the UFW Furthernore, the
contractual provision that provided for absences when engaged i n Union
busi ness was—+n essence—o different than the contract provision pro-
viding for absences due to other reasons. 88/ Accordingly, no significant
basi s exists to distinguish the "unaut hori zed" absence of Rosa Briseno
fromthat of other enployees. |f the Gonpany's discipline of Briseno
resulted fromher having taken an unaut hori zed absence, clearly it was
discrimnatory and in violation of Section 1153(c) of the Act. See,

Rei chhol d Chemicals, Inc., 187 NLRB 989 (1971); Spotlight Go., Inc., 188
NLRB 774 (1971); Aral gamated A othing Wrkers, supra, 95 LRRMat 2821.

Nor can the Conpany justify its discrimnatory treatnent of
Briseno by claimng that it elimnated her seniority only because the URW
filed a grievance in her behal f over her |oss of wages. For "the right to
file a grievance wth one's .collective bargai ning representative over
wages, hours, and working conditions has been a basic statutory right."
General Mdtors Gorp., 232 NLRB 335 (1977); Keokuk Gas Service Co. V.
NL RB, 98 LRRM3332, 3335 (8th dr. 1978). Both General Mtors, and
Keokuk Gas, denonstrate that it is unlawful for an enpl oyer to discipline
an enpl oyee or increase discipline because he attenpts to submt a
gri evance. Thus, when Ji mHouse admtted to

88/1t should be noted that the contract provision which pro-
vided for witten requests for an absence to engage i n Unhi on busi ness was
not one which required such witten requests to be made. Rather, the
contract provision nerely nandated the Conpany to grant such an absence
when requested in advance in witing.
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abrogating Briseno's seniority in response to the grievance filed in
her behalt he essentially admtted violating the Act.89/

I1l. Respondent's D scontinuance 0 The Rapini O op.

A Introduction And A Brief Review & The Law

Two unfair |abor practice allegations are put forward

W th respect to the rapini crop that was di scontinued by the Respondent
in 1978. Paragraph 14- (e) of the conplaint charges that the Respondent
unilaterally termnated or subcontracted the grow ng and harvesting of
rapini, wthout bargaining wth the UFWregarding its decision, and
thereby violated Sections 1153 (a) and (e) of the Act. Paragraph 14(h)
charges that the Respondent unilaterally termnated or subcontracted the
grow ng and harvesting of rapini for the purpose of di scouragi ng

enpl oyees fromexercising their voting rights in the decertification

el ection, and thereby violated Sections 1153(a) and (c) of the Act. A -
t hough these two al |l egations are anal ytically distinct fromone anot her
under the Act and can be consi dered separately, under the circunstances
of this case, particularly because of the Respondent's contractual de-
fense to the refusal to bargain charge, it seens appropriate to consider
the two allegations as related and i nter-connect ed.

As a prelimnary natter in respect to the refusal to bar-
gai n charge, however, it should be noted that it is undisputed that the
Gonpany did not bargain wth the UFWregarding its decision to di scon-
tinue the rapini crop, and that the General Counsel and the Gonpany are
essentially in dispute over whether a | egal obligation existed on the
Gonpany' s part to bargain over that decision. It is, therefore, appro-
priate toinitially reviewa portion of the | aw surroundi ng col |l ective
bargai ning, as it has devel oped under the National Labor Rel ations Act,
as amended ("NLRA'), 29 US C Section 151, et. sea., which contains
i(d)en'g9 io;:al requi rements as does our Act in Sections 1153 (e) and 1155. 2

a).

89/ Al though M. House clained he retaliated agai nst the UFWs
gri evance because he believed that the UAWhad acted i nconsistently wth
an "agreement” regarding Briseno's reinstatenent, his testinony fails to
establish or describe any agreenent that was entered i nto between the
UFWand the Conpany that constituted a waiver of Briseno' s right to file
a grievance. Mreover, House' s expl anation of why he decided to
elimnate Briseno's seniority does not go to explain why he prevented
her fromworking for two days foll ow ng her one-day absence.

90/1t mght be noted that Section 114-8 of the Act requires
the Board to "foll ow applicabl e precedents of the National Labor Rel a-
tions Act. ..." As will be seen in the discussion which follows, a
uniformty of opinion does not exist under the National Labor Rel ations
Act regarding certain features of collective bargaining that are perti -
nent to this case. S nce the state of |aw under the National Labor
Rel ations Act remains unsettled in this area, one nust sel ect whi ch body
of precedent is nore appropriate to apply in this case.
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In F hreboard Paper Products Gorp. v. NL.RB., 379 U S
203 (1964) , the Uhited Sates Suprene Court held that when an enpl oyer's
enpl oyees are represented by a coll ective bargai ni ng agent, that enpl oyer
nust submt its decision to subcontract bargaining unit work to the
process of collective bargaining. The court found that a decision to
subcontract bargaining unit work could substantially inpact the
enpl oyees' "terns and conditions of enploynent,” particul arly when that
decision wll effectively termnate their enpl oynent, and by thus
affecting the enpl oyees' "terns and conditions of enpl oynent” the deci -
sion to subcontract falls wthin those subjects that the NLRA as does
our Act, makes mandatory for bargai ning. The court further noted that
even when a deci sion such as to subcontract out bargaining unit work is
not i vat ed by econom c consi derations on the enployer's part, it is a
fitting subject for bargaining, as

These (econom c considerations regarding the
cost of certain work functions) have | ong been
regarded as natters peculiarly suitable for
resolution wthin the collective bargaini ng
framewor k, and industrial experience denon-
strates that collective negotiation has been
hi ghl y successful in achieving peacef ul
accommodat i on of the conflicting interests.

The deci sion to subcontract that FH breboard was hel d obligated to bargain
over was a decision that repl aced bargai ning unit enpl oyees at

F breboard s plant wth those of an i ndependent contractor, who was to
pFrforn1the same work previously perforned by the bargaining unit em

pl oyees.

QG her decisions then fol |l oned Fi breboard that deal with an
enpl oyer's decision to close or termnate or relocate a portion of his
busi ness. Wth only a mnor exception, 9,17 the National Labor Rel ations
Board ("NLRB™ has consistently held that such enpl oyer decisions nust be
submtted to the collective bargai ning process before they are
effectuated. See (zrark Trailers, Inc., 161 NLRB 561 (1966); Senco. Inc.,
177 NLRB No. 102 (1969); Royal Typewiter Go., 209 NLRB 1006 (1974),
reversed in relevant part, 533 F.2d 1030, 1039 (8th Gr. 1976).92/ The
NLRB s approach has been followed by certain federal

91/ See Ceneral Mtors CGorp., 191 NLRB No. 1M9 (1971),
enforced, M70 F.2d M22 (DC dr. 1972); Summt Tooling Go. , 195
NLRB 4-79 (1972).

92/ The court decision in Royal Typewiter suggests that an
enpl oyer's decision to partially termnate bargai ning unit work nust
only be submtted to collective bargai ning where the decision is based
on anti-union notives. This suggestion finds no basis in the | aw
however, for the statutory requirenent to bargain collectively over such
nmandat ory subj ects as wages, hours, and terns and conditions of
enpl oynent is a requirenent having nothing to do wth an enpl oyer's
notivation regarding his enpl oyees' union. Qher statutory provisions,
such as our Act's Section 1153 (c), restrict an enpl oyer from engagi ng
in discrimnatory acts because of anti-uni on notives.
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courts, suchasinN L R B v. Wnn-Dxie, Sores, Inc., 361 F. 2d
512 (5th dr. 1966), cert, denied, 385 U S 935 where the enpl oyer gave
up certain work and comm ssioned an outside conpany to performit off
the enpl oyer's premses; and in VWl tronic Co. v. NL. RB., 419 F. 2d 1120
(6th AQr. 1969), cert, denied, 398 U S 939, where the enpl oyer trans-
ferred unit work to another plant; but the NLRB s approach has been re-
jected by other federal courts, such as in NL.RB v. Adans Dairy.

Inc., 350 F.2d 108 (8th dr. 1965), where the enpl oyer discontinued a
portion of his operations; in NL . RB. v. Thonpson Transport Co., U 06
F.2d 698 (10th AQr. 1969), where the enpl oyer closed one of his trans-
port termnals; and NL.RB. v. Transnarine Gom, 380 F.2d 933 (9th Qr.
1967), where the enpl oyer noved his operations fromone transport
termnal to another.

The foregoi ng cases and the requirenment to collectively
bargai n over partial business discontinuances or termnations are ably
di scussed and reviewed in Brockway Mbtor Trucks v. NL.RB., 582 F. 2d
720 (3rd Ar. 1978). The Third Arcuit in Brockway concl uded its ana-
lysis of the existing state of |law by rejecting the conflicting "per
s_e" approaches rai sed before it—anely, that bargaining i s never re-
gui red when an enpl oyer deci des to discontinue a portion of his bargain-
ing unit operations If the decision is economcally notivated, or that
bargai ning i s always required when such partial closings or dis-
conti nuances are deci ded upon—and, instead, concluded that a nore ba-
| anced approach to the question nust be taken. The Brockway court
determned that one nust begin with the presunption that an enpl oyer who
intends to close, termnate, or transfer a portion of work froma
bargai ning unit should submt that intention to the enpl oyees' bargai n-
ing agent for negotiation, inasmuch as that decision significantly
affects the enpl oyees' terns and conditions of enpl oyment by decreasi ng
or elimnating work opportunities within the bargaining unit. But, the
Brockway court al so held that when circunstances exi st which denonstrate
a severe econom c necessity behind the enpl oyer's decision, or which
denonstrate sone real exi gency whi ch nakes bargai ning i npracti cabl e or
harnful to the enployer's operations, then the enployer 1s not obligated
to submt his decision to the collective bargai ning process. The
Brockway court stressed that sinply because the enployer's decision to
cease a portion of his business 1s economcally notivated does not free
himfromhis collective bargai ning obligations. Rather, one nust bal ance
the rights and interests of both the enpl oyer and bargai ning unit
enpl oyees based on the existing factual circunstances.

B. A Factual Analysis Wth Respect To Paragraphs |4(e) And
(h) @ The Conpl aint;

1. The Refusal To Bargain Al egation.

If one were to apply the general approach taken by
either the Third Arcuit in the Brockway case or that taken by the NLRB,
which is even nore supportive of enployee collective bargaining rights,
one woul d have to conclude that the Respondent was obligated to submt
its decision to discontinue the rapini crop to the collective bargai ni ng
process. Nothing put forward by the Gonpany in support of its economc
rational e for discontinuing the rapini was so conpelling as to nake it
necessary to act wth such speedy or secretive disposition in
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di scontinuing the crop as to nmake bargai ni ng about the decision im
practicable or unweldly. In fact, the only economc support put forward
for the Conpany's decision regarding rapini was Ben Abatti's con- e«

el usory assertion that the rapini narket was not rewarding in .the past
year or two and that the Conpany nade little or no profit during those
years fromrapini. No supporting data for that concl usion was of fered by
the Gonpany. Furthernore, when the Gonpany purportedly first decided to
discontinue the rapini it was then engaged in collective bargaining wth
the UFWover the parties' first contract and sonme three to four nonths
renai ned before the rapini planting would nornal |y take pl ace, thus
providing a substantial opportunity and tine in which to negotiate over
the Gonpany' s decision. Nor did the Gonpany' s decision to di scontinue
rapini 1 nvolve a major change in capital fornation or in business
operations, which nay have nade bargaining over it nore difficult or

| npracti cabl e.

O the other hand, the decision to discontinue rapini
quite obviously stood to have a substantial inpact on bargai ning unit
enpl oyees (particularly if they did not followthe rapini to Suder's
fields) . Himnating rapini would nean the | ayoff of sone 130 to 14-0
workers for over a two-nonth period. No crop was grown to repl ace the
rapi ni that woul d have enpl oyed a conparabl e nunber of the Conpany's
enpl oyees. Thus, it was foreseeabl e that the Conpany's decision woul d
lead to the substantial termnation of enploynent for a sizeabl e group
of the Conpany's year-round field workers. Indeed, the rapini crop was
one of the Gonpany's nost | abor-intensive crops.

e nust keep in mnd that the requirenent to bargai n
over such a significant inpact on nenbers of the bargaining unit is not
arequirement that wll inevitably frustrate an enpl oyer's deci si on-
nmaking or flexibility. Qur Act does not require that agreenment be
reached as to an enployer's plan to discontinue a major crop, but only
that the enpl oyer and union engage in good faith bargaining in order to
see. if through that bargai ni ng process sone reason can be found to
either forego the discontinuance, aneliorate its inpact on enpl oyees, or
protect themagai nst the consequences of it. If good faith bargaining is
pursued w thout a satisfactory concl usion energing, then the enpl oyer is
free to inplement his decision to discontinue a crop. But to whol |y
ignore the statutory nandate to engage in good faith negotiations over
decisions that so significantly bear on the enpl oyees' terns and
conditions of enpl oynent would be to nullify an inportant voice that our
Act seeks to give workers in natters affecting their enpl oynment
conditions, as well as frustrate the. concept that by working together
| abor and nanagenent can resol ve their conflicting interests, hopeful |y
to pursue jointly a direction by which both will benefit.93/

93/1t mght be noted that even were we to give substanti al

wei ght to that precedential authority under the National Labor Rel ations
Act that has held that an enpl oyer is not obligated to bargai n over a
decision to partially close or termnate its operations, these hol di ngs
are not wholly applicable to the facts in this case. Thus, Adans Dairy,,
supra, 350 F.2d 108, invol ved an enpl oyer who nmade a basic change in its
capital structure; Thonpson Transport (o., supra, 406 F.2d 698, invol ved
an enpl oyer forced to close one of its termnals due to a substanti al

| oss of business; Transmarine Gorp., -- (continued)
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The Gonpany, in large part, seeks to justify its fai-
lure or refusal to bargain over the discontinuance of rapini by relying
on its collective bargaining contract wth the UFW In particular, the
Gonpany cites the "nmanagenent rights" clause. Article 16, which pro-
vided, inter alia, that "unless . . . limted by some other provision of
(the) agreenment” that "the Conpany retains all rights . . . to deter-
mne the products to be produced, or the conduct of its business ..."
The Gonpany al so refers to Article 38, which permtted the Conpany to
conti nue the common practice of entering into various |legal relations
wth others in regard to the grow ng, harvesting, and shi pping of farm
crops, and whi ch precl uded the UFWfrominterfering with or preventing
any such agreenents "with a grower and/or .shipper for the grow ng,
packi ng, harvesting or selling of acrop. . . ." Thus, the Conpany
argues that its original decision to di sconti nue t he rapi ni and its
subsequent relationship wth A bert Suder were sanctioned by the UFW
contract and that it was not obligated to bargai n about discontinuing
the rapi ni crop.

Several considerations arise, however, that indicate
that the Gonpany's reliance on its contract wth the UFWis m spl aced.
Frst, and perhaps forenost, is the fact that by Ben Abatti's own ad-

m ssion, supported |ikew se by the testinony of Ji mHouse, the decision
to discontinue rapini was nade at |least as early as April, 1973, before
the UFWcontract was entered i nto. I nasmuch as the decision to discon-
tinue rapini was nade not only before the contract was agreed to but
while col | ective bargaining was in progress regarding that contract, it
isdifficult to see howthe Conpany can now rely on contract |anguage
agreed to two or nore nonths later to justify its rapini decision. The
UFWwas si nply never advi sed of the Conpany's rapi ni deci sion and,
therefore, could not have contenplated that it was waiving its right to
bargai n over that decision.94/ Indeed, the contract clearly

93/ (continued)--supra, 380 F.2d 933, simlarly invol ved an
enpl oyer conpelled to close a part of his business operations due to the
| oss of substantial business and the need to regain that | ost business
by consolidating operations; and NL.RB. v. Royal P ating and Poli shing
Go., 350 F.2d 191 (3rd Gr. 1965), involved an enpl oyer conpelled to
partially termnate its business due to severe financial |osses and a
muni ci pal governnent order that earmarked the enployer's property for
redevel opnent. In other words, nany—f not nearly al |l —of the court
deci si ons whi ch have refused to foll owthe National Labor Rel ations
Board' s approach to col | ective bargai ning over partial closings or
partial business di scontinuances are deci sions | nvol ving severe econom c
necessity on the enployer's part, which clearly was not the case behi nd
Respondent ' s di sconti nuance of its rapini crop.

94/1f one concludes that the Company nade its decision in
Aporil of 1978, as Ben Abatti clained, an issue nay seemto arise as to
whet her that decision can be protested through an unfair |abor practice
charge filed nore than six nonths |ater, as was the case herein. But the
six-nonth limtation found in Section 1160.2 of the Act is not a
jurisdietional limtation; rather, it is alimt that nust be raised as
an affirmati ve defense. Perrv Farns, Inc.. M ALRB Nb. 25 (1978) (Sip
Qinion, p. 2, note 1). The Respondent has not raised the six-nonth
ltmt as a defense in this case and, accordingly, —(continued)
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contenpl ates that the Gonpany woul d grow rapini, as it provides for a
rapi ni harvest piece-rate and for a rapini enpl oyees' seniority system

Second, it is fair to conclude that the contract's
nanagenent rights clause cannot be relied on to dispose of the refusal
to bargain matter, since it was—dnder the circunstances present here—
"l'mted by sone other provision of the agreenment. ..." Thus, Article 37
of the parties' contract prohibits "subcontracting” when it is "to the
detrinent of the Union or bargaining unit workers,” permtting
subcontracting only under certain limted circunstances that are not
found in this case. |If the Gonpany's conduct in regard to rapini falls
wthin Article 37, its conduct woul d then be prohibited by that
provision and fall outside the nanagenent rights cl ause.

The Conpany denies that it engaged i n subcontracting
wWth respect toits rapini crop, distinguishing between its conduct and
t he conduct that existed in F breboard Paper Products,, supra, 379 U S
203 (Co. Brief, p. 206); the Conpany clains that it did not bring in
out si de enpl oyees to performwork on Gonpany premses as did the em
pl oyer in F breboard. The court in F breboard, however, noted that the
terns "contracting out" and "subcontracting® have no preci se meani ng and
that "(t)hey are used to describe a variety of business arrangenents
altogether different fromthat involved in this case." A review of the
facts in this case nakes it clear that taken together the Conpany's
deci sion to discontinue rapini and its contenporaneous agreenent wth
A bert Suder fit confortably wthin the concept of subcontracting, as
prohibited by the parties' contract, surely nore so than those
arrangenents fit the description of a grower-shipper relationship as is
authorized by Article 38 of the contract.

No arns-length rel ationship exi sted between the Com
pany and Al bert Suder with respect to the Gonpany' s di sconti nuance of
the rapini crop. Albert Suder, Ben Abatti's brother-in-law and full -
time tractor forenan for the Conpany, did not by happenst ance decide to
growrapini; rather, as he admtted, his brother-in-law asked himif he
wanted to take over the crop. Thereafter, nuch of the grow ng work in
respect to the rapini was perforned by the Gonpany's tractor drivers and
irrigators, while they were paid by the Conpany. Studer was not billed
for the planting work until the crop was harvested, thus indicating that
t he Gonpany hel ped finance the growng of "Studer's rapini." Awitten
agreenent was then entered i nto between the Gonpany and St uder which
provi ded the Gonpany with shipping fees in respect to the rapini, fees
that one experienced neutral observer described as

94/ (continued)—+the limt cannot be relied on to bar a finding
on the bargaining issue. In fact, the UAWhad no know edge of the
Gonpany' s deci sion until Decenber of 1978, when the harvest began and it
became evident that A bert Studer was paying the harvest enpl oyees;
unti| Decenber no change in respect to the rapini was evident. The | aw
is clear that the Act's six-month limtation period "does not begin to
run until the aggrieved party knows, or reasonably shoul d have known, of
the illegal activity which is the basis for the charge." Bruce Church.
Inc., 5 ALRB No. US (1979) (Sip pinion, p. 7) .
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"exhorbitant."” The Conpany, through this agreenent, was guaranteed a
very substantial profit nerely for selling and shipping the rapini, a
profit that could well equal or exceed the profit Suder coul d expect -
fromgroming the rapini. Finally, the rapini was harvested by entire
crews that had been | ong enpl oyed by the Conpany, supervised by forenen
who were nornal |y Gonpany enpl oyees. |ndeed, the Conpany's general
foreman, M. Hernandez, and iIts tractor forenan, A bert Studer, regu-
larly visited the rapini harvest while it was underway even though they
renai ned full -ti ne Conpany enpl oyees.

Thus, except for the fact that Albert Suder paid the
harvest workers and had his |and used for the grow ng of rapini, the
rapini was planted, irrigated, fertilized, and harvested by crews nor-
nal |y enpl oyed by the Gonpany. The rapini was then sold i n Gonpany boxes
which identified the Conpany as the grower and shipper. As far as the
outside world knew the rapini was the Conpany's, not Suder's, just as
it had been for the last 12 years. Irrespective of the | anguage enpl oyed
intheir witten contract, 95/ the rel ati onshi p between the Conpany and
S uder was—n ef f ect—ene where the Gonpany subcontracted with himto use
his land for the rapini: the Conpany gave up grow ng rapi ni, a
traditional crop, onits land; Suder's | and was used instead; the
grow ng and harvest of the rapini was generally perforned and supervi sed
by enpl oyees associated wth the Gonpany;, and the Gonpany was guar ant eed
a substantial rate of profit for continuing to ship the rapini under its
nane. Putting aside the rhetoric used to describe the facts in this
case, an objective appraisal of themestablishes a situation simlar to
an industrial nanufacturer whose plant di scontinues producing one of its
products and, instead, contracts w th another conpany to supply hi mthat
product to his specifications and under his brand-nane, thus continui ng
the product |ine but having elimnated his ow enpl oyees fromthe
Ea%f gclztzuri ng process. See NL.RB v. Wnn-Dxie Stores, supra, 361

Based on the foregoing analysis, it shoul d be con-
cluded that the Conpany's relationship wth Suder fell within the con-
tractual |y proscribed subcontracting and was not an arrangenent per -
mtted by the contract. The CGonpany's contractual defense in respect to
its rapini decision nust be rejected. An additional issue arises wth
respect to the Conpany' s contractual defense, an issue which inevitably
| eads to a consideration of Paragraph 14(h) of the conpl aint.

2. The Dscrimnation Al egation.

Article | (B) of the parties' contract al so provided:

95/Inits formand | anguage the Gonpany's witten agreenent
wth Suder was vastly different to witten agreenents entered into
bet ween the Conpany and ot her | andowners regardi ng the packi ng and
selling of farmcrops, as is evidenced by several exanpl es introduced by
the General Counsel. The Studer agreenent is al so grossly exaggerated in
its effort to portray Suder's sole owership of the rapini. It is
difficult torely on the wording of that agreenent in construing the
reality of Suder's relationship wth the Gonpany.
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The Gonpany agrees that no busi ness devi ce,
including joint ventures, partnerships or
any other forns of agricultural business
operations shall be used by the Gonpany for
t he purpose of circunventing the
obligations of this Qollective Bargaining
Agreenent subject, however, to the
provisions of Article 37, Subcontracting,
and Article 38, G ower-Shipper Gontracts.

Smlarly, Aticle 38 provided that the Gonpany will not "subvert the
Uhion by entering i nto" grower-shi pper agreements. Presunably, if the
Gonpany' s decision to discontinue the rapini and transfer it to A bert

S uder was intended to discrimnate agai nst bargai ni ng unit nenbers for
anti-Unhion reasons, as is alleged in Paragraph 14-(h) of the General
Gounsel ''s conpl ai nt, then such discrimnation would |ikew se violate the
contract provisions quoted above.

Several features in the record suggest that the Com
pany's original decision to discontinue the rapini crop was notivated by
Its anti-Wiion aninmus. For one thing, the decision was in keeping wth
various threats made during the original canpai gn, which had ended wth
the UPWs certification. In that canpai gn the Conpany had threatened to
elimnate certain labor-intensive crops if the UFWbecane certified.

See Abatti Farns, supra, 5 ALRB No. 34. For another thing, the Conpany
nmade little or no effort to docunent its "economc rational e for having
di scontinued the rapini. This mssing evidence (which surely nust have
been available in terns of narket reports or sal es invoices) was al so
coupl ed wth the shifting and self-contradictory testinmony of Ben Abatti
inrespect to his reasons for not growng the rapini. As wll be
recalled, M. Abatti initially clained that his grow ng deci si on was
based sol ely on economc reasons, then later he testified to additional
reasons for not growng it, then later he retracted these additi onal
reasons. Additionally, there is the sworn declaration of Frank

Preci ado, a Conpany forenman, who had indi cated to a Board agent that he
was told by Suder that the GConpany was not grow ng rapi ni because of

t he Uni on. 96/

Nonet hel ess, other considerations exist that nmake it
difficult to conclude that the Gonpany's origi nal decision to di scon-
tinue rapini was notivated by its anti-UWani nus. Preciado' s decl ara-
tion, while damagi ng on the surface, is sonewhat anbi guous. The decl a-
ration's significance is also limted inasmuch as it only purports to
ggscri be s. statenent nade to Preciado by A bert Studer, which Ben

att 1

96/ On January 21, 1980, the General Gounsel noved to submt
addi tional evidence by way of declarations or affidavits as to whether
the Gonpany grew rapi ni in the 1979-1980 season. The Respondent opposed
the notion. A the hearing, M. Abatti clained he did not know whet her
he woul d grow rapini in the 1979-1980 season.

The General Gounsel's notion is denied. No conpel | ing

reason exists to warrant reopening the record in this case, when so
much tinme has al ready passed since the hearing was hel d.
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allegedly had made to Studer. As for the unlawful canpaign threats nade
by the Respondent, they were nmade in late 1975 or early 1976, sone two
years before the rapini was di scontinued. Thus, these unl awful threats:
were not closely related in tine to the discontinuance of raplni. And,
al t hough one mght suspect that the Gonpany sought to frustrate the UFW
inits representation of enployees in order to encourage a novenent to
decertify the UFW by—anong ot her thi ngs—di scontinuing the rapi ni, no
substanti al evi dence pushes one to reach this danagi ng concl usi on.

Furt hernore, one cannot be very sure of what the Conpany originally in-
tended in regard to "Suder's rapini." For exanple, the Conpany nay have
originally intended to serve Suder as a custom harvester, which woul d
have resulted in no discrimnatory inpact on the rapini enpl oyees, as

t hey woul d have renai ned Conpany enpl oyees during the harvest. In
short, the evidence, | believe, is not sufficiently persuasive to infer
that the Conpany originally discontinued its rapini in violation of Sec-
tion 1153 (c).

O the other hand, the evidence is nore persuasive
that the Conpany engaged in discrimnatory conduct when it cane to the
rapi ni harvest. The harvest, beginning in Decenber, closely foll owed
the Gonpany' s nost recent efforts to frustrate the coll ective bargai ni ng
agreenent. Basic provisions of that short-termagreenent were not ful-
filled by the Gonpany, for no substantial reason. The harvest al so began
after the decertification canpai gn had been nounted. |nasmuch as the
Conpany indi cated consistently its strong support and backing for this
decertification effort, it is reasonable to infer that the Conpany was
interested in seeing that the decertification effort succeeded. e way
toaidits success was to elimnate a |large portion of field workers,
whose support coul d not be counted on by the GConpany. This shuffling of
potential voters could be particularly inportant in view of the
begi nni ng | ettuce harvest whi ch brought another |arge conpl enent of
field workers onto the Conmpany's payrol|l as the decertification
petitions were being qualified for an election. Thus, by elimnating
approxi natel y 130 enpl oyees fromits payroll the Conpany coul d better
hope for victory in the decertification election, basing its hope on the
| arge conpl enent of steady workers whose | ack of enthusiasmfor the UFW
was readily known to Ben Abatti .

It is virtually inpossible to accept the testinony of
Ben Abatti and Al bert Suder as to how the Conpany' s enpl oyees ended up
on Suder's payroll for the rapini harvest. Suder, despite years of
farmng, had never hired a | arge harvest crew before. Yet, S uder
clained he had nade no final arrangenents, for a harvest crewwth only
a day or two to go before the harvest was to begin, when a failure to
install a harvest crew could have resulted in substantial financial
| osses. Abatti clained that Suder accepted his enpl oyees because they
were being laid off due to a freeze, although neither the enpl oyees nor
the forenen were aware of any such layoffs. Studer claimed he directly
hired the Conpany' s enpl oyees to save hinself a | abor contractor's over-
head costs, yet he had overhead costs as high as those of a | abor con-
tractor. Abatti clainmed that Suder personally enpl oyed the harvesters,
al t hough the Conpany had historically provi ded harvest assistance to
other growers on a customharvest basis, simlar to the customservice
it had provided in growng "Suder's rapini."
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Ohce again a realistic appraisal of the facts belie
the Gonpany's contentions regarding them In effect, the Conpany per-
formed the harvest for Sruder; it was the Gonpany's crews, forenen,
general foreman, and boxes that were used in the harvest, not 'Suder's
even though Studer superficially could claimhinself as the enpl oyer by
nmai ntaining the payroll. But the evidence anply warrants the concl usi on
that it was the Conpany that nai ntai ned control over the harvest, not
S uder, who knew not hi ng about harvesting the | arge and expensi ve crop.

3. @ncl usi ons.

In view of the foregoing analysis | conclude that the
Gonpany viol ated Section 1153 (e) of the Act by refusing to bargain with
the UFWabout the di sconti nuance of rapini and that the Conpany vi ol at ed
Section 1153 (c¢) of the Act by disenfranchising its rapini enpl oyees by
having themtenporarily placed on Albert Studer's payroll during the
rapini harvest. It is appropriate to conclude fromthe foregoing facts
and anal ysi s that the noving reason why the rapi ni enpl oyees were
"hired" and paid directly by Albert Suder, and stricken fromthe
Gonpany' s enpl oynent, was so the Gonpany coul d renove themas possi bl e
voters in an upcomng decertification el ection.

GHALLENGED BALLOTS

A portion of this consolidated proceedi ng was concerned wth
the chal l enged ballots | eft unresol ved by the Regional Drector's report
on chal l enged bal | ots, dated March 23, 1979. The findings set forth now
wth regard to these unresol ved chal | enged bal lots are offered in the
event that the Board determines to honor the results of the decertifica-
tion el ection conducted on Decenber 27, 1978.

The chal | enged ballots cited in and | eft unresol ved by the
Regional Drector's report fall into three categories: (1) a chall enge
was nmade to the ballot of Ray Veliz, Jr., based on the UFWs cl ai mthat
M. \Veliz was a supervisory enpl oyee; (2) a challenge was put forward as
to 15 voters whose nanes, according to the Regional Drector's report,
did not appear on the eligibility list; and (3) a chall enge was nade
W th respect to 98 votes cast by workers in the rapini harvest. These
chal lenges will be taken up in the aforestated order.

. Ray \Veliz, Jr.

M. \Veliz, Jr., whose father is a foreman and supervisor wth
the Gonpany, perforns a nunber of different jobs for the Conpany. He
drives an enpl oyee bus, he checks on the oni on topping, he observes the
nel on picking to see that the picked fruit is acceptable, and he is a
nailer inthe lettuce harvest. The testinony put forward by the UFW
wth respect to M. \Veliz, Jr., fails to showthat he perforns, in any
responsi bl e nanner, the functions set forth in Section 114-0. M(j} of
the Act, which defines supervisory enpl oyees. A nost, M. \eliz, Jr.,
performs work at a slightly higher |evel of responsibility than that of
a rank-and-file field worker, in that he reviews the onion and nel on
pi cking to ensure that workers are performng up to the Conpany's
standards. In doi ng so, however, he does not performor effectively
recommend any of the functions which reflect supervisory enpl oynent.
The supervi sory
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chal l enge to Ray Veliz, Jr., should be overrul ed, as unsupported by the
evi dence.

1. Ffteen Voters Not Oh The Higibility List.

Fifteen voters were chal |l enged because their names appeared to
be absent fromthe voter eligibility list. These voters were: MNaurelio
Resal es Chavez, Hgino Arias, Dolores Velez, S., Santiago Val enci a,
Jose De La Quz, Isidra Escobedo, |gnacio Medina, Manuel Lopez, Maria
Lui sa Escobedo, Felix Cantu Reyes, Atanacio Avina, Francisco OQtiz R os,
Ezequi el Zaval a, Rafael Martinez Marquez, and Celia Ramrez Vasquez. At
the hearing the Gonpany and the UFWwere able to stipulate to certain
facts concerning these 15 voters, as noted bel ow

Four of the 15 chal |l enged voters, |gnacio Medina, Mnuel

Lopez, Atanaci o Avina, and Ezequi el Zaval a, were—+n fact—isted on the
voter eligibility list, although their nanes were overl ooked during the
voting. No dispute exists as to their eligibility. Their votes,
therefore, should be counted. Santiago Val encia’ s nane al so appears on
the eligibility list, and the Conpany' s earni ngs records indicate that
he worked during the eligibility week of Decenber 16. Hs vote al so
shoul d be counted. Maurelio Chavez and Dol ores Velez, &.., are two
voters whose nanes fail to appear on the eligibility list, but the Com
pany' s earnings records indicate that they were working during the eli-
gibility week of Decenber 16. Inasmuch as the Conpany's earnings re-
cords indicate they were working during the eligibility week, | have
concl uded that thelr votes al so should be counted. No valid reason has
been brought forward to discount their votes, except for the apparent
:nadvertent error of having their nanes not placed on the elig bility

i st.

O the remaining eight challenged ballots, the fol |l ow ng
shoul d be noted. Pursuant to an understandi ng reached at the concl usi on
of the hearing wth respect to submtting additional infornation con-
cerning these eight voters, it was established by correspondence froma
Board agent that Francisco OQtiz Ros, one of the eight, appeared on the
eligibility list as Francisco Qtiz. This was determned by a check of
Qtiz' s social security nunber. Thus, M. Francisco Otiz R os was
actually listed onthe eligibility list; his vote shoul d be counted. 97/

A final challenged bal |l ot concerned Rafael Martinez Mrquez.
M. Martinez had worked in the Gonpany's | ettuce harvest the year before
and al so wgrked during the 1978-1979 harvest, but he did not appear at

97/ Wen the hearing closed the parties were given until July
11, 1979, to submt further infornation regarding the chall enged voters
(including Francisco OQtiz Ros) that either party wanted consi dered
regarding their votes. Information was not submtted by either party
wth respect to Hgino Arias, Jose De La Quz, |sidra Escobedo, Mria
Lui sa Escobedo, Felix Cantu Reyes, or Celia Ramrez Vasquez. |
recommend, therefore, that the challenges wth regard to these six
bal | ots be sust ai ned.
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work until after the week of Decenber 16 (used as the week for the eli-
gibility list). According to Angel Carrillo, Martinez told himthat he
did not begin the harvest right away, prior to the week of Decenber 16",
because of illness. Martinez, of course, was not listed on the eligi-
bility list. In viewof the foregoing circunstances, | recomend that
the challenge to his vote be sustained. The evidence is not substanti al
enough to insure that Martinez's absence fromwork and fromthe
eligibility [ist was--in fact--due to illness. 98/

[11. The 98 Rapi ni Enpl ovees.

In viewof ny unfair |abor practice findings, | have concl uded
that the ballots cast by workers in the rapi ni harvest shoul d be
count ed, even though the workers were technically on Albert Suder's
payrol |l during the eligibility week. Qe reason |Is because the
Respondent unlawful |y refused to bargain wth the UFWregarding its dis-
conti nuance of the rapini. A second reason is because Respondent
shifted its rapini enployees to the payroll of Albert Suder in order to
di senfranchi se themas voters. Athird, and nore inportant, reason is
because the facts general |y denonstrate that the Gonpany never relin-
qui shed real control over the rapini harvest and the work perforned by
the harvesters, and, even though the harvesters were technically treated
as enpl oyees of Suder's, they actually renai ned under the Conpany's
control. They continued to be supervised by forenen associated wth the
Gonpany, and after the harvest they returned to their normal work at the
Gonpany, just as they had done in previous years.

GONCLUSI ONS AND REMEDY

way of general summary, | have concl uded that the Respon-
dent violated Sections 115 3 (a.), (c) , and (e) of the Act. The
pr eponder ance of evi dence establishes that the Conpany provi ded
significant assistance and support to the Petitioners' decertification
canpai gn, so much so as to seriously interfere wth its workers'
protected rights under Section 1152 of the Act. The evidence further
showed that this active, unlawful assistance by the Respondent occurred
at the same tine that the Respondent was actively frustrating basic
provi sions of the UWs col | ective bargai ni ng agreenent, denonstrating
the Respondent's continui ng ani nus agai nst the UFW

In addition, | have concluded that the Gonpany unlawful ly laid

98/ Pursuant to ny request, certain infornati on was

viewed by a Board agent, David Ariznendi, wth respect to whet her
M. Martinez appeared on the Gonpany's payrol| follow ng the week of
Decenber IS, the UAWs counsel, Carlos A cala, also submtted corres
pondence after the hearing that dealt wth M. Martinez and also wth
M. Francisco Qtiz Ros. For the sake of clarity, | have marked this
correspondence as follows: ALOExhibit 1 (Ariznerde letter of July 5,
1979); ALOExhibit 2 (A cala letter of July 10, 1979), and ALO Exhi bit
3 (Acalaletter of July 13, 1979). Neither the Petitioners nor the
Gonpany opposed the information contained in these letters which |
%ave relied onin part in naking ny findings regardi ng Francisco Qtiz

0S.
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of f or discharged A enente Fernandez, G egorio Fernandas, and Jose
Armando Fernandez. As a related matter, | have concluded that the Com
pany unl awf ul | y suspended and then elimnated the seniority of Rosa
Briseno, solely because of her Uhion activities. | have al so concl uded
that the Conpany unlawful |y refused to bargain wth the UAWwhen it dis-
continued the rapini crop and unl awful | y di scrimnated agai nst the

rapi ni enpl oyees by attenpting to di senfranchise themfromvoting in the
decertification el ection.

Fnally, inviewof the foregoing conclusions, it follows that
the Gonpany refused to bargain wth the UFW in violation of Section
1153(e) of the Act, when it refused to recogni ze and bargain wth the
UFWfollow ng the decertification election. Qearly, our Act does not
permt an enpl oyer to refuse to recogni ze and bargain wth his enpl oyees

certified bargai ning representative based on the enpl oyer's purported
good faith doubt of that representative' s najority status, when that
najority status has been undermned through the unl awful conduct of the
enployer. NL.RB v. Sky WIf Sales, supra, U0 F.2d at 263.
Smlarly, it was unlawful for the GConpany to have unilaterally altered
its nedical insurance plan (or any other terns and conditions of
enpl oynent), after the Gonpany had unlawful |y refused to recogni ze and
bargain with the UFW

Havi ng found that Respondent engaged in certain unfair |abor
practices within the meaning of Sections 1153 (a) , (c) , and (e) of the
Act, | recommend that it cease and desi st fromengaging i n such conduct
and that it take certain affirmative action designed to effectuate the
purposes of the Act, including the posting and distribution of the
attached Notice to Enpl oyees. Having found that the Conpany unl awful |y
discharged or laid off three enpl oyees, unlawfully suspended one ot her
and elimnated her seniority, and unlawful | y assi sted and supported the
Petitioners' decertification canmpai gn, conduct which reflects a serious,
broad-rangi ng viol ati on of enpl oyee rights, | also recommend that the
Gonpany be ordered to cease and desist frominfringing in any nanner
upon the rights guaranteed to enpl oyees by Section 1152 of the Act.

Several other features of ny recommended renedy shoul d be
noted. First, because of the Respondent's unl awful support and assis-
tance to the Petitioners' decertification canpaign, the results of the
decertification el ection should not be honored. One cannot fairly say
that the election results sufficiently reflect the uncoerced and un-
restrained free expression of the bargaining unit nenbers. Second, al-
t hough the General Gounsel asks that the UFWs certification be extended
for one year, no necessity appears to warrant this extension. By
ordering the Respondent to recogni ze and bargain wth the UFW and by
setting aside the results of the decertification election, the UFWis
returned to its pre-existing position of being the certified bargaining
representative. Finally, it seens appropriate to order that the
Respondent grant the URWs representatives access to the Respondent's
work force in conformty wth the provisions of its expired contract
wth the Conpany. This access wll provide the UAWan opportunity to
pursue their representation of enpl oyees while negotiations are under
way for a new col | ective bargai ni ng agreenent.

Uoon the basis of the entire record, the findings of fact, the
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conclusions of |aw and pursuant to Section 1160.3 of the Act, | hereby
I ssue the foll ow ng recommended:

GROER

hal | Respondent, its officers, agents, successors, and assigns
shal | :

1. GCease and desist from

(a) Instigating, assisting, or supporting any effort to
decertify the enpl oyees' certified bargaining representati ve.

(b) Dscharging, laying off, suspending, elimnating the
seniority of, or otherw se discrimnating agai nst enployees in regard to
their hire or tenure of enploynent, or inregard to any termor con-
dition of enploynent, except as authorized by Section 1153 (0) of the
Act .

(c) Refusing to recognize and bargain in good faith wth
the UFW

(d) Interfering with, restraining, or coercing in any
other manner the right of enpl oyees to engage in protected activities.

2. Take the following affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) dfer denente Fenandez, Gegorio Fernanda z, and
Jose Armando Fernandez full and i mediate reinstatenment to their formner
or substantially equivalent jobs without prejudice to their seniority or
other rights and privil eges.

_ (b) Restore the full and conplete seniority of Rosa
Bri seno.

(c) Nake denente Fernandez, G egorio Fernandez, Jose
Armando Fernandez, and Rosa Briseno whole for any | oss of pay and ot her
econom ¢ | osses each has incurred as the result of the discrimnatory
conduct of Respondent, together wth interest thereon conputed at the
rate of 7%per annum Back pay shall be conputed in accordance with the
formul a established by the Board in Sunnyside. Nurseries, Inc., 3 ALRB
No. 42 (1977).

RECO(?I‘II ze and bargain in good faith wth the UFWas
t he enpl oyees' cert ified collective bargaining representative. Aso, to
nake enpl oyees whol e for any | oss of pay or other econom c | osses any
has incurred as a result of Respondent's refusal to bargain wth the
UFW such refusal commencing fromthe tine that the Respondent refused
to recogni ze and bargain wth the UFWand extending to such time as the
Respondent commences to bargain with the UFWin good faith.

(e) To permt URWrepresentatives to take access to its

properties in accordance with the expired contract, until such tine as
a new col | ective bargai ning agreenent is entered into or until the
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parties bargain to inpasse.

(f) Preserve and, upon request, nake available to the
Board and its agents, for examnation and copying, all payroll records,"
soci al security paynent records, tinme cards, personnel records and re-
ports, and all other records rel evant and necessary to a determnation
by the Regional Drector of the back pay period and the anount of back
pay due under the terns of this Oder.

(g0 Sgnthe Notice to Enpl oyees attached hereto. Uoon
its translation by a Board agent into appropriate | anguages, Respondent
shal | reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(h) Mail copies of the attached Notice, in all appropriate
| anguages, within 30 days after the date of issuance of this Gder, to
al | enpl oyees enpl oyed by Respondent at any tine between Novenber 28,
1978, and the tine such Notice is mailed, and thereafter distribute
copies to all enpl oyees hired by Respondent during its next peak season.

(i) Post copies of the attached Notice, in all appro-
priate | anguages, for 60 consecutive days in conspi cuous places on its
property, the tine (s) and place(s) of posting to be determned by the
Regional Drector. Respondent shall exercise due care to replace any
copy o(r]| copi es of the Notice which nay be altered, defaced, covered, or
r enoved.

(j) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in -all appropriate
| anguages, to its enpl oyees assenbl ed on Conpany tinme and property, at
tinmes and places to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and rmanagenent, to answer any questions the
enpl oyees may have concerning the Notice or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonabl e rate of conpen-
sation to be paid by Respondent to all non-hourly wage enpl oyees to com
pen_sa'gj| e themfor tine lost at this reading and the questi on-and-answer
peri od.

(k) Notify the Regional Drector, inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply therewth, and continue to report periodically
j[hereﬁ_fter,d at the Regional Drector's request, until full conpliance
i s achi eved.

Dat ed: March 23, 1980
AR AQLTURAL LABCR RELATI ONS BOARD

By %JKC"/{/M

David C Nevins
Admnistrative Law Gfi cer
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NOT CE TO BEMPLOYEES

After a hearing in which each side had a chance to present :
evidence, the Agricultural Labor Relations Board has found that we viol ated
the Agricultural Labor Relations Act by discrimnating agai nst enpl oyees; by
interfering with, restraining, and coercing enpl oyees in the exercise of the
rights guaranteed themby Section 1152 of the Agricultural Labor Rel ations
Act, prinmarily because we assi sted and supported an effort to decertify the
UFW and by refusing to recogni ze and bargain wth the UFWwhen they still
represented the enpl oyees. V¢ have been ordered to notify you that we wll
respect your rights in the future. V& are advi sing each of you that we wll
do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze thensel ves;
2. To form join, or help unions;

3. To bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a contract
or to help or protect one anot her;

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoi ng any of the things |isted above.

~ VE WLL NOT discharge, lay off, elimnate a worker's seniority, or
ot herw se discri mnate agai nst enpl oyees wth respect to their hire or tenure
of enpl oynent because of their involvenent in activities protected by | aw

VE WLL GFFER d enent e Fernandez, Qregori o Fernandez, and Jose
Armando Fernandez their ol d jobs back and we will pay each of themany noney
they | ost because we discharged them WE WLL ALSO rei nburse Rosa Briseno and
restore her seniority.

VE WLL RECOGN ZE AND BARGAIN with the UFWas your certified
col | ective bargai ning representati ve.

Dat ed:
ABATTI FARVE AND ABATTI PRCDUCE

(Represent ati ve) (Title)

THS IS ANCGH AL NOIT CE G- THE AGR AL TURAL LABCR RELATI ONS BOARD, AN
AENCY G- THE STATE G- CALIFCRN A DO NOT ReEMOVE CR MUTI LATE
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