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DEQ S ON AND CERTI H CATI ON CGF REPRESENTATI VE

Followng a Petition for Certification filed by the
Lhi ted FarmWrkers of America, AFL-Q O (URW on July 31, 1980, Y
representati on el ecti on was conducted on August 2 anong the
Enpl oyer’ s agricultural enpl oyees. The official Tally of Ballots

showed the follow ng results:

No thion . . . . . . . . . . .. 6
Chal lenged Ballots . . . . . . . 66
Total . . . . . . . .. .. 93

The Enpl oyer tinely filed post-el ection objections, two of
whi ch were set for hearing. The Enpl oyer alleged that inadequate
noti ce by the Board agents di senfranchi sed 51 eligible voters and
that the UPWhad created such a clinmate of fear and inti mdation,
through threats and ot her coercive behavior, that the enpl oyees' free

choi ce of representation was affect ed.

Y Wl ess otherwise noted, all dates herein refer to 1980.



The Board al so directed that the bac.kpaéav\ar ds be conputed in
accordance wth the formul a adopted in Sunnyw de Nurseries, Inc.,
3 ALRB Nb. 42 (1977).

F ndi ngs of Fact

. Introduction

The taking of evidence concer ni ng.the backpay specifications for Luis
Canpos and for Pedro Reyes were bifurcated fromthis action; the Canpos

bi furcation was stipulated to, while the Reyes bifurcati on was objected to
by Respondent. It was stipulated by all parties that the findings of fact
and concl usi ons of | aw decided at this hearing woul d be binding on any of
the future bifurcated hearings. The only issue |eft to be determned woul d
be the amount of backpay owed M. Canpos and M. Reyes.

II. The Facts

ounsel for Respondent argues that Luis Canpos and Jesus Gutierrez woul d have
been laid off in the nornal course of business and woul d have ne rely on the
cases of NLRB v. Transanerica Freight Lines, 45 LRRM 2864 (7th dr., 1970);
Jobbers Supply Inc., 28 LRRM 1208, 236 NLRB Nb. 15; and NLRB v. Carol i na
MIlls, 28 LRRM 2323 (4th dr., 1951), to conclude that these enpl oyees were
entitled to no backpay during an economc |ayoff Counsel further argues that
there was no work avail able after May 31, 1976 when the individuals hired to
replace M. Canpos and M. Qiutierrez were laid off.

In order to determne whether or not work was available it is necessary to
anal yse the entire bui sness operation not only of the Van Wngerden Brot hers,
but of the Dutch Brothers and the successor conpanies. Gounsel for Respondent
argues that the nere fact that enpl oynent nay have been available in the
overal | Dutch Brothers conpl ex does not nean that the enpl oyees in question
woul d have been entitled to enpl oynent.

The testinony of John Van Wnﬁer den (Reporters Transcript, pages 31 through
35) indicates strongly that there was a unity of interest between the Dutch
Brothers and the Van Wngerden Brothers during the period of tine that
Respondent clains that M. Canpos and M. Qutierrez coul d not have been
reinstated due to the fact the that there was no work available to them It
seens clear fromthe record that there was an unspecified nunber of greenhouse
enpl oyees and that these two individual s coul d have been nerged into that
wor kforce in conpliance wth the Board s previous order. Wile it is the
posi tion of Respondent that the nere fact that enpl oynent nay have been
available in the overal |l Dutch Brothers conpl ex does not nean that the

enpl oyees in question woul d have been so enpl oyed, the use of a Wngerden
foreman to supervise Dutch Brothers enpl oyees indicates a clear nergence of
Iinterest on the part of the two operations.



shall certify the UFWas the bargai ning representative.
CERTI H CATI ON OF REPRESENTATI VE
It is hereby certified that a mgority of the valid votes has

been cast for the Whited FarmVWrkers of Anerica, AFL-A Q and that,

pursuant to Labor Code section 1156, the said | abor organization is the
excl usi ve representative of all the agricultural enpl oyees of Gow At in
the Sate of Galifornia for the purpose of collective bargaining, as
defined in Labor Code section 1155.2 (a), concerning enpl oyees' wages,
wor ki ng hours, and other terns and conditions of enpl oynent.

Dated: Qctober 9, 1981

HERBERT A PERRY, Acting Chai rnman

JEROME WALD E, Board Menber

ALFRED H SONG Board Menber

7 ALRB No. 32 3.



CASE SUMVARY

Gow Art 7 ALRB No. 32
Gase No. 80-RG 13- SAL
(7 ALRB No. 19)

| HE DEQ S ON

After the UFWfiled a representation petition on July 31, 1980, an

el ection was schedul ed to be conducted w thin 48 hours because a strike
was in progress. A the pre-election conference on August 1 the

Enpl oyer requested an additional voting site and |onger polling hours to
accommodat e the 51 enpl oyees of its |abor contractor at a jobsite 30
mles away. The Enpl oyer objected to allowng its 70 packi ng-shed
workers to vote, contending that they are not agricul tural enpl oyees.
The Board agent denied the Enpl oyer's requests and deci ded that the
packi ng-shed enpl oyees were eligible to vote. The Board agent |ater
decided to set up a second polling site but neglected to informthe

Enpl oyer until approximately a hal f hour before voting was to begin.

The Enpl oyer's observer challenged all 66 ballots cast by its packi ng-
sﬂed Yorkers. None of the 51 enpl oyees of the |abor contractor voted in
the el ection.

The | HE concl uded that the packi ng-shed workers are agricul tural

enpl oyees, hol ding that since all the produce packaged in the shed was
grown on the Enployer's land it was irrelevant that 20 per cent of the
crop was protected fromloss by the Enpl oyer's arrangenent w th anot her
person. The |HE found that the Board agent gave insufficient notice of
the second polling site and in effect disenfranchised nost or all of the
51 | abor contractor enpl oyees. The |HE found insufficient evidence to
support the Enpl oyer's Ioost-el ection objection that the UFWcreated a
climate of fear and violence prior to the el ection.

The | HE recommended openi ng and counting the 66 chal | enged bal | ots and
certifying the result should the nargi n between the UFWand No Lhi on
exceed 51 votes. The | HE recommended setting the election aside if the
nargin were 51 votes or |ess.

PR R BOARD CEO S ON

In Gow At (August 7, 1981) 7 ALRB Nb. 19, the Board adopted the | HE s
concl usi ons as to the packi ng-shed enpl oyees, holding that the Enpl oyer
packaged no produce in its packing-shed that was grovm by an i ndependent
grower. The Board directed that the 66 chal | enged bal | ots be opened and
counted, reserving ruli nﬁ on the post-el ection objections until they
coul d be assessed in light of the revised tally of ballots.

BOARD DEAQ S ON

Inlight of the revised tally, the Board affirned the renai ni ng

findings, rulings, and conclusions of the |HE and certified the UFWas

}Arhe excl usi ve representative of all the agricultural enpl oyees of G ow
t.

* * *

This Case Sutmary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.



Glroy, Gdifornia

STATE G CALI FCRN A
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Petitioner.
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DEQ S ON AND CERTI H CATI ON GF REPRESENTATI VE
Followng a Petition for Certification filed by the United FarmVérkers
of Anerica, AFL-AQ (UWRW on August 19, 1980, a representation el ection

was conducted on August 26 anong the Enpl oyer's agricul tural enpl oyees.

The official Tally of Ballots showed the following results:

Uw. . . ... .. . 116
No Lthion. . . . . . . 9
Chal | enged Ballots. . 50
Total . . . . . . . . 175

The Enpl oyer tinely filed post-el ection objections, one of
whi ch was set for hearing. In its objection, the Enployer alleges that
the UFW through its agents, coomtted acts of physical and verbal
vi ol ence whi ch prevented enpl oyees fromnaking a free choice as to a
bar gai ni ng representati ve.

A hearing was hel d before Investigative Heari ng Examner (IHE)
Janet Mining in Qctober 1980. In a decision issued on January 19, 1981,
the | HE found that, although the incident of



vi ol ence occurred on the date all eged, the viol ence was not of such
character as would tend to affect the outcone of the election. The | HE
recomrmended that the Enpl oyer's objection be di smssed and that the UFWbe
certified as the exclusive representati ve of the Enpl oyer's agricul tural
enpl oyees.

The Enployer filed tinely exceptions to the | HE Decision and a
brief in support of its exceptions.

Pursuant to Labor Code section 1146, the Agricultural Labor
Rel ations Board has delegated its authority in this case to a three-nenber
panel .

The Board has considered the record and the attached Decision in
light of the exceptions and brief, and has decided to affirmthe IHE s
rulings, findings, and concl usions, and to adopt her recommendati ons.

Respondent excepts to the IHE s finding that the peopl e invol ved
in the field-rushing incident were not agents of the UFW To the extent
this exception suggests that a different result woul d be reached if the
field-rushers were UFWagents, it is wthout nerit. Al violence, actua
or threatened, is coercive to a greater or |esser degree depending on the
circunstances and the character of the author. The violence in this case
was isolated and renmote fromthe el ection and therefore would not tend to
create an atnosphere of fear or coercion sufficient to affect the free
choi ce of the voters, regard ess of the status of the field rushers.

Frudden Enterprises, Inc.  (Aug. 21, 1981) 7 ALRB No. 22.

Accordingly, the Enpl oyer's objection is hereby di smssed, and we

shall certify the UFWas col | ecti ve bargai ning representati ve

7 ALRB No. 33 2.



of the Enployer's agricultural enpl oyees.
CERTI H CATI ON OF REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes have
been cast for the Lhited FarmVWrkers of Arerica, AFL-AQQ and that,
pursuant to Labor Gode section 1156, the said | abor organization is the
excl usive representative of all agricultural enpl oyees of Joseph Qubser
Gonpany, in the Sate of Galifornia for purposes of collective
bargai ning, as defined in Labor Code section 1155.2(a), concerning
enpl oyee' s wages, hours, and worki ng conditions.

Dated: Otober 9, 1981

HERBERT A PERRY, Acting Chai rman

JON P. MCARTHY, Menber

JEROME R WALD E Menber

7 ALRB No. 33



CASE SUMVARY

Joseph Qubser Co. (WY 7 ALRB No. 33
Case Nb. 80-RG 47-SAL

|HE DEQ S ON

The I HE found that UFWsupporters rushed Respondent's fields in August
1980 and coomtted acts of violence and intimdati on. However, the
conduct of the field-rushers was isolated and renote in tine fromthe

el ection and would not tend to create an atnosphere of fear and coercion
that would interfere wth enpl oyees' free choice. The IHE therefore
recormended that the Enpl oyer's objection to the el ection be di smssed
and the UFWbe certified as exclusive representative of Respondent's
agricul tural enpl oyees.

BOARD DEO S ON

The Board adopted the IHE s rulings, findings, conclusions, and
recomrmendat i ons, di smssed the objection, and certified the UFW

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *

7 ALRB No. 4,
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In the Matter of: ~a e
JC5EPH GBSER AQ,
Case Nb. 80-RG47-SAL
Enpl oyer,
and

WN TED FARM WIRKERS CF
AVER CA, AFL-AQ

Petiti oner.

Robert M H nrichs
Abranson, Church & S ave
for the Enpl oyer.

CGarnen S Hores and S ephen
Matchett for the Wnited Farm
Wrkers, AFL-AQ

CEQ S ON
STATEMENT F THE CASE

JANET N NG Investigative Hearing Examner: This
case was heard before ne on Gctober 22 and 23, 1980, ¥ in Glroy,
CGalifornia.

O August 19, 1980, the Uhited FarmWrkers of America,
AFL-A O (hereinafter "URW or "Uhion") filed a petition for
certification of the agricultural enpl oyees of Joseph GQubser (o.
(hereinafter "Enpl oyer" or "Qibser"). The Agricultural Labor

Rel ations Board (herei nafter "ALRB' or

1/ Wl ess otherw se specified, all dates are in 1980.



"Board") subsequently conducted an el ecti on on August 16, 1980. The

results of the election were as fol |l ows:

UFW 116
No Uhi on 9
Unhresol ved Chal | enged Bal |l ots 50
Total Ballots 175

Follow ng the el ection, the Ewl oyer tinely filed an
obj ections petition pursuant to Labor Code section 1156.3 (c). The
Executive Secretary dismssed two of the Enpl oyer's objections and set
athird for hearing. The Enpl oyer then filed, pursuant to 8 Cal.
Admn. (ode section 20393(a), a request for review of the Executive
Secretary's dismssal of objections. Oh Gctober 20, 1980, the Board
uphel d the Executive Secretary's dismssal of the two el ection
obj ections. ?

The issue set for hearing was:

(pj ection 1, whether an incident which occurred on
August 7, 1980, when UFWsupporters entered the Enpl oyer's garlic
field on the Anderson Ranch, affected the outcone of the el ection.

Representatives of both the Ewl oyer and the UFWwere

present throughout the entire hearing and were given a full

opportunity to participate in the proceedings. Both the

2/ Inits Brief after Hearing, the Ewl oyer renewed and
incorporated its request for review of the Executive Secretary's
dismssal of the two el ection objections. Those objections were
dismssed pursuant to the Board s post-el ection objections procedures,
8 CGal. Admn. (ode section 20365, whi ch received the approval of the
Galifornia Suprene Gourt in J. R Norton Go. v. Agricultural Labor
Rel ations Board (1979) 26 Cal. 3d 1. The Enployer's request is
t her ef ore deni ed.



Enpl oyer and the UFWfiled post-hearing briefs. Uoon the entire record,
I ncl udi ng the deneanor of the wtnesses and consideration of the briefs
submtted by the parties, | nake the foll ow ng findings of fact and
reach the foll ow ng concl usi ons of | aw

JUR SO CTT QN

Neither party chal |l enged the Board s jurisdictioninthis
nmatter. Accordingly, | find the Enpl oyer is an agricul tural enpl oyer
w thin the neani ng of Labor Code section 1140.4(c), and the UFWis a
| abor organi zation w thin the neani ng of Labor Gode section 1140.4 (f).

H NO NS G- FACT
The Enployer's Garlic (peration

The Enpl oyer grows a | ate-harvest variety of garlic. The
harvest begins in md-July, when the garlic is pulled fromthe beds in
which it is grown and placed in rows called wndrows to dry and cure.

If the garlic is allowed to dry conpletely while in the ground, the bul b
nay break fromthe stemduring pulling. Wen the garlic has dried in
the w ndrows, the next operation, trimmng or topping, begins. In this
process, a worker shakes the loose dirt fromthe garlic and renoves the
top. The Enpl oyer reaches its peak enpl oynent period during the topping
oper at i on.

In 1980, the Enpl oyer started pulling garlic in July.
However, before the pulling was conpl et ed, the Enpl oyer voluntarily
shut down its garlic operation for about two weeks because of a
general garlic strikeinthe Glroy-Hollister area. In early

August, G nnis MFadden, a buyer who sells

-3



brai ded garlic, ¥ asked the Enpl oyer to supply himwith garlic

pursuant to an earlier agreenent. MFadden pressed his request because
the longer the garlic dried in the wndrows, the greater the I|ikelihood
that the bul bs woul d break of f fromthe stens before braidi ng was

conpl eted. The Enpl oyer agreed to gather sone garlic for MFadden and
put a small crewto work on August 7 placing already-pulled garlic into

| arge bins.

The August 7 | nci dent

On Thursday, August 7, 1980, a crew of nine
enpl oyees worked in the Enpl oyer's Anderson field, |ocated at
the intersection of Anzar Road and San Juan Hi ghway in San
Benito County. % Anderson field is a large field of about 45
acres and is bordered, directly across from San Juan Hi ghway,
by a large ditch. A dirt farmroad parallels this ditch.

August 7 was the first day any enpl oyees had worked on the
Enpl oyer' s prem ses since the decision two weeks earlier to shut down
operations until general strike activity in the area subsided. The
crewwent to work in the southeast corner of Anderson field, in the
area farthest fromboth Anzar Road and San Juan H ghway. A so present
inthe field were Glberto Retiz, the crewforenan, WIlliamL. Lane,

Jr., Qubser's general

3/ | hereby correct the several incorrect references in the
hearing transcript to "grading" and "gradability" of garlic instead of
"brai ding" and "braidability".

4/ The fol l ow ng description of the August 7 incident is based on
the testinony of foreman Gl berto Retiz, general manager WIIiamL.
Lane, Jr. and farmmanager Joseph R Lane. The testinony of these three
W t nesses concerni ng the incident was substantially consistent and was
uncont r overt ed.



nanager, Joseph R Lane, Qubser's farmnanager, G nnis MFadden, the
buyer, and a truck driver. The workers were picking up garlic fromthe
w ndrows and placing it in large bins. Foreman Retiz was driving a
forklift, taking enpty bins to the workers and picking up bins filled
wth garlic.

At approxinmately 1:00 or 1:30 p.m, a group of cars
approached the field. Four to six cars stopped on San Juan H ghway,
and an additional four to six cars continued to Anzar Road and par ked

there. ¥ A group of people got out of the cars on San Juan H ghway and

started to enter the field. ¥ They did not, however, penetrate the
field to where the crew was worki ng. About 30 peopl e got out of the
cars parked on Anzar Road” and began to cross the field, noving toward
the area where the enpl oyees were working. WIIliamLane testified that
about one-fourth of the people carried red flags that displayed the
UAWs synbol , the black aztec eagle. The field was posted with no

trespassi ng si gns.

5/ WIliamLane took photographs of the peopl e who entered the
field, and he testified that Enpl oyer's Exhibit B a photograph he took
whi | e faci ng Anzar Road, shows all the cars parked on Anzar Road.

There are six cars in the phot ograph.

6/ Alberto Retiz testified that about five people got out of the
cars on San Juan H ghway, while WIlliamLane testified that there were
about 20 peopl e.

7/ WlliamLane testified that Enpl oyer's Exhibit B al so shows all
the peopl e who | eft the cars parked on Anzar Road. Al though the
phot ogr aph was taken at sone distance fromthe cars, it shows 20 to 25
peopl e entering the field fromAnzar Road.



As the peopl e entered the field fromAnzar Road, they began
to run and wave their flags, yelling in Spanish in an angry tone.
They progressed across the field at different speeds and, although
they attenpted to run, their progress was inpeded by the clods, garlic
beds, and wndrows of garlic in the field. Joseph Lane testified that,
when the people entered the field, he told the crew "Don't run,
that's what they want you to do." ¥ Joseph Lane then ran toward the
group that had entered the field and yelled, "You' re trespassing.
Get out of here." ¥ The peopl e ran past Lane and conti nued
toward the workers, picking up hard dirt clods or rocks and throw ng t hem
at the workers. Qlberto Retiz testified that he heard the peopl e who
entered the field say, "I told you guys before to get out of the fields,"
and al so heard themuse swear words in Spani sh, such as "you sons of

bitches". ¥ Sone of the workers

8/ Joseph Lane nmade this statenent in English. He testified that
nost of the ni ne enpl oyees worki ng on August 7 spoke English, wth the
possi bl e exception of the two newest enpl oyees, who probably did not
under stand hi s statenent.

9/ Joseph Lane testified that he nade this statement in both
Engl i sh and Spani sh.

10/ Retiz also testified that the people entering the field
said "W're after the Mexi cans, we are not after the gringoes”.
However, on further questioning, Retiz indicated that he did not
actually hear this statenent on August 7, but a few days earlier,
or at sone other tine, and that he "just knows" that the peopl e who
entered the field are after the Mexi cans and not the gri ngoes.



ran out of the field as soon as the people wth the flags entered.
Q hers seened bew | dered and continued to work, and then |eft when
the clods were thronn. Sone workers ran to a house | ocated on the
other side of the ditch, nore than 100 yards off the field, and
others ran to a barn | ocated past the ditch off the sout heast
corner of the field. None of the crew nenbers renained in the
field. No one saw any workers hit by dirt clods.

After all the workers had run out of the field, the people
wth the red flags started wal king out of the field along the dirt
road that parallels the ditch. Both WIIliamand Joseph Lane had
caneras. WIIliamLane took pictures while followng the people wth
flags as they left along the dirt road, ¥ and Joseph Lane ran in
front of the group to try to get a picture. Joseph Lane had
posi tioned and ai ned his canera to take anot her pi cture when he was
hit wth one of the flags. The flag struck Lane's hand, knocking the
canera to the ground. As Lane was bending down to retrieve his
canera, he was hit again wth a flag across his upper left armor

shoul der, and the flag carrier stepped on Lane's canera. ¥

11/ Al the phot ographs taken by WIIliamLane were admtted into

evi dence as Bl oyer's Exhibits B through F.  They show t he

progr essi ve novenent of the people as they entered the field from
thelr cars on Anzar Road, noved across the field, and then | eft al ong
the dirt farmroad which parallels the ditch. Sone of the people in
the photograph carry red flags. Joseph Lane took one pi cture when t he
people first entered the field fromAnzar Road, and that phot ograph,
admtted into evidence as Enpl oyer's Exhibit G shows a group of
people inthe field. As in the other photographs, sone of the peopl e
carry red fl ags.

12/ Joseph Lane testified that he bent down partly to pick up his
canera and partly fromthe force of the second bl ow
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As Lane stood up, he hit or pushed the nman who had stepped on his
canera. dnnis MFadden then grabbed Lane, and one of the peopl e who
had entered the field grabbed the person who had hit Lane with the
flag. Al parties were quite angry by this tine, but avoi ded any
further viol ence.

A the sane tine that this incident occurred, Retiz was
seated on his forklift approxinately 80 to 100 feet fromJoseph Lane.
Wien Retiz saw what was happening to Lane, he yelled "Let him |eave
him leave himalone" in Sanish. As Retiz tried to get down fromthe
forklift, several dirt clods were thrown in his direction. e hit the
front of the forklift, and one hit Retiz on the right tenpl e just next
to his eye, causing a |arge cut which began to bl eed profusely. ¥
Retiz testified that he could not tell which individual threwthe clod
that hit him but he knewit was one of the peopl e who had entered the
field.

Joseph Lane then went to help Retiz and took himto the
hospital, where Retiz received el even stitches for his cut. Retiz
testified that the entire field-rushing incident, fromthe tine the
peopl e entered the field until they had wal ked out al ong the dirt road,
took about 10 to 15 m nutes.

Wien Joseph Lane and Retiz went to the hospital, WIliam
Lane and McFadden renained in the field. About half an hour after the

people wth red flags left the field, nost of

13/ WilliamLane testified that the ground in the field had a
high clay content and broke into clods wth sharp, ragged edges that
coul d i njure soneone when t hrown.



the crew nenbers had returned to the area where they had been worki ng,
and WIliamLane tal ked to themabout finishing the work for MFadden.
Earlier, Lane had radioed his office fromhis truck, and the office had
inturn notified the |local police. A policeman arrived about the tine
the workers returned to the field and said that he woul d check back at
the field every half hour. The workers agreed to return to work and
fill afewnore bins of garlic for MFadden. WIIliamLane testified
that the workers worked wth reduced efficiency in the afternoon
because they were nervous, and it took themlonger to conpl ete the sane
anount of work they had finished in the norning.

At about 5:00 p.m, Joseph Lane and Retiz returned to
Anderson field, where three workers (SamMIlarreal, Enrique Qtega and
Juan Caudillo) were waiting for them The group discussed the fiel d-
rushi ng i nci dent.

Juan Caudillo, who worked in the crew on August 7, was the
only non-supervi sory Qibser enpl oyee that testified at the hearing.
Caudillo testified that he ran when the people wth flags entered t he
field because they started throwng dirt clods and yel ling bad words,
and he was afraid that he woul d get hurt.

The Return to Wirk

Oh Monday, August 11, the Enpl oyer started a | abor
contractor crew working on one of its other properties, the Toro Ranch.
The crew was provi ded by | abor contractor Jesus Quintero. On Tuesday,
August 12, the Enpl oyer hired about 20 or 30 workers to begin pul ling
garlic in Anderson field. During the next three days, the nunber of
workers in the Enpl oyer's own crew increased to about 60. Retiz mssed

a week' s wor k because



of his swollen eye, and when he returned on August 18, there were about
40 enpl oyees pul ling and 150 topping in the Enpl oyer's crew Because of
the two-week shutdown in its operation, the Enpl oyer had fall en behi nd
inits production schedul e and had to hire nore workers through a | abor
contractor than it nornally would in order to conplete its harvest. In
addition to the Enpl oyer's own crew of about 200 enpl oyees, there were
sonetimes as nany as three | abor contractor crews of 75 to 100 enpl oyees
working on the Enpl oyer's property in August, 1980.
ANALYS S

| ntroducti on

The Board has held that threats of viol ence and act ual
violence to workers violate the Act. VWeéstern Gonference of Teansters

(V.B. Zaninovich) (Jan. 21, 1977) 3 ALRB Nb. 57. Were threats,

including verbal threats, are made during the critical period prior to a
representati on el ection, the Board wll consider whether or not the

al | eged m sconduct created an at nosphere in whi ch enpl oyees were unabl e
to freely choose a collective bargaining representative. Patterson
Farns, Inc., (Dec. 1, 1976) 2 ALRB Nbo. 59. ¥ The Board has al so stated
that it wll follow National Labor Relations Board (NLRB) precedent and
set aside el ections where physical attacks and threats of physical
attack on enpl oyees contribute to create an at nosphere which i s not
conduci ve to the expression of a free and untrammel ed choi ce of a

bargai ning representative. Phelan and Tayl or Produce (Jan. 29, 1976) 2
ALRB No. 22.

14/ See, for exanple, San Dego Nursery (o., Inc., (June 14,
1979) 5 ALRB No. 43; Triple E Produce Gorporation (Aug. 21, 1980) 6
ALRB No. 46; Jack or _Mrion Radovich (Jan. 20, 1976) 2 ALRB Nb. 12.
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In Phel an and Tayl or Produce, the Board set aside an el ection

because of unprovoked acts of viol ence by Teanster representatives agai nst
UFWorgani zers. These attacks occurred in the presence of workers, six
days before the el ection and on the day before the el ection.  The Board
found viol ence or threats of violence by parties' representatives to be
obj ectionabl e for several reasons. Such violent acts nay inproperly

I nfl uence an enpl oyee to vote for the party associated with the viol ence
out of fear of retaliation, or nmay deter representati ves of other parties
fromcanpai gning for fear of the safety of their representatives or fear
that the enpl oyees may unw | lingly get involved in a dangerous situation.
Gondoni ng such violent acts in the course of an el ection canpai gn woul d
ri sk el ections being conducted in an at nosphere not conducive to free
choi ce, and would al so risk inpairnent of the integrity of the Board' s

el ection processes. Phelan and Tayl or Produce, supra, 2 ALRB No. 22.

The issue presented in this case is whether the fiel d-rushing
incident on August 7 in Anderson field created an atnosphere of fear and
conf usi on whi ch deprived the enpl oyees of an opportunity to express a free
and uncoer ced choi ce of a collective bargai ning representative in the
August 26 el ecti on.

The Agency Question

The Enpl oyer alleges that the peopl e who entered Ander son
field on August 7 were authorized agents of the UFW and their conduct is

therefore attributable to the UFW ¥ The Enpl oyer

15/ The burden of proof in determning union agency is on the party
asserting the agency relationship. San Dego Nursery, Inc., supra, 5 ALRB
No. 43.
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argues that an agency relationship is proved by (1) the fact that sone of
the peopl e who entered the field carried red flags bearing the UPWs bl ack
aztec eagle, and (2) the occurrence of four other incidents at other
ranches on the sane day.

The NLRB recogni zes that it is necessary to consider whet her
conduct conpl ai ned of was coomtted by the parties to the proceedi ng or by
rank and fil e enpl oyees, since "the conduct of third persons tends to have
| ess effect upon the voters than simlar conduct attributable to the
enpl oyer who has, or the union which seeks, control over the enpl oyees'
wor ki ng condi tions." QOnens-Corni ng_F berglas Gorporation (1969) 197 NLRB
219 (72 LRRM1289). The ALRB has adopted this principle and, in

det erm ni ng whet her an el ecti on shoul d be set aside, accords |ess weight to

the conduct of a non-party than to that of a party. Takara International,

Inc., dba Nedens Hllside Horal (March 15, 1977) 3 ALRB Nbo. 24.

WIlliamLane testified that about one-fourth of the peopl e who
entered Anderson field fromAnzar Road carried red flags bearing the UFW
synbol. The Board has held that the fact that enpl oyees were active union
proponents is not sufficient to attribute to the union responsibility for
thei r msconduct, absent evidence that the union was aware of, authori zed,

approved or ratified the conduct. Tepusquet M neyards (Decenber 19, 1978)

4 ALRB No. 102; DArigo Bros. of Galifornia (May 10, 1977) 3 ALRB Nb.

37, S A Gerrard Farming Gorp. (August 26, 1980) 6 ALRB No. 49. An

agency rel ationship is not established nerely by evidence t hat

enpl oyees solicited authorization cards and
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distributed leaflets in support of a union, or functioned as an in-

pl ant organi zing commttee. San Dego Nursery ., Inc., supra, 5 ALRB

No. 43. Therefore, the fact that the peopl e who entered Anderson fiel d
on August 7 carried flags bearing the UPWsynbol is by itself
insufficient to establish an agency rel ationshi p.

The Enpl oyer all eges, however, that the UFWwas in fact aware
of and approved, if not ordered, the field-rushing incident on August 7.
The Enpl oyer argues that the UFW in an effort to revive the weakeni ng
garlic strike, nounted a concerted county-w de canpai gn of vi ol ence on
August 7 to force the workers out of the fields and to naintain the strike.
In support of this argurent, the Enpl oyer cites Joseph Lane's testinony and
Enpl oyer' s Exhibits H through L.

Joseph Lane testified that, when he and Gl berto Retiz returned
fromthe hospital where Retiz's cut was treated, they stopped at the San
Benito Gounty Sheriff's dfice to register a conplaint concerning the
field-rushing incident. They spoke wth G ficer Booner, who apol ogi zed for
not being able to send soneone to Qubser's field when cal |l ed because the
sheriff's office was busy respondi ng to other conplaints of viol ence
recei ved that day. Boorner indicated that picketing had been fairly quiet
up until Thursday, August 7, which was the only day during the entire
garlic strike when there was any real viol ence.

Admtted i nto evidence over the URWs objection were Enpl oyer's
Exhibits Hthrough L, copies of five separate docunents entitled "l abor

di spute incident report”. Qe of the reports
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describes the conplaint filed by Joseph Lane and Retiz concerning the
Anderson field incident; the other reports indicate occurrences on August 7
at fields operated by Bertuccio Farns, Castle Farns and B & R Farns. The
reports concerning Bertuccio Farns and B & R Farns include a very bri ef
description of sone picket line activity, while the report concerning Castle
Farns contains no description at all. For the follow ng reasons, | find that
these reports, even in conjuction wth Joseph Lane's testinony, are
insufficient to establish that the UFWwas aware of, approved or ratified,
the August 7 fiel d-rushing incident.

Hrst, Lane's description of his conversation wth (ficer Booner
and the copies of the |abor dispute incident reports are hearsay and, under
the Board' s regul ations, are not sufficient to support a finding of fact. ¥
No exception to the hearsay rule was cited by the Epl oyer, nor was any
exception established as applicable to either Lane's testinony or the police
reports.

Assuming, arguendo, that the evidence offered by the Enpl oyer
coul d support a finding, the evidence would still be insufficient to
establ i sh that the peopl e who entered Anderson field were UPWagents.

There is no indication of who participated in the other incidents on
August 7 or their relationship to any of the parties; nor is there any
detail ed description of what happened at the other ranches, or any basis
for finding that the UAWwas aware of, approved or ratified such
incidents. The Enployer cited no | egal precedent to support its argunent

that the

16/ 8 Gal. Admin. Code section 20370 (c).
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occurrence of several incidents on the sane day is itself sufficient

to showthat all incidents were authorized or approved by the UFW

None of the w tnesses who were present on August 7 in Anderson
fiel d recogni zed any of the peopl e who entered the field. None of the
peopl e who entered the field were identified at the hearing, nor was there
any evidence of their prior activity on behalf of the Uhion or any action
by the Uhion which would indicate a grant of authority to the group. The
Enpl oyer has failed to show that the peopl e who entered Anderson field on
August 7 were agents of the UFW and their conduct wll therefore be

treated as that of non-parties.

/
/
/
/

17/ A though the Enpl oyer did not specifically argue that an agency
rel ati onship was establi shed pursuant to the doctrine of apparent
authority, | find there is insufficient evidence to establish agency
pursuant to that doctrine. InS A Gerrard Farmng Gorp., supra, 6 ALRB
No. 49, the Board stated that, in determning whet her an agency
rel ati onship can be found under the principle of apparent authori tK, it
w || consider whether any act or omssion of any party has given the
enpl oyees reasonabl e cause to believe that any agency rel ationship
exists. The fact that thengeopl e who entered Anderson field carried red
flags bearing the UFWs synmbol is insufficient cause to believe that they
were UFWagents rather than union supporters, and there is no evidence
that any Qubser enpl oyees knew of (ficer Booner's statenents to Joseph
Lane or were anare of any of the other incidents that allegedly occurred
on August 7.
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Thi s agency determnati on does not end the inquiry, however.
The NLRB has held that the fact that fear and di sorder were created by
i ndi vi dual enpl oyees or nonenpl oyees whose conduct cannot be attributed
tothe union is not controlling. Rather, the significant fact is that
such conditions existed and a free el ecti on was thereby rendered
inpossible. A Long, Inc. (1968) 173 NLRB 447 (69 LRRM 1368); DO anond
Sate Poultry Go., Inc. (1953) 107 NLRB 3 (33 LRRM 1043); The Gabri el
Gonpany Autonotive O vision (1962) 137 NLRB 1252 (50 LRRM 1369).

For exanple, in Sonoco of Puerto Rco, Inc. (1974) 210 NLRB 493

(86 LRRM 1122), the NLRB set aside an el ecti on because, on four different
occasi ons, enpl oyees were personal |y threatened wth physical violence if
they did not vote for the union. Three of the threats were nmade wthin

two days before the election. In A Long, Inc., supra, 173 N.RB 447 (69

LRRM 1368), the NLRB set aside an el ection whi ch was conducted during an
often violent and enotion-filled strike, and where events occurring during
the critical period preceding the el ection included extensive property
destructi on, anonynous tel ephone threats to eligible voters, the report of
a bonb threat and subsequent police investigations, and unruly conduct on
the picket line which required the stationing of a full-tine police
officer and police car at the enployer's premses. And in Poinsett Lunber

and Manuf act uri ng Gonpany (1956) 116 NLRB 1732 (39 LRRM 1083), the NLRB

set aside an el ection where, on four occasions during the week precedi ng
the el ection, individual enployees were threatened w th physical viol ence
or econonic loss if they voted agai nst the union. Two enpl oyees who heard

one of the threats signed
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aut hori zation cards which they had previously refused to sign. (e
threat nade two days before the el ecti on was commonl y di scussed anong
alnost all the enployees in the plant, and sone enpl oyees were so
frightened that they called the sheriff for protection. See al so
Gabriel Gonpany Autonotive Division, supra, 137 NLRB 1252 (50 LRRV
1369) .

In dervo B anco, Inc. (1974) 211 NLRB 578 (86 LRRVI 1452),

the NLRB disagreed wth the regional director's conclusion that the
effect of picket |ine msconduct was dissipated by the al nost thirty-
day | apse between the objectionabl e conduct and the el ection. The
Board found that the conduct occurred during the critical period before
the el ection and was grounds to set the election aside. However, the
m sconduct was quite serious, including the firebonbi ng and danagi ng of
enpl oyees' hones and autonobiles. In addition, strikers, acconpanied
by a uni on organi zer, visited enpl oyees' hones and warned themnot to
cross picket lines or their persons and famlies woul d be injured and
their property danaged. See al so Bloomngdal e Brothers, Inc., (1949)
87 NLRB 1326 (25 LRRVI 1242), where uni on organi zers physically attacked

two non-uni on enpl oyees a nonth before the el ection, and this viol ence
was followed by a series of "threats of bodily harmand of individual
economc disaster” nade by union officials, paid organi zers and shop
stewards "agai nst a background of the w dely known physical attack."

| will nowreviewthe evidence presented at the hearing to
determne, in light of the above cases, whether the August 7 incident

resulted in an atnosphere of confusion and fear of
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reprisal for failing to vote for or support the Uhion, which deprived the
enpl oyees of the opportunity to freely express their choice of a
col | ective bargai ning representative in the August 26 el ection.

The Enpl oyer alleges that the August 7 fiel d-rushing incident
affected the outcone of the election in tw ways: first, that the
enpl oyees were threatened and inti mdated by the viol ence and renai ned
fearful of the UAWup to the tine of the el ection; and second, that the
fear created by the August 7 incident caused nmany of the Enpl oyer's
regul ar enpl oyees not to return to work after Qubser resuned full
operations, and the Enpl oyer was therefore required to hire an unusual |y
hi gh nunber of workers through a | abor contractor in order to conpl ete
its garlic harvest. The Enpl oyer argues that the change in the
conposi tion of the workforce affected the outcone of the el ection because
only a mnority of the eligible voters were regul ar Qubser enpl oyees who
return to work for the Enpl oyer year after year. For the reasons
di scussed below, | find that the Enpl oyer has failed to show that the
August 7 field-rushing incident affected the August 26 election in a
nmanner whi ch requires setting the el ection aside.

At nosphere of Fear and Coercion

A the hearing, the Enpl oyer attenpted to denonstrate that
its enpl oyees were al ready apprehensi ve when they returned to work on
August 7. WIliamLane testified that the Enpl oyer decided to work the
crewin the area of Anderson field farthest fromany public roads to
reduce the possibility of any non-enpl oyees entering the field. Lane

coul d contact the Enpl oyer's
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office inmediately through his car radio if anythi ng happened. Lane
testified that, although the enpl oyees had not requested this protection,
the Enpl oyer offered it onits own initiative. Joseph Lane testified that
the crew was sonewhat tense on August 7 because it was the first day back
to work since the garlic strike began, and t he enpl oyees | ooked t oward

the roads near the field as they worked. ¥ A though Juan Caudillo, one

of the enpl oyees working on August 7, testified at the hearing, he did
not nention any threats he had recei ved or any uneasi ness he felt while
wor ki ng that day.

Joseph Lane al so testified that, while he was checki ng on
sone workers in the field on sone other day, ¥ he found the workers in
their cars. Wen Lane asked why they were in their cars, the workers
responded that they were threatened and did not feel safe working.

A though Lane testified that he spends nost of his tine in the fields
and is famliar wth the regul ar Qubser enpl oyees, he did not nane the
workers in the cars, describe when or where this incident occurred, or

i ndi cate who nade the threats or the contents of any threats.

18/ Lane also testified that the peopl e working on August 7 had
been threat ened by U”AWnenbers, who told themthat they did not want to
see any enpl oyees working in the fields. However, no worker testified
ccr)]ncer ning any threats, and no wtness testified concerning specific
threats.

19/ It is unclear fromLane's testinony whet her he was referring
to a day before or during the two-week shutdown in Qubser's operati ons.
WIlliamLane testified that a few enpl oyees nay have worked during that
two-week period, driving a truck or cleaning irrigati on pipe.
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| find that the above evidence is for the nost part
hear say, and is vague and concl usory. As such, it is insufficient
to establish that on August 7, prior to the field-rushing incident,
any Qubser workers felt threatened or any general feeling of
anxi ousness or fear prevail ed anong the Qubser enpl oyees.

The Enpl oyer al so attenpted to establish that the fear and
intimdation experienced by the enpl oyees who w tnessed the August 7
incident persisted until the August 26 el ection. Joseph Lane testified
that the enpl oyees worki ng on August 7 have not forgotten the incident
and still talk about it, although their fear |essens as tine passes.
Lane al so noted that the worker's production rate suffered after the
field-rushing incident, and the enpl oyees did not work wth the sane
carefree attitude Lane associates wth a garlic harvest. Instead, the
harvest occurred amdst a dull, tense atnosphere.

Wien questi oned concerni ng specific conversations about the
August 7 incident, Joseph Lane testified that five of the enpl oyees who
wor ked on August 7 approached himto tal k about the incident at
different tines during the day when they returned to work on Tuesday,
August 12. Lane renenbered SamM || arreal asking how Retiz was and
wonder i ng what woul d happen next. Lane thought that the incident
probabl y cane up agai n on Wdnesday, August 13, but coul d not renenber
any specific conversations.

Lane al so testified concerning a conversation he had wth the
Santanas, a famly that had worked for Qubser al nost steadily during

the garlic harvest for five or six years, but
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did not work August 7. Sonetine during the week after August 7, Lane
asked the Santanas why they were not working for Qibser. There was no
testinmony concerning their response, and Lane coul d not renenber if
anyone el se was present. The Santanas did not tell Lane that they had
tal ked wth any of the Qubser enpl oyees who worked on August 7. Lane
testified that the Santana famly cane back to work for the Enpl oyer

before the el ection, probably the day after this conversation. 2

Joseph Lane al so renenbered a conversation whi ch took place in
the field after work about a week before the el ection. Present were Gl berto
Retiz, Joseph Lane, Juan Caudillo, Caudill o' s brother and two or three of
his friends. Al were Qubser enpl oyees. The August 7 incident was rai sed
during the conversation, probably by SamMillarreal. The field-rushing
i nci dent was described, and the workers comment ed on how scared they had
been. Millarreal, a heavyset man, joked about discovering that he coul d run
100 mles an hour. Joseph Lane testified that there was |aughter in the
conversation, as everyone tried to find some hunor in the incident.

A though Juan Caudill o was present during the conversation, he did not
nention it when he testified at the hearing.

Wl liamLane testified that, fromAugust 7 to August 26,

Qubser' s enpl oyees tal ked about the fiel d-rushing incident while they
worked in the fields and di scussed the fact that Retiz was not

working. Retiz testified that, after returning

20/ However, no enpl oyee nanmed Santana appears in Petitioner's Exhibit
1, enpl oynent records used to prepare the eligibility list for the el ection.
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fromthe hospital on August 7, he talked to a few of the
enpl oyees working that day, and they said they were scared and
continued to express that feeling until the day of the el ection.

Juan Caudi |l o, the only non-supervi sory Qibser enpl oyee who
testified at the hearing, said that he ran out of the field on August 7
because he was scared, and he stayed scared for a long tine, until the
August 26 election. Caudillo also testified about a conversation he had
W th anot her Qubser enpl oyee naned Santiago, who was wor ki ng on August 7.
The nen tal ked about how scared they both were. On further questi oning,
Caudi |l o reveal ed the context of his conversation wth Santiago. Both nen
served as conpany observers at the August 26 el ection and cane fromthe
Witsonville polling site to the Veteran's Menorial Park site, where
Santiago was the observer. After the el ection was over, the two nen were
seated at a table, surrounded by ULhi on supporters who had gathered for the
election. ? Caudillo testified that he and Santiago tal ked about bei ng
scared of getting hurt and did not tal k about the cl od-throw ng incident or
about Retiz. Apparently, their fear was caused by the fact that they were
surrounded by UFWsupporters while they acted as the Enpl oyer's
representati ves at the el ection.

Caudillo also testified that he and Santi ago were wor ki ng

toget her cl eaning and hoeing | ettuce about a week before

21/ Athough it is not entirely clear fromGaudillo's
testinony, the conversation apparently occurred after the el ection,
during the ball ot count.

-22-



the election. Only the two nen were working, and they drove their cars
into the field because they were nervous. Wen they saw pi cketers
driving through the fields, they ran to their cars and were prepared

to drive off. #

Not all nine enpl oyees who worked on August 7 returned
to work for the Enpl oyer before the election. £ Seven of the
ni ne enpl oyees either were enpl oyed by Qubser on a fulltine basis or have
wor ked for Qubser seasonally for several years. The other two enpl oyees
were new and were working for GQubser for the first tinme on August 7. The
seven regul ar enpl oyees returned to work for the Enpl oyer after the strike
ended. Joseph Lane testified that five cane back as soon as the Enpl oyer
resuned operations, and two returned about 10 days to two weeks before the
August 26 election. 2 The remaining two, the enpl oyees who had never
worked for Qubser before, did not return after August 7. Lane further
testified that the enpl oyees who returned, wth the possibl e exception of
one, were not pulling garlic when they cane back. e was undercutting

garlic, and two were behind

22/ This may be the incident Joseph Lane referred to when he
testified that he found sone workers in their cars. See pP. 19 infra.

23/ At the hearing, the parties stipulated that the nine
enpl oyees worki ng on August 7, 1980, were Manual Accuna, Jose
Barrientos, Juan P. Caudillo, Francisco Qosco, Enrique Qtega,
I gnaci o Quintana, Herberto Sanches, Agustin Trejo, and SamM Il arreal .

24/ However, the nanes of only five of the nine enpl oyees (Juan
P. Gaudillo, Francisco Gosco, Brique Otega, Agustin Tre o, and Sam
Mllarreal} appear on Petitioner's Exhibit 1, enpl oynent records used
to prepare the voter eligibility list for the August 26 el ection.
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the undercutter naking sure that the garlic was not cut or damaged. These
three enpl oyees did not work with other Qubser enpl oyees, since the
undercutting takes pl ace before any pulling or topping, and occurs in one
part of a field while crews are working el sewhere. Lane testified that
sone of the other regul ar enpl oyees who returned were probably
supervi sors. Juan Caudillo testified that he did not work wth toppers or
pullers any tine after the August 7 incident; instead, he thinned | ettuce
w th Santi ago.

| find that the Enpl oyer has failed to establish that the
August 7 incident in Anderson field created an at nosphere of fear and
anxi ety anong the Enpl oyer's workers which persisted until the August 26
el ection. A nost, nine non-supervisory enpl oyees were working in the
field on August 7. They were frightened and inti mdated by the peopl e who
crossed the field and threwdirt clods at them and Juan Caudill o
testified that he ran out of the field because he was afraid of getting
hurt. At nost, seven of those enpl oyees returned to work wth Qubser,
but there is no evidence that they told nore than a few ot her
enpl oyees about the fiel d-rushing incident, # or that they worked
w th other enpl oyees who were not present at the August 7 incident,
except for an enpl oyee naned Santiago, who worked wth Juan

Caudillo thinning | ettuce during the week before the el ection. A ven the

Lhion's wde nargin of victory in the el ection, 2

~ 25/ The incident was discussed in a conversation at which Juan
Caudi Il 0's brother and a fewof his friends were present. However,
these other enpl oyees were not identified by nane.

26/ There were 116 votes for the UFWand 9 votes for "no uni on".
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the nunber of eligible voters shown to have been aware of or affected
by the August 7 incident is insufficient to have had an i npact on the
results of the election.

The testinony of WIIliamLane and Joseph Lane concer ni ng
general tension and anxi ety anong the Qubser workers after the August 7
incident is for the nost part hearsay and is too vague and concl usory to
support a finding that a general atnosphere of fear and intimdation was
preval ent anmong Qubser enpl oyees before the el ection. WIIliamlLane did
not describe any specific conversations he w tnessed during the period
fromAugust 7 to the election. Joseph Lane' s testinony indicates that
the workers who were working on August 7 discussed the incident and
I nqui red about how Retiz was feeling after his injury. A though Caudillo
testified that he and anot her enpl oyee naned Santiago felt scared at the
el ection, the evidence indicates that their fear was caused by the fact
that they were surrounded by UFWsupporters while they acted as the
Enpl oyer' s representatives at the ballot count. Caudillo specifically
testified that he and Santiago did not discuss the August 7 incident or
Retiz's injury. There is no evidence that either Caudillo or Santi ago
spoke to any ot her enpl oyees the day of the el ection.

Change in the Wrkforce

The Enpl oyer al so argues that the el ection nust be set aside
because the August 7 incident in Anderson field deterred its regul ar
enpl oyees fromreturning to work, resulting in a distorted eligibility

list containing an unusual |y high
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proportion of |abor contractor enpl oyees. The evi dence presented at
the hearing indicates that, although there was sone change in the
wor kf orce fromprevious years, this change was caused by a variety of
factors, and there is no evidence that the change is attributable to
the UFWor was the product of a Lhion plan to influence the outcone
of the el ection.

Joseph Lane testified that, during a nornal harvest season,
the Enpl oyer conpletes the pulling operation wth its own crew of about
60 workers. The Enpl oyer then starts topping wth a larger crew, and, if
it falls behind inits work schedul e, hires a | abor contractor crew,
nornal | y usi ng one such contractor crew each season. During peak
enpl oynent, the pulling is usually conpl eted and the enpl oyees are
topping. A this tine, about 2/3 of the enployees are hired directly by
the Enpl oyer, and the renaining 1/3 are hired through a | abor contractor.
The Enpl oyer's crew and the | abor contractor's crew work separately, wth
di fferent supervisors.

In 1980, the Enpl oyer fell behind in its production schedul e
because of the two-week shutdown in operations and was required to hire
nore |labor contractor crews than it nornal ly woul d. Joseph Lane
testified that the Enpl oyer usually ran its ow crew of 150 to 200
peopl e, and an additional 75 to 100 people in a | abor contractor crew
In 1980, in addition to Qubser's own crew of about 150 people, there were

as nany as
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three different contractor crews working at the same tine, wth 75 to 100
workers in each crew During the payroll period that determned
eligibility to vote in the August 26 el ection, the proportion of
directly-hired enpl oyees to | abor contractor enpl oyees was reversed from
previ ous years, and the workforce was approxi mately 2/3 | abor contractor
enpl oyees and 1/ 3 directly-hired enpl oyees.

Wl liamLane testified that nost of the peopl e working for the
Enpl oyer before it shut down its operation for two weeks were enpl oyees
who regularly return to work for Qubser year after year. However, the
peopl e who cane to work when the Enpl oyer resuned operations after the
garlic strike settled had not previously worked for Guibser. 2 Joseph
Lane testified that, when the Enpl oyer resunmed operations, the enpl oyees
in the GQubser crew were not regul ar enpl oyees who had previ ously worked
for the Enployer. Instead, the crew contai ned a high nunber of people
fromthe Salinas-Vétsonville-Aronas area. Lane testified that famlies
who had worked for Qubser for several years were not working during the
eligibility period, and, therefore, only about 40 percent of the
enpl oyees eligible to vote in the August 26 el ection were "veterans" or

persons who nornal |y woul d have been

27/ WlliamLane testified that he was famliar wth the
conposi ti on of the workforce because the eligibility list for the August
26 el ection was prepared under his direction. Lane also testified that
people inthe Alroy area were afraid to go back to work for the Enpl oyer
after the strike settled because they had been threatened at their hones
or at the labor canp. However, no wtnesses testified as to any specific

threats or the identity of anyone who nade or received a threat. |In
fact, WlliamLane testified that there was abundant |abor avail abl e
after the strike ended. | find that Lane's testinony is too vague to

establish that threats were nade, or that threats accounted for the
failure of any workers to return to work for Qubser.
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inthe Enployer's own crew % However, Lane al so testified

that, although he knows sone of the enpl oyees who work for the | abor
contractor, he is not as famliar wth the | abor contractor enpl oyees as
he is wth the regul ar Qubser enpl oyees. Lane is sure that sone of the
| abor contractor enpl oyees return to work at Gubser year after year. #
The Enpl oyer also alleges that Retiz's week-|ong absence
caused a change in the workforce because Retiz was not able to supervise
his regular crew S nce there was no supervision for the Enpl oyer's crew
the labor contractor crew started Mnday, August 11, at Toro Ranch, ¥
and the Qubser crew started Tuesday, August 12, at Anderson fiel d. Joseph
Lane spent sone tine supervising in Anderson field during the week that
Retiz was absent, and there were al so two or three other peopl e
supervi sing the crew If Retiz had not been injured, he coul d have
started the Qubser crew one day earlier. However, Lane testified that
the pulling crewcan only function effectively at a certain size, and
that even if Retiz had been working, the crew woul d not have been

31/
| arger. —

28/ Joseph Lane testified that he | ooked at the eligibility |ist
used in the election in order to arrive at his estinates concerning the
conposi tion of the workforce.

29/ Refugio Bravo, a garlic worker, testified that he has worked
for several garlic growers through a | abor contractor, and sonetines
returns to work for the sane grower nore than once. Bravo said that he
often works for nore than one conpany in a season, and knows of ot her
garlic workers who change enpl oyers during a season.

30/ Joseph Lane testified that the | abor contractor crew was goi ng
to gegl n working for soneone else if it did not start at Qibser on
Monday .

31/ In addition, WlliamLane testified that work began at Anderson
field wth a snall crew because some of the garlic had been undercut and
was so brittle that the crew had to be extrenely careful to get the whol e
garlic out and not just the stem
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| find that Retiz's absence caused, at nost, one day's work to be | ost
for the pulling crew and the Enwpl oyer was able to start a | abor
contractor crewthat day at another |ocation. The Enpl oyer has failed to
show that the conposition of the workforce changed because of Retiz's
absence.

A though the evidence indicates that this year there was sone
change in Qubser's workforce fromprevious years, | find that the
Enpl oyer has failed to showthat the change is attributable to the UFW
or is sufficient grounds to warrant setting aside the election. The
Enpl oyer fell behind in its production schedul e this year because of its
vol untary decision to shut down operations for two weeks. It was the
Enpl oyer' s practice to hire a labor contractor crew when its own crew
could not keep up wth the work, and this year, since it was further
behi nd than usual, the Enpl oyer hired nore | abor contractor crews than
usual . The Enpl oyer has failed to name any regul ar Qubser enpl oyees who
did not return to work after the August 7 incident, ¥ and has not
produced persuasi ve evi dence indicating why any regul ar enpl oyees did
not return to work at Qubser. The Enpl oyer had no troubl e getting
workers after the August 7 incident, and WIliamLane testified that

t here was an abundance of peopl e | ooki ng for work.

32/ According to Joseph Lane, the one famly he nentioned, the
Santanas, returned to work shortly after talking to him Lane testified
that, of the nine enpl oyees working on August 7, the only two who did
not return to work were the two who had never worked for Quibser before.
The Enpl oyer Fresented no payrol | records or other enpl oynent records to
support its allegation that regul ar GQubser enpl oyees did not return to
work after August 7.
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The Enployer cites no | egal precedent for its argunent
that the el ection shoul d be set aside because of a change in the
conposi tion of the workforce. ¥ The Enpl oyer does not allege, nor has it
shown, that it was not at 50 percent of peak enpl oynent when the el ection
occurred, as required by Gal. Lab. Gode section 1156.4, or that any
persons who were ineligible to vote voted in the el ection.

The Board clearly does not condone the type of viol ence that

occurred on August 7 in Anderson field. Phelan and Tayl or Produce,

supra, 2 ALRB No. 22. However, section 1156.3 (c) of the Agricultural
Labor Relations Act requires that the Board certify elections unless it
determnes that there are sufficient grounds to refuse to do so. See

Chula Vista Farns, Inc. (Decenber 16, 1975) 1 ALRB Nbo. 23. The burden is

on the Enpl oyer in this case to showthat the August 7 incident created
an at nosphere of fear and coerci on whi ch deprived the enpl oyees of an
opportunity to express a free and untrammel ed choi ce of a bargai ni ng
representative. TMW Farns (Novenber 29, 1976) 2 ALRB No. 58. | find
that the Enpl oyer has not shown that the

33/ | reject the BEnpl oyer's suggestion in its post-hearing brief
that garlic workers |ike Refugi o Bravo, who work for various garlic
growers through a | abor contractor, vote differently in a representation
el ection because they are not "loyal" to one enpl oyer. Such a
consideration is inappropriate in determning whether the results of an
el ection should be certified. BEmwloyees hired through a | abor contractor
have the sane interest in their wages, hours and working conditions as
workers hired directly by an enﬁl oyer, and the ALRA protects the right of
all agricultural enpl oyees to choose a collective bargai ni ng
representati ve. The Enpl oyer's concern seens especially specious in
light of Joseph Lane's testinony that sonme of the |abor contractor
enpl oyees return to Qubser year after year, and Refugi o Bravo' s testinony
that, while working through a | abor contractor, he has returned to work
for the sane garlic growers nore than once.
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August 26 el ection was conducted in an at nosphere of coerci on and
hostility.
The August 7 incident was an isolated event whi ch occurred al nost

three weeks before the el ection ¥

and was not aut horized, approved, or
ratified by the UFW There is no persuasi ve evidence that the incident was
the cumnation of a series of threats of that a continuing at nosphere of
fear and hostility persisted until the election. The type of violence

whi ch occurred was neither as egregi ous nor as w despread as the viol ence
whi ch has pronpted the NLRB to set aside el ections. See, for exanple, A
Long, Inc., supra, 173 NLRB 447 (69 LRRM 1368); Poi nsett Lunber and

Manuf act uri ng Conpany, supra, 116 NLRB 1732 (39 LRRM1083). There is no

evi dence of w despread know edge of the August 7 fiel d-rushing incident
anong the large group of enpl oyees who worked for the Enpl oyer before the
el ection, nor is there evidence that the workers invol ved in the August 7
i nci dent worked w th other enpl oyees who were not present on August 7 or
di scussed the incident wth a significant nunber of enpl oyees before the

el ection. ¥

34/ See Bridgeport Castings Gonpany (1954) 109 NLRB 749 (34
LRRVI 1433) .

35/ The NLRB has recently held that, in order to be sufficient to set
asi de an el ection, the conduct conpl ai ned of nmust not only be coercive,
but "nust be so related to the el ection as to have had a probabl e ef f ect
on the enpl oyees' action at the polls." Hckory Sorings Manufacturing Co.
(1978) 239 NLRB 641 (99 LRRM 1715). There is no evidence that the peopl e
who entered Anderson field on August 7 nmade any statenents which invol ved
threats to enpl oyees based on how they woul d vote in an el ection, and no
statenents were nade relating to events surroundi ng or concer ni ng an
election. It is unlikely that the incident woul d have coerced t he
enpl oyees into voting in a particular manner, and it thus coul d not have
affected the outcone of the election. FHrestone Seel Products (1979) 241
NLRB No. 57 (100 LRRM 1612).
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Bven if the August 7 incident coerced and intimdated those
enpl oyees who were worki ng on August 7 or who were shown to have been
aware of the field-rushing incident, the nunber of such enpl oyees is
insufficient to have affected the outcone of the el ection, given the
UFWs wide nargin of victory.

GONCLUSI ON
For all the above reasons, | conclude that the August 7
incident in Anderson field did not create an at nosphere of fear and
coer ci on whi ch deprived the enpl oyees of an opportunity to exercise
their free choice in the August 26 el ection, and the August 7 incident
therefore does not warrant setting aside the el ection.

RECOMMENDATI ON

Based on the findings of fact, anal ysis and concl usi ons
herein, | recommend that the Enpl oyer's objection be di smssed and t hat
the Uhited FarmWrkers of Anerica, AFL-AQ be certified as the
excl usive bargaining representative of all the agricultural enpl oyees
of the Enployer in the Sate of California
DATED  January 19, 1981

Respectful |y submtted,

N gt Vs

JANET VI NI NG
| nvestigative Hearing Exam ner
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