Glroy, Gadifornia

STATE CF CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD

A & D OR STGPHER RANCH
Enpl oyer, Case No. 80-RG5-SAL
and
WN TED FARM WRKERS O
AMR CA AHL-AQ

Petiti oner.

7 ALRB No. 31

N’ N N N N N N N N

DEQ S ON AND CERTI H CATI ON OF REPRESENTATI VE
Followng a Petition for Certification filed by the United Farm Vérkers
of Anerica, AFL-Q O (UFW on July 26, 1980, a representation el ecti on was conduct ed

on July 30, 1980, anong the" Enpl oyer's agricultural enployees. The official Tally

of Ballots showed the follow ng results:

WPW. ... 188
No Lhion ............. 5
Chal | enged Ballots .... 169
Total ................. 362

The Enployer tinely filed post-el ection objections, three of which were
set for hearing. In these objections, the Enpl oyer alleged that the conduct of
pi cketers intimdated and threatened the Enpl oyer's workers and affected the out cone
of the election; that the Agricultural Labor Relations Board (Board) inproperly
forced a stipulation on the opening of el even challenged ballots; and that the
Enpl oyer was not at 50 percent of peak enpl oynent during the payroll period

i medi atel y preceding the



filing of the Petition for Certification.

A hearing was held before Investigative Hearing Examner (I1HE) Mchael K
Schmer on Novenber 12 and 13, 1980. |In a decision issued on March 5, 1981, the I HE
found that the Enpl oyer had not shown that the all eged conduct of picketars affected
the outcone of the el ection, nor that the el ection was conducted i n an at nosphere of
fear. The IHE found that the Board had not forced a stipul ation on the openi ng of
the el even chal l enged ball ots, and that the Board agent had reasonably det er m ned
that the Enpl oyer was at 50 percent of peak enpl oynent at the tine of the filing of
the Petition for Certification. The |HE recormended that the Epl oyer's objections
be di smssed and that the UFWbe certified as the excl usive representative of the
Enpl oyer' s agricul tural enpl oyees.

The Enpl oyer tinely filed exceptions to the |HE Decision and a brief in
support of its exceptions. The UFWtinely filed a response to the Epl oyer's
except i ons.

Pursuant to Labor (ode section 1146, the Board has del egated its
authority in this case to a three-nenber panel .

The Board has considered the record and the attached Decision in |ight of
the exceptions and briefs, and has decided to affirmthe IHE s rulings, findings,
concl usi ons, and recommendati ons as nodified herein.

In his Decision, the |HE found that the Board agent had reasonably
determned peak by using the "averagi ng" nethod adopted in Mario Sai khon, Inc. (Jan.
7, 1975) 2 ARB No. 2. The IHE determned that in cal cul ating peak, the Board agent
had properly

7 AARB No. 31 2.



excl uded three days fromthe eligibility week average, since little or no work was
perfornmed on those days, allegedy because of a strike.

V¢ do not reach, the representative days issue in this case, because we
find that the Board agent coul d reasonably have determned peak using the "body
count” nethod. V¢ hereby reaffirmour statenent in Donley Farns, Inc. (Sept. 22,
1978) 4 ALRB Nb. 66, that use of the Sai khon averagi ng nethod is unwarranted where a

conventional count of the nunber of enpl oyees in each of the payroll periods

establ i shes that the enpl oyer was at peak during the pre-petition period. Thus the
first determnation shoul d be whether the peak requirenent is satisfied by the

enpl oyee count nethod. |f that nethod fails to produce a finding of peak, only
then shoul d the Sai khon averagi ng nethod be appl i ed.

In the instant case, during the eligibility period there were 429
enpl oyees on the payroll, and during the 1979 peak period there were 755 enpl oyees
on the payroll.¥ Snce 429 is nore than 50 percent of 755, peak is established.

CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that a maority of the valid votes

Y The Enpl oyer subnitted payrol | records to the Board aglzjent for the weeks endi ng
August 15, 16, and 17, 1979, as evidence of 1979 peak enpl oynent for its regul ar,
steady, and | abor contractor enpl o%ees. At the hearing, the Enpl oyer's w tness
Robert Christopher clained that |abor contractor Cabrera' s Bayroll record whi ch was
clearly narked "period ending 8 22/ 79" was actual |y applicable to the period endi ng
8/ 16/ 79, and therefore shoul d have been used in place of the snaller |ist narked
"period ending 8 15/79" in determning peak. V¢ note that it is the Enpl oyer's
burden to keep accurate payrol | records, and that the Board agent was entitled to
rely on the accuracy of the payroll infornmation submtted to himby the Enpl oyer.

7 ALRB No. 31 3



have been cast for the Lhited FarmVrkers of Averica, AFL-AQ and that, pursuant
to Labor Gode section 1156, the said |abor organization is the exclusive
representative of all agricultural enpl oyees of A & D Christopher Ranch in the Sate
of Galifornia for purposes of collective bargaining, as defined in Labor Code
section 1155.2(a), concerning enpl oyees' wages, hours, and worki ng conditi ons.

Dated: Qctober 9, 1981

JG-N P. MOCARTHY, Menber

ALFRED H SONG  Menber

JEROME R WALD E Menber

7 ALRB No. 31 4,



CASE SUMARY

A & D (hri stopher Ranch 7 ALRB No. 31
(WY Case No. 80-RG5-SAL

|HE DEQ S N

The I HE found that the all eged conduct of picketers had not affected the
out cone of the election conducted July 30, 1980, that the Board agent had reasonably
determned peak by using the Sai khon averagi ng nethod, and that the UFWshoul d be
certified as the representative of the enployer's agricultural enpl oyees.

BOARD DEAQ S ON

‘The Board affirned the IHE s findings that the enpl oyer was at peak and
that the picketers' conduct had not affected the election results, and it certified
the UFWas the excl usive representative of the enployer's agricultural enpl oyees.
However, it ruled that the Board agent should first have determned whether peak was
establ i shed by the conventi onal er‘rﬁl oyee count nethod, before appl ying an averagi ng
met hod. The Board did not reach the i ssue of whether peak coul d reasonably have
been est abl i shed b?/ averaging, since it nade its own determnation that peak was
establ i shed by enpl oyee count.

* %%

This Case Summary is furnished for information only and is not an official statenent
of the case, or of the ALRB.

* k%
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STATEMENT CF THE CASE
MOHAE K SCHMER Investigative Hearing Examiner: This case was heard
before me on Novenber 12 and 13, 1980, in Glroy, Galifornia. The objections
petitions ¥ filed by A& 0 Christopher Ranch ( hereinafter also referred to as
the "Empl oyer") and served on the Whited FarmWrkers of Amwerica, AFL-A O

(hereinafter also referred to as the "UFW), alleged twenty-three instances of

m sconduct whi ch the enpl oyer argues require the Agricultural Labor Rel ations
Board (hereinafter also alternatively called the "Board" or the "ALRB') to set
aside the el ection conducted anong its enpl oyees on July 30, 1980. By order
served Septenber 8, 1980, the Executive Secretary of the Board di smssed
sevent een obj ections and ordered that this hearing be conducted to take
evi dence on the renai ni ng objections. h ctober 8, 1980, the Executive
Secretary granted the Enpl oyer's. Request for Reviewwth regard to an
addi tional incident.

Al parties were represented at the hearings and were given full
opportunity to participate in the proceedings. Both submtted post-hearing
briefs. O January 12, 1981, an off the record conference was hel d before ne

sitting in San Franci sco.

1/ The original objections were filed on August 4, 1980. Suppl enents were
filed August 4, and August 5, 1980.



The attorneys for both parties were present. Subsequently, reply briefs
wore recei ved by ne fromboth parti es.

Upon the entire record, and after consideration of the argunents nade
by the parties, | nade the follow ng findings of fact, conclusions, and

reconmendat i ons.

FI ND NS GF FACTS

JUR SO CIT AN

Nei t her the Enpl oyer nor the URWchal | enged the Board' s jurisdiction.
Accordingly, | find that the Ewpl oyer is an agricultural enpl oyer wthin
the neani ng of Labor Code section 1140.4 (c), that the UWFWis a | abor
organi zation wthin the neani ng of Labor Gode section 1140.4 (f), and that

an el ection was conducted pursuant to Labor Gode section 1156.3 anong t he

Enpl oyer' s enpl oyees.

I
THE ALLEGED M SCONDUCT

The objections set for hearing allege two instances of i nproper conduct
of the election by the Board agent in charge and i nproper conduct on the part
of the UFW Wth regard to the Board agent, the Enpl oyer first alleges that
the Board agent inproperly forced a stipulation on the opening of
appr oxi mat el y el even chal | enged bal | ots; second, the Enpl oyer alleges that
the Board agent abused his discretion in conducting the el ection because the

nunber of enpl oyees



enpl oyed in the last payroll period prior to the filing of the
certification petition did not reflect fifty percent of the Enpl oyer's

peak agricul tural enpl oynent for the current cal endar year. Wth regard to
the UFW the Enpl oyer alleges that conduct at the H Toro Ranch on July 27,
1980, the Rodriguez | abor canp on July 28, 1980, and the Chri st opher

packi ng shed on July 29, 1980 intimdated and threatened the Enpl oyer's
enpl oyees and affected the results of the el ection.

11
BACKGRAND AND FACTS

R & D Ghri stopher Ranch is involved in grow ng harvesting
harvesting several agricultural products in Galifornia. In conducting
its operation, the Enpl oyer enpl oys regul ar and seasonal enpl oyees who
are hired either directly by the Enpl oyer or contracted for through a
| abor contractor.

A petition for election was filed in this matter on July 2, 1980. %
Muich of the evidence presented at the hearing went to the sufficiency
of the show ng of interest, a subject not nowat issue. The petition
alleged the existence of a strike and this fact was not disputed at the
hearing. However, the tine the strike began was di sput ed.

An election was noticed and directed for July 30, 1980 at 6:00 p. m

The tally of ballots for the el ection showed the follow ng results:

2/ Wnless otherwse indicated, all dates herein refer to cal andar year
1980.



UFW - 188
No Uhi on - 5
(hal I enged Bal | ot s - 169 3/

ne hundred sixty-five ballots were chall enged by the Board agent. FH ve
were chal I enged by both the Board Agent and by Christopher Ranch. At
the outset of the hearing, the UFWproposed that all 169 chal | enged

bal | ots be counted to determne whether or not one of the three issues
set for hearing, the stipulation on el even ballots, coul d be avoi ded
because the el even woul d not be outcone determnative. The Gounsel for

Chri stopher Ranch did not join in the stipul ation.

Wth regard to the al |l eged Board agent m sconduct affecting the
results of the elections, for the reasons set forth below | find, first,
that the Board agent did not inproperly force a stipulation on the opening
of approxi mately el even chall enged ball ots; and, second, that the nunber of
enpl oyees enployed in the last payroll period prior to the filing of the
certification petition substantially exceeded fifty percent of the

Enpl oyer' s peak agricultural enpl oynent for the current cal endar year.

Wth regard to the al | eged UPWm sconduct, |

9 |HE Bxhibit 3



find that the Enpl oyer failed to present persuasive evi dence concerning the
alleged incident at the Christopher packing shed on July 29, 1980, and for that
reason, this objection is recormended di smssed w thout further discussion or
anal ysis. Evidence was presented that two other incidents occured at the Toro Ranch
on July 27, 1980 and the Rodriguez | abor canp on July 25, 1980. However, no
evi dence was presented that either incident affected one vote. No voter testified
that he or she had been affected. |ndeed, both. incidents involved workers who, in
the main, were not participants in the el ection. The stipul ati on objections | acks
nerit because the enployer's attorney at the tine directed the Enpl oyer's observer
to enter into the stipul ation.

The nmaj or issue raised by Christopher Farns is peak. The petition for
certification alleged that the Enpl oyer was at 50 percent of its agricultural
enpl oynent. Al though prior to the el ection, the Enpl oyer inforned the Board
Agent in charge it was not at peak, the Beard Agent deternmned the peak
requi renent was satisfied. For the reasons discussed below | find that the

Board Agent's determnation that the peak requirenent was satisfied is correct.



ANALYSTS AND CONCLUSI ONS

A Th_eAlegationthat the Sipulation
Initiated by the Conpany was Forced
by the ALRB.

The enpl oyer seeks to set aside the election alleging that the ALRB coerced a
stipulation to the counting of el even challenged ballots. Lawence A derette, the
Board F el d Examner who conducted the election testified that followng the
el ecti on he was approached by Ron Barsaman, attorney for the Enpl oyer, concerning
the counting of challenged ballots. A derette testified that Barsaman asked to
have sone chal | enges counted. Barsaman then arranged to have the bal | ots of
voters, who coul d be recogni zed by Maria Pena, the Gonpany observer, counted. A
the request of, and in the presence of Barsaman, el even voters were identified by

Maria Pena as persons she knew to be enpl oyees of the Enpl oyer.
The Board agent, Al derette, then prepared a stipul ati on whi ch was revi ened by,
and approved by Barsamian who then advi sed Maria Pena, the Enpl oyer's observer, that

she shoul d si gn.

Al eleven chal l enged bal | ots were then opened and count ed.



Pena testified that Barsaman was present throughout the stipul ation

i ncident and that Barsamian advi sed her to sign the stipul ation.

The gist of the enployer's objections is that notw thstandi ng the
foregoing, the | ateness of the hour, the setting, and the observer's age

conbined to force a stipulation. This position |acks nerit.

Enpl oyer's observer denied that anyone forced her to sign the
stipulation and, to the contrary, admtted that the Enpl oyer's attorney
directed her to sign it. Barsaman was never presented as a wtness to

contradict A derette.

The bal lots were counted only after the Enpl oyer's observer signed a
decl aration under penalty of perjury that she recogni zed each of the el even
chal I enged voters, "as enpl oyees of Christopher Ranch who worked during the
week of July 18-25, 1980 [ the eligibility week 1 using the work nunbers of

famly nenbers. "

There are no grounds to overturn this election due to the enpl oyer's
subsequent change of mnd regarding its ow stipulation. The enpl oyer has
present ed no evi dence disputing either the validity of the stipulation or

Barsam an' s




authority to direct it. Gonsequently, the Enpl oyer's objection concerning the

el even chal | enged bal lots is rejected.

B. The Al egations regarding the | oyees
‘of the Toro FHeld on July 27 and Residents
of the Toro Cano on July 28.

The Enpl oyer contends that UFWstrike activities on July 27 and July 28
interferred wth the fair conduct of the election. The UFWcontends that this
strike activity did not so interfere for two nain reasons. Frst, the activities
were observed by workers who were different workers than those who | ater voted.

Second, the picketing activities did not constitute objectionabl e conduct.

Mbst of the persons who viewed the strike incidents at Toro Field on July 27
and Toro Canp on July 28 were enpl oyees of |abor contractor Ramro Rodriguez, not of
the Enpl oyer. The Enpl oyer was not abl e to show that the persons who viewed the
strike incidents of July 27 and July 28 voted in the el ection. The evi dence
suggests to the contrary. Enployer's Exhibit 29 lists the Rodri guez enpl oyees who
worked on July 27, and July 31, the day after the election. There is virtually no
overl ap between the enpl oyees working on each day. There is |ikew se al nost no
overl ap between Enpl oyer's Exhibit 29 and the eligibility |ist.

Thus, even were the conduct in either of the incidents objectionabl e,

nei ther incidents took place wthin the view
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of nore than a very few if any, persons who voted in the election. The

inpact, if any, would be de mininus.

It does not appear that any of the enpl oyees listed as working on July 27, the
date of the alleged Toro field incident, were participants in the July 30, election.
Nor does it appear that any of the residents of the Rodriguez canp on July 28 were
participants in the el ection. No persuasive evidence was introduced to indicate
that the non-voters who wtnessed the two incidents interacted wth eligible voters.
Rather, it appears that the w tnesses were enpl oyed by | abor contractor Rodriguez
and lived in his separate canp. Nb specific evidence was presented that a single

participant in the el ection was influenced by all eged m sconduct .

BEven were the enpl oyer's contention that the enpl oyees at the Toro field on
July 27, 1980 and/or the residents of the Rodriguez canp on July 28, 1980 were

participants in the el ection, no conduct affecting the election is apparent.

nh July 27 at the Toro field, the labor contractor told the enpl oyees to
return to sone vans because the strikers "were tal king". The strikers asked the
workers in the field to "leave wth theni. The workers were general |y about 300
yards fromthe picketers. There were wonen and chil dren anong t hose who entered

the field. No incident of violence



i nvol ving a worker was described. Apparently there was a confrontation between
| abor contractor Ramro Rodriguez, a large nan nore than six feet tall and

wei ghi ng over 200 pounds, and a wonan. The wonan apparently threw a garlic'
and/or a rock at Rodriguez.

No testinony was offered that any worker was assaulted by the strikers; the

only incident of alleged violence invol ved Rodri guez and the wonan.

The incident where the woman threw the garlic and/or rock at Rodriguez was de
mninus. It is not believable that the strikers intended to assault a | arge body of
nen inafield wth wonen and children as the strikers. The incident does not

appear unpeaceful. This does not appear to be an occurence of viol ence but rather a
pl ea for support.

DCue to the 300-yard di stance between the pickets and the strikebreakers and t he
fact that the workers were far fromany public street, it is clear that the
strikers w shed to speak wth the Christopher Ranch garlic workers. The only
apparent way of doing so was to go where the workers were. These strikers proceeded

toward the work area, although by the tine they arrived, the workers had been
her ded

-10-



into vans by the foreman. Noevidence of rock throw ng by the entering strikers was
offered. No violence was directed toward any worker and there i s no evi dence t hat

any worker was intimdated.

A though no "access violation" is specifically alleged by the Ewl oyer/ and
al though an entry such as that described here may not technically be called
"access”, it is clear that even unwarranted entries onto an enpl oyer's property are
not thensel ves sufficient grounds to set aside an election. See e.g. (George
Arakelian Farns, Inc., 4 ALRB No. 6 (1978). In fact, in Arakelian, the Board uphel d

the electionin the face of fifteen violations of access of the type conpl ai ned of

by this enpl oyer.

The second incident on July 28 occurred when nany pickets went to the | abor
canp and bl ocked the entrance so strikebreakers woul d not work. The picketers
stood on a public road. Nb violence was all eged.

There were many nany wonen and children present. No threats and no vi ol ence
are apparent. Strikers inplored the strikebreakers not to break the strike. Mst
peopl e inside did nothing. The Christopher Ranch workers were outside the canp.

Mbreover, it appears that no UFWrepresentative present on July 28.

-11-



No worker testified that he/she was put in fear. No testinony of viol ence
was offered. Nb testinony was offered that anyone was bl ocked or that any
person had to force his way out. There were no threats. The picketing in the
presence of wonen and children at the scene had a peaceful nature.

Petitioner produced no evidence indicating that the picketing of July 28 in

any way affected the results of the el ection.

The Board has held that in representati on cases where threats or viol ence
are alleged, the election wll not be set aside unless it can be shown that the
conduct affected the results of the election, or that the el ecti on was conduct ed

In an atnosphere of fear. Jack or Marion Radovich, 2 ALRB No. 12 (1976). Cases

where the Board has set aside el ecti ons because they were perneated by an

at nosphere of viol ence, however, have been much different fromthe instant case.

For exanple, in Merzoian Brothers, 3 ALRB No. 62 (1977), the Board overturned

an el ecti on when two days before the el ec-

-12-



tion a conpany supervisor confronted an enpl oyee organi zer in the presence of
several enpl oyees and threatened to kill him Then on the day before the

el ecti on enpl oyees heard gunshots and conpany supervi sors on | oudspeakers sayi ng
they would kill all Chavistas. Under these circunstances, the Board held that a

free and fair election could not have been hel d.

Smlarly, in Phelan and Taylor, 2 ALRB Nb. 22 (1976), the Board set aside the

el ecti on because six days before the el ection three Teanster organi zers beat up two

UFWor gani zers who were taking access at the ranch. Several workers were present.
Thereafter, one day before the el ection, the Teansters agai n surrounded and
threatened UFWorgani zers and priests in the presence of conpany enpl oyees. Again,
the Board found that the egregious nature of the msconduct rendered the el ection

i nvalid.

(n the other hand, the Board has hel d that the conduct of a rival union's
presi dent who threw a wad of paper at a UFWorgani zer and chal l enged himto a fight
In the presence of several enployees the day before the el ection was not the sort of
conduct deened sufficient to sustain an unfair |abor practice finding. Salinas

Lettuce Farners (ooperative, 5 ALRB Nb. 21 (1979) Athough the election in this case

was set aside, it was set aside for grounds other than violence and intimdati on as

-13-



descri bed above.

An anal ysis of the cases cited above reveals that the Board is concerned wth
the nature of m sconduct when decidi ng whether certain conduct affected the results
of an election to an extent warranting the setting aside of an election. The Board
considers the parties invol ved, the nature of the msconduct itself and whet her news

of its occurrence was W despread anong enpl oyees.

The | abor canp incident involved no viol ence whatsoever. The Toro field
I nci dent included a collateral skirmsh between Rodriquez and a wonan whi ch has been
depi cted in an overbl own fashion. Neither of these incidents involved beatings or

shooti ngs or anythi ng vaguel y approachi ng the egregi ous conduct necessary to set
aside an el ecti on.

The enpl oyer has failed to proffer any evidence that the conduct affected or
would tend to affect the outcone of the election. It appears that these strikers
were peaceful ly trying to persuade strikebreakers to join themin their strike. A
one point the Enpl oyer referred to an incident at the Christopher packing shed on

July 29 where enpl oyees reported they were threatened or scared. However, no
per suasi ve evi dence

-14-



was forthcomng devel opi ng this subject sufficient to warrant del ving
intoit further. None of these incidents was of a sufficiently grave

nature to have affected the results of the el ection.

PEAK AR GULTURAL BVPLOYMENT

A petition for certification nust allege that the nunber of agricultural
enpl oyees currently enpl oyed by the enpl oyer, as determned fromhis payrol |
i nmedi ately preceding the filing of the petition, is not |less than 50 percent of
his peak agricultural enploynent for the current cal endar year.? The Board
nay not consider a petition as tinely filed unless the enpl oyer's, payroll reflects
50 percent of peak.? In deternining whether a peak allegation is correct and the
petition tinely filed, the Board may not nake peak agricul tural enpl oynent for the
prior season alone a basis for its finding, but nust al so estinate peak enpl oynent
on the basis of acreage and crop statistics applied unifornmy throughout California,
and upon all other relevant data.? An objection that an enployer's current payrol |

did not reflect 50 percent of peak nust be nade within five days after an election.”

The 50 percent of peak provision in the Act recognizes that agriculture is a
seasonal occupation for a majority of agricultural enployees.? In order to provide

the full est scope for enpl oyees
-15-

g Labor Code Section 1156.3 (a)

Labor Gode Section 1156.4; see al so N shikawa Farns v. Mahoney 66 Cal. App. 3d
g 81 (1977) _
5 Labor ode Section 1156.4
Labor Gode Section 1156. 3(c)

Harden Farns of California, Inc., 2 ALRB No. 30
(1976)

Labor Cede Section 1156. 4



enjoynent of their right to select a bargaining representative in a secret ball ot

el ection, the 50 percent of peak requirenent requires that the Board conduct

el ections at a tine when a representative nunber of enpl oyees arc on an enpl oyer's
payroll and eligible to vote.¥ In this regard, the rapid turnover in workforce
characteristic of nuch of CGalifornia agriculture conbines with the requirenent that
el ections be conducted only when an enpl oyer's payroll reflects 50 percent of peak
to create peculiar difficulties in determning that a petition for certificationis
tinely filed with respect to peak.?? As is the case with many provisions of the Act,
the burden of confronting these difficulties falls in the first instance on the
regional director and Board agent in charge of the el ection, but parties are
expected to provi de necessary information. For exanple, a person or union
petitioning for an el ection nust allege that the enpl oyer is at 50 percent of peak
and provi de the approxi nate nunber of enpl oyees currently enpl oyed in the unit and
the enployer's agricul tural commodities, Wthin 48 hours of the filing of a
petition, an enpl oyer nust provide the Board wth certain infornation, including a
statenent based on evidence available to the enpl oyer of the highest single week
enpl oynent during the preceding year and a statenent of the acreage devoted to each
crop during the current cal endar year.? Failure to provide this infornation nay

gi ve

¥ See Labor QGode Section 1156. 4.

W See Lu-Bte Farns, 2 ALRB No. 49 (1976) in which the Board observed how the
turnover factor affected notice requirenents and the responsibilities of the
regional director and Board agents under the Act. _

W™ Labor Code Secti on 1156.3 (a); 8 Gal. Admin. CGode Section 20305 (a) (1975); re-
%nact ed as 8 Gal. Admn. CGode Section 20305 (a) (1976) _

=< 8 Gil. Admn. Gode Section 20310(d) (1975); re-enacted as 8 Cal. Admn. Qode
Section 20310 (a) (1976).
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rise to a presunption that the petitionis tinely filed wth respect to

the enpl oyer' s peak of season. ¥

An enpl oyer agai nst whomt he
presunptions are invoked nay not |ater raise his own misconduct as a
ground for setting aside the election for lack of 50 percent of peak. *¥

It is clear fromthese requirenents that the Act and regul ati ons contenpl at e
the exerci se of reasonabl e discretion by the regional director and Board agents in
determning whether a petitionis tinely filed wth respect to peak. An inquiry
into matters related to peak is part of the larger admnistrative investigation
conducted by the regional director and Board agent in charge upon the filing of a
petition, to determne whether there is reasonabl e cause to believe that a bona fide
question of representati on exi sts so that an el ection shoul d be directed. ™ The
requi renent that an enpl oyer's payroll reflect 50 percent of peak furthers this
overriding consideration by making a determnation that the petition was filed at a
tine when a representati ve nunber of an enpl oyer's enpl oyees are worki ng and
eligible to vote an el enent of the determnation that a bona fide question of

representati on exists.

w 8 Gal. Admin. Gode Section 20310 (3) (1975): re-enacted as 8 CGal. Admn. Code
Section 20310 (e) (1) (1976).

w 8 Gal. Admn. Gode Section 20365(b)(1975): re-enacted as 8 Gal. Admn. Code
Section 20365 (d) (1976).

Y See Labor Code Section 1156.3(a); 8 Cal. Admin. Code Section 20300 (b) (1975);
re-enacted as 8 Gal. Admn. Gode Section 20300(a) (j) (_1976?. In particul ar,
Section 20300 (j) (2) of the current regul ations nmakes it clear that the regi onal
director's determnation as to the average enpl oyee days worked in the current
payrol | period which relates to peak is also part of the admnistrative

I nvestigation into show ng of interest.
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In carrying out their responsibilities with respect to the 50 percent of peak
requi renent, the regional director and Board agent in charge nust apply nethods and
standards which w Il properly assess, under the particular facts of the case,
whet her a representative vote is possible at the tine the petitionis filed. Thus,
the enpl oyer's actual peak, although obviously gernmane, is not controlling. Because
enpl oynent patterns vary fromcrop to crop and fromenpl oyer to enpl oyer, the
regional director and Board agent in charge nust use nethods for nmaking this
determnation which are flexible enough to permt themto resol ve the overriding
question of the possibility of a representative vote wthout being constrai ned by
nmat hemat i cal formul as which nay not be applicable to continually evol ving fact ual
situations. Board decisions have recogni zed the necessity for a variety of nethods

for determning peak. In Mrio Saikhon, Inc., ¥ the Board held that, where an

enpl oyer' s peak enpl oynent fluctuated greatly because of a high rate of enpl oyee
turnover, the proper nethod for determning peak enpl oynent was to take an average
of the nunber of enpl oyee days worked on all days of a given payroll period. In
| ater cases, the Board found that this nethod had to be nodified where there were
different payroll periods for different groups of enployees, ” or where a given
payrol | period contai ned Sundays or other days whi ch were not representive of the

enpl oyee conpl enent on ot her

¥ Mrio Saikhon, Inc., 2 ALRBNQ 2 (1976)
T Luis A Scattini & Sons, 2 ALRB No. 43 (1976)
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days in the period. ¥ In still later cases, the Board has indicated that the
proper nethod for determni ng whether an enpl oyer's payrol | reflected 50 percent of
peak woul d conpare the nunber of eligible voters to peak agricul tural enpl oynent.

Thus, in Kawano Farns, Inc. 2 the Board held that the regional director was free to

rely on the two rel evant payrolls supplied by the enpl oyer and that the 649

enpl oyees in the current payroll easily reflected 50 percent of the 930 enpl oyees
enpl oyed later that year at peak season and of the 796 enpl oyees during the

enpl oyer' s peak the precedi ng year.

The next issue to arise before the Board was determning the denomnator to be
used in conputing the average. In other words, selecting the nunber to divide by.
This is the real issueinthis case. Employers in Hgh & Mghty Farns, 3 ALRB No.
88 (1977) arqgued that the total nunber of enpl oyees shoul d be divided by the total

nunber of days in the payroll period. Labor contractor enpl oyees worked during only
three days of a seven-day payrol | period. The enpl oyer wanted to divi de by seven,
the UFWby three. The Board rul ed that division should be by three because the days
not worked were unrepresentati ve.

¥ Ranch No. 1, Inc., 2 ALRB No. 37 (1976)

YW val dora Produce Conpany, 3 ALRB No. 8 ﬂ1977); Kawano Farns, Inc, 3 ALRB No. 25
(1977). In Valdora, the Board nade it clear that the current payroll was not
limted to persons on a PI ece of paper, but would include the persons such as
enpl oyees absent due to illness or vacation, who would be eligible to vote.

2 Kawano Farns, Inc., supra, note 19.
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In DConley Farns, Inc., 4 ALRB 66 (1978), the Board set forth a nmaxi mof Board

law where the application of one nethod wll establish peak and the application of
another nethod wll refute peak, the method establishing peak wll be used.

The maximissued in Donley Farns sets the tenor for the conceptualization of

this entire process. The clear policy enanating therefromis to favor the hol di ng
of elections. In G& S Poduce, 4 ALRB No. 38 (1978), the Board ruled that if
either of two averaging nethods results in peak, the nethod favoring peak wll be
appropriate. Accord Bonita Packing Go., 4 ALRB Nb. 96 (1978).

The last issue to arise relevant herein concerned the i ssue of prospective
peak, that is, allegations that peak wll cone later in the cal endar year than the
date of the el ection.

The semnal prospective peak case was Charles Mal ovich, 5 ALRB No. 33 (1979).

In Mal ovi ch, enpl oyer records showed that peak, |ike the case before ne, occured
after the el ection, and asked the Board to apply a "math conputati on” standard for
prospective peak cases. The Board declined to do so and instead announced the
standard of reasonabl eness. That is, the Board wll ook only to whether the

Regional Drector's decision was reasonable” in light of the infornmati on avail abl e
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at the tine of the investigation." In doing so, the Board agricultural the sane

policy reasons it had in D Arrigo Brothers, supra, a year before—limted
opportunity for elections in agriculture -- and added its concern for the
possi bility of mschief by enpl oyers.

The Board ruled in Ml ovich, supra, that post el ection enpl oynent data

wll not formthe basis for reversal of an election and is admssabl e only
for the limted purpose of determning the reasonabl eness of the Regi onal
Drector's initial determnation of tineliness.
Even though the enpl oyer there protested that peak was prospective, the Board
refused to set aside the el ection because the enpl oyer failed to present any
evi dence to support its contention. The burden of presenting prospective peak
evidence is squarely on the enpl oyer, and his failure to present such data, even if
due to the negligence of counsel, wll not be grounds for setting aside an el ection.
In order to determne peak, enploynent during the eligibility period nust be
conpared to enpl oynent in the peak enpl oynent week. The eligibility periodis the
payrol | period i medi ately preceding the filing of an el ection petition.
Galifornia Admnistrative Gode section 20352. The peak period is the period in

whi ch the greatest nunber of agricultural enployers is enpl oyed.
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The petition inthis matter was filed on July 26, 1980. The payrol |l period
for regular enpl oyees i medi ately preceding the filing of the petition was the
period ending July 24, 1980.% The rel evant payrol| period for steadies was the
period ending July 23, 1980. # Additionally two contractors were enpl oyed:
John Fernandez' s payrol | period was identical to the payroll period for regul ar
C(hri st opher Ranch enpl oyees; Fernandez enpl oyees al so worked on the sane days

as regul ar Christopher Ranch enpl oyees. #

No regul ar enpl oyee or Fer nandez
enpl oyee worked July 22, 1980 or thereafter. July 22 was the first full day
that nearly all the Christopher enpl oyees were out on strike.

However, the enpl oyees of |abor contractor Ramro Rodriguez did work one
day after the strike began and in a payrol|l period which ended at a tine
prior tothe filing of the election petition. %

Regul ar enpl oyees, Fernandez enpl oyees, and Rodri guez enpl oyees had the
sane payrol | period the week ending July 24.

S eady enpl oyees had a payrol| period ending July 23.

Each is separately averaged. Scattini and Sons, supra. The subtotals for

t he enpl oyees who worked during the payroll period ending July 24, 1980 are as

fol | ows:

2" Enpl oyer' s Bxhibit 19.
2 Enpl oyer' s Bxhibit 20.
2 Exhibit 21.

4 Ehibit 22.
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Payrol | Period Ending July 24, 1980

7/ 18 719 7120 7121 7122 7/23 724
Regul ar 231 210 7] 189 7] 7] 7]

Fer nandez 19 30 %] 24 %] %] %]
Rodr i guez g 2 O 9w Y 3 O
250 240 7] 213 %] 37 /]

(250 + 240 + 213 = 703; 703 + 3 days = 234.33 average)

July 18, 19, and 21, 1980 are representative days when nany enpl oyees wor ked.
July 22, 23, and 24, 1980 are unrepresentative days. No enpl oyees worked on July
20, 22, or 24, 1980; only 37 enpl oyees worked on July 23, 1980.

July 20, 1980 was a Sunday excl udabl e under Ranch No. 1, 2 ALRB No. 37 (1976),
p.2, n. 4. July 22, 23, and 24, 1980 are excluded as days on which little or no
work was performed. Hgh & Mghty Farns, 3 ALRB No. 88 (1977); Galifornia Lettuce,
5 ALRB No. 24 (1979).

Excl usi on of such representative days was sanctioned in California Lettuce.

It is of inport that only a few enpl oyees actual |y worked on July 23, 1980.

This is insufficient to nake a day representative. See Ranch No. 1, supra ( a

few enpl oyees working insufficient to nake day representative).
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The enpl oyer contends that July 22, 23, 24 are countabl e representative days.
Cbvi ously, the attai nnent of peak status is destroyed if the denomnator is boosted
to six days rather than three representative days used by the Board agent. This
then franes the key issue in the case: Wether |ack of on the job workers because
of a strike renders those-days unrepresentative? The enpl oyer argues the dissenting

positionin Galifornia Lettuce, 5 ALRB No. 24 (1979). The Board majority rejected
this argunent commenti ng:

The dissent's contention that to obtain an average nunber
of enpl oyees per day during the eligibility week we

shoul d divide the total of enpl oyee-days worked by the

si X cal endar d\%_s of the payrol| period rather than the
three days on whi ch work was actual 'y perforned seens to
us overly nechanical and, in the circunstances of this
case, quite unrealistic.

Assuming the Enpl oyer's figures, the Enpl oyer was at peak. Even if the
Enpl oyer' s peak statistics were suppl enented by the twenty percent it clains
represented the anticipated i ncrease in enpl oyment for 1981 whi ch the enpl oyer
forecast to the Board Agent,Z the Enployer was at Peak.

The Enpl oyer argues that if the Enployer's wtnesses are fully credited and
the Lhion's wtnesses are fully discredited, the 1979 peak data woul d be

suppl enented by twenty percent in order to arrive at the foll ow ng prospective peak

figures:

A derrete deni ed having been told that 1981 enpl oyment woul d
I ncrease by 20% However, because the 20%does not af f ect
the outcone of this natter, | nake no credi bi IitK deter -
mnation. A derrete however, is experienced wth the process
for determning peak.
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810 811 8/ 12 8/ 13 8/ 14 8/ 15 8/ 16

1979 266 129 9 271 438 349 270
20%: 53 26 2 54 88 70 54
Expected 319 155 11 325 526 419 324
1980

Peak :

The Enpl oyer variously acknow edges that the average nunber of
enpl oyees during peak week is either 296 or 345, dependi ng on whet her the
tot al - person-days worked (1979) is divided by seven days or six days.
Accepting the Enpl oyer's best position, the average nunber of enpl oyees
that coul d have been anticipated in 1980 was 345. The Enpl oyer' s best
peak-week average is close to the UFWs estinmate of 324 work persons
during peak week.

In tabul ati ng the average nunber of workers enployed in the eligibility

week, the Ewl oyer arrived at the foll ow ng nunbers:

7117 7/ 18 7/ 19 7120 7121 7/ 22 7/ 23 71 24

S:Pls% 15 254 260 10 232 19 54 @

If only the days in the pay period when many workers were harvesting and when

no strike interferred wth operations are count ed,

2 The Enpl oyer’s tabl e includes two pay peri ods:

7/ 17/ 80-7/ 23/ 80 for steadi es and 7/18/80-7/ 24/ 80

for regulars. The BEnployers statistics for July 17, 1980
do not include Christopher regul ar enpl oyees-only the

st eadi es.
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then the workers enpl oyed on July 18, July 19, and July 20, 1980 w |l be total ed
and divided by three; the resulting average woul d be 249.

This figure is quite close to the UPWs tabul ati on which yields a 254-wor k-
person average in the eligibility period.

As 249 is nore than fifty percent of 345, the Enpl oyer was at peak.®

However, the Enpl oyer argues a theory wthout precedent.

The Enpl oyer argues that July 22, 23, and July 24, 1980 shoul d be counted
because these were work days. In advancing this theory, the Enpl oyer first
denies that a strike took place on these days (adopting the position that no one
vorked because the season ended)? and alternatively that even if a strike did
take place on those days, the Gourt of Appeal shoul d adopt the Enpl oyer's
interpretation of the dissent's argunents in Galifornia Lettuce, 5 ALRB No. 24
(1979).

25/ 1t should be noted that the Enployer's argunent, that apples and oranges
woul d be conpared if we were to divide the eligibility week by three and the
peak week by six, is erroneous’ inits reliance on Ml ovich, 5 ALRB No. 33
(1979). In Malovich the Board, while not rejecting mxing nethods, seened to
di sapprove of using two different types of nethods i.e., head count nethod
and averaging nethod. That is quite different fromusing the sane nethod —
Averagi ng, but dividing each period by a different nunber of representative
days. In the instant case, only one nethod has been used to arrive at peak:
averaging. As long as the Board s guiding precedents are adhered to,

dividing by a different nunber of representative days for the eligibility and

peak periods is acceptable. Logic nmay demand no | ess. See Ml ovich, supra;
Hgh and Mghty, 3 ALRB No. 88 (1977) (1977) (rejecting division by the
nunber of days in a pay period rather than representative days).

26/  Nb persuasi ve evidence was presented to support the argunent that the
season had ended.
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Nei ther is persuasive.
Moreover, the Enpl oyer's contention that the evi dence

wll not support a finding of a strike beginning on July 21, 1980 | acks
nerit. The evidence indicates that by July 22, the strike was in effect.

Based on the evidence of this case, | cannot conclude that regul ar
enpl oyees failed to work on July 22, 23, and 24, 1980, duo to any | ack of work
or because a season had ended. The apparent reason people did not work on July
22, 23, and 24 was the strike.

The Enpl oyer argues that even if a strike had begun, those days when no one
worked due to a strike shoul d nont hel ess be averaged i nto the work week.

The petitioninthis matter was submtted on July 26, 1980, five days after
the Christopher enpl oyees went out on strike. The eligibility list nust be drawn
fromthe payrol|l period imedi ately preceding the filing of the petition. For
regul ar enpl oyees and | abor contractor enpl oyees, the rel evant payrol|l period was
July 18, to July 24, inclusive. Because the strike began July 21, at least three
days in the rel evant payroll period were strike days. It is these three days that

the enpl oyer woul d add into the denomnator for conputing the average.
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Uhlike the National Labor Relations Act, the Agricultural Labor Rel ations
Act, herein called the "Act", provides for expedited el ections in strike
situations when the Board shoul d nake every effort to hold an el ection w thin
forty-eight hours of the filing of the petition. Labor Code section 1156.3 (a).
This section nust be read in conformty wth Labor Gode section 1156.3 (a) (1)
which requires elections to be held in peak periods.

| amunable to find Board precedent directly disposing of the question as to
whet her to disregard the strike days and their resultant | ow worker conpl enents in
determning the denomnator. A though ny nmandate fromthe Board is not to nake
those policy determnations reserved to the Board, ny anal ysis of the question
appear s pr oper.

It may be argued that the dissent's position in Galifornia Lettuce, does not

address the instant question because there the dissent wote that unrepresentative
.days shoul d be those days where external factors such as a holiday or weat her
caused non-work. Inthis vein, a strike appears external. A the least, it is a
factor general ly beyond the control of the enpl oyer. Qherw se one woul d have to
count a day in which no one worked in the average which seens to fly in the face of
the overall logic of setting elections at tines when a representative conpl enent of
enpl oyees is present. The process was not intended to set up a game, but rather
performan inportant function integral to the Act's nandate of respecting the w sh

of the myority.
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Addi ng the enpl oyees on the three representative days of July 18, 19, and
21, 1980 and dividing by three days, the average nunber of enpl oyees enpl oyed
during the eligibility period for the payrol|l period ending July 24, is 234.3.

Payrol| Period Ending July 23, 1980.

The steady enpl oyees have a payrol | period ending July 23, set forth as
fol | ows:

Payrol | Period Ending July 23, 1980.

7117 7/ 18 7/ 19 7/ 20 7/ 21 7/ 22 7/ 23
St eadi es 15 15 10 13 19 19 19
(15 + 15 + 10+ 13+ 19 + 19 + 15 = 106:)
106 + 7 days = 15.14 average)

Qearly each of the seven days is a representative day for steadies. D viding
the sumof all seven days by seven, the average nunber of steadies in the payroll
period ending July 23, 1980 is 15.4.

Applying the Scattini formula, the average for both eligibility payroll
periods is then added (234.33 + 15.14 = 249.47) and the result, 249.47, is the
aver age nunber of enpl oyees during the eligibility period.

This figure nust now be conpared to the average nunber of enpl oyees in

t he peak peri od.
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The Peak Period

27/
The Enpl oyer argues a prospective peak theory. The Enpl oyer alleged that

peak woul d actual |y occur during the payroll period ending August 16, 1980. As it
didinthe eligibility period, Cristopher Farns enpl oyed regul ar, steady, and | abor
contractor enpl oyees in the payroll period ending August 16, 1980. The rel evant

payrol | period for each group ended on the fol |l ow ng dat es:

Regul ar August 16, 1979

S eady August 15, 1979

Labor Contractors:
Fer nandez August 16, 17, 1979
Cabrera August 15, 1979
Qitierrez August 16, 1979

Payrol | period endi ng August 16, 1979

Four groups of enpl oyees had payrol| periods endi ng August 16, 1979: the
regul ars, Fernandez enpl oyees whose | ast nanes began wth letters A- G Fernandez
enpl oyees whose | ast nanes began wth letters M- P, and the Qutierrez enpl oyees.

Payrol| period ending August 15, 1979

Two groups of enpl oyees had payrol | periods ending August 15, 1979: The

steadi es and the Cabrera enpl oyees.
Payrol| period ending August 17, 1979

nly one group of enpl oyees had a payrol| period endi ng August 17, 1979,

Fer nandez enpl oyees.

27 A the off the record neeting hel d before ne on JanuarK 13, 1981 in San
Franci sco, counsel for both parties agreed that once the question of howto
determne the nunber of representative days in order to conpute the denom nat or
was decided, the remaining arithnetic was uni nportant to the disposition of the
case.
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Applying the Scattini fornula the average for each of the three peak payrol |
periods is the added (244.5 + 24.57 + 54.75 = 323.82) and the result, 323.82, is
t he average nunber of enpl oyees who worked during the peak period in 1979.

Gonpari ng the average nunber of enpl oyees who worked in the eligibility
period, 249.47, wth the average nunber of enpl oyees in the peak period,

323.82, it is established that the enpl oyer was wel | -above peak in the
eligibility week. In fact, the enpl oyer was at 79%of peak.

Any further inquiry is irrelevant. Even if another nethod woul d refute
peak, the fact this Saikhon/ Scattini nethod yields peak creates a finding of
peak. See Donley Farns, 4 ALRB, No. 66.(1978); G & S Produce, 4 ALRB N0 38
(1978); Bonita Packing, 4 ALRB No. 96 (1978).

The Enpl oyer contends that the Regional Drector could not have accurately
determned peak wth the data avail abl e. However, Labor Gode section 1156.3 (c)
specifies that the objection nust be that the enpl oyer was not actually at peak.

Kawano Farns, Inc., 3 ALRB No. 25 (1977). Wiether or not peak was correctly arrived

at isirrelevant so long as peak in fact existed. Valdora Produce Go., 3 ALRB Nb. 8

(1977). The Board agent found peak to be 320 and eligibility to be 237, which is
renarkably close to the 324 peak and 250 eligibility arrived at by the above
process. Thus, whether or not the Board agent was correct in each cal cul ation is not

the question; it suffices to find, as | do, that the Enpl oyer was at peak.
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The Enpl oyer contends that there is prospective peak in this case. However,
what ever nmay have been the average nunber of Enployees in 1980 is of little inport
to these proceedi ngs. The standard i n Mal ovi ch pl aces the burden squarely on the
enpl oyer to present data indicating the prospective peak. The Enpl oyer provided
data from August 1979 show ng that peak existed, supra. The Enpl oyer contends t hat
Enpl oyer’s Exhibit 18 was offered to the Board agent, but was refused. The Board
agent credibly denied refusing any docunent. | find that the Enpl oyer failed to

provi de persuasive prospective peak data and thus did not neet its burden of proof.
Mal ovi ch, supra.

Moreover, the Enpl oyer failed to neet its burden of providing the Board with
information to support its contention that it had not yet achi eved 50%of its

antici pated peak for the calendar year. See Domngo Farns, 5 ALRB No. 35 (1979)

The Enpl oyer contends that the Board agent knew or shoul d have know t hat
peak woul d occur in August, 1980. This is unpersuasi ve.

It is noted that the prospective peak witten data provided to the Board agent
did not bear out the Enpl oyer’s prospective peak argunent. There was not hi ng whi ch
contained infornation sufficient to all ow averagi ng.

Mbreover, the prospective peak oral data was not substantiated and was highly

suspect. Robert Christopher testifies that he anticipated nore work due to
I ncreased acreage. However,
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in 1980, 1153 acres were pl anted, whereas in 1979, 1327 acres were pl anted, and
in 1978, 1061 acres were planted. Athough garlic was described as a | abor
intensive crop, less garlic was planted in 1980 that in 1979 (540 + 83 for seed
in 1979 as conpared to 535.2 acres in 1980) The anount of late garlic declined
from327.5 acres in 1979 to 303.51 acres in 1980. Thus, there appears to be
less garlic harvested in 1980 than in 1979. 2 And al though an increase in

anti ci pat ed work was

attributed to increased acreage in peppers, 270 acres of peppers were pl anted
in 1979. The difference in the planting of Marcella corn amounted to only 18
acres. 1n 1980, corn plantings were |listed as mscel | aneous and anounted to
only a fraction of other acreage. Thus, the acreage data woul d not have
supported the Enpl oyer' s argunent.

The Enpl oyer's rigid application of the mnority positionin CGaliforni a

Lettuce distorts the overal |l purpose of the Act. It is beyond ny nandate to

hold that the ngjority rule set forth, supra, should be abandoned. Even were
this not so, | would decline to so hol d. Wsing the Ewpl oyer's best figures

and applying the Galifornia Lettuce mnority test for representative days, the

Enpl oyer was at peak.

28/ The enpl oyer's contention that an increased harvest was based upon
|np&oved net hods and t echnol ogy was not supported by adequat e persuasi ve
evl dence.
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The Enpl oyer has presented no cogent reason for abandoni ng Board
precedent. The Board s reasons for averagi ng by the nunber of days
actual |y worked rather than the nunber of days in a payrol|l period renain
conpel | i ng.

| amnot inclined to recoomend abandonnent of those precedents, and
especially not in a case whore oven the mnority position in Galifornia
Lettuce supports a peak finding. Any nethod for conputing whet her an
enpl oyer's payroll reflects 50 percent of peak is valid only as long as it
is an effective tool which can be used by the regional director or Board
agent in charge to determne that a petitionis tinely filed because a
representati ve vote, consistent wth statutory standards, is possible at the
tine a petitionis filed. This finding is not susceptible to strictly
nat hemati cal conputation, but rather requires a weighing of relevant factors
and an exerci se of sound judgenent based on available data. Hgh & Mghty
Farns, 3 ALRB No. 88.

In this case, the Enpl oyer inforned the Board agent in charge on Monday
July 28, two days before the election, that it was not at 50 percent of
peak. The day of the election, on July 30, the Board agent determ ned t hat
the Enpl oyer's payrol| reflected 50 percent of peak, and directed that an
el ection be conducted. Based on the facts in evidence, the Board agent in
charge coul d reasonably have determned that the petition was tinely fil ed

W th respect to peak.
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RECOMMENDATI ON

Based on the findings of fact, anal ysis, and concl usions, | recommend t hat
the Enpl oyer's obj ections be overrul ed and dismssed and that the United Farm
VWrkers of America, AFL-AQ Obe certified as the excl usi ve bargai ni ng

representative of all the agricultural enpl oyees of the Enpl oyer in the state of

Gliforni a
Dated: March 5, 1981. Respectful |y submtted,
ki

MOEL M SOMER
I nvestigati ve Hearing Exam ner
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