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DEA S| ON AND CERTI FI CATI ON OF REPRESENTATI VE
Followng a Petition for Certification filed by the United Farm
Wrkers of Arerica, AFL-AQ O (URW en August 13, 1980, a representation

el ecti on was conducted on August 26 anong the agricul tural enpl oyees of San
Justo Farns (San Justo). At the election, San Justo chal | enged 55 enpl oyees
who worked in the 1980 garlic harvest on San Justo's property, alleging that
the workers were not San Justo's agricul tural enpl oyees. The Board agent in
charge of the election refused the chall enges and the ballots were therefore
mngled wth the other ballots. The official Tally of Ballots showed the

followng results:

No thion . . . . . .. ... . .33
Challenged Ballots . . . . . . . 4
Total . . . . . . . . .. ... .78

San Justo tinely filed post-el ection objections, two of which were

set for hearing. A hearing was hel d before



Investigative Hearing Examner (I1HE) Joel Gonberg on April 7 and 8,
1981. At the hearing, San Justo wthdrewits el ection objections
al l eging msconduct by UPWrepresentatives. The parties stipulated to
the followng fornulation of the issue to be litigated: whether the
agricul tural enpl oyees who harvested the garlic grown on San Justo's
property in 1980 were agricul tural enpl oyees of San Justo. The parties
agreed that an affirnmative answer to this question would result in the
el ection results being certified, and that a negative answer woul d
require that the el ection be set aside. In his Decision dated June 1,
1981, the I HE concl uded that the agricultural enpl oyees who worked in
the 1980 garlic harvest on San Justo's property were enpl oyed by San
Justo and were therefore eligible to vote in the el ection.

The Enpl oyer filed tinely exceptions to the IHE s
Decision and a brief in support of its exceptions. The UFWfiled a
brief inreply to the Enpl oyer's exceptions. The Board has consi der ed
the record and the attached Decision in light of the exceptions and
briefs, and has decided to affirmthe IHE s rulings, findings, and
concl usions, as nodified herein, and to adopt his reconmendation to
certify the union.

San Justo Farns is a partnership which was formed on May 1,
1980. Prior to the formation of San Justo, Wrick Farns, Inc. farned
| and owned or |eased by the Wrick famly. Wrick Farns, Inc. and
Frank Wrick are the partners/owners of San Justo. Frank Wrick's son,
Davi d, was vice-president of Wrick Farns, Inc. and now, as president
of San Justo, is responsible for the overall operation of the conpany.

For at |east the past ten
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years, San Justo and its predecessors have entered i nto agreenents
wth Vessey Foods, Inc. (MVessey) to growgarlic on Wrick or San Justo
land. Until 1980, the agreenents were oral between Carroll \Vessey and
Frank Wrick. Pursuant to the terns of the oral agreenents, Vessey
deci ded when to plant the garlic, and provi ded, prepared and pl ant ed
the seed, using custommade equi prent. The Wricks were responsi bl e
for irrigating and cultivating the garlic. Wen Vessey determ ned
that the garlic was ready to be dug up or undercut, it perforned that
task using its own specialized equipnent. After undercutting, the
garlic was pull ed and topped by a harvesting crew The harvesting
workers, who were carried on Wrick's payroll, were paid by the basket
for topping, and used shears, gloves and baskets provi ded by Vessey.
Vessey hauled the garlic fromthe fields inits bins and trucks, and
then packed and sold the garlic. Vessey deci ded what area of the
field woul d be pul l ed or topped on any given day. After deducting al
the expenses of the operation, including |abor costs, \Vessey and
Wrick split the profits equally.

The 1980 garlic harvest deviated fromthe previous years'
practice in two ways: the grow ng agreenent between San Justo and
Vessey was reduced to witing on advice of Vessey's |awers, and the
harvesting crew was placed on the Vessey payroll. Pursuant to the
witten contract, which was introduced at the hearing, Vessey had the
responsi bility of providing, preparing and planting the seed
(furnishing the necessary |abor and equi pnent), providi ng pesticides
and fungi ci des, harvesting the crop (providing all |abor and

equi pnent), and packi ng and
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narketing the crop. San Justo was responsible for furnishing and
preparing the land, irrigating and fertilizing, hoei ng, weedi ng and
cultivating the crop, San Justo agreed that Vessey woul d be

rei nbursed for the cost of gradi ng, packing, shipping and selling the
crop. The parties agreed to share equally the total harvest costs and
the total container and transportation charges, and to split the
profits equally. Both of the parties agreed to carry worker's
conpensation i nsurance and general liability insurance.

San Justo excepts to the IHE s conclusion that the garlic
harvest ers were enpl oyees of San Justo and therefore eligible to vote
inthe election. V¢ uphold the IHE s concl usi on.

The issue before the Board in this case is not a sinple one.
BEvi dence presented at the hearing indicates that both San Justo and
Vessey Foods have a substantial interest in the garlic crop grown on
San Justo's property, and that the garlic harvesting enpl oyees have
significant ties to both San Justo and Vessey. As the IHE notes in
his Decision, the facts of this case at first glance suggest a joint
enpl oyer rel ationshi p between San Justo and Vessey, since both have an
equal financial interest inthe garlic crop and both are involved in
the grow ng and harvesting of the crop and supervision of the
workforce. Louis Delfino Go. (Jan. 18, 1977) 3 ALRB No. 2; Abatti
Farns, Inc. (Nov. 18, 1977) 3 ALRB No. 83. However, there is no

evi dence of common ownership, and neither San Justo nor Vessey owns
stock in or participates in the nanagenent of the other. In addition,
the agreenent between San Justo and Vessey only covers the garlic crop

grown on San Justo's property, and San Justo and Vessey are
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separately engaged in other grow ng and harvesting operations
throughout the year. Ve therefore find that it woul d be inappropriate
to certify San Justo and Vessey as joint enployers.?

V¢ therefore nust determne whether San Justo or \Vessey
enpl oyed the workers who harvested garlic on San Justo's property in
1980. In determning which of several parties is the enpl oyer of a
group of agricultural enployees, we | ook not to any single factor but
consi der the "whol e activity" of each of the parties in order to
det erm ne whi ch shoul d assune the col | ective bargai ni ng
responsi bilities, Joe Maggio, Inc. (April 10, 1979) 5 ALRB M. 26;
Napa Valley Vineyards Go. (March 7, 1977) 3 ALRB No. 22. This approach

best serves the purposes of the Act because it provides the nost stable
bargai ning rel ationship. Gurnet Harvesting and Packing (March 29,
1978) 4 ALRB No. 14.

V¢ find, based on our consideration of the "whol e activity"
of San Justo and Vessey and the rel ationship of each to the garlic
harvesters, that San Justo is the enpl oyer of the garlic workers. San
Justo shares equally in the grow ng and harvesting expenses, receives
an equal share of the profits, and takes responsibility for cultivating
and irrigating the crop after it is planted by Vessey. Vessey deci des

when to plant and harvest,

Y\ reject the |HE s suggestion that Labor Code section 1155.2
forecl oses the possibility of certifying San Justo and Vessey as j oi nt
enpl oyers for purposes of the garlic crop. A though section 1156.2
defines the bargarning unit as "all the agricultural enpl oyees of an
enpl oyer", this Board nust determne who the enployer is in any given
factual situation. See for exanple Abatti Farns, Inc., supra, 3 ALRB
M. 83. Ve find, however, that the facts of this case do not warrant
the certification of San Justo and Vessey as a joint venture which
enpl oys the garlic harvesting crew
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but San Justo's continuing interest in the garlic crop i s denonstrated
by the presence of its president, David Wrick, at the garlic harvest
each day. Two enpl oyees testified that Wrick checked the garlic and
gave instructions to supervisor Ral ph Duarte. Duarte, although on
Vessey's payrol|l during the 1980 garlic harvest, works during nost of
the rest of the year supervising San Justo's field workers.

Mbst inportantly, the enpl oyees involved in the garlic
harvest have a primary and conti nui ng enpl oynent rel ati onship wth San
Justo rather than Vessey. A significant nunber of the harvesting
enpl oyees worked for San Justo before and after the garlic harvest.

The evidence introduced at the hearing indicates, however, that none of
the garlic harvesters worked for Vessey at any tine before or after the
garlic harvest. (ne enployee testified that he asked supervi sor Ral ph
Duarte for work in the garlic harvest while he was hoei ng and t hi nni ng
tomatoes for San Justo. Wiile he worked in the garlic harvest, the
sane enpl oyee asked Duarte for work wth San Justo after the harvest
ended. David Wrick testified that a simlar overlap betwen San Justo
workers and the garlic harvesters occurred in previous years. A though
the garlic workers were carried on Vessey's payroll in 1980, they were
paid by Wrick in all the previous years that Wrick Farns and Vessey
engaged in their garlic-grow ng venture. The appearance of the workers
on the payroll of San Justo or Vessey was based on the conveni ence and
cash-fl ow needs of the two growers.

San Justo argues that the contract it entered into wth
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Vessey in 1980 is concl usi ve evidence that Vessey was in control of all
| abor decisions during the 1980 San Justo garlic harvest. However, San
Justo failed to denonstrate that the contract substantially altered the
pre-existing rel ati onshi p between Vessey and Wrick/ San Justo or that
San Justo exercised no control over labor natters. Additionally, it is
not the legal relationship established by the contract that nakes
Vessey or San Justo the enpl oyer, but the nature of the functions
perforned by each party and the rel ationship each has to the
agricultural enpl oyees which are determnative of the party's status
under Labor Code section 1140.4(c). Freshpict Foods, Inc. (Jan. 27,
1978) 4 ALRB No. 4; Gow At (Aug. 7, 1981) 7 ALRB Nb. 19.

Vessey Foods clearly plays a substantial role in the garlic-
grow ng operation on San Justo's property. However, based on the
"whol e activity" of these growers, we find that San Justo is the
primary agricultural enployer of the garlic harvesting enpl oyees. San
Justo, rather than Vessey, has a continuing relationship wth a
substantial nunber of the harvesting enpl oyees. This rel ationship,
conbined wth the fact that San Justo owis the land, participated in
the cultivation and harvesting of the garlic, and acted on behal f of
the garlic venture to negotiate an access agreenment wth the UFW
supports our finding that San Justo is the prinmary agricul tural
enpl oyer of the garlic harvesting enpl oyees. This finding wll provide
a stable coll ective bargaining rel ati onship and furthers the purposes
and goal s of the Act to encourage and protect the enpl oyees' right to

negotiate the terns or conditions of their enpl oynent.
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CERTI H CATI ON G- REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes

have been cast for the United FarmVWrkers of Arerica, AFL-A Q and
that, pursuant to Labor Code section 1156, the said | abor organization
is the exclusive representative of all agricultural enpl oyees of San
Justo Farns, a Partnership of Frank Wrick and Wrick Farns, Inc., in
the State of California for purposes of collective bargaining, as
defined in Labor Code section 1155.2 (a), concerni ng enpl oyees' wages,
hours, and worki ng condi ti ons.

Dated: Cctober 2, 1981

JGN P. MOCARTHY, Menber

ALFRED H SONG Menber

JEROME R WALD E, Menber
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CASE SUMVARY

San Justo Farns, a Partnership 7 ALRB No. 29
of Frank Wrick and Wri ck CGase No. 80- RG 46- SAL
Farns, Inc. (WW)

| HE DEG S ON

After the UFWfiled a representation petition on August 18,
1980, an el ection was hel d on August 26. At the election, the _
Enpl oyer' s observer attenpted to chal |l enge 55 enpl oyees who worked in
the 1980 garlic harvest on the Enpl oyer's property, on the basis that
they were actual |y enpl oyees of Vessey Foods rather than San Justo. The
Board agent in charge of the el ection refused to ﬁermt t he chal | enges
and the 55 ballots were mngled, and counted, with the other ballots.
The garlic was grown on the Ewployer's property in 1980 and in several
precedi ng years pursuant to a series of agreenents between Vessey Foods
and San Justo (or its predecessor Wrick Farns). Pursuant to the
agreenents, \Vessey decided when to plant the garlic and then prepared
and planted the seed. San Justo/Wrick irrigated and cultivated the
garlic. Vessey decided when to undercut and top the garlic, and
provi ded nachi nery for the undercutting. Vessey decided where and when
to harvest and provided the hand tools, bins and trucks used to haul the
garlic fromthe fields. Vessey then packed and sold the garlic. Vessey
and San Just o/ Wri ck SB| it the profits equally after deducting all
expenses, including | abor expenses.

The | HE found that the enpl oyees in the garlic harvesting crew
at San Justo's premses in 1980 were enpl oyees of San Justo, noting that
David Wri ck, ﬁl’eSI dent of San Justo, was in the fields on a regul ar
basis during the harvest and that Ral ph Duarte, San Justo's regul ar
field supervisor, acted as a supervisor in the garlic harvest while he
was carried on \Vessey's payroll. In addition, there was consi derabl e
enpl oyee i nterchange between the harvesting crew and enpl oyees who
worked for San Justo before and after the garlic harvest, and it was San
Justo, rather than \Vessey, which acted as the enpl oyer when the URW
sought to take access at San Justo's premises and net wth the Wricks
to negotiate and sign a vol untary access agreenent.

BOARD DEA § ON

The Board upheld the IHE s finding that the garlic harvesters
wer e enpl oyees of San Justo rather than Vessey. The Board noted t hat
there was i nsufficient evidence to find that Vessey and San Justo were
joint enployers, and found that certifying Vessey and San Justo as joint
enpl oyers for purposes of the garlic crop only, although not forecl osed
by section 1156.2 of the Act, was not warranted under the circunstances.

~ Indetermning that San Justo is the enpl oyer of the
harvesti ng workers, the Board | ooked not to any single factor, but



San Justo Farns, a Partnership 7 ALRB Nb. 29
of Frank Wrick and Wri ck Case No. 80- RG 46- SAL
Farns, Inc.

to the "whol e activitK" of each of the parties in order to determne
whi ch shoul d assurme the col |l ective bargai ning responsibilities. The
Board found that al though both Vessey and San Justo have a substanti al
interest in the garlic crop grown on San Justo's property and significant
ties to the garlic harvesting enpl oyees, San Justo, rather than \essey,
has a conti nui ng enpl oynent relationship wth the harvesting enpl oyees.
This relationship, conbined wth the fact that San Justo provi ded the

| and, participated in the cultivation and harvesting of the garlic, and
acted on behal f of the garlic venture to negotiate an access agreenent
wth the UFW led the Board to conclude that San Justo is the enpl oyer of
the garlic harvesters. bjections dismssed. URWcertified.

* k%

This Case Summary i s furnished for infornation only and is not an
official statement of the case, or of the ALRB
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STATEMENT G- THE CASE

Joel Gonberg, Investigative Hearing Examner: This case was heard

by ne on April 6, 7, and 8, 1981, in Salinas, CGalifornia, pursuant to a Notice

of Investigative Hearing i ssued by the Executive Secretary on March 3, 1981.

A petition for certification was filed on August 19,
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1980, Y by the United FarmVorkers of Anerica, AFL-Q O (hereafter "UFW). An
el ection was held on August 26 in a unit described as including all the
agricultural enpl oyees of the Enployer in the Sate of Galifornia. A the

el ection, the Enpl oyer chall enged 55 prospective voters on the ground that
they were not its agricultural enpl oyees. The challenges were disallowed by
the Board agent conducting the election. The ballots of the challenged voters
were placed in the sane ball ot box as those of the other voters and they were

counted together. The results of the election follow

Nobhion. . . .. ... ... ..33
Uresolved Challenges . . . . . . 4

The Enpl oyer filed a tinely petition pursuant to Labor Code
81156, 3(c) objecting to the certification of the election. Awng the
obj ections were several pertaining to the status of the 55 voters whomit had
attenpted to challenge. After dismssing several of the objections, the
Executive Secretary set two for hearing. At the outset of the hearing the
parties and | discussed further sinplification of the i ssues to be resol ved.
The parties agreed to the followng fornulation of the | egal issue surroundi ng
the chal | enged bal | ot controversy: Wether the agricul tural enpl oyees who
harvested the garlic grown on the property of the Enpl oyer in 1980 were
agricul tural enpl oyees of the Enployer.? The parties agreed that if the

answer to this question

/Al dates refer to 1980 unl ess ot herw se not ed.
2/By formulating the issue in this manner, it becane unnecessary to

address the Enpl oyer's objections concerni ng peak and Board agent m sconduct.
The Enpl oyer agreed that —{—COHII nued]
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was affirmative the el ection should be certified and that a negative answer
would require the election to be set aside. Several objections alleging

m sconduct on the part of the UFWwere w t hdrawn by the Enpl oyer at the
begi nni ng of the second day of the hearing, prior to the taking of any

t esti nony.

The Enpl oyer and the ToFwwere represented at the hearing and were
given full opportunity to participate in the proceedings. Both parties filed
post - hearing briefs.

Uoon the entire record, including ny observation of the denmeanor of
the w tnesses, and after consideration of the briefs filed by the parties, |
nake the follow ng findings of fact and concl usi ons of |aw

THE FACTS
A The Enpl oyer's Qperati ons.

The San Justo Farns partnershi p cane into exi stence on May 1, 1980.
From 1974 until that date, agricultural operations on | and owned or | eased by
the Wrick famly were carried out by Wrick Farns, Inc. Frank Wrick, who is
sem-retired, has been growing garlic and other agricultural commodities since
at least 1960. H's son, David Wrick, becane president of Wrick Farns, |nc.
in 1980 and is nowin control of the day-to-day operations of the Enpl oyer.

San Justo Farns and its predecessors had approximately 700 acres of

| and under cultivation in 1979 and 1980.

2/ [continued]—+f the garlic harvesters were found to
be its enpl oyees then the Enpl oyer was at peak. The URWagr eed
that if the garlic harvesters were not enpl oyed by San Justo,
then the el ection nust be set aside because the ballots of the
harvesting crew were not segregated fromthose of the admtted
San Just o enpl oyees.



Approxi matel y two-thirds of the |and was devoted to tomat oes and barl ey, the
latter being dry-farmed. In 1979 and 1980, about 40 acres of garlic were
pl ant ed.

S nce the early 1970's, Ral ph Duarte has been the
supervi sor of the Enployer's field workers, wth the exception of enpl oyees
doing irrigation work. 1In his capacity as supervisor, Duarte had all the
usual powers, including authority to hire and fire.

B. The Rel ationshi p Between The Enpl oyer And Vessey Foods, Inc.

For at least the past 10 years, the Enpl oyer and its predecessors
have entered into grow ng agreenments wth \Vessey Foods, Inc., a garlic grower,
packer, and shipper concerning the garlic grown on Wrick land. Until 1980,
the agreenent was al ways oral, based on a handshake between Vessey's
presi dent, Wyne Vessey, and Frank Wrick, It is undisputed that, under the
terns of the agreenent, Vessey planted the garlic, typically in Novenber or
Decenber, using customnade equi pnent. The Wricks were responsi bl e for
irrigation and cultivation of the garlic, MVessey then determned when the
garlic was ready to be dug up (usually in August) and perforned that task,
again using its own specialized equi pnent. After the garlic was dug, it woul d
be pull ed by a harvesting crew of between 50 and 75 enpl oyees and left to dry
for a period of a fewdays to a few weeks. This process is known as
w ndrowing. The final step in the harvest of the garlic is topping, in which
the tops and roots of the plant are cut fromthe bul b and the bul bs are pl aced
i n baskets. The harvesting crewis paid by the basket for this work and used

shears, gloves, and baskets provi ded by Vessey. The garlic woul d
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then be haul ed anay fromthe field in Vessey trucks, to be packed and sol d by
Vessey. After deducting the costs of narketing and harvesting the garlic,
Vessey and Wrick Farns would split the profits equally.

Prior to 1980, the enpl oyees who pul | ed and topped the garlic were
on the Wrick Farns payroll. According to David Wrick, Wrick Farns carried
the harvesting crewon its payroll prinmarily as a natter of conveni ence to
Vessey. Wrick testified that Vessey's bookkeepi ng staff was not set up to
handl e so nany extra enpl oyees and that their cash flowwas not "right."
After the harvest, Vessey woul d rei nburse Wrick for the harvest costs. Vyne
Vessey testified that "we harvest a lot of garlic in a short period of tine
and we ... need to get the garlic harvested. In all cases we either pay a
contractor or reinburse the grower . . . And our responsibility is the
harvesting. The basic reason they're on our payroll this year is our
contractor . . . was in question of whether his |icense was valid or not.
S(RT. Vol T, pp. 98-99).  Messey's testinony indicates that placing the
harvesting crewon its ow payroll was a departure fromits custonary
practice. Hs reference to problens a | abor contractor was having wth his
| i cense has no bearing on this question, because there is no indication that a
| abor contractor had ever been enpl oyed in the harvesting of garlic on San

Justo land. ¥

_ 3/ According to a letter fromVessey's | abor counsel to the UFW
whi ch was admtted w thout objection fromthe Enpl oyer, Vessey has deci ded
that as of 1981 it wll no |l onger be involved in the harvesting of garlic.
Because there is nothing i nherent in the Vessey-San Justo rel ationshi p whi ch
nmakes it nore |ikely that Vessey, rather than San Justo, woul d decide to go
out of the garlic harvesting business, |I find that this evidence is not re-
| evant to the issue of which conpany woul d be better able to provide stability
in the collective bargai ni ng —[ conti nued]
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According to Wrick and Vessey, the harvesting crew was supervi sed
by David Gines, a \Vessey enpl oyee who speaks no Spani sh. Vessey enpl oyed
Ral ph Duarte, the Wrick field supervisor, to "help" Gines in the harvest.
Vessey and Wrick testified that Duarte's help was limted to acting as an
interpreter and that he had no authority to hire or fire,

C The 1980 Garlic Harvest.

The 1980 harvest followed the pattern of earlier years except that
the grow ng agreenent between Wrick and Vessey was reduced to witing and the
harvesting crew was pl aced on the Vessey payroll. The record, although not as
conplete as it ought to be, does contain sonewhat nore detail about the hiring
and wor ki ng conditions of the harvesting crewin 1980, than it does for
earlier years.

According to Vyne Vessey, the grow ng agreenent was reduced to
witing on the advice of his legal counsel. It was signed on March 24, 1980,
three or four nonths after the garlic had been planted. The agreenent does
not indicate whether it was meant to apply to the garlic harvested i n August,
1980, or tothe garlic to be planted later in the year. The space on the con-
tract formto indicate crop year was never conpl eted. David Wrick stated
that the witten agreement was identical to the earlier oral agreenents wth
one exception not relevant to this case. The agreenent provides that Vessey
has the responsibility for the harvest, including the provision and control of

all |abor,

3/[continued] —+el ationship. After all, San Justo could just as
easily have decided to stop growing garlic on its |and, However, \essey's
decision is further evidence that the harvest function was peripheral toits
overal | busi ness operati on.
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naterial s and equi pnent. The costs of the harvest are split equally
bet ween San Justo and \essey.

The 1980 harvest at San Justo began on August 12, with the pul | ing
or wndrowng of the garlic. Vessey payroll records disclose that 49
enpl oyees pulled garlic on that date. The topping of the garlic began on
August 14. Two enpl oyees who worked in the topping crew, Nenorio Ramrez R os
and Geodul o Ruiz, testified on behalf of the UFW Ramrez had previously
worked for San Justo in June, 1980, hoeing and thinning tomatoes. He had been
hired and supervised by Ral ph Duarte, Ramrez testified that he was hired by
Duarte to work in the garlic harvest, that Duarte was the person who gave the
crewits orders, and that he considered Duarte to be the forenan. He stated
that he often saw David Wrick inthe field talking to Duarte. Another Anglo
nman al so visited the fields, but only Duarte spoke to the crew Ramrez was
unfamliar wth the nane "David Qi nes."

Rui z, who had never worked prior to the 1980 garlic harvest for San
Justo or its predecessors, also testified that he was hired by the forenan,
Ral ph Duarte, Ruiz was able to identify David Wrick as a frequent visitor to
the field, but was vague about the presence of any other Anglo man, Ruiz
stated that, for the first fewdays of the garlic harvest, Wrick punch cards
were used to keep track of the nunber of baskets picked. Then, after the
enpl oyees filled out Vessey application forns, Vessey punch cards were used.
David Wrick stated that punch cards other than Vessey's were used for the
first two days of the harvest.

Wyne Vessey testified that David Gines hired the workers. Wen

he was asked how Qi nes coul d acconplish this task
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w thout being able to speak Spanish, he testified that Gines would | et Duarte
know t hat peopl e were needed and that those persons who cane to the field to
work woul d be put on the Vessey payroll by Gines wthout any i ndependent

i nvestigation by himof their qualifications. A though the record is rather
spar se concerning the issue of hiring and supervision of the harvest crew
because the two central figures, Qines and Duarte, were not called as

w tnesses and therefore renain rather shadowy figures, | credit the testinony
of the two workers that they were hired and directed in their work by Duarte,
No witness with personal know edge was able to place Qines in the field on a
regul ar basis other than at the beginning and end of the work day. 1In his
questioni ng of David Wrick, Enployer's counsel referred to Qines as a
"harvest superintendent,” which appears to be an accurate characterization of
his role. Despite the Enpl oyer's attenpt to portray Duarte as nothi ng nore
than an interpreter for Gines, | find that he exercised supervisori al
authority. |If Duarte were only to be used as an interpreter, it certainly
woul d not have been necessary to hire an experienced field supervisor. Surely,
ot her persons who spoke Spani sh coul d have been found sinply to transmt
orders fromQ@ines to the cremw The Wrick and San Justo payroll records in
evi dence denonstrate that Duarte worked for the Wricks virtual ly year-round.
Wrick's attenpt, in his testinony, to downplay Duarte's connection to the
Wricks and his role in the garlic harvest (Duarte's nane was not even nen-
tioned in the direct examnation of Wrick) further convinces ne that Duarte

was the primary supervisor of the garlic harvesting crew
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O August 12, the UFWfiled a Notice of Intent to Take Access with
the Board. The follow ng day representatives of the UFW(Larry Tranul tol a),
the Enpl oyer (David and Frank Wrick}, and the Board (R cardo Onel as), net to
negotiate a voluntary access agreenent. The Wricks were prinarily concerned
about limting lunch-tinme access so that there woul d be no undue interference
wth work. According to Qnelas, David Wrick referred to the enpl oyees as
"ny workers" and did not nmention Vessey or any other entity as enpl oyi ng t he
workers. (n August 13, only seven enpl oyees were on the San Jus to payroll.
From August 14 through August 22, there were six enpl oyees on the San Justo
payrol | on one day, and five or fewer enpl oyees on the renai nder of the days.
Because the termof the agreenent was fromAugust 12 to Septenber 12, it is
clear that Wrick nust have intended to include the garlic harvesters, who
nunber ed about 55 per day, wthin the terns of the access agreenent and wthin
the conpass of his remarks about access interfering wth the production of "ny
workers." Wrick al so apparently considered that it was his responsibility to
noni tor UFWconpl i ance with the access agreenent. UFWorgani zer John Brown
testified that he was confronted by Wrick on several occasions when he took
access to speak to the garlic harvesters at San Justo. Wrick woul d wat ch and
fol | ow Brown on these occasi ons.

Twenty-si x enpl oyees are listed on the San Justo payroll for the
period from August 11 through August 17. of these persons, three worked
only in the garlic harvest, but were paid wth San Justo checks. Anot her
was Ralph Duarte, the San Justo field supervisor. O the renaining 22
enpl oyees, 17 wor ked



during the garlic harvest on the Vessey payroll. Al but four of these 17
enpl oyees worked on the San Justo payroll on Saturday, August 23, a rest day
for the garlic harvest. Approxinately 20 other harvest enpl oyees worked for
San Justo on Saturday, August 23, before returning to the Vessey payroll on
August 25,

h August 25, 26, and part of August 27, nost of the crew harvested
garlic inthe fields of Enos Silva, a garlic grower whose property adj oi ned
the San Justo fields. The crew including Duarte, remai ned on the Vessey
payrol | during this period. The harvest resuned at San Justo on August 27,
endi ng on August 30. Thirty-seven of the workers were al so paid by Vessey for
work perfornmed during a payroll period ending Septenber 2. S nce Duarte worked
Six hours during this period, it is reasonable to assune that the crew
harvested garlic on property other than San Justo’'s for six hours on Sept enber
2. The Vessey payroll records in evidence indicate that none of the crew
nenbers had worked for Vessey in 1980 prior to the San Justo harvest and that
none of themworked for Vessey after Septenber 2.

The parties stipulated that, pursuant to a petition for
representation filed by the UFW an el ection was hel d anong the agri cul tural
enpl oyees of Vessey Foods, Inc., on July 26, 1980, that the UFWrecei ved a
najority of votes cast, but that no certification has yet issued because of
objections to the election filed by the Enpl oyer unrelated to its status as an
agricultural enployer, | have taken admnistrative notice of the Decision of

the Investigative Hearing Examner in Vessey Foods, Inc., Case No, 80-RG 3-

SAL. | find that Vessey, at the tine of the el ection, had a crew of

approxi matel y 150 enpl oyees invol ved i n the harvesti ng
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of garlic, directed by a | abor contractor. There were 204 votes cast in the
el ection.
ANALYS S AND OQONCLUSI ONS

The question of determning the enpl oyer of a group of agricul tural
enpl oyees who have ties wth nore than one possibl e enploying entity i s one of
the nost vexing issues to arise under the Agricultural Labor Relations Act.
Here, both San Justo and Vessey had an equal financial interest in the work of
the garlic harvesters and both had a significant involvenment in their working
conditions. This mght well be an appropriate case, were it to arise under
the National Labor Relations Act, in which to carve out a unit of garlic
harvesters and desi gnate both San Justo and Vessey as their enpl oyer, either
under a joint enployer or a partnership analysis. However, the clear and
unanbi guous policy underlying the ALRAis to have one and only one bargai ni ng
unit per enployer. Labor Gode 81156.2 requires that: "[t]he bargai ning unit
shall be all the agricultural enpl oyees of an enpl oyer,” To create one unit
of Vessey enpl oyees, another of San Justo enpl oyees, and a third of San Justo-
Vessey enpl oyees woul d undermne this policy, no natter how |l ogically
attractive this alternative appears.

The Board has been cal |l ed upon to make such determnations in a
nunber of cases. In determning which of two possible alternatives is the
enpl oyer of a group of agricultural enpl oyees, the Board has consistently
| ooked at the "whol e activity" of each conpany, focusing on what "it actually
does,” rather than applying a rigid, nechanical formula, Napa Valley
Mineyards Go. , 3 ALRB No. 22 (1977) , at p. 12. Recogni zi ng t hat
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i n sone cases both conpani es have a relationship wth the affected enpl oyees
that coul d be viewed as one of enpl oyer and enpl oyee, the Board has fol | owed
the practice of identifying one as the "prinary agricultural enployer" for

pur poses of the collective bargaining function. Gorona Gollege Heights O ange

and Lenon Association, 5 ALRB No. 15 (1979). 1In all cases, the Board has

attenpted to identify as the agricultural enpl oyer the conpany whi ch can
provide the nost stable bargaining relationship, in order to further the basic
policy of the ALRA "to provide for collective bargaining rights for
agricultural enpl oyees.” Labor Code 81140. 2.

In practice, the search for the nost appropriate agricultural
enpl oyer has |led the Board to determne that a | abor contractor acting as a

customharvester is the enpl oyer in sone cases, see Kotchevar Brothers, 2 ALRB

No. 45 (1976), while in other circunstances it has concluded that the crop or
| and owner, rather than the harvester, shoul d be considered the enpl oyer, see

Joe Maggio, Inc., 5 ALRB Nb. 26 (1979); and Napa Valley Mineyards, supra. In

yet athird type of case, prinmarily involving the citrus industry, the Board
has found that a harvesting association or packi ng house best fulfills the
statutory criteria ,of an agricultural enployer, see RvcomQCorporation, 5
ALRB No. 55 (1979); and Corona (ol | ege Heights, supra.

Turning to the facts of the present case, sone aspects of the
Vessey-San Jus to relationship are rather clear, but when it cones to
under standi ng the actual relationship between either conpany and the garlic
harvesting crewonly a hazy picture energes. Prinmary responsibility for the

failure of the record to
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provi de nmuch detail about the crucial day-to-day working conditions
of the crewnust lie with the Enpl oyer, which chose to present its
entire case on this point through the testinony of David Wri ck,
who clainmed not to be involved in the harvest.? By not calling
either Ginmes or Duarte as witnesses, the Enployer has left the
necessarily inconplete testinony of the two worker w tnesses as the
only evidence of how their work was directed. Under these
circunstances, | amconpelled to invoke the provisions of Evidence
Code §412,% and view the evidence offered by the Enployer with

di strust,

The Enpl oyer's argunent that Vessey is the agricultural enpl oyer of
the garlic harvesting crewis based upon: (1) the provisions of the grow ng
agreenent cal ling upon Vessey to "furnish and control all l[abor, naterials,
and equiprent. . ." for the harvest; (2) the testinony that \Vessey indeed
directed the harvest, hired the crew, set its wages, hours, and worki ng condi -
tions, and was supervised by David Gines; (3) the fact that the crew was on
the Vessey payroll; and (4) that Vessey had a 50%interest in the crop. |If
the contractual provisions were to be treated as concl usive, the inquiry coul d
begin and end wth an examnation of their terns. But, | amenjoined to
determne what Vessey actual |y does, regardl ess of what the grow ng agreenent

4/ Wrick admtted that he visited the field frequently, but
provided al nost no information about his or Gines' activities. \dyne Vessey,
the Enployer's rebuttal wtness, testified in generalities about QI nes'
duties, but conceded that, because his own visits to the field were brief, he

had no personal know edge concerning what Qines actual ly did when he was not
present .

_ ~ 5/ EBvidence Code 8412 provides: "If weaker and | ess satisfactory
evidence is offered when it was wthin the power of the party to produce
s_trﬁng_er and nore satisfactory evidence, the evidence offered shoul d be vi ened
wth distrust,”
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provides. An additional consideration leading ne to give relatively little
wei ght to the grow ng agreenent is that the parties thensel ves evidently gave
t he docunent, as opposed to their |ong working relationship, little thought or
attention. It was signed hal f way through the grow ng season and | eft
undetermned the crop year to which it was supposed to apply. Vdéyne \Vessey's
testinmony nmakes it appear that his request to the Wricks that they sign an
agreenent was an afterthought, urged upon himby his attorney. David Wrick
testified that the agreenent was essentially identical to the previous oral
contracts. Qearly, he did not pay nuch attention to the second page of the
docurent which contains a host of |egal boilerplate provisions unlikely to
have forned part of a handshake agreenent. S mlarly, the crucial provisions
concerni ng the provision of |abor for the harvest contained in a formcontract
used wth a nunber of growers could not possibly take into account the uni que
aspects of the Vessey-San Justo rel ati onship, which had evol ved over a period
of 10 years or nore.

Nor can | give nuch weight to the fact that the harvesting crew was
on the Vessey payroll in 1980. Again, the parties treated this fact as one of
little significance. In prior years, the crewwas paid by Wrick Farns, Inc.,
yet the Enpl oyer still argues that the enpl oyees in those earlier harvests
were Vessey's. The Board has often found that the conpany whi ch provi des
payrol | services and sets wages is not the agricultural enployer. Joe Maggio,

Inc., supra. Here, there is very little in the record to explain why the crew

was placed on the Vessey payroll in 1980. Wat little evidence there is

suggests that it
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nay have been a | ast-mnute deci sion.

There is little doubt that Vessey made the decision of when to
begin the harvest. Its nmachines were used to dig the
garlic after it tested the garlic for naturity. But the evidence
concerni ng the day-to-day conduct of the harvest is vague and
highly abstract. David Wrick nerely stated that the harvest was control | ed
by Vessey, Wiile the Board has considered overall responsibility for the
harvest to be a significant factor in determning the enpl oyer in some
I ndustries, such as citrus, where quality control personnel are in the fields
on a daily basis to direct which fruit shall be picked, in the case of garlic
only two maj or decisions nust be nade: when to dig the garlic and when to top
it. There is nothing in the record to suggest that once toppi ng begins the
enpl oyees nust engage in any selection or sorting processes. Apparently,
these activities take place in the packi ng house.

It is undisputed that Vessey provided the equi prent and baskets used
by the harvesters. A though Vessey did use specialized equi pnent in other
aspects of the garlic production process at San Justo, the equi pnent used by
the harvesters in the actual topping of the garlic was neither unusual nor
expensi ve,

In arguing that San Justo was the agricul tural enpl oyer of the
harvesting crew, the UFWlays great stress on: (1) Ralph Duarte's
supervisorial status; (2) enpl oyee interchange between San Justo and the
harvesting crew, (3) San Justo's financial interest in the crop; and (4) David
Wrick's negotiation of the access agreenent.

| have already found that Ral ph Duarte, and not David
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Qines, was the field supervisor of the crew The worker wtnesses identified
himas their foreman and did not even know Gines' nane. It is clear that
Duarte took Ramrez's Uhion activities into account in determning his
gualifications to work in other crops at San Justo and that, in so doing, he
was acting in the interests of San Justo. It is undisputed that Duarte tal ked
frequently wth David Wrick during the garlic harvest. Wile this is clearly
insufficient to establish, as the UAWurges, that Wrick was actually in
control of the harvest, it does tend to confirmthat Wrick had a continui ng
interest inthe crop, as he hinself testified. It also distinguishes Wrick
fromland owners who are absentee | andl ords or are unfamliar wth
agriculture. Wrick's testinony establishes that he has a specialized

know edge of garlic production,

A further indication of a tie between San Justo and the harvesting
crewis enpl oyee interchange. Wen the garlic harvest began, all but about
five of San Justo’'s enpl oyees swtched to the harvesting crew Mst of these
enpl oyees returned to the San Justo payroll after the harvest. On at |east
one day during the harvest period, when no garlic work was done, about 30 of
the harvesters worked on the San Justo payroll. Qearly, Duarte, who
super vi sed t hese enpl oyees on both payrolls, was involved in this transfer.
Equal ly clearly, Wrick nust have nade the decision to have al nost all the San
Justo enpl oyees work in the garlic harvest, |eaving San Justo with just a
skel eton crew

Finally, and perhaps nost significantly, given the rather nebul ous
nature of nuch of the evidence, it was San Justo, and not Vessey, which acted

as the enpl oyer the one tine that a
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| abor relations issue arose. Wen the UFWsought to take access at San Justo
to organi ze the enpl oyees, it was the Wricks who negotiated and si gned the
vol untary access agreenent. |f, as the Enpl oyer urges, San Justo was
uni nvol ved in the harvest, it is very strange that San Justo negotiated wth
the UFWand never nentioned that over 90%of the enpl oyees affected by the
access agreenent worked for Vessey. | also note that inits response to the
UFWs Petition for Certification, the Enpl oyer answered "garlic" in response
to the foll ow ng question: "Wat agricultural coomodities are involved in the
wor k of enpl oyees in the bargaining unit sought and in the bargai ning unit
whi ch the enpl oyer contends is appropriate?’ Again, it appears that the Em
pl oyer did not begin to question the status of the garlic harvesters as its
enpl oyees until just before the election. O course, a party may nodify its
position on a |l egal issue after obtaining | egal advice, but the fact that San
Justo acted as if it were the Enployer of the crewis itself evidence of that
fact. If it were clear to San Justo all along that the harvest enpl oyees
wor ked for Vessey, then one woul d expect that it woul d have nade its position
clear at the neeting on the access agreenent, or, at the latest, inits
response to the certification petition, particularly since Wrick testified
that none of the enpl oyees on the San Justo payrol| before the el ecti on was
doi ng garlic work.

(n bal ance, the ties between the garlic harvesting crew and San
Justo are stronger and nore substantial than those between the crew and
Vessey, A substantial nunber of the garlic harvesters worked on the San Justo

payrol | before and after the
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harvest. They worked on the same | and and under the sane super-vi sion
regardl ess of the change in payroll. Vessey's overall direction of the
harvest does not alter the fact that the working | evel foreman for these
enpl oyees renai ned the sane. That San Justo directed the | abor rel ations
policy concerning the harvesting crewis reflected in David Wrick's
participation in the drafting of the access agreenent. \essey's connection
wth the enpl oyees was limted to the provision of sinple equiprment, the
setting of the piece rate, and i ssuance of paychecks.?

| therefore conclude that the agricultural enpl oyees who worked in
the garlic harvest at San Justo Farns were enpl oyed by San Justo and that the
challenges to their votes were properly overrul ed,

RECOMMENDATI ON
| recomrend that the Uhited FarmVWrkers of Anerica, AFL-A O be

certified as the exclusive bargaining representative of all the

agricultural enpl oyees of San Justo Farns in the

6/ The one inportant exception to this pattern is the few days the
crew wor ked i n a nei ghbori ng field on the Vessey payroll. It is true, as the
Ewpl oyer argues, that a finding that it is the Enpl oyer of the harvesters
woul d require themto negotiate two separate agreenents, one wth San Justo,
and one with the nei ghbor, although the conposition and supervision of the
crew had not changed. On the other hand, a finding that Vessey is the
enpl oyer woul d requi re enpl oyees working continuously on San Justo property
under Duarte's supervision, to negotiate two separate agreenents. Neither
situation is ideal. Vere \essey a true custom harvester, which brought inits
own crew, the balance would swing in the direction of finding it to be the
enpl oyer. See Joe Maggio, Inc., supra, at p. 6, and cases cited therein.
However, although Vessey had at | east 200 enpl oyees during its peak season,
none of the nmenbers of the crew working at San Justo was enpl oyed by Vessey at
the tine of its election just a few weeks before the San Justo harvest began.
Wiile the |inks between San Justo and the garlic harvesters nay not be
overwhel mng, those between Vessey and the crew are renote and attenuat ed.
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Sate of Galifornia.
Dated: June 1, 1981
AR OLTURAL LABCR RELATI ONS BOARD

SO & SV

Joel Gonberg
I nvestigative Hearing Exam ner
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