STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

VERDE PRODUCE QOMPANY,
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DEQ S ON AND (REER

h February 9, 1981, Admnistrative Law Gficer (ALO Mark E
Merin issued the attached Decision in this proceeding. Thereafter,
Respondent and the General Gounsel each tinely filed exceptions and a
supporting brief.

Pursuant to the provisions of Labor Code section 1146, the
Agricul tural Labor Relations Board has del egated its authority in this
natter to a three-nenber panel .

The Board has considered the record and the ALO s
Decision in light of the exceptions and briefs and has decided to affirm
the rulings, findings, and conclusions of the AOonly to the extent
consi stent herew th.

Respondent is an agricul tural enpl oyer engaged i n harvesting
lettuce in the Inperial Valley and at Blythe. The discrim natees,
A berto Ramrez and Eufem o Zapi en Vargas, worked in Respondent's |ettuce
fields during the 1978-79 season; each applied for work w th Respondent

for the 1979-80 season but was refused rehire.



General (ounsel ' s anended conpl ai nt al | eged t hat
Respondent refused to rehire Ramrez and Vargas because of their union
activities and participation in protected concerted activities.?

The ALO concl uded that Respondent had viol at ed
section 1153(c) and (a) of the Agricultural Labor Relations Act (Act) by its
refusal to rehire Ramrez, but found that the General (ounsel failed to
establ i sh by a preponderance of the evidence that Respondent had unl awful |y
refused to rehire Vargas.

Respondent excepts to the ALOs finding of anti-Uhion ani nus on the
part of Respondent's agents, to his interpretation of Respondent's seniority
system and to his concl usion that Respondent discrimnatorily refused to
rehire Ramrez.

General ounsel excepts to the ALOs findings that Vargas did
not apply for work approxi matel y ten days before the 1979-80 harvest began,
that he lost his seniority by not tinely applying for work, and that no work
was avai |l abl e when he did apply.

To establish a prima facie case of discrimnatory di scharge or
discrimnatory refusal or failure to rehire, the General (ounsel nust show by a
pr eponder ance of the evidence that the enpl oyee was engaged i n protect ed

activity, that Respondent

YDuring the hearing, the ALO granted Respondent's notion to strike the
portion of the conplaint which alleged that Respondent refused to cooperate
wth the Board during the investigation of the charges (Gneral Gounsel sought
attorney's fees under this allegation). Because the General Gounsel has not
excepted to the ALOs granting of the notion to strike, we wll not discuss or
decide the attorney's fees issue in this case.
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had know edge of such activity, and that there was sone connection or causal
rel ati onship between the protected activity and the di scharge or failure to

rehire. Jackson and Perkins Rose Gonpany (Mar. 19, 1979) 5 ALRB No. 20.

Were the all eged di scrimnation consists of a refusal to rehire,
the General (ounsel nust ordinarily show that the discrimnatee applied for
work at a tinme when work was available, and that the enpl oyer's policy was to

rehire forner enpl oyees. Prohoroff Poultry Farns (Feb. 7, 1979) 5 ALRB Nb. 9,

reviewden. by G.App., 4th Ost., Ov. 1, Nov. 21, 1979, hg. den. Dec. 20,
1979; Golden Valley Farmng (Feb. 4, 1980) 6 ALRB Nb. 8, AL(D at 14, but see p.

2, fn 1.

If the General (ounsel establishes a prinma facie case that protected
activity was a notivating factor in the enpl oyer's decision, the burden then
shifts to the enpl oyer to prove that it woul d have reached the sane decision in

the absence of the protected activity.?

The Refusal to Rehire Alberto Ramrez

A berto Ramrez testified that he had been a farmworker for 18 to
20 years, and that during the 1978-79 | ettuce harvest he worked for Respondent
begi nning early in the season in md-Decenber as a cutter and packer in crew 2
under forenman Franci sco Sandoval . For a short tine he worked as a closer in
crew 2, and later transferred to crew 3 to work as a | oader until the end of

t he

INartori Brothers Distributors v. Agricultural Labor Rel ations Board (1981)
29 CGal . 3d 721; Wight Line, Inc. (1980) 251 NLRB No. 150 [105 LRRM 1169]; N shi
G eenhouse (Aug. 5, 1981) 7 ALRB No. 18,
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season in April 1979.

Ramrez testified that during the 1978-79 season he tol d ot her
workers they woul d be better protected wth a union. He encouraged themto
sign authori zation cards which Uhited FarmVWrkers (UFW organi zers brought to
the field, he was el ected Lhion representative of his crew, he was anong t hose
who signed and delivered the Petition for Certification to Respondent’s offi ce,
he distributed Uhion flyers anmong workers on el ection day, and he testified on
behal f of the Union at a hearing in 1979 on el ecti on objecti ons.

Ramrez also testified that he heard two of Respondent's supervi sors
nmaki ng anti-Uhion statenents, and he told themthey shoul d not do so in front
of the workers. (ne supervisor, Sandoval, heard Ramrez telling the workers
they woul d be better protected wth a union, and told Ramrez the next norning
that he was "too favorable to Chavez, Chavistas."

h the first day of the 1979-80 harvest, Ramrez went to Roberto's
restaurant in Cal exi co, where crew nenbers and forenen custonarily gathered
bef ore each work day, and tal ked to foreman Sandoval about a job. Sandoval
tol d hi mhe shoul d have work because he had seniority fromthe previous season.

However, when Ramirez presented hinself at the field that sane
nor ni ng, supervisor Rodriguez told himhe coul d not work because there were
only two crews at that tine and Ramrez had seniority in crew 3 as a | oader.
Rodriguez told Ramrez to return when crew 3 was started in the next few days.

Ramrez continued to seek work each norning at the
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Cal exi co restaurant, but was regularly told by Sandoval that the new crew had
not yet started. About the mddl e of January, Ramrez again went to the field
and asked Rodriguez for work. The new crew was starting at that tine, but
Rodriguez told Ramrez he coul d not give hi mwork because he (Rodri guez)

al ready had a surplus of peopl e.

Respondent ' s supervisor of crew 1l for 1978-79 and 1979-80, Roberto
de la Madrid, testified that under Respondent's seniority system a worker
coul d achi eve seniority for the foll ow ng season by working for a 30-day
period, or by finishing the current work season. He also testified that if a
person worked as a closer during the prior season and returned the next season
but there were other closers wth nore seniority, that person woul d be given a
job as a cutter-or packer if a job was avail abl e and he knew howto do it.
Madrid al so testified that a worker who did not tinely present hinself (wthin
3 days after the start of the season) could |ose his seniority if the work
crews had al ready been conpl et ed.

Supervi sor Fdel Rodriguez testified that if a worker achi eved
seniority in crew 3 the prior season, he woul d al so have seniority to be hired
increwl or crew 2 the next season if he applied for work tinely and had nore
seniority than sone others avail able for work.

The ALOfound that Ramrez had openly engaged in Uhion activities,
that Respondent's supervisors had been aware of his Uhion support, and that
Respondent ' s representatives had expressed anti-Uhion aninus. He found that

Ramrez had seniority from
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conpl eting the previous season, that he had seniority over new enpl oyees in
crews 1 and 2, that he tinely applied for work at the beginning of the 1979-80
season, and that at least six nen wth less seniority than Ramrez were hired
inhis stead at the start of the season. The ALO concl uded that the Respondent
failed and refused to rehire Ramirez at least in part because of his known
activities on behal f of the Uhion.

W agree wth the ALOs findings and concl usi ons regardi ng Ramr ez,
and concl ude that the General (ounsel established a prina facie case of

discrimnatory failure to rehire Ramrez. Uder the applicabl e Wight Line,

Inc. test (ante, fn. 2), the burden then shifted to Respondent to show that
Ramrez woul d not have been rehired even in the absence of his protected
activities.

Supervi sor Rodriguez testified that he did not offer Ramrez work as
a cutter or packer because his seniority was as a | oader or closer. However,
supervisor Madrid testified that seniority applied across job categories, and
that, for exanple, a closer fromthe previous season woul d have seniority as a
cutter and packer the next season if he knew howto do the job. Ramrez had
worked as a cutter and packer, a closer, and a | oader at various periods during
the 1978-79 season; thus he shoul d have had seniority in any of those jobs for
t he 1979-80 season.

Wien Ramrez returned to Respondent’'s field in md-January on the
day crew 3 started work, Rodriguez stated that he already had a surplus of
peopl e. However, Respondent's payrol| records showthat crew 3 included five

new wor kers w t hout GConpany
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seniority doing the | oader-cl oser job which Ramrez had perforned the previous
season.

V¢ concl ude that Respondent failed to present a
| egi tinate business justification and failed to showthat Ramrez woul d have
been refused rehire even absent his union activity. Ve find that Respondent,
infailing and refusing to renire Ramrez, viol ated Labor Code section 1153(c)
and (a).

The Refusal to Rehire Eufem o Zapi en Vargas

Eufemo Zapi en Vargas testified that he had been a farmworker for
10 to 12 years. During the 1978-79 | ettuce harvest, he began worki ng for
Respondent at the begi nning of the season in Decenber 1978 in crew 1, havi ng
been hired by the second foreman, "H Mbnicero” (the first forenan was Roberto
de la Madrid), and he worked through the rest of that season.

Vargas testified that he always wore a UFWbutton at work, and that
his foreman and field supervi sor Rodriguez saw himwearing the button. Wen
UFWrepresentatives cane to the field to obtain signatures on authorization
cards, Vargas spoke with the representati ves and was cl ose enough to the
forenen for themto see him Vargas was one of those who took the
authorization cards to the ALRB office, and he signed the Petition for
Certification which was delivered to Respondent’'s offices. At the job site, he
openl y encouraged ot her enpl oyees to support the Lhion and took part in
di scussions wth other workers about the benefits of unionization.

Vargas testified that Rodriguez never |iked the Uhion, and that he
frequently nocked the Uhion by pulling out a plain green flag wth no enbl emon

it, and waving the flag while saying,
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"This is the nost potent union.” Vargas stated that Rodriguez told the workers
"not to believe anything about that union [the UFW, that it is best not to get
i nvol ved. "

Vargas testified that about 10 days before the begi nning of the
1979-80 season, outside Roberto's restaurant in Cal exi co, he asked Rodri guez
for work, and that Rodriguez said "he did not want no Chavi stas there.”" In his
testinony, Rodriguez did not specifically deny naking that statenent to Vargas,
but denied being present at the restaurant at the tine the conversation
al | egedl y took pl ace.

Vargas testified that at Roberto' s restaurant, about a week after
the season began, he asked foreman Madrid for work. (Madrid, in his testinony,
acknow edged that Vargas asked himfor work, but recalled that it was about 10
days after the beginning of the season.) Vargas testified that Madrid told him
towait until another crewwas forned. According to Madrid' s testinony, at
that tine he already had a full crewand Vargas had | ost seniority by not
presenting hinself wthin three days of the start of the season.

The ALO found that Vargas had openly supported the Lhion and was
recogni zabl e as a UPWsupporter by his habitual wearing of a Lhion button. He
found that supervi sors Rodriguez and Sandoval had expressed anti - Uhi on ani nus,
and that Vargas' signature on the Petition for Certification--being one of only
five signatures--nust have subjected himto particular scrutiny and marked him
as a Lhion supporter.

The ALO discredited Vargas' testinony that about 10 days before the
begi nni ng of the 1979-80 season, at Roberto’ s
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restaurant, Rodriguez refused to rehire him saying he did not want any
Chavistas there. Instead, the ALOcredited Rodriguez’ statenent that he was
not present at the restaurant on that day, and the ALO considered this a
sufficient denial that the "Chavista' statenent was nade by Rodriguez.

VW agree wth the ALOs findings that Vargas engaged in protected
activity, that Respondent had know edge of such activity, and that Respondent's
supervi sors expressed anti-Union aninus. A though we do not consider Rodriguez’
denial of his presence at the Cal exi co restaurant 10 days before the start of
the season to be a positive denial that he ever uttered the "Chavista"
statenent, the fact that Vargas | ater reapplied for work suggests that
Rodriguez' statenent, if nade, nmay not have been an absol ute refusal to rehire
Var gas.

The question remai ns, however, whether Respondent's refusal to
rehire Vargas when he presented hinsel f seven to ten days after the start of
the season was discrimnatory. Respondent clained that Vargas was not rehired
because he lost his seniority by not applying for work within three days of the
start of the season, and because no work was avail abl e when he reappl i ed.

Respondent ' s payrol | records, and a summary of those records, were
admtted into evidence at the hearing. The payroll records reveal that 31
seniority workers were rehired in 1979-80 despite not reporting for work wthin
3 days of the start of the season. The records al so reveal that Respondent was
hiring workers during the tine period in which Vargas reapplied for work. The

records indicate that the work season cormenced on Decenber 6, 1979.
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Vargas testified that he reapplied for work about a week after the season
began, or approxi mately Decenber 13, 1979. Respondent's forerman Madrid
admtted that Vargas reapplied for work, but testified that he did so about ten
days after the season began, or about Decenber 16, 1979.

The payrol | records show that on Decenber 13, 1979, five workers
were hired into crewl (Madrid's crew. On Decenber 14, 1979, six workers were
hired into crew1 and five workers were hired into crew 2. (O Decenber 15,
1979, two workers were hired into crew 1, three workers were hired into crew 2
and one nan who had no Conpany seniority but who had worked Decenber 10, 1979,
was rehired after not working Decenber 13 or 14. Respondent did not operate on
Sunday, Decenber 16, 1979, the tenth day after the start of the season.

However, on the fol |l ow ng day, Decenber 17, 1979, seven workers were hired into
crew 1l and three workers were hired into crew 2.

V¢ find that the General (ounsel established a prina facie case of
discrimnatory failure to rehire Vargas by show ng protected activity,
Respondent ' s know edge of that activity, anti-Uion aninus on the part of
Respondent ' s supervi sors, and Vargas' application for work at a tinme when work
was avail able. The burden then shifted to Respondent to prove that it woul d
have reached the sanme decision not to rehire Vargas in the absence of the
protected activity.

As a business justification for not rehiring Vargas, Respondent
asserted that: (1) he had | ost seniority by applying after the three-day

period, and (2) no work was avai |l abl e when he
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applied. However, the payroll records clearly showthe Respondent's clai mthat
no work was avail abl e when Vargas applied to be false. Even if Respondent was
entitled to treat Vargas as a new enpl oyee after the three-day period, it has
not shown any legitinate reason for treating Vargas differently fromother new
applicants; i.e., it has not shown why other new workers were hired on each day
of the rel evant period, when Vargas was told that no work was avail abl e.

Because of the expressed anti-Uhion aninus on the part of
Respondent ' s representatives, the inference arose that Vargas was treated
differently fromother new applicants because of his prior Uhion support and
activities. GCertainly that inference was not refuted by Respondent's fal se
claimthat no work was avail abl e when Vargas applied for rehire.

V¢ conclude, therefore, that Respondent did not present a legitinate
busi ness justification for refusing to rehire Vargas, and that it failed to
show that Vargas woul d have been refused rehire even in the absence of his
Lhion activity. Thus we find that Respondent, by its failure and refusal to
rehire Vargas, violated Labor Gode section 1153 (c¢) and (a).

RER
By authority of Labor Gode section 1160.3, the
Agricul tural Labor Relations Board hereby orders that Respondent Verde Produce

Gonpany, its officers, agents, successors, and assigns, shall:
1. Cease and desist from

(a) Refusing to hire or rehire, or otherw se
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discrimnating against, any agricultural enployee in regard to hire or tenure
of enpl oynent or any termor condition of enpl oynent because he or she has
engaged in any union activity or other concerted activity protected by section
1152 of the Act.

(b) Inany like or related nanner interfering wth,
restrai ning, or coercing any agricul tural enpl oyee(s) in the exercise of the
rights guaranteed themby Labor Gode section 1152.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Imediately offer to Aberto Ramrez and Eufemo Zapien
Vargas full reinstatenent to their forner jobs or equivalent enploynent,
w thout prejudice to their seniority or other rights or privil eges.

(b) Mbke whole Al berto Ramrez and Eufem o Zapi en Vargas for
any | oss of pay and other economc | osses they have suffered as a result of
thei r discharge, reinbursenent to be nade according to the formula stated in J
&L Farns (Aug. 12, 1980) 6 ALRB No. 43, plus interest thereon at a rate of
seven percent per annum

(c) Preserve and, upon request, nmake available to
this Board and its agents, for examnation and copying, all payroll records,
social security paynent records, tine cards, personnel records and reports, and
all other records rel evant and necessary to a determnation, by the Regional
Orector, of the backpay period and the anount of backpay due under the terns
of this Qder.

(d Sgnthe Notice to Agricultural Enpl oyees attached

hereto and, after its translation by a Board agent into

7 ALRB No. 27 12.



appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this Qder,
to all enpl oyees enpl oyed by Respondent at any tine during the period from
Decenber 1979 until the date on which the said Notice is nail ed.

(f) Post copies of the attached Notice, in all appropriate
| anguages, for 60 days in conspicuous places on its premses, the tine(s) and
pl ace(s) of posting to be determned by the Regional Drector, and exercise due
care to replace any copy or copies of the Notice which nay be altered, defaced,
covered, or renoved.

(g0 Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate | anguages,
to its enpl oyees on conpany tine and property at tine(s) and pl ace(s) to be
determned by the Regional Orector. Follow ng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nmay have concerning the
Notice or enpl oyees' rights under the Act. The Regional Orector shall
determne a reasonabl e rate of conpensation to be paid by Respondent to all
nonhour |y wage enpl oyees in order to conpensate themfor tine lost at this
readi ng and during the question-and-answer peri od.

(h) Notify the Regional Orector in witing, wthin 30 days

after the issuance of this Oder, of the steps Respondent
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has taken to conply therewith, and continue to report periodically thereafter,
at the Regional Drector's request, until full conpliance is achieved.

Dated: Septenber 10, 1981

HERBERT A PERRY, Acting Chair man

ALFRED H SONG  Menber

JEROME R WALD E Menber
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the B Gentro dfice,
the General (ounsel of the Agricultural Labor Relations Board issued a
conplaint that alleged that we had violated the law After a hearing at which
each side had an opportunity to present evidence, the Board found that we did
violate the law by refusing to rehire two of our enpl oyees duri ng Decenber
1979, because of their union activities. The Board has told us to post and
publish this Notice. Ve wll do what the Board has ordered us to do. Ve al so
want to tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and al |
farmworkers these rights:

To organi ze your sel ves;
To form join or hel p unions;
To vote in a secret ballot election to deci de whether you want a
union to represent you;
To bargain wth your enployer to obtain a contract covering your
wages and worki ng conditions through a uni on chosen by a
najority of the enpl oyees and certified by the Board;
5. To act together with other workers to hel p or protect one

anot her; and
6. To decide not to do any of these things.

> wheE

VE WLL NOT interfere wth, or restrain or coerce you in the
exercise of your right to act together wth other workers to hel p and prot ect
one anot her.

SPEA F CALLY, the Board found that it was unlawful for us to refuse
torehire Aberto Ramrez and Eufemo Zapien Vargas. VEWLL NOT hereafter
di scharge or refuse to rehire any enpl oyee for engaging in union activities.

VEE WLL reinstate Alberto Ramrez and Eufem o Zapi en Vargas to their
forner or substantially equival ent enpl oynent, wthout |oss of seniority or
other privileges, and we wll reinburse themfor any pay or other noney they
have | ost because of their discharge.

Dat ed: VERCE PRODUCE GOMPAINY

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia. |f you have a question about your rights as farm
workers or about this Notice, you nay contact any office of the Agricultural
Labor Relations Board. Qne office is |ocated at 319 Wt ernman Avenue, H

Gentro, Galifornia; the tel ephone nunber is (714) 353-2130.

DO NOI RFEMOVE R MUTT LATE
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CASE SUMVARY

Ver de Produce Gonpany 7 ALRB No. 27
Case No. 79-CE 215-EC

ALO DO 3 ON

The ALOfound that the enpl oyer refused to rehire one forner
enpl oyee because of his union activity, but found that the General
Gounsel failed to establish that the enpl oyer unlawful |y refused to
rehire a second fornmer enpl oyee. The enpl oyer's asserted busi ness
justification was that the forner enpl oyees | acked seniority and
that no work was avail abl e when they applied. As to the first
enpl oyee, the ALOdiscredited the enpl oyer's business justification
because enpl oyer payroll records indi cated that several workers wth
less seniority were hired in his stead. As to the second enpl oyee,
the AAOfound that he had lost his seniority by applying after the
conpany' s three-day grace period, and that no work was avail abl e
when he appl i ed.

BOARD DEO S ON

The Board affirnmed the ALO s findings and concl usi ons
regarding the first enpl oyee. The Board found that the enpl oyer had
also discrimnatorily refused to rehire the second enpl oyee. The
Board di scredited the enpl oyer's asserted business justification
regardi ng the second enpl oyee, because enpl oyer payrol | records
i ndi cated that new workers were hired each day during the tine
peri od when he was told no work was avail abl e.

* * *

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * *
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Mchael G Lee
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H GCentro, CA 92243

For General Gounsel

CEQ S ON

MRKE MRN Admnistrative Law dficer:

This case was heard before ne on Cctober 8, 9, and 10, 1980, in B
Centro, Galifornia. The Frst. Amended Conpl aint all eges viol ations of
Sections 1153(a) and (c) of the Agricultural Labor Relations Act (hereinafter
the Act) by Verde Produce Gonpany (hereinafter sonetines referred to as "the
Qonpany” or as "Respondent”). The First Arended Conplaint? is based on a

charge filed and served on Decenber

Y The First Amended Conpl aint was further anended



11, 1979 by the Whited Farmworkers of Anerica, AFL-A O (hereinafter
sonetines referred: to as “UW or "the Lhion") . Al parties were given a
full opportunity to participate in the hearing and, after the cl ose of the
hearing, the General (ounsel and Respondent filed briefs in support of their
respective positions.

Uoon the entire record, including ny observation of the deneanor
of the wtnesses, and after consideration of the briefs filed by the parties
| nake the foll ow ng:

F ND NG G- FACT

. Jurisdiction

Respondent admits that it is an agricultural .enployer wthin the
neani ng of 81140.4(c) of the Act and that the UFWis a | abor organi zation
w thin the neaning of 8§1140.4(f) of the Act and, accordingly, | so find.
1. The Alleged Uhfair Labor Practices

The Frst Arended Conpl aint dated Gctober 1, 1980, all eges that
Respondent viol ated 88 1153(a) and (c) of the Act by (1) failing and refusing
inthe mdd e of Qctober, 1979 and on Novenber 4, 1979, to rehire Eufemo

Zapi en Vargas because of his union activities, synpathies, support, and

at the hearing to elimnate Paragraph five and to strike fromParagraph six the
names "Poncho" and "H Mbnicero” as supervisors and/or agents of Respondent
wthin the nmeaning of 81140.4 (j) , wth the correct nanes of said supervisors
to be provided at or prior to the hearing. Pursuant to stipulation "Pancho" is
Franci sco Sandoval however "H Mbni cero” was not nore specifically identified
and the parties continued to refer to himas "H Mni cero” which designation |
have adapt ed.



participation in concerted activities; and (2) failing and refusing on
or about Decenber 6, 1979, again at the end of Decenber, 1979, and
finally on January 16, 1980, to re-hire Alberto Ramrez because of his
union activities, support and participation in concerted activities.

Respondent denies that it refused to rehire either of the naned
enpl oyees because of their union activities, support or participation in
concerted activities but, to-the contrary, contends that said enpl oyees
either failed to make application in a tinely manner, did not have suffi-
cient seniority for the job sought, at the tine of application, or were
deni ed enpl oynent for other legitinate busi ness reasons.

1. Satenment of Facts

A Conpany

Wil e no witness specifically addressed the nature of the Conpany's
operations, fromall of the testinony it is apparent that Verde Produce Conpany
cuts and packs lettuce, anong other agricultural commodities, in both the
Inperial Valley and in Salinas.

The Gonpany' s forenen operate on a seniority systemdescribed by
supervi sors FH del Rodriguez Casteneda (known to sone of the workers as "H
Gowboy" but referred to herein as "Rodriguez") and by supervi sor Roberto de | a
Madrid as foll ows: those workers who conpl ete the season get seniority in the
job classification they were performng at the conpl etion of the previous

season. Seniority nmay be lost if a worker



does not appear for work wthin three days of the start of the next season. A
wor ker who gai ned seniority by working in one crew would still have the right
to be hired into another crewif he presented hinself in a tinely fashi on and
he had nore seniority than sone others available for work in that crew These
general i zations are extracted fromthe testi nony of Rodriguez and Madrid which,
in sone respects, conflicted on refinenents in the unwitten seniority system
t hey apply.
B. The Enpl oyees in |Issue

1. Aberto Ramrez

Ramrez testified that he has been a farmworker for the |ast 18
to 20 years, lives in the Inperial Valley, and works in lettuce, cutting and
packing. In the 1978-79 lettuce harvest, Ramrez worked for Verde Produce
Gonpany, starting work in md-Decenber, early in the season, and cut and packed
| ettuce in crew nunber 2 whose forenan was Franci sco Sandoval . For a short
tine Ramrez was a closer in Sandoval's crew but, according to his testinony,
was repl aced as a closer by the brother of field supervisor Rodriguez and
transferred to crew nunber 3 wherein he worked as a | oader until the end of the
season in April.?

Ramrez testified that he felt working conditions were bad
at the Gonpany and expressed those feelings to his fell owworkers. n

one particular rainy day when his

Z Wiile Ranmirez testified that he thought he conpl eted the season in
either crew 3 or 4, other evidence establishes that it was in crew 3 that he
wor ked through the bal ance of the season,
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crew had conpl eted nore than eight hours of work, Ramirez objected to the
other workers to continuing the work in the rain. Hs forenan Sandoval was
present, watching and listening to Ranmirez statenents to the other workers.

An Agricul ture Labor Rel ations Board representation el ecti on was
held at the Gonpany in |late February, 1979. Prior to the election UFW
organi zers visited the Conpany' s workers at the fields and workers assenbl ed
on the side of the fields to sign authorization cards. Ramrez was el ected
by his crewto be their union representative. He called to a fewworkers in
the field who did not initially cone over to the side to sign the cards,
telling themto "cone and sign the cards that it was inportant.” The
authorization card signing and Ramrez' activities were wtnessed by
Sandoval .

As crewrepresentative, Ramrez was anong those who took the
authorization cards to the ALRB s offices where he and the others received a
petition for certification. Ramrez was one of the workers who signed the
petition and took it to the Gonpany's office, delivering it to Hector Sai khon,
an owner and Gonpany of ficer.

h the norning of the election Ramrez distributed fliers at the
restaurant neeting place (variously identified as "Roberto's" or the
"Carolina") where the foremen custonarily net their crew nenbers. According to
Ramrez three Conpany forenen, including Sandoval were present and observed hi m
passing out the leaflets. Inforned that one of the forenen, H Mbni cero, was
nmaki ng anti-uni on statenents, Ramrez
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sought himout and told him"not to be telling nothing to the people to | et
t he peopl e do what ever they wanted to."

At the election Ramrez was an observer checking on the
eligibility of those voting, naking challenges, and observing the bal | ot
counting. Conpany representatives were al so present as observers.

Wiile working in Blythe for the Conpany towards the end of the
season, according to Ramrez* testinony, Ramrez overheard ranch supervi sor
Rodri guez joking about the Lhion, referring to the bananas that were on the
road, and saying "this is where the Gwvernor can sit on. if he | oves the Union
so nuch and the workers.” Ramrez stated he chall enged Rodriguez telling him
that "if he didn't Iike the Lhion that he shoul d never be naki ng j okes about
the Lhion in front of the peopl e because the peopl e didn't accept anything that
he was sayi ng. "

At a hearing on el ection objections held by the Agricul tural
Labor Relations Board during the summer of 1979, Ramirez testified on behal f
of the Lhion in the presence of Hector Sai khon.

At the begi nning of the 1979-80 harvest, -according to Ramrez, he
went to the Gonpany's usual assenbly point in Cal exico and was tol d by Sandoval
that "I believe you |l have work because you worked all |ast season until the
end of it." Sandoval directed Ramrez to the field at which Verde woul d be

starting. A the field where Ramrez presented hinsel f, Rodriguez refused to

permt Ramrez to begi n working



on the ground that he did not have sufficient seniority, that those working had
greater seniority than Ramrez. According to Ramrez, there were at |east two
or three workers whomhe had never seen before. Rodriguez told Ramrez that he
coul d begin work as a | oader when another crew was started in the next few
days. Ramrez continued to seek work at Verde by goi ng each norning to
Roberto's restaurant but was regularly told by Sandoval whom he saw there that
the other crew had not yet started.

About the mddl e of January, Ramrez and a truck driver who was
al so | ooking for work at the Conpany went to the field where the Gonpany was
engaged and Ramrez asked Rodriguez for work. The new crew was starting at
that tine but Rodriguez respondend that he coul d not give Ramrez work
because he already had a surplus of people. Ramrez did not agai n seek work
at the Gonpany but nade a conpl ai nt agai nst the enpl oyer wth the ALRB.

According to the Conpany, A berto Ramrez worked during the 1978-
1979 season but was not a satisfactory enpl oyee. Hs work as a cutter and
packer was poor and he denonstrated insubordination to his superiors. The
principal insubordination related to selling beer to other workers at the
fiel ds where the crew was engaged despite occasional orders to discontinue his
sal es and repeated y cursing and threatening the general field supervisor,
Rodri guez when his sal e of beer was questi oned.

According to Rodriguez, Ramirez asked for a job during the

79-80 season on only one occasi on, between the
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20t h and 25th of Decenber when he was organi zing the crews, telling themwhere
they were going to start. A that tine Ramrez approached himfor work,

Rodri guez responded that he should wait and check with the forenman of nunber 3
crewwhen it was started because there are three to four | oaders in each crew
and each crew has its own seniority. According to Rodriguez, Ramrez had
seniority only in crew nunber 3 and he knew that Ramrez did not have seniority
in crews nunber 1 and 2 because right before he saw Ramrez he was inforned by
Sandoval that Ramrez was present at the field and had no seniority in crews 1
or 2. Rodriguez testified that he never again spoke wth Ramrez about a job.

2. BEufem o Zapi en Vargas

Vargas has been a farrmorker for 10 to 12 years. He lives
inthe Inperial Valley but mgrates to Salinas follow ng the | ettuce
harvest. In the 1978-79 harvest season, Vargas started working wth the
Gonpany i n Decenber, having been hired by the forenan known as H Moni cero.
The principal foreman of crew nunber 1 into which Vargas was hired by H
Mbni cero was Roberto de |a Madri d.

In his crewthe mgjority of the workers supported the Lhion, as did
he, and he spoke to themand others in support of the Uhion both before and
after work outside of the fields and at the restaurant where the workers
assenbl ed after and before work. Both of the forenen of crew nunber 1 in which
he worked were present at the restaurant and in his vicinity at the tines he

di scussed his support for the Uhion wth other Gonpany enpl oyees.
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n the day the Uhion sent representatives to the field to obtain the
workers' signatures on authorization cards, Vargas spoke with the
representatives at the side of the field and was with themfor about an hour.
The forenmen were also at the field cl ose enough to himto see himin
di scussions wth the Uhion representatives and the ot her workers.

Vargas testified that he wore a Qnion button all of the tine at
work to show support for the Lhion. Hs forenen and Rodri guez, according to
Vargas, both saw hi mwearing the button.

Vargas was one of the workers who took the cards to the ALRB and
received a petition to take to the Conpany. Vargas identified his signature,
one of five, on the petition for certification submtted as an exhibit at the
heari ng.

Vargas testified that the field supervisor never |iked the Uhion and
would pull out a green flag, on occasion, wave it, and say that it was a
greater flag than Chavez’'. The flag was pull ed out, according to Vargas, when
the workers were showi ng their support for the Lhion. Vargas testified at the
start of the 1979-80 season he approached Rodri guez and asked for work about
ten days before the crew started. The conversation took place outside of
Roberto' s restaurant where the workers assenbl ed before going to the fields.
According to Vargas, Rodriguez refused his request for work saying that "he did
not want any Chavi stas there."

Vargas al so asked forenan Roberto de la Madrid



for work about a week after the crews started but was told by de la Madrid
that he should wait until another crew was forned. Vargas did not again
request work at the Conpany but filed a conplaint wth the ALRB.

The Gonpany denies that Vargas asked for a job in a tinely fashion,
deni es that Vargas was told by Rodriguez 10 days before the start of the season
that he did not want any "Chavistas" there, and asserts that the only reason
Vargas was not hired was because, having lost his seniority , by not applying
for work wthin 3 days of its start, he was treated as a new enpl oyee when he
did apply for work and there were no openi ngs then avail abl e.

IV. Anal ysi s and (oncl usi ons

Section 1152 of the Act guarantees to agricultural enpl oyees:
.the right to self-organizati on,
toform join or assist |abor organizations,
to bargain collectively... and to engage in
ot her concerted activities for the purpose of
col l ective bargaining or other mutual aid or
prot ection.
Section 1153 (a) of the Act makes it an unfair |abor practice
.tointerfere with, restrain, or coerce
agricultural enpl oyees in the exercise of the

rights, guaranteed in 81152
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Section 1153 (c) nakes it an unfair |abor practice
.by discrimnation inregard to the
hiring or tenure of enpl oynent, or any term
or condition of enploynent to encourage or
di scour age nenber ship in any | abor
organi zat i on.

To make out a prina facia case of discrimnatory refusal to rehire,

as the General Qounsel here alleges in respect to both Ramrez and Vargas, the
General ounsel nust offer evidence to establish (a) that the enpl oyees
supported the LUhion or engaged in Lhion activities; (b) that the Gonpany had
know edge of such support or Lhion activities; and (c) that the Conpany's
failure or refusal to rehire the enpl oyees was based in part on the Lhion's

support or activities. Jackson and Perkins Rose Gonpany, 5 ALRB 20.

A Ramrez' lhion Support and Activities

There is no serious dispute about, and | find that,
Ramrez engaged in various Lhion activities during his enpl oynent by Verde
Produce (Gonpany and unequi vocabl y indicated his support for the Uhion.
Wil e working in Pancho's crew and in that supervisor's presence,
Ramrez attenpted to convince the workers in his crewto | eave the field one
rainy day when the crew had al ready worked nore than eight hours. n that
occasion Ramrez stated to the other workers in his crewthat they woul d be

better protected if they had a Uhion.
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In February, 1979, Uhion organizers cane to a Conpany field to
obtain signatures of field workers on authorization cards. Pancho was again
present, watching the workers |eave the fields, neet wth the Uhion organi zers,
and sign the cards. Ramrez was anong the workers tal king wth the organi zers,
yelled to sone field workers to cone out to sign cards, and was el ected as the
crew s Lhion representati ve.

As his crews Lhion representative, Ramrez was one of five who
signed the petition for certification and was anmong the snal | del egati on whi ch
delivered the petition to Conpany president Hector Sai khon at the Conpany' s
office, Oh the day of the el ection, Ramrez was agai n vi sably supporting the
Lhi on handing out election |eafl ets at the restaurant assenbly poi nt
(Roberto's) before work, acting as a ULhion observer at the el ection and signing
off onthe tally of ballots. Pancho and ot her Conpany forenen were present to
observe Ramrez' Uhion activities and his denonstration of support for the
Lhi on.

Late in the season which was winding up 'in Bythe in April, Ramrez
def ended t he Lhi on when he heard Rodriguez joki ng about Governor Brown's
attitude toward the Lhion. Ramrez told field supervisor Rodriguez that even if
Rodriguez did not |ike the Uhion he shoul d not nake jokes about it in front of
t he wor kers.

Rodriguez al so testified at an ALRB el ecti on obj ections hearing

during the summer of 1979 on behal f of the
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Lhion, onpany president Hector Sai khon was al so present as were sone
uni denti fi ed Conpany super Vi sors.

B. Vargas' hion Support and Activities

Vargas supported the Uhion by signing an

aut hori zation card on the day Lhion organizers cane to the field when his crew
was wor ki ng about 20 days before the el ection, by acconpanying the
aut hori zation cards to the ALRB office, by being one of the five Gonpany
enpl oyees signing the petition for certification, by participating in the
del egati on which delivered the petition to the Gonpany's office, by talking
about the Whion to workers assenbl ed at the restaurant neeting place, and by
sporting a Uhion button while at work.

Qhe or both of his crews forenmen, Roberto de la Madrid and "H
Moni cero” was present both at the field and at the restaurant at vantage
poi nts fromwhi ch they coul d observe Vargas’' display of Unhion support.

C Enpl oyer's Know edge of the Enpl oyees'

Lhion Activities and Support

1. Ramrez
By commenting to Ramirez the day after
he extol | ed the advantages of the Lhion and urged his fellow workers to | eave
the fields on the rainy day, that Ramrez was too favorable to Chavez, Conpany
supervi sor Franci sco Sandoval evi denced his awareness of Ramirez’ pro-Uhion
sentinents and his advocacy of Uhi on nenber shi p.
Gonpany officers, not to nention the general field supervisor H del

Rodri guez, coul d not have avoi ded noti cing
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that "H GQande" (Ramrez) had signed the petition for certification,

evi dencing his uni on support, although the know edge nay not have passed
supervi sors Sandoval and Rodriguez that Ramrez had a | eadership role in the
organi zation drive as his crews elected Uhion representati ve and el ection
observer. No reasonably aware Gonpany supervi sor coul d have mssed noti ci ng
Ramrez' promnence as a Lhion supporter. In an environnent where open Uhion

support was rare (Robarto de |a Madrid testified he never heard any worker in

his crewtal king about the Lhion), Ramrez’ open identification as a Uhion
representative called his sentinents to the Conpany' s attenti on.

2. \Vargas

Vargas' openness about his Uhion support was not of the sane quality
as Ramrez'. He supported the Uhion anong his crew and was recogni zabl e as a
supporter, as he credibly testified, by his habitual wearing of a Union but-
ton.¥ Hs nore profound display of Lhion support, however, was his signature
on the petition for certification. Drected as it was to the Gonpany' s offi ce,
the petition signed by only five Gonpany enpl oyees nust have subj ected t hese

enpl oyees to particular scrutiny and narked, himas a Uhion supporter.

9 onpany supervisor Madrid testified he never saw Vargas

wearing a Lhion button but | do not credit his recollections since he al so
testified that he saw sone peopl e wearing buttons but does not recall their
nanes.
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D Gonpany Refusal to Rehire Ramrez

The Gonpany asserts that the reason Ramrez was not rehired was

because he only had seniority in crew 3 which was not in existence when he
first applied for work at the start of the season. Ramrez, however, having
conpl eted the previous season, shoul d have had seniority over new enpl oyees in
crews 1 and 2 and over those enpl oyees in crews 1 and 2 wth less seniority
than he even though the previous season he had been prinarily a | oader.
Vol um nous busi ness records were received in evidence and General Counsel has
extracted fromthese records, and | have corroberated through ny own revi ew of
them that at least six nen wth less seniority than Ramrez were hired in his
stead at the start of the season.

In view of Rodriguez' statenment to Ramrez on the day he filled crew
3 wthout including Ramrez that he had an over surplus of peopl e, Rodriguez'
encouragenent to Ramrez to wait for crew 3 seens sonewhat suspect. That crew
3 included five novices wthout Conpany seniority doi ng the | oader-cl oser job
in which Ramrez supposedly 'had seniority, makes FRodriguez' statenents to
Ramrez as to- his reason for not including Ramrez clearly false. Q her
excuses subsequent|y advanced by the Conpany as their real reasons for not
hiring Ramrez pal e even as pretexts. At the hearing the Gonpany brought out
that Ramrez sold beer to his fellowworkers during |unch breaks, even over the
objection of his foreman that the di scarded beer cans caused litter, and

asserted that this i nsubordi nati on was a reason for
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not re-hiring Ramrez. This reason, however, was never given to Ramrez by
either foreman with authority to hire and fire when Ramrez applied for
work. Instead this weak excuse was first offered at the hearing despite
Rodri guez’ adm ssion that on occasion he hinsel f provi ded whiskey to the
workers and that it was paid for by the Conpany.

FHnding that there was no legitinate reason advanced for denying
rehire to Ramrez when he had seniority, under nornmal Conpany practices, to
qualify for avail abl e enpl oynent, and in view of the Gonpany' s know edge of
Ramrez' Whion activities, and considering the expressed anti-Uhi on ani nus
of the Gonpany's agents, | find that the Conpany's refusal to rehire Ramrez
was notivated at least in significant part by an illegal discrimnatory
noti ve. The absence of any | egitinate business reason itself permts the
inference that the refusal to rehire was affected by illegal discrimnatory
considerations. Presunably the Gonpany coul d defeat such an inference wth
factual material but a failed attenpt at the hindsight construction of a
| egiti mate busi ness reason wll not generally suffice and t hose advanced
here have not convinced ne that there was any | egitinate busi ness reason for
denying rehire to Ramrez.

E  onpany Response to Vargas.' Application, for

Enpl oynent
According to Vargas he applied for work by contacti ng Rodri guez at

Roberto's Restaurant in Cal exi co about 10 days before the start of the season.
At that tine Rodriguez reportedly told himthat he did not want any "Chavi stas"
at the Gonpany. Thereafter Vargas approached Roberto de
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Madrid, again at Roberto's, about a week after work started and was tol d that
he should wait until-the new crew was forned as he had | ost seniority in crewl
which was filled at that tine. Instead of continuing to wait for work at

Verde, Vargas obtai ned enpl oynent el sewhere and filed his conplaint against the
Gonpany.

The Conpany's version of the salient facts relating to Vargas
differs substantially fromthe enpl oyee's. According to Rodriguez he did not
appear at Roberto's until the first of the season. Wiile Rodriguez did not
specifically deny saying to Vargas that he didn't want any Chavistas at the
Gonpany, his denial of his presence at the restaurant during the tine Vargas
reported the conversation as taking place constitutes a sufficient denial of
the all eged anti-Uhi on statenent.

Madri d acknow edged that Vargas asked himfor a job after the season
began (his recollection was that it was about 10 days after the season began
while Vargas recalled it was seven days), but testified that at that tine he
already had a full crew and Vargas had | ost seniority as he had not presented
hinself within three days of the season's start. Mdrid testified that he
suggested to Vargas that he wait until crew 3 was forned.

The General (ounsel argues that Vargas' tinely appearance woul d have
been futile in light of Rodriguez’ alleged earlier "Chavista" statenent and

that for that reason his failure to request work during the first three
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days of the season shoul d be excused. Wiile the facts in the cases cited by
the General .Qounsel, in support of his argunent (Abatti Farm Inc. v ARB 107
Gal . App. 3d 317, 165 Cal . Rotr. 87 (1980), and C Mndavi & Sons, 5 ALRB 53) are

sonewhat parallel on this point, the argunent hinges on crediting wholly
Vargas' testinony and di scounting Rodri guez' .

Wile | have earlier discounted Rodriguez' testinony, various
factors lead ne in this instance to believe that Rodriguez did not nake the
critical "Chavista" statenent attributed to himby Vargas. Not only did

Rodriguez testify that he was not present at Roberto's before the first day of

the season, his duties were such that he woul d have had no reason to appear 10
days prior to the start of the work at the place where workers assenbl e for
work. Mre inportantly, however, Vargas did apply for work subsequently, al-
though not tinely, and therefore apparently was not di ssuaded from seeki ng
work, suggesting that the conversation Vargas reported having wth Rodri guez
did not have the definitive character he later ascribed toit.

Havi ng so concluded, | find that the Respondent followed its
ordi nary business practice in denying rehire to Vargas on the day he applied
for work which was after the three day grace period permtted before the
| oss of seniority, and at a tine when no work was avail abl e.

V. Mtionto Srike

The General Gounsel contends the ALOerred in
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granting, after hearing evidence in support of an allegation of |ack of
Respondent ' s cooperation, Respondent's notion to strike the allegation of non-
cooperation and the prayer for attorney's fees fromthe Gonplaint. | agree
that the ruling on the notion was incorrect. | shoul d have denied the notion
instead of striking the allegation even though | did not consider the proof of
| ack of cooperation so egregious as to warrant the award of attorney's fees, a
severe sanction justifiable in certain circunstances.

The record i s conpl ete, however, and General (ounsel's citation to
Sun Harvest is appropriate though not offended by the state of the preserved
record.

The mai n | ack of cooperation alleged is the failure of Verde's
counsel to make particul ar Conpany nmanagers avail able for interview by the
Board investigator. | do not consider this type of refusal to provide
information so egregious as to bring into play the sanctions prayed for.

Wre depositions available in preparation for ALRB unfair | abor
practice hearings, then, perhaps, as in civil cases, attorney's fees woul d
be a proper sanction for failure to cooperate.

Here it was an attorney who, nmaking a | egal judgenent, concl uded
that testinony fromhis client's wtnesses woul d not be sufficiently favorabl e
to overcone the slight suspicion on which the Regional Orector coul d rest
"reasonabl e cause to believe that an unfair |abor practice has been conmtted"
(Reg. 20216). | do not interpret Reg. 20216 to require the Respondent Conpany

to produce w tnesses to
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be interviewed by the General Gounsel, especially when those w tnesses nmay have
to testify adverse to the Gonpany's interest. Lack of cooperation in such
cases wll naturally result in the filing of a conplaint which nay itself be a
sanction to the recal citrant Respondent .

For the above reasons | reverse ny previous Qder striking the
allegation of |ack of cooperation fromthe Conpl aint but deny the requested
sancti on.

M. nclusions of Law

For all of the above reasons, | conclude that Respondent unlawf ully
refused to rehire. Aberto Ranmirez for the 1979-80 season in violation of 88
1153 (a) and (c) of the Agricultural Labor Relations Act. | shall recomend/
therefore, that Respondent be ordered to offer enploynent to Alberto Ramrez
and to nake himwhole for tine lost, as outlined below | have al so concl uded
that the General Gounsel, did not by a proponderance of the evidence, denon-
strate that Respondent violated the Act by refusing to rehire Eufemo Vargas
and, accordingly, | shall recommend that the allegations of the Frst Anended
Gonpl aint relating to Eufemo Vargas be di sm ssed.

A The Renedy

It is reconmended that the allegations of the Frst Anended Conpl ai nt
relating to Bufemo Vargas be di smssed.

It is further recommended that Respondent be ordered to offer to
rehire Alberto Ramirez immedi ately to his forner or substantially equi val ent

posi tion w thout prejudice
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to his seniority or any other rights and privil eges.

| further recormend that Respondent nake A berto Ramirez whol e for
any | osses he nay have suffered as a result of Respondent's unlawful refusal to
rehire himon the first day of the 1979-80 season by payi hg to hi ma sum of
noney equal to the wages he woul d have earned fromthe date he applied for but
was refused rehire to the date on which he is reinstated or offered
reinstatenent, |ess the anount of his actual earnings during that period,
together wth interest at the rate of 7%per annum such back pay to be
conput ed i n accordance with the formul a adopted by the Board in Sunnysi de

Nurseries, Inc., 3 ALRB 42 (1977).

In order to further effectuate the purposes of this Act and to
insure to the enpl oyees the enjoynent of the rights guaranteed to themin 81152
of the Act, | also recommend that Respondent publish and nake known to its
enpl oyees that it has violated the Act and that it has been ordered not to
engage in future violations of the Act.

Accordingly, | recormend that Respondent furnish the Regional

Crector of the San Dego Region, for. his acceptance, copies of the Notice
attached to this decision, accurately and appropriately translated i nto Spani sh
and that the Notice and translation then be nade known to its enpl oyees in the
fol | ow ng nanner:

1. Post a copy of the Notice, including a copy of the Spanish
translation, for a period of not less than sixty (60) days at appropriate
| ocations proxi nate to enpl oyee work areas, including places where notices

to
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enpl oyees are custonarily post ed.

2. Mil a copy of the Notice arid the Spanish translation to
each enpl oyee enpl oyed by Respondent for any period fromDecenber 1, 1979, to
the date of the mailing, excluding enpl oyees who are currently enpl oyed. The
Notice shall be nmailed to the enpl oyees' |ast known hone addresses.

3. Qve acopy of the Notice and the Spani sh translation to
each enpl oyee enpl oyed by Respondent at the tine of distribution.

4. Have the Notice and the Spanish transl ation read to assenbl ed
enpl oyees on Conpany tine by a Gonpany representative or by a Board agent and
afford sai d Board agent the opportunity to answer questions whi ch enpl oyees nay
have regarding the Notice and their rights under Section 1152 of the Act. This
renedy i s deened essential because of evidence of illiteracy anong Respondent's

enpl oyees. See text Cal Land Managenent, 3 ALRB 14 (1977).

5. WYon the basis of the entire record, the findings of fact and
concl usions of |aw herein, and pursuant to section 1160.3 of the Act, | hereby
i ssue the follow ng recomended

ORDER

Respondent, its officers, agents and representatives shall:

1. Cease and desi st fromdi scouragi ng nenbership of any of its
enpl oyees in the UFAW or any other |abor organization, by unlawully
discharging, laying off, or in any other manner discrimnating agai nst

individuals in regard
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totheir hire or tenure of enploynent, or any termor condition of enpl oynent,
except as authorized by Section 1153 (c) of the Act.

2. Take the follow ng affirnative action:

a. Ufer to Aberto Ramrez immedi ate and full reinstatenent to his
fornmer or equivalent job, wthout prejudice to his seniority or other rights
and privil eges, and make hi mwhol e for any | osses he nay have suffered as a
result of the Conpany's refusal to rehire himbegi nning on the first day of the
1979-80 season, in accordance wth the- manner described in the above section
entitled "The Renedy."

b. Preserve and nmake available to the Board or its agents, upon
request, for examnation and copying, all payroll records, social security
paynent records, tine cards, personnel records and reports, and other records
necessary to anal yze the back pay due to Ramrez.

c. Furnish the Regional Drector of the San D ego Region, for his
accept ance, copies of the Notice attached hereto, accurately and appropriately
translated i nto Spani sh

d. Post a copy of the Notice attached hereto, including the Soani sh
translation, for a period of not |ess than sixty (60) days at appropriate
| ocations proxi mate to enpl oyee work areas, including places where notices to
enpl oyees are custonarily posted.

e. Mil a copy of the Notice attached hereto and the Spani sh

translation to each enpl oyee enpl oyed by
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Respondent for any period fromDecenber 1, 1979, to the date of nailing
(excluding current enpl oyees of Respondent.) The Notice shall be nailed to the
enpl oyees' |ast known hone address.

f. Qdve acopy of the Notice attached hereto and the Spani sh
transl ati on to each enpl oyee enpl oyed by Respondent at the tine of
di stribution.

g. Have the Notice attached hereto read in English and Spanish to
assenbl ed enpl oyees on Conpany tinme by a Conpany representative or by a Board
agent and afford the Board agent the opportunity to answer questions which em
pl oyees mght have regarding the Notice and their rights under Section 1152 of
the Act.

h. Notify the Regional Drector in the San b ego Regional Gfice
wthin twenty (20) days fromrecei pt of a copy of this Decision of the steps
Respondent has taken to conply therewth, and to continue to report
periodical ly thereafter until full conpliance is achi eved.

It is further recommended that the allegations in the Gonpl ai nt

relating to Bufemo Vargas be di smssed.

Dat ed:

-
L]

’ H - . “":.-

- o

MK E MRN, Admnistrative
Law I cer
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NOT CE TO WIRKERS

After atrial where each side had a chance to present their facts,
the Agricultural Labor Relations Board has found that we engaged in a violation
of the Agricultural Labor Relations Act by refusing to rehire one of our em
pl oyees and has ordered us to notify all persons enpl oyed by the Conpany si hce
Decenber 1, 1979 that we wll renedy this violation, and that we w Il respect
the rights of all of our enployees in the future. Therefore we are nowtelling
you that :

The Agricultural Labor Relations Act is a law that gives al
farnmworkers these rights:

1. To organi ze thensel ves;

2. To form join or help unions;

3. To bargain as a group and choose whomthey want to speak for
t hem

4, To act together wth other workers to try to get a
contract or to help or to protect one anot her;

5. To decide not to do any of these things.

Because of the above, we prom se that

VE WLL NOI do anything in the future that forces you to do, or
stops you fromdoi ng any of the things |isted above

Especi al | y:

VE WLL NOT fire, layoff, refuse to rehire or do anything

agai nst you because you either do or do not support the Uhion;
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VE WLL GFFER Alberto Ramirez his ol d job back if he wants it and we

wll pay himany noney he | ost because we refused to rehire him

Dat ed:
VERCE PRODUCE GOMPANY

BY.

(Representative) (Title)
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