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SUPPLEMENTAL DEQ S| ON AND CRDER
O Getober 12, 1977, the Agricultural Labor Rel ations Board

issued a Decision and Oder in this proceeding (3 ALRB No. 78), finding,
inter alia, that Respondent had discrimnatorily di scharged M cente
Hernandez, in violation of sections 1153 (a) and (c) of the Act, and
di rected Respondent to reinstate M cente Hernandez and nmake hi mwhol e for
any | oss of pay suffered as a result of this discharge. The Board further
found that Respondent had discrimnatorily failed to transfer Sal vador
Hernandez to the position of harvest nachi ne operator, and directed
Respondent to pay Sal vador Hernandez the difference between what he
actual ly earned fromthe cormencenent of the harvest season until his
termnation and the anount he woul d have earned as a harvest nachi ne
operator during that period.

O Novenber 5 and 6, 1980, a hearing was hel d before
Admnistrative Law Oficer (ALO WIliamA Resnick for the purpose of
determning the anount of backpay due M cente Hernandez and Sal vador

Hernandez. The ALO i ssued his suppl enental deci si on,



attached hereto, on April 3, 1981, in which he nade findings as to the
anount of backpay due each discrimnatee. Thereafter, Respondent
filed exceptions to the ALOs suppl enental decision, and a supporting
brief. The General Qounsel filed a reply to Respondent's exceptions
to the ALO s suppl enental deci sion.

Pursuant to the provisions of section 1146 of the Labor Code,
the Agricultural Labor Relations Board has del egated its authority in
this proceeding to a three nenber panel .

The Board has consi dered the record and the ALO s suppl enent al
Decision in light of the exceptions and briefs, and has decided to affirm
the ALOs rulings, findings, conclusions, and recomrendations as nodified
her ei n.

Respondent nade nunerous exceptions, excepting in general to
the ALOs decision on the basis of factual findings and credibility
resol uti ons made by the ALQ the nethods used to determne back pay,

i nproper venue, and violation of due process. These exceptions are
wthout nerit. Areviewof the record, the ALO decision, and parties'
briefs anply supports the ALOs factual findings and credibility

resol uti ons.

Backpay Conput ati on

The policy of the Act reflected in a backpay order is to
restore the discrimnatee to the sane position he or she woul d have
enj oyed had there been no discrimnation. Mggi o-Tostado (June 15, 1978)
4 ALRB Nb. 36; NLRB v. Robert Haus Go. (6th dr. 1968) 403 F.2d 979 [ 69
LRRM 2730]; NLRBv. Whited Sates Air Gonditioning Corp. (6th Ar. 1964)
366 F.2d 275 [57 LRRM 2068]. Qur decision in Sunnysi de Nurseries, Inc.
(May 20, 1977) 3 ALRB
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No. 42 sets forth a formul a cal cul ati ng backpay on a daily basis. The
Board has since authorized the cal cul ati on of backpay to be nade on a
weekly basis, or indeed, by any nethod that is practicable, equitable,
and in accordance wth the policy of the Act. Butte View Farns (Nov. 8,
1978) 4 ALRB No. 90 aff'd. (1979) 95 Cal . App. 3d 961; Maggi o- Tost ado,
supra, 4 ALRB No. 36. The ALRB uses the NLRB four basic formulas in

conput i ng backpay awards. See NLRB Casehandl i ng Manual (Part Three)
Conpl i ance Proceedi ngs, August 1977, sections 10538-10544; ALRB

Casehandl i ng Manual , Gonputation of Back Pay. There are many variations

of these formul as and "each one of these basic formul as nust usual ly be
adjusted in details to neet the requirenents of specific cases. Mre

than one fornula may be applicable to a given case.” N.RB Casehandl i ng

Manual , Part |11, supra, section 10536.

In the conputation of M cente Hernandez' backpay award, the
AlOreferred to the pay of a representative enpl oyee during the backpay
period and M cente Hernandez' hours of the preceding year. Both these
net hods reflect standard NLRB formul as. The ALO s adoption of these
standard net hods was both appropriate and reasonable in light of the
evi dence before the ALQ Y

The ALOwas faced with a different factual situation wth
regard to the conputati on of Sal vador Hernandez backpay award. In
Sal vador Hernandez' case we are faced wth a situation where the literal

conpliance wth the Board's Oder itself results

YRespondent failed to meet its burden to prove nitigation of
Respondent's liability for-rent after My 26, 1976.
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ininjustice and discrimnation. The Board O der states:

Make Sal vador Hernandez whol e for any | osses he may have
suffered as a result of Respondent’'s failure to transfer
himto the position of harvest nachi ne operator by
paynent to himof a sumof noney equal to the difference
bet ween what he actual |y earned fromthe commencenent of
the harvest season until his termnation and the anount
he woul d have earned as a harvest nachi ne operator during
that period of enpl oynent together with interest thereon
at the rate of 7%per annum 3 ALRB No. 78 (p. 4).

The parties stipulated that the backpay period runs from Septenber 8,
1975, to Cctober 1, 1975. During this relevant period, Sal vador
Hernandez actual |y worked nore hours, although at a |ower rate of pay
than did Ed Johnson, the enpl oyee transferred to the job of tomato
harvest operator. Wrking as an irrigator, Sal vador Hernandez averaged
14-18 hours per day at $2.50-%$2.75 an hour. Ed Johnson averaged 10-12
hours per day at $3.75 an hour. The end result was that during this
stipulated tine period, Ed Johnson earned $1,018. 13 whil e Sal vador

Her nandez earned $1,0009. 75, for a difference of only $8.38 (see appendi x
Ato ALXD).

Respondent argues for a literal reading of the Board QO der,
requiring that Sal vador Hernandez be reinbursed only for this mninal
anount ($8.38). Recognizing that such a result encourages further
discrimnation by enpl oyers, forcing discrimnatees to work | onger hours
inorder to mnimze backpay liability, the ALOstated "in this
situation, since Respondent discrimnatorily refused to transfer Sal vador
to the higher paying position, Respondent should not be all owed to escape
financial liability here.” (ALCDp.3.)

V¢ agree wth the ALOs conclusion. Had there been no
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discrimnation, Salvador Hernandez woul d have enj oyed the position of
harvest machi ne operator, woul d have worked 271.5 hours, and woul d have
earned $1,018.13. |Instead, Salvador was forced to work additional hours,
for atotal of 371 hours, at a lower rate of pay earning $1,009.75. The
fact that Sal vador was not in the position of harvest nachi ne operator was
due only to Respondent's discrimnatory refusal to transfer. The Board

weeks to nake Sal vador Hernandez whol e for any | osses he nay have suffered

as aresult of Respondent's discrimnatory act. Hs change of working
conditions, resulting in longer work hours is such a | oss.

To conput e Sal vador Hernandez’ backpay, the ALO used H
Johnson' s hours for each day multiplied by Salvador's actual rate of pay,
giving Sal vador on a daily basis the difference between the total and the
daily total Ed Johnson actually received. (For exanple, if Ed Johnson
worked ei ght hours one day at $1.00 per hour higher than Sal vador
Hernandez, then Sal vador's difference of pay woul d be $1.00 an hour for
each of the eight hours worked, or $8.00.) The additional hours worked by
Sal vador were treated by the ALO as an additional job? which would not be

used to reduce

Z'see National Labor Relations Board Casehandling Manual (Part
Three) Conpliance Proceedi ngs, August 1977, sections 10604. 3-
10604.4 as authority. This authority is well settled.

10604. 3 Overtine Enpl oynent Exceedi ng Avail abl e Qvertine at G oss
Enpl oyer Not Deductible: Under any theory of mtigation of damages
the discrimnatee is not obliged to work overtine to reduce the
respondent' s backpay obligation. Accordingly, earnings from
overtine enpl oynent substantially exceedi ng the overtine the

di scri mnatee woul d have worked at the gross enpl oyer are not

[fn. 2 cont. on p. 6]
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Respondent' s backpay liability. The award, using this nethod was $279. 25
pl us interest conpounded at the rate of seven percent per annum

V¢ uphol d the nethods adopted by the ALOin the conputation of
backpay awards for both M cente Hernandez and Sal vador Hernandez, and find
that those nethods were reasonable in light of the circunstances of each
case. It is well settled that the Board has been entrusted wth broad
di scretion in choosing an appropriate backpay fornul a, as warranted by the

circunst ances of each case. Phelps Dodge Gorp. v. NLRB (1941) 313 U S

177, 198 [8 LRRM439] Local 138, International Union of Qperating

Engi neers, AFL-Q O (1965) 151 NLRB 972, 981-986 [56 LRRVI 1532]; NLRB b.
Brown and Root, Inc. (8th Adr. 1963) 311 F. 2d 447, 452-453 [52 LRRVI 2115];
Jack Burcher, d/b/a/ the Burcher Conpany v. NLRB (3rd Qr.

[fn. 2 cont.]

deducti bl e. ¥

10604. 4 Interi mEarni ngs Based on Hours in Excess of Those

Avai l abl e at G oss Enpl oyer Not Deductible: A corollary of

10604. 2 and 10604.3 is that a discrimnatee is not obliged to work
addi tional hours over and above those whi ch woul d have been wor ked
for the grogs enpl oyer to reduce discrimnatee' s own backpay
settlement.> Al though such additional work normally takes the form
of overtinme, the rule is equally applicabl e whenever the
discrimnatee in a given quarter works hours substantially

exceedi ng t hose whi ch woul d have been worked for the gross

enpl oyer; e.g., in a situation where gross backpay i s conputed on
the basis of an estinated 30 hours of enpl oynent per week, interim
earni ngs fromenpl oynment averagi ng i n excess of 30 hours per week
shoul d not be deduct ed.

4 Eg., Uited Arcraft Corporation, 204 NLRB 1068, 1073-74.

5/ See. e.g., Lhited Aircraft, Supra.
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1968) 405 F.2d 787-790 [ 68 LRRV 2603] .

In Brown and Root Inc., supra, at 452 the court stated:

.. in solving the probl ens which arise in back pay cases the
Board is vested wth a wde discretion in devising procedures
and net hods which w il effectuate the purposes of the
Act...(citations omtted).

obviously, in nmany cases it is difficult for the Board to determne
preci sely the anount of back pay whi ch shoul d be anwarded to an

enpl oyee. In such circunstances the Board may use as cl ose
approxi nati ons as possi bl e, and may adopt forml as reasonably

desi gned to produce such approxi nations. National Labor Rel ations
Board v. East Texas Seel CGastings Go., 5 dr., 255 F. 2d 284,
National Labor Relations Board v. Kartarik, Inc., 8 Ar., 227 F. 2d
190; Mrlin-Rockwel | Gorporation v. National Labor Rel ations Board,
2 dr., 133 F.2d 258. V¢ have held that wth respect to the
formula for arriving at back pay rates or amounts whi ch the Board
nay deemnecessary to devise in a particular situation, 'our
inquiry may ordinarily go no further than to be satisfied that the
net hod sel ected cannot be declared to be arbitrary or unreasonabl e
in the circunstances involved.' National Labor Rel ations Board v.
(rark Hardwood Go., 8 dr., 282 F.2d 1, 7.

Thus there is no doubt that the Board has the power to fashion an
appropriate renedy in order to effectuate the purposes of the Act.

Uhenpl oynent | nsurance Conpensati on

Respondent argues that it was deni ed due process by what it
characterizes as the ALOs ruling on the Enpl oynent Devel opnent
Cepartnent of the State of Galifornia s (EDD petition to revoke
Respondent ' s subpoena duces tecum Respondent argues it was prej udi ced
by the failure of EDDto conply with the subpoena. These argunents are
wthout nerit. Respondent further argues that its backpay liability
shoul d be reduced by the amount of unenpl oynent insurance benefits
received by Vicente, if any. Respondent attenpted to subpoena records
fromthe Qustodian of Records of EDDin an effort to introduce evi dence

of the paynent
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of unenpl oynent insurance benefits to Vicente Hernandez. ECD noved to
revoke this subpoena. Respondent attenpted to present a copy of EDD s
petition to revoke Respondent's subpoena but the ALQ contrary to
Respondent' s characterization, declined to rule on that petition to revoke
since he had not been served with a copy. The ALOdid indicate that if
pressed to rule, he would rule in favor of the notion to revoke due to the
confidentiality of EDDrecords. Despite the fact that EDD did not conply
w th the subpoena,. Respondent nade no effort to present any evidence at
the hearing as to whether M cente Hernandez recei ved any unenpl oynent
i nsurance benefits. Though no evi dence was presented we find that
Respondent was not prejudiced thereby. Wile the ALOs discussion as to
the deductibility of unenpl oynent insurance conpensati on was not necessary
to the resolution of this case, we note that it is well settled under NLRB
precedent that unenpl oynent insurance conpensation benefits are not interim
earnings and are not deductibl e frombackpay awards, Marshall Field & (o.
v. NLRB (1943) 318 US 253 [12 LRRM519]; NLRBv. Qullett Gn (1951) 350
US 361 [27 LRRM 2230]; Yama Wodcraft, Inc. (1975) 221 NLRB No. 216 [91
LRRM 1059] ; Sout hern Househol d Products Go., Inc. (1973) 203 NLRB 138 [83
LRRV 1247] ; Rockwood St ove Wrks (1945) 63 NLRB 1297 [17 LRRV 68] .

CROER

Pursuant to Labor Code section 1160.3, the Agricul tural Labor

Rel ati ons Board hereby orders that Respondent Arnaudo Brothers, its
officers, agents, successors, and assigns, shall pay to the enpl oyees

|isted below who in our Decision and O der dated
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Qctober 12, 1977, were found to have been di scri mnated agai nst by
Respondent, the amounts set forth bel ow beside their respective nanes,
plus interest thereon conpounded at the rate of seven percent per annum
Sal vador Hernandez $ 279.25
M cent e Her nandez $5, 952. 90
Dated: August 31, 1981

RONALD L. RJU Z, Board Menber

ALFRED H SONG Board Menber

JEROME R WALD E, Board Menber

7 ALRB No. 25 9.



CASE SUMVARY

Arnaudo Brothers 7 ALRB Nb. 25
(U Case Nb. 75-C=21-S
ALO DEQ S ON

In Arnaudo Brothers, 3 ALRB No. 78 (1977), the Board
directed Respondent to reinstate and nake whol e di scrimnatee M cente
Her nandez, to nake whol e Javier Ramrez' crew and to nake Sal vador
Her nandez whol e for any | osses suffered by Respondent's failure to
transfer himto the position of harvest nachine operator. A back pay
heari ng was hel d on Novenber 5 and 6, 1980 to determne the back pay
awards of discrimnatees M cente Hernandez and Sal vador Her nandez.

A M cente Hernandez

The parties stiuplated that the back pay liability period ran
fromQtober 19, 1975 to May 26, 1976. The ALO conput ed Vi cent e Her nandez
back pay award using a representative enpl oyee for the period of Cctober
19, 1975 to Decenber 31, 1975. The ALOused Vicente's 1975 hours for the
renmai ni ng back pay period ending on May 26, 1976. The back pay award
i ncl uded Respondent’s liability for rent and el ectricity through Qct ober
1977 when Respondent's liability was tolled by an unconditional offer of
reinstatenent. Expenses to seek enpl oynent and novi ng expenses were al so
included in the anard. The award al so included mtigation in the form of
interimearnings. Though no evi dence was adduced at the hearing as to
whet her or not M cente Hernandez recei ved unenpl oynent conpensation
benefits, the ALO held that under both U S Suprene Gourt and NLRB
precedent unenpl oyrment conpensation benefits are not deducti bl e from back
pay awar ds.

B. Sal vador Her nandez

The parties stipulated that the back pay liability period
ran from Septenber 8, 1975 to ctober 1, 1975. During this tine period
Sal vador Hernandez actual |y worked nore hours (371 hrs), although at a
| oner rate of pay, then did Ed Johnson (271.5 hrs) , the individual who was
transferred to the job of tomato harvest operator. |In order to avoid a
result that woul d encourage further discrimnation by enpl oyers forcing
enpl oyees to work longer hours in order to mnimze back pay liability, the
ALO used Ed Johnson's hours for each day multiplied by Sal vador Her nandez'
actual rate of pay, giving Sal vador Hernandez on a daily basis the
difference between that total and the daily total Ed Johnson actually
received. Salvador's extra hours were treated as an additional job which
woul d not be used to reduce Respondent’'s back pay obligation.

BOARD DEAQ S ON

The Board affirned the ALOs decision finding that the back pay
awards and net hods of conputation used by the ALOwere reasonable in |ight
of the circunstances of each case and affirned



the Board s discretion and power to choose an appropri ate back pay
formula or nethod as warranted by the circunstances of each case to
fashi on an appropriate renedy to effectuate the purpose of the Act.

The Board found that the ALOs conclusions as to the
deductibility of unenpl oynent insurance conpensation benefits were
unnecessary to the resol ution of the case since there was no evidence in the
record as to whet her M cente Hernandez recei ved unenpl oynent i nsurance
conpensation benefits. The Board did note however, that it is well settled
that unenpl oynent i nsurance conpensation benefits are not interimearnings
and are not deductible to reduce back pay liability.

* * %

This Case Summary is furnished for information only and i s not an
official statenent of the case, or of the ALRB

* * %
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STATE GF CALI FORN A
BEFCRE THE
AR QLTURAL LABCR RELATI ONS BOARD

In the Matter of

ARNALDO BROTHERS, CASE Nbo. 75-CE-21-S

Respondent , 3 ARBNo. 78

and

WN TED FARM WIRKERS GF AMER CA,

N/ e e e N N N N N N N N N N N

AFL-A Q
Charging Party.
APPEARANCES:
DCaniel A MDaniel, Esquire
Norel i & Gilli

235 East Veber Avenue
S ockton, California 95201
h Behal f of Respondent

Manuel Mel goza, Esquire
627 Main Street

Del ano, Galifornia 93215
h Behal f of the General Gounsel

SUPPLEMENTAL DEA § ON
STATEMENT GF THE CASE

WLLIAMA RESNECK, Adnministrative Law Ofi cer:

On etober 12, 1977, the Agricul tural Labor Rel ations Board i ssued
a Decision and Oder in the above-captioned proceeding (3 ALRB No. 78),
finding, inter alia, that respondent had discrimnatorily di scharged
certain of its enpl oyees, including Sal vador and M cente Hernandez, in

violation of Section 1153(a) and (c) of the



Agricultural Labor Relations Act and directing that respondent
reinstate and rei nburse these enpl oyees for any |oss of pay suffered
as aresult of these violations.

The parties were unable to agree on the anount of backpay due
Sal vador and M cente Hernandez, and on March 27, 1980, the Regi onal
Drector of the ALRB i ssued a backpay specification. The respondent
filed an answer on April 3, 1980. n April 8, 1980, the Regi onal
Drector filed a clarification of backpay specification.

A hearing was held before ne in Fresno, California on Novenber
5and 6, 1980. Al parties were given a full opportunity to parti -
cipate in the hearing, and the general counsel and respondent were
all represented at the hearing. After the close of the hearing, the
general counsel and the respondent filed briefs.

Uoon the entire record, including ny observation of the de-
neaner of the wtnesses, and after full consideration of the briefs

filed by the parties, | nake the fol | ow ng:

FI ND NGS CF FACT
. SALVADCR HERNANDEZ: O the two di scri m nat ees,

Salvador's case is less conplex. It is stipulated that the backpay
period runs fromSeptenber 8, 1975 to Qctober 1, 1975. Moreover,
the discrimnation is clear: failure to transfer Salvador to the
posi tion of harvest nachine operator. Thus, the Board s order
states the followng affirnative action is to be taken:

Make Sal vador Hernandez whol e for any | osses he nmay

have suffered as a result of Respondent's failure to trans-
fer himto the position of harvest nmachi ne operator by
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paynent to himof a sumof noney equal to the difference

bet ween what he actually earned fromthe commencenent of

the harvest season until his termnation and the anmount

he woul d have earned as a harvest machi ne operator during

that period of enpl oynent together with interest thereon

at the rate of 7%per annum

3 ALRB No. 78(p. 4)

However, Sal vador during this relevant period actual |y worked
nore hours, although at a |ower rate of pay, than Ed Johnson, who
was transferred to the job of tomato harvest operator. Sal vador
continued to work as an irrigator, averaging 14 to 18 hours a day,
at $2.50 to $2.75 an hour. Ed Johnson averaged 10 to 12 hours a
day during this period, but at arate of $3.75 an hour. (Jt. Ex.1).
Thus, during this period Ed Johnson earned a total of $1,018. 13,
whi | e Sal vador earned $1,009. 75, for a difference of only $8. 38.
(Jt. Bx.1).

Al though respondent urges that a literal reading of the Board s
order requires that Sal vador be rei nbursed only for this mnina
difference, general counsel persuasively argues that such a result
woul d encourage further discrimnation by enpl oyers to force such
workers to work longer hours in order to mnimze backpay liability.
In this situation, since respondent discrinenatorily refused to transfer
Sal vador to the higher paying position, respondent should not be
allowed to escape financial liability here.

Two sol utions present thensel ves:

1) Wse Salvador's actual hours worked, but give him the

di fference between the rate of pay he actual |y recei ved!

1. Salvador earned $2.50 an hour on Septenber 8, 9 and 10;

and thereafter was paid $2. 75 an hour.
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and the $3.75 an hour paid to Ed Johnson. Thus, assune that

Sal vador actual |y worked 10 hours one day at $2. 75/ hour; while

Ed Johnson worked 8 hours that day at $3.75/ hour. Salvador's

| oss of pay woul d then be $1.00 an hour for each of the 10

hours worked, or a total of $10.00

2) Wse B Johnson's hours for each day mul tiplied by

Salvador's actual rate of pay, and give Salvador on a daily

basis the difference between that total and the daily total

Bd Johnson actual |y received. Thus, assumng again that E

Johnson wor ked ei ght hours one day, at a $1.00/ hour hi gher

than Sal vador, then Salvador's |ess of pay woul d be $1.00 an

hour for each of the eight hours .worked, or $8.00.

Sal vador worked 371 hours during the period in question; 42
hours at $2.50 an hour, and 329 hours at $2.75 an hour. Ed Johnson
worked 271.5 hours during this period, all at a rate of $3.75 an
hour .

Wsing the first alternative woul d nean that Sal vador shoul d
recei ve an additional $1.25 hour for 42 hours, and an additi onal
$1. 00/ hour for 329 hours, or a total of $331.50. Using the second
alternative woul d nean that Sal vador shoul d receive an additi onal
$271.50 for the $1.00 an hour differential, plus an additional
$7.75 during the period there was a $1.25 an hour differential, or
a total of $279.25.

General counsel has suggested that the second sol uti on be
adopt ed, whi ch benefits respondent by $102.25. The rationale is to

treat the extra hours worked by Sal vador as an additional job,
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whi ch woul d not be used to reduce respondent's backpay obligation. See
Nati onal Labor Rel ations Board Casehandling Manual (Part Three),
Gonpl i ance Proceedi ngs, August 1977, Sections 10604.3 - 10604. 4.

Such a suggestion is reasonabl e, and | accordingly find that
respondent' s backpay obligation to Sal vador is $279.25, plus interest
conpounded at the rate of 7% per annum The conputations are set forth on
adaily basis in Appendix A follow ng this opinion.

1. M CENTE HERNANDEZ  The i ssues invol ving M cente invol ve

not only liability for backpay but al so the respondent’s
liability for rent, electricity, noving expenses, expenses of
seeki ng enpl oynent, interimearnings and mtigation efforts. Each

of these wll be discussed in turn.

BACK - PAY
It is stipulated that the total period of backpay liability
runs fromQctober 19, 1975 to May 26, 1976. However, there are
di sput es whet her M cente woul d have worked this conpl ete peri od,
and the appropriate nethod of cal cul ating his back-pay. Accordingly,
this period wll be divided into several parts for purposes

of anal ysis.
A tober 19 to Decenber 31, 1975. It is undisputed

that work was available during this period and it is al so agreed
that Gerardo Gchoa was the "representative enpl oyee" for this period.
Prelimnarily, a "representative enployee" is a nethod to cal cul ate

| oss of earnings by using the still-enployed representative' s earn-

ings as a yardstick. The ALRB has followed the NLRB S practice of
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identifying such an enpl oyee and using that representative' s earn-
ings as a nethod of determning |lost earnings. Butte View Farns v.
ALRB (1979) 95 Cal . App. 3d 961,969. During this period M. Cchoa
ear ned $1, 247. 50.

Respondent urges two defenses: (1) VM cente shoul d have m -
grated to H Rosa, Galifornia to seek work; and (2) M cente wor ked
for the Lhion during this period and was unavail abl e for work.
Bot h def enses are unsupported by the evidence and the applicabl e
governi ng aut horities.

For a di scharged enpl oyee to col | ect backpay, he nust nake
reasonabl e efforts to obtain interi menpl oynent. The enpl oyer

nust show as an affirmative defense that the enpl oyee "wllfully"
refused to accept suitable interi menpl oynent. The burden is on the

enpl oyer to prove this defense. Maggi o - Tostado, Inc. (1.978)

4 ALRB No. 36.

Vi cente had worked for the enpl oyer since 1967. During the
early years of his enpl oynent, he would mgrate wth nenbers of
his famly to H Rosa after the wnter harvest and not return until
spring. However, beginning in 1973 M cente becane a year-round
enpl oyee of respondent until discharged on Gctober 19, 1975. The
earlier ALRB decision establishing the enployer's liability here
nakes this clear.

Prior to the 1973 harvest, M cente was laid of f each year
at the end of the harvest. After the harvest in 19/3
MVicente was retai ned throughout the wnter of 73-74 to
tend Respondent's cows. From hi s commencenent of work
in Aoril, 1973 Micente was a year-round enpl oyee unti |

his termnation in Cctober, 1975.
Arnaudo Brothers (1977) ALRB No. 78, ALO Decision, pp. 21-22.
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Thus, not only had M cente becone a year-round enpl oyee since
1973, he had not worked in the H Rosa area since 1972. Mreover,
BH Rosa was approxi mately 190 mles away, and no authority has been
cited, nor discovered which woul d require an enpl oyee to seek work
and relocate his famly for that great a distance. See Madi son

Qourier, Inc. (1973) 202 NLRB 808 uphol ding the right of a dis-

charged enpl oyee not to seek work nore than 50 mles away.
Respondent' s second contention is that Vicente worked for the
LUhi on and thus was unavail able for work, relying on East Texas

Seel Gasting Go. (1956) 116 NLRB No. 81. There, the Trial Exam ner

deducted two weeks pay fromone of the di scharged workers, RH
Jones, since he found that Jones was president of the |ocal union
and thus there was a period of tine, "not definitely ascertainabl e
where Jones was not seeking enpl oynent. 116 NLRB at 1376.
Unlike that situation, Vicente was an unpai d vol unteer for the

Unhi on, averagi ng about 10 to 20 hours a nonth. During the four to
ei ght nonth period he volunteered for the Uhion, he was seeki ng
work and had no definite comttnent to the Union which woul d have
precl uded himfromaccepting work. Accordingly, | do not find
that Vicente was unavail able for work due to his Union vol unt eer
wor K.

B. Decenber 31, 1975 to January 14, 1976: No backpay

is clained nor anarded for this period, since Vicente custonarily
took two weeks | eave of absence.

C January 15 to March 17, 1976: During this period

there is no representative enpl oyee, since (choa no | onger worked
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for the respondent. General Counsel suggests that Vicente's hours of the
year before (1975) be used to cal cul ate backpay Respondent counters by
stating that no work was avail able, or, assumng that work was avail abl e,
Vicente's 1974 hours be used.

Prelimnarily, | find that there was work available for Vicente
during this period, consistent with the earlier Board decision, supra, that
Vicente was a year-round enpl oyee. In the past Micente 8 had fed the
cattle, nended fences and perforned shop and mechani c work. Thus, although
S ephen Arnaudo, respondent's owner, contended there was no need to repair
fences in 1976 (11:143-144); that testinony was directly contradi cted by
Aen AGlnore, respondent’'s ranch forenan, who stated that fences were
repaired during this period (11:160-161).

Anore difficult problemarises in calculating the | oss of
wages. S nce there were no crews during this wnter period, the

crew aver agi ng net hod approved by the Board i n Maggi o- Tostado, Inc.,

supra, is not available. There were enployees on the payrol| during
this period, but respondent’'s records (Resp. Ex.2) denonstrate
that these enpl oyees were earning either $2.75 or $3.00 an hour,
which is nore than the $2.50 an hour clainmed on Vicente's behal f
by General (ounsel. Mreover, the hours worked by these enpl oyees
are conparabl e to the hours worked by Vicente during the year
bef or e.

Accordingly, | adopt General Counsel's suggestion that back-
pay for this period be at the rate of $2.50 an hour utilizing
Vicente's hours for the year before. Respondent's contention that
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Vicente's hours of two years prior be used i s inappropriate, since
Vi cente took an energency | eave of absence of two and one- hal f
nonths then. Thus, respondent's contention that the previous year'
work history be ignored in favor of the work history of two years
prior when M cente was gone due to unusual circunstances is illogi-
cal. Accordingly, backpay for the period total s $1, 217.50.

D Mrch 18 to May 26, 1976: General Gounsel contends

that N chol as Rosas shoul d be the representati ve enpl oyee for this
period, since they worked conparabl e hours in 1975 and both were
gualified to drive the caterpillar tractor. However, during 1976,
Rosas was not only paid for his work as a caterpillar driver, but
was paid an additional 4 hours a night to do one hour's work of
irrigation. Thus, Rosas had hours far in excess of any other em
pl oyee during this period, and there is no evi dence denonstrating
that Vicente woul d have done this additional work in 1976.
Respondent contends that Vicente's hours of the year before be
used, and | find that suggestion appropriate and consistent wth
our earlier determnations. However, it is inappropriate to use
the $2.50 an hour wage of the year before, since S ephen Arnaudo
testified that in March 1976 the rate was raised to $2. 75 an hour
(11:150). A discrimnatee is entitled to any wage i ncreases

granted since his discharge. Sunnyside Nurseries, Inc. (1977)

3 ALRB No. 42. Accordingly, backpay for this period totals

$2, 032. 26.
Fnally, respondent contends that backpay liability shoul d

have termnated i n md-February, 1976, when A en d | nore, respondent’s
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ranch forenan, nade a tel ephone call to one of the Hernandez famly for
themto return to work. However, Glnore admtted that he sinply left a
nessage to that effect wth sone unknown person who answered the phone,
and, in fact, did not even know where he tel ephoned. Instead, he assuned
that it was in the Fresno area. No response was received to this call.

In Reeves Rubber, Inc. (1980) 252 NLRB No. 26, the NLRB affirned the

trial examner' s finding that a one-tine tel ephone call which did not
reach the discrinmantee did not satisfy the show ng of a good-

faith recall effort. Oh a simlar set of facts, | reach the sane
finding inthis case and find that backpay liability was not term
inated by this phone call.

After May 26, 1976, M cente obtai ned a hi gher-paying job wth
anot her enpl oyer, and no further | oss of wages is -clained. However,
the backpay period runs until Cctober 31, 1977, since that
was the effective date of respondent's witten offer of reinstate-
nent. The additional expenses clained for this period will now

be di scussed.

RENT

Wi | e enpl oyed by respondent, Vicente |ived on conpany housi ng
and paid no rent, electricity or water, all of which were furni shed
by respondent. Wen Vi cente was di scharged, he was forced to | eave
this housing and noved tenporarily to Qtega Brothers | abor canp.
He paid $70 a nonth for rent and el ectricity and lived there with

his famly fromNovenber, 1975 to March 1976, when they all noved
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into a public housing project. He continued to live in this housing
project for the remai nder of the backpay period, that is through Cctober,
1977. Hs rent there fluctuated between $60 and $100, depending on his
and his w fe's incone.

S nce his discharge caused himto incur these extra housi ng
expenses, the established rule is that the enployer is liable for these
additional expenses. Further, this anount is not subject to
deduction by interimearnings. See NLRB, Principles of GConputation,
Section 10552.2 and cases cited therein.

Respondent contends that since My 26, 1976, M cente was
earning a greater anmount than he woul d have working for respondent,
and all liability for rent and utility expenses shoul d cease in the
absence of any proof that the anount Micente .earned did not exceed
the amount he woul d have earned fromrespondent, plus any rent or
utility expenses. The record, however, is silent on the anount
Micente earned after My 26, 1976.

Thus, it is inpossible to determne whether Mcente's new
job paid himenough to conpensate not only for his | oss of earnings
but his additional expenses.

The lawis well-settled that once the general counsel neets
hi s burden of establishing the gross backpay due a di scrim nat ee,
respondent has the burden of proving any mtigation of the back-
pay liability, including the enployee's interimearnings. N.RBv.

Brown & Root, Inc. (8th dr. 1963) 311 F. 2d 447. Respondent had

anpl e notice of general counsel's contentions through service of

the Backpay Specification on March 27, 1980, sone six and one-hal f
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nonths prior to the hearing. (GC Ex 1-B). Accordingly, respondent by
failing to introduce any evidence of Micente's earnings after May 26,
1976, has failed to neet its burden to reduce its

backpay liability here. The total due here is $1, 823.

BECTIRATY

Wile Vicente lived in respondent’s housi ng, as noted above,
he incurred no charges for either rent or electricity. Wen he
noved to the Otega canp, his rent charges al so included his el ec-
tricity. Thus, he incurred no separate elctrical expenses unti l
March, 1976, when he noved into public housing. H's expenses for
electricity, as evidenced by his PG & E bills total $126. 36.
(GC Ex.3).

MOV NG EXPENSES,  EXPENSES GF SEEKI NG EMPLOYMENT
and | NTER M EARN NG5

General counsel contends that expenses incurred by Vicente in
novi ng from conpany housing to the Otega labor canp and ulti-
nmately to the housing project are recoverable as part of gross
backpay. The expenses clained here total $18.36. S nilarly, gene-
ral counsel contends that expenses incurred in seeking enpl oynent
after Micente's discharge are al so recoverabl e as part of the gross
backpay. The expenses here total $280. Respondent does not di scus

ei ther of these contentions.
These expenses are not al |l owabl e as part of the gross backpay
due Vicente. See NLRB, Principles of Gonputation, Section 10610,
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and cases cited therein. Instead, these expenses are deducted from
Interimearnings. VMicente's gross interimearnings during this
peri od consisted of $717.75 from Rodri guez, $57.00 from D xon Brot hers,
and $119.00 fromThomas S lva, for a total gross figure of $893.75.
General counsel contends that Micente's net interimearnings after
deductions total approxi mately $792.00. Respondent submtted no
conputations. Accordingly, the noving expense and expenses of seeking
enpl oynent total $298.36, and subtracting that figure fromMV cente's net
interimearnings, gives a total of $493.64, which wll be deducted from

t he backpay due M cente.

UNEMPLOYEMENT  GOMPENSATI ON
Respondent contends that its backpay liability shoul d be re-

duced by the anount of unenpl oynent conpensation benefits paid to
Micente. Unenpl oynent conpensation benefits have been rul ed not

deducti bl e frombackpay by the United States Suprene Court in NLRB
v. Qullett An o. (1951) 340 US 361. However, respondent notes

that state worknmen' s conpensation benefits have been held to be

deductible. NRBv. Mss Panning MII Go. (4th AQr. 1955) 224 F. 2d 702.

Respondent argues that the distinction between the two decisions is not
the nature of the paynents, but the type of conpensation scheme. In Mss
M anni ng, deci ded under Louisiana law, the Gourt noted that enpl oyers
contributed to worknen' s conpensation i nsurance. Respondent concl udes
that since enployers in Galifornia contribute to unenpl oynent insurance

based on act ual
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wages, Mbss M anni ng shoul d control .

Respondent, however, has ignored the recent decision of Yama

Wodcraft, Inc. (1975) 221 NLRB No. 216. This decision invol ved a

California corporation with the hearing held in Los Angel es. There, the
NLRB affirned the admnistrative | aw judge' s decision and renedy where the
respondent' s sol e exception was that it was not permtted to deduct state
unenpl oynent conpensation benefits fromthe suns due the di scri mnat ees.
The NLRB rejected this contention noting that the lawwas "well settled"
that state unenpl oynent conpensation benefits are not deductible, citing

NRBv. Qillett Gn, supra.

Accordingly, | recommend that unenpl oynent conpensation bene-

fits paid to Vicente not be deducted fromhis backpay award.

M TI GATI ON EFFCRTS

Respondent's final contention is that Vicente failed to nmake
reasonabl e efforts to find new enpl oynent during the backpay period
As previously discussed, -wllful loss of earnings is an affirmative
def ense and the burden is on respondent to establish that defense.

Maggi o- Tost ado, Inc., supra.

Respondent' s contention that MV cente shoul d have rel ocated in
BH Rosa, CGalifornia has been previously discussed. No authority
has been cited that would require Vicente to relocate to an area
approxi mately 200 mles away to seek enpl oynent. Further, there
was anpl e evi dence to support Micente' s contention that he did

actively seek enpl oynent .
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I nmedi ately after his discharge, Micente was abl e to obtain
enpl oynent at D xon Brothers. After being laid off, he noved to the
Qtega | abor canp, which put himin contact wth any jobs that mght open
up. He was registered wth the state enpl oynent service and went to
their offices in both Sockton and Tracy. He al so asked his friends
about wor k.

He al so made applications at a Heinz plant, at a sugar factory
in Tracy and at a glass plant. In addition, he contacted several
enpl oyers, including the Kennedys, A varez Brothers and Yanada. He
was able to obtain interimwork at O xon Brothers and at Thomas
Slva.

In fact, the record anply supports Mcente's efforts to find
work. There is not a shred of evidence that he either wthdrew
hinself fromthe | abor nmarket or refused any offer of enpl oynent.

The enpl oyer has not net its burden to establish wllful |oss of

earni ngs here.

THE REMEDY

For the reasons described above, | find that respondent’s
obligations to the discrimnatees w |l be discharged by the pay-
nent to themof the respective suns as set forth in the Appendi ces.
Such amounts shal |l be payable plus interest at the rate of 7 per-
cent per annumto accrue commencing wth the last day of each week
of the backpay period on the anount due and ow ng for each such
week as set forth in the Appendi ces, and continuing until the

date this decision is conplied with, mnus any tax w thhol di ng
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required by federal and state | aws.

Accordingly, | hereby issue the follow ng recomnmended:

CROER
Respondent Arnaudo Brothers shall pay to the enpl oyees |isted bel ow
the anmount set forth by their nanmes together with interest at the rate of
7 percent per annummnus tax wthhol ding required by federal and state
| aws:
Sal vador Her nandez $279. 25

\Mi cent e Her nandez $5, 952. 98

Dated: April 3, 1981 W(’%‘” 2. M

WLLIAM A RESNECK
Admni strative Law Ofi cer
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Cat e

Sept .

Cet .

111
111
111
111
111
111
111
111
111
111

8, 1975

APPENDI X A

SALVADCR HERNANCEZ

Ed Johnson's hrs. &

rate of pay
9 x $3.75 = $33. 75
10 x 3.75 = 37.50
12 x 3.75 = 45.00
10 /2 x 3.75 = 39.38
13 x 3.75 = 48.75
13 x 3.75 = 48.75
13 x 3.75 = 48.75
13 x 3.75 = 48.75
12 x 3.75 = 45.00
12 x 3.75 = 45.00
12 x 3.75 = 45.00
10 x 3.75 = 37.50
12 x 3.75 = 45.00
12 x 3.75 = 45.00
12 x 3.75 = 45.00
12 x 3.75 = 45.00
12 x 3.75 = 45.00
12 x 3.75 = 45.00
12 x 3.75 = 45.00
12 x 3.75 = 45.00
12 x 3.75 = 45.00
12 x 3.75 = 45.00
12 x 3.75 = 45.00

Salvador's hrs. &
rate of pay
9 x $2.50 = $22.50
10 x 2.50 = 25.00
12 x 2.50 = 30.00
10 1/2 x 2.75 = 28.88
13 x 2.75 = 35.75
13 x 2.75 = 35.75
13 x 2.75 = 35.75
13 x 2.75 = 35.75
12 x 2.75 = 33.00
12 x 2.75 = 33.00
12 x 2.75 = 33.00
10 x 2.75 = 27.50
12 x 2.75 = 33.00
12 x 2.75 = 33.00
12 x 2.75 = 33.00
12 x 2.75 = 33.00
12 x 2.75 = 33.00
12 x 2.75 = 33.00
12 x 2.75 = 33.00
12 x 2.75 = 33.00
12 x 2.75 = 33.00
12 x 2.75 = 33.00
12 x 2.75 = 33.00
Tot al

-17-

Backpay Due

$ 11.25
12. 50
15. 00
10. 50
13. 00
13. 00
13. 00
13. 00
12. 00
12. 00
12. 00
10. 00
12. 00
12. 00
12. 00
12. 00
12. 00
12. 00
12. 00
12. 00
12. 00

12. 00
12. 00

Backpay Due $279. 25



APPEND X B
M CENTE HERNANDEZ

(Véek Endi ng) (Gerardo Crhoa) (Wnter Rate)

Qct. 29, 1975 57 hours $ 2. 50/ hour = $ 142.50

Nov. 5, 64 " " = 160. 00
12 68 " " = 170. 00
19 64 " " = 160. 00
26 52 = 130. 00

Dec. 3 46 = 115. 00
10 54 = 135. 00
17 46 = 115. 00
24 40 = 100. 00
31 8 " " = 20. 00

Jan. 7, 1976 o o = o
14 27 hours Taken of f Micente's
21 1975 records 67.50
28 54 " 2. 50/ hour = 135. 00

Feb. 4 45 = 112. 50
11 54 = 135. 00
18 57 = 142. 50
25 60 = 150. 00

Mar. 3 74 " " = 185. 00
10 56 " " = 140. 00
17 60 " " = 150. 00
24 50 " 2. 75/ hour = 137. 50
31 62 " " = 170. 50

Aor. 7 66 " " = 181. 50
15 84 " 231.50
21 87.5" " = 240. 63
28 90.5 " " = 248. 88

Nay 5 91 " " = 250. 25
12 91 " 250. 25
19 9. " " = 250. 25
23 26 = 71.50

Tot al $4, 497. 26

/11

/11

/11

/11
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111
111
111
111
111
111
111
111
111
111
111

1975

1976

1977

RENT

Novenber
Decenber

January

February
Mar ch
Apri

May

June
July
August
Sept enber
Cct ober
Novenber
Decenber

January
February
Mar ch
Apri

May

June
July
August
Sept enber
Qct ober

Tot al
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$ 70.00

60. 00
100. 00
100. 00
100. 00
100. 00
100. 00

100. 00
100. 00

$1, 823. 00



BECTRATY
Account No . HXV-17-33505

MONTH ELECTR C ENERGY | N KW BILL
March 15 $
April 8, 1976 85 3.81
My 10 138 5.71
June 9 161 6. 38
July 9 246 8.75
August 9 265 9.29
Sept enber 9 198 7.37
Qct ober 8 174 6. 69
Novenber 9 156 6. 17
Decenber 10 252 8.97
January 10, 1977 181 6. 88
February 8 129 5.39
Narch 10 106 4.74
April 8 89 4. 25
May 9 113 4. 93
June 6 167 6.43
July 11 250 9.03
August 9 241 8. 60
Sept enber 8 184 6. 96
Qct ober 7 149 5096
Tot al $126. 36
111
111
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SUMARY

Total Lost Véges
A us Rent
Hectricity

| NTER M

Rodri guez

D xon Brothers
Thonas S lva

LESS EXPENSES TO SEEK BEMPLOYMENT

Qct ober 1975 to May 1976
Approxi matel y 7 nont hs

Subt ot al

G oss
Net

Approxi natel y $10. 00 per week

-$40. 00 per nonth

7 x $40.00
MOV NG EXPENSES
Arnaudo to Qtega

5trips, 10 mles one way for total
of 90 mles at $. 17 per nile

Qtega to Housi ng Project

51trips, 2 mles one way for total
of 18 mles at $.17 per mle

Tot al

Net InterimEarni ngs after Expenses

111
111
111
111
111

$4, 497. 26
1, 823.00

126. 36

$6, 446. 62

$ 717.75
57.00
119. 00

$ 893.75

$ 792.00

$ 280. 00

$ 15.30

3.06

$ 298.36
$ 493. 64

TOTAL DUE

-21-

$5, 952. 98
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