King dty, Galifornia

STATE G CALI FCRN A
AR AQLTURAL LABCR RELATI ONS BOARD

- AR CA AHL-AQ
Petitioner.

FRUDDEN ENTERPR SES. INC . g
Enpl oyer, ) Case Nbs. 79-RG 18- SAL
) 79- PM 5- SAL
and )
)
WN TED FARM WIRKERS ; 7 ALRB \b. 22
)
)
)

DEAQ S ON AND CROER
Followng a Petition for Certification filed by the Uhited Farm

VWrkers of Anerica, AFL-A O (AW on August 27, 1979, a representation el ection
was conducted on August 29 anong the Enpl oyer's agricul tural enpl oyees. The

official Tally of Ballots showed the follow ng results:

W, .o 201
No thion............... 4
(hal l enged Ball ots.. ... 10
Void Ballots........... 1
Total ................. 216

The Enployer tinely filed post-el ection objections, two of which were
set for hearing. In these objections, the Enpl oyer alleges that the UFW
through its agents, violated the access rule, 8 Cal. Admn. Code section 20900,
and coomtted acts of physical and verbal violence. It is further alleged that
these acts by the UFWcreated an at nosphere of fear and coerci on whi ch

prevent ed enpl oyees fromnaki ng a free choice as to bargai ning representative.



The Enpl oyer also filed a tinely Mtion to Deny Access, based on the sane
viol ations of the access rule and acts of viol ence.

A hearing was held before Investigative Heari ng Examner (1 HE) Deborah
Vrren in April 1980. 1In a decision issued on March 6, 1981, the | HE found
that, although UPWorgani zers viol ated the access rule on the dates al |l eged,
the violations and the incidents of violence that acconpani ed those viol ations
were not of such character as woul d affect the outconme of the el ection. The
| HE recommended that the Enpl oyer's objections be di smssed and the UFWbe
certified as the exclusive representative of the Enpl oyer's agricul tural
enpl oyees. The IHE further recommended that the Board grant the Enpl oyer's
Mbtion to Deny Access and order sanctions agai nst the URWorgani zers i nvol ved.

The Enpl oyer and the Whion each filed tinely exceptions to the | HE
Decision. The parties also filed briefs in support of their exceptions. The
UFWTfiled a response fo the Enpl oyer's exceptions.

Pursuant to Labor Gode section 1146, the Board has delegated its
authority in this case to a three-nenber panel .

The Board has considered the record and the attached Decision in
light of the exceptions and briefs, and has decided to affirmthe IHE s
rulings, findings,? conclusions, and recommendati ons as nodified herein.
LITETTETTETTTT]

Y\%¢ do not adopt the ALOs finding that the hand crews were unaffected by the
access violations or acts of viol ence occurring anmong the nmachi ne workers. See
M Caratan, Inc. (March 12, 1980) 6 ALRB No. 14.
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CERT H CATI ON G- REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes have been
cast for the Lhited FarmVWrkers of Arerica, AFL-AQ Q and that, pursuant to
Labor Code section 1156, the said |abor organization is the exclusive
representative of all agricultural enpl oyees of Frudden Enterprises, Inc. in
the Sate of Galifornia for purposes of collective bargaining, as defined in
Labor Code section 1155.2(a), concerning enpl oyee' s wages, hours, and worki ng
condi ti ons.

CROER

The Agricultural Labor Relations Board hereby orders that UFW
organi zers Lopez and Ruiz are prohibited for sixty (60) consecutive days from
taki ng access, pursuant to 8 Cal. Admn. Qode section 20900, on the property of
any agricultural enployer |located wthin the geographical jurisdiction of the
Salinas Region, including Alaneda, Contra (osta, Del Norte, Hunbol dt, Lake,
Marin, Mendoci no, Monterey, Napa, San Benito, San Franci sco, San Mateo, Santa
Qara, Santa Quz, Solano, and Sonoma Gounties. It is further ordered that UFW
organi zers Mendoza, Medi na, and Banuel os are prohi bited fromtaki ng access,
pursuant to 8 Cal. Admn. Gode section 20900, on the property of any
agricul tural enployer |ocated wthin the geographical jurisdiction of the
Salinas Region for
RNy
NNy
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six (6) consecutive nonths. These periods wll begin on the issuance date of
this Qder.
Dated: August 21, 1981

RONALD L. R Z, Acting Chai rnan

HERBERT A PERRY, Menber

JEROME R WALD E Menber
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CASE SUMVARY

Frudden Enterprises, Inc. (URW 7 ALRB No. 22
Case No. 79-RG 18- SAL
79- PM 5- SAL
| HE DEA S ON

The I HE found that the UFWtook access in nunbers and at tines that violated
this agency's access rule, 8 Gal. Admn. Gode section 20900. Mreover, during
several of these access violations, UFWagents were violent and disruptive of
Respondent ' s operations. The UAWs conduct, however, was not held to be
sufficiently serious to create an atnosphere of fear and coercion that woul d
interfere wth enpl oyee free choi ce. e el ection objections were di smssed
and the UFWcertified as excl usive bargai ning representative for Respondent's
enpl oyees. However, the URWorgani zers were barred fromtaki ng access, because
of the violence and disruption, for periods of sixty days to six nonths.

BOARD DEO S ON

The Board adopted the I|HE s rulings, findings, conclusions, and recomendati ons
wth one exception. The IHe found that Respondent had separate crews for hand
pi cki ng and nachi ne picking and that the hand pick crews were unaffected by the
acts of disruption and viol ence anmong the nachi ne pick crews. The Board did
not rely on this finding in uphol ding the | HE Deci sion and el ection results.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* % *
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DEQ S ON
STATEMENT GF THE CASE
CEBCRAH WARREN I nvestigative Hearing Examner: This case was heard
before ne in King dty, Gaifornia, on April 15, 16, and 17, 1980. On August
27, 1979,% the Lhited FarmVWrkers of Amrerica, AFL-AQ (URW, filed a petition

for certification alleging the existence of strike conditions at Frudden

Enterprises, Inc. (Enployer). An expedited el ecti on was conduct ed

1/ UWless other specified, all dates are in 1979.



on August 29, 1979, pursuant to Labor Code section 1156. 3(a). 2/

The tally of ballots showed the follow ng results:

U . 201
No Lhion. ... . 4
Challenged Ballots. ...................... 10
Void Ballots. ............. ... ... ........ 1
Total Ballots Gast. ...................... 216
Nunber of Nanes on Higibility List ...... 299

The enployer filed tinely objections to the el ection, pursuant to
Labor Gode section 1156.3(c). Pursuant to his authority under 8 Gal. Admn.
Gode section 20365(e) and (g), the executive secretary di smssed sone of these
obj ections and set others for hearing, by order dated Decenber 20, 1979.
Pursuant to the Board s ruling on the enpl oyer's Request for Review of Partial
Osmssal of Hection (bjections, additional objections were set for hearing by
order of the Board dated February 27, 1980.

h August 27, 1979, the enployer filed a Mtion to Deny Access
pursuant to 8 Cal. Admn. Code section 20900(e) (5)(A. O Septenber 6, 1979,
the UFWfiled a response to the enployer's notion. In its order dated February
27, 1979, the Board directed that the Mtion to Deny Access be consolidated for
pur poses of hearing wth the enpl oyer's objections to the el ection.

Pursuant to the executive secretary's order dated

2/ Labor Code section 1156.3 (a) provides in pertinant part as follows: "If
at the tine the election petitionis filed a maority of the enpl oyees in a
bargaining unit are engaged in a strike, the board shall, wth all due
diligence, attenpt to hold a secret ballot election wthin 48 hours of the
filing of such petition.”



Decenber 20, 1979, and the Board' s order dated February 27, 1980, the foll ow ng
natters are before ne:

1. Hection (oj ections

Wiet her the UFWviol ated the access regul ation3/ at tines and pl aces
set forth in the above orders4/, and if so, whether such conduct affected the
outcone of the election; and whether the UFWcommtted physi cal and ver bal
violence at tines and places set forth in the above orders5/, and if so,
whet her such conduct affected the outcone of the el ection.

2. Mtion to Deny Access

Wet her organi zers or agents of the UFWengaged i n conduct at the
tinmes and pl aces named in the enpl oyer's notion6/ which warrants the inposition
of sanctions pursuant to 8 Cal. Admn. Gode section 20900(e) (5) (A .

Both parties were represented at hearing and were given full
opportunity to participate in the proceedings. Both parties submtted post-
hearing briefs.

Uoon the entire record I nake the follow ng findings of fact and reach

the fol | ow ng concl usi ons of |aw

3/ 8 Gal. Admn. Code section 20900, et seq.

4/ August 16, at Rancho del M ento; August 20, at Enie Honen Ranch; August
20, at 11:00 a.m; August 21 at 10:00 am at Allen Gll Ranch; August 24, at
9:45 a.m; August 24 at noon;, and August 24, at 8:00 p.m

5/ August 16, at Rancho del Mento; August 20 at Enie Honen Ranch; and
August 24, at 8:00 p.m

6/ August 16 at Rancho del Mento; August 20 at 9:00 a.m at Enie Homen
Ranch; Azlgust 20 at 11:00 a.m at Rancho del Mento; and August 21 at 10:00
am at ien Gll Ranch.



FIND NGS GF FACT AND GONCLUSI ONS OF LAW

| ntroducti on

The ALRB has consi dered whet her access viol ations warrant setting
asi de el ections on nunerous occasions.7/ In two cases, the Board has
consi dered whet her access viol ations warrant the inposition of sanctions under
8 Gal. Admin. Code section 20900(e)(5).8 The standards which determne each
of these questions are different, and have been distinguished in Ranch No. I,

Inc. (May 16, 1979) 5 ARB No. 36. In both types of cases, however, the Board

has first determned whether particul ar conduct violates the access rule, and
then determned whether violations warrant setting aside the el ection or
| nposi ng sancti ons.

In this decision, | have first discussed issues of fact and | aw whi ch
are common to the election objections and the notion to deny access. Uhder the
date of each incident set for hearing, | have set forth findings of fact and
conclusions as to whether the facts establish violations of the access rule.
This discussion is foll oned by separate recommended rulings on the el ection
obj ections and notion to deny access. As further set forth bel ow | have
recomrmended that the objections be dismssed and the results of the el ection
certified, and that the notion to deny access be granted and sancti ons i nposed

upon i ndi vidual organi zers for violations of the access rule.

7/ See cases cited at page 49, infra.

8/ Ranch No. I, Inc. (M 16, 1979) 5 ALRB No. 36; Sam Andrews'
Sons, (May 22, 1979) 5 ALRB No. 38.




[. Jurisdiction

Nei ther the enpl oyer nor the UFWchal | enges the Board's jurisdiction.
Accordingly, | find that the enpl oyer is an agricultural enpl oyer wthin the
neani ng of Labor Gode section 1140.4(c), and that the UFWis a | abor
organi zati on wthin the neani ng of Labor Code section 1140. 4(f).

I1. Qedibility of Wtnesses

The enpl oyer presented nine wtnesses who testified concerning the
incidents set for hearing. As the UFWpresented no wtnesses, it is undi sputed
that these incidents occurred. However, there is considerable variation in the
extent to which the testinony establishes the details of each incident and any
effect each had on enpl oyees, dependi ng on such factors as the nunber of
W tnesses testifying as to each incident fromdiffering perspectives, the
extent to which w tnesses were examned by counsel and by this hearing
officer,9/ and various indicia of the credibility of wtnesses. | have based
ny findings of fact upon ny observation of the deneanor of w tnesses, the

wei ght of the respective evidence provi ded by them established or

9/ Wiile all nine wtnesses testified as to the events of August 16, only one
wtness, Nate Holladay, testified wth respect to all of the incidents set for
hearing. Hbolladay's testinony was suppl enented as to sone incidents by the
testinmony of one or two other witnesses. Drect examnation of the wtnesses
was brief, the first seven wtnesses being examned i n one day of hearing.
ly tmg V\itnesses, Nate Hol laday and Francis Arroyo, were extensively cross-
exam ned.



uncontradi cted facts, 10/ inherent probabilities and reasonabl e i nferences whi ch
nay be drawn fromthe record as a whole. Northridge Knitting MIIs, Inc.

(1976) 223 NLRB 230 (91 LRRVI1518); \Wrren L. Rose Casting, Inc., d/b/a V& W
Castings (1977) 231 NLRB 912 (96 LRRVI1121).

[11. The Enpl oyer's (perations

The enpl oyer grows and harvests tonatoes in the Salinas Valley. |Its
1979 harvest began on June 26 and ended in md-Qctober. The 1979 harvest work
force consisted of three hand crews of 30-40 workers each, and three nachi nes
crews of 18-20 sorters, a machine operator and an el evator operator. During
August, the UFWbegan an organi zational canpai gn anong t hese enpl oyees whi ch
cumnated in a strike on August 27, and the expedited el ecti on on August 29.
The fol l ow ng background i nfornation on the enpl oyer's operations is hel pful to
an under standi ng of the testinony concerning the alleged violations of the
access rul e descri bed bel ow

Nat e Hol | aday gave nost of the testinony concerning the enpl oyer's
nmanagerial and supervisory structure. Holladay was the enployer's field
representative. It was his responsibility towrk wth tomato growers, line up
tonmat 0 acreage, and oversee the grow ng process. During the harvest, Holladay
schedul ed t he

10/ | note, however, that 1 amnot bound to credit the testinony of
W t nesses sol el y because it is uncontradicted. See Aero Corporation (1978) 237
LRRM 455 (99 LRRM 1019); P asterers' Local Lhion No. 32, (MQory and
(.)(1976) 223 NLRB 486; (91 LRRM 1515); (perative P asterers' & Cenent Masons'
Lgt{/lr 92'[7 ilgjnal Assn., Local 394 (BurnhamBros., Inc.)(1973) 207 NLRB 147 (84



fields for harvesting and woul d hel p however he could. He began his day by
checking with growers on watering schedul es and the progress of the crop. He
would try to be present when harvesting operations began, but woul d sonetines
not arrive on tine because he woul d be working on another field. He would
visit the various crews nore than once a day, checking on the quality of fruit
and progress of harvesting. Holladay's supervisor was Denni s Frudden, an owner
of the conpany. Holladay indicated that approxinately seven supervisors were
bel ow him before the rank-and-file workers. These were the field harvesting
superintendent (Feliciano Reyes); overall forenman for the hand crews (Mnua
Garcia); three individual hand-crew forenmen;, a nachine crew forenan (Francis
Arroyo); and a tractor forenan.

A though Hol | aday testified that he and Feliciano Reyes were
responsi bl e for Iabor relations, he also testified that no nanagenent or
supervi sory personnel reported directly to him He repeatedy referred
guestions concerning the details of the crews' work day, such as start and end
tinmes and break tines, to Francis Arroyo.

Hol | aday testified that he was not responsible for contact wth the
ALRB with respect to labor natters. He specul ated that one of the Fruddens
woul d have been responsi ble for contact wth the ALRB, and later indicated that
he had consulted with Dennis Frudden, and that Dennis Frudden had consulted an
attorney, on access-related matters. nhce the UFWbegan organi zi ng at Frudden,
he spent nore tine in the field, staying fairly close to the nachi ne crews once

the strike began.



S x of the seven incidents set for hearing occurred anong t he
enpl oyer's three nachine crews. Francis Arroyo, supervisor of these crews,
provi ded nost of the testinony concerning their working conditions.

Each machine is about 12 feet long on the driver's side, about 14 feet
long on the other side, and about five feet across. Hghteen to twenty sorters
stand on a pl atformabout one-and-an-half feet off the ground al ong both sides
of the nachine. They |ook down on a conveyor belt at about wai st height, which
carries tonmatoes pi cked by the nachi ne, and are responsi bl e for sorting out
weeds and tw gs which they pitch into a chute inmediately in front of them
They work quickly, wth constant hand novenents. Francis Arroyo indicated that
workers tended to tal k to peopl e on the sane side of the nachi ne, because of
the noi se of the notor which was situated in the mddl e of the nachine.

However, she al so indicated that a | oud voi ce coul d be heard across the
nachi ne, and that a person on the ground next to the machi ne coul d easily hear
any conversations anong the workers.

Enpl oyees in the nmachine crews were paid on an hourly basis. Aroyo
told workers when to cone to work each day shortly before quitting tine on the
previ ous day, after receiving instructions fromFeliciano Reyes or Dennis
Frudden. n all but one or two days, starting tine was 10:00 am n the
exceptional days, the crews could start at 9:00 or 9:30 am Qitting tine
vari ed considerably nore than starting tine. Arroyo testified that work ended
nost days at 7:30 or 8:00 p.m, but that it went past 8: 00 p.m on several

occasions. Holladay estinmated quitting



tine as between 6:00-9:00 p.m Raul Acosta, a nachine operator, testified that
work usual |y stopped at sundown, but continued after dark many nights. Both
starting and quitting tines were affected by demand fromthe packi ng shed.

The nmachine crews regul arly took one hal f hour for |unch, and a ten-
mnute afternoon break. O norni ngs when work began at 9:00 a. m, there was
al so a ten-mnute norni ng break, and on eveni ngs when the crew worked past 8: 00
p.m, there was an additional ten-mnute evening break.11/ Both breaks and the
| unch period were regul arly schedul ed, although the exact starting tines of
each crews' breaks varied somewhat. FEach break period woul d begi n when one of
the machines finished a rownear the toilets. Qher crews would then join the
first as their nachines reached the sane area. Arroyo testified that there
could be fromfive to fifteen mnutes between the start tine of each crews
break, dependi ng on when each finished the romw Thus, the break period for all
three crews coul d span half an hour. The regul ar afternoon break woul d begin
between 2:30-3: 00 p.m Mrning and eveni ng breaks, when they occurred, woul d
begi n between 10:30-11:00 a.m and 7:00-7:30 p.m, respectively.

Lunch breaks occurred on a simlarly approxi nate schedul e, begi nni ng

when a nachi ne reached t he area where workers'

11/ Arroyo testified that she had asked the crew whet her they wanted an hour
or half an hour for lunch, and that they had chosen the shorter |unch in order
to be hone earlier. She also testified that she had tried one-hal f hour supper
breaks the first tine the crews worked |ate, but had changed to a ten mnute
break in response to workers who wanted to work through, and get hone earlier.



cars were parked. Arroyo estinmated that |lunch usually started at about 11:30
a.m and that all crews would have started their break by 12:30 p.m, so that
by 1:00 p.m all three crews woul d be back at work. Arroyo testified that
there could be fromtwo to fifteen mnutes between the start of each crews

| unch br eak.

Duri ng cross-exanmnation, counsel for the UFWsought to establish how
often all three crews took breaks together. Aroyo s testinony indicates that
all conbinations, including two or three crews breaki ng together, and each crew
breaking alone, did in fact occur; and that it was not possible to determne in
advance what woul d occur on any given break since it depended upon the rate of
progress of each machi ne down the rows.

S nce only one of the incidents involved in this case occurred anong
the hand crews, there was considerably |ess testinmony concerning the enpl oyer's
hand crew operations. Infornation concerning the hand crew was provi ded by
Nate Holl aday. These crews were hired and supervi sed by Manual Garcia. Each
crew al so had its own foreman. They worked on a piece-rate basis, and started
work at about 6:30-7:00 a.m, depending on the weather. Quiitting tine varied,
dependi ng on the tonato narket, quality of pick, and weather, but was usual |y
about 3:00-4:00 p. m
V. August 16

Al though nine w tnesses testified concerning this incident, there was
no single narrative which outlined the entire course of events on this day. It
has been necessary to pi ece together a conposite picture of the facts fromthe

testinony of w tnesses who observed the incident fromseveral different points

-10-



of view and at tines, to resolve contradictory versions of the facts. A brief
description of the wtnesses, in the order in which they testified, is included
as an aid to understandi ng the di scussion of testinony which fol | ows.

a. The Wtnesses

Feliciano Reyes, also referred to as "Chano", was the field supervi sor
or head foreman, and had worked for Frudden for six years. Qher w tnesses
described himas hiring for both hand and nachi ne crews, determning starting
and ending tines, and attributed to himresponsibility for the enpl oyer's | abor
rel ations.

Pat Fancher was a student at Cal Poly, San Luis (bispo. He was
enpl oyed at a nechanic on the tonato harvesters fromJune 15 - Cctober 15.
Fancher does not speak very nuch Spani sh. 12/

Hector Minoz was enpl oyed as a tractor driver for the enpl oyer for
a two-nont h period whi ch included August 16.

Betty Jean Rodriguez had worked for the enpl oyer for four years, as a
transplanter and as a sorter. During the events of August, she worked as a
sorter on the machi ne.

Qoria Reyes was enpl oyed as a tomato sorter on the nachi nes from
August - et ober, 1979. | infer fromher renarks concerning her husband that
she is the wfe of Feliciano Reyes.

Robert John Mbta is a cut-tonmato harvester who was

12/ Except where specifically noted, the record indicates that wtnesses
spoke or understood Spani sh.
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enpl oyed by Frudden on a contract basis during the harvest. During the
i ncident of August 16, he was wth Feliciano Reyes in the latter’s pick-up.
Mt a does not understand Spani sh.

Raul Acosta was enpl oyed duri ng August 1979, as a nachi ne operator.

Nate Hol | aday' s position and responsibilities have al ready been
described. Holladay indicated that he could understand a little Spani sh, but
that he communi cated wth workers prinmarily in English or with gestures.

Francis Arroyo was enpl oyed during 1979 as supervi sor of the three
tomato nachines. She testified that she and Feliciano Reyes hired all of the
nenbers of the three crews for the 1979 harvest. Arroyo was responsible for
overseei ng work quality, breaks and | unches, and for seeing that water was
avai | abl e on the nmachines. She received directions fromFeliciano Reyes and
Dennis Frudden as to starting tines and endi ng ti nes.

Arroyo was a particularly credible wtness. Her deneanor was
straightforward and her answers preci se on both direct and cross-exam nati on.
A though she was the last of nine wtnesses to testify concerning August 16,
she gave testinony whi ch contradi cted previous testinony in sone respects,

W t hout show ng hesitation or nervousness .13/ Arroyo' s nenory concerning
per sonnel and worki ng condi ti ons of the machi ne crews was general |y nore

preci se than that of other witnesses. | note that,

13/ Neither party nade a notion to exclude wtnesses fromthe hearing room
and | observed that w tnesses were present during nost, if not all, of the
testinony on the first day of hearing.

-12-



as direct supervisor of these crews, she was in constant contact wth them
and it woul d have been her responsibility to know these details.
b. The BEvents

The testinony established that the general course of events on
August 16 was as fol | ows:

The three tomato harvesters began work at Rancho del Miento at 9:00
am Feliciano Reyes testified that the early starting tine was due to a
shortage of fruit at the packing shed. Two of the machi nes were working in
adj acent rows, while the other nachi ne was working al one on the other side of
a field access road. A about 9:30-9:45, a caravan of cars pulled into the
area where workers' cars were parked. The wtnesses generally identified
themas UFWsupporters, based on the UFWflags carried by sone of them In
addition, several wtnesses testified that the group of supporters was
acconpani ed by UFWorgani zer Art Mendoza. These uni on supporters entered the
fiel ds and approached the nachi nes, shouting strike sl ogans and sorne
obsceni ties, and urging the workers to stop work. Sone threw tonat oes and
possibly dirt clods, and sone clinbed on the machi nes. Wiile the group was
inthe field, Feliciano Reyes sutmoned the sheriff. Eventual |y, about eight
sheriffs arrived, and a group consi sting of workers and uni on supporters |eft
the field and gathered beside it for about 15-30 mnutes. The entire
i nci dent consuned approxi nmatel y an hour. Sonme workers returned to the
nachi nes when the UFWsupporters left, while others did not return to work

until the follow ng day. The nachi nes continued to work short-handed for

-13-



the renai nder of the day.

There is considerabl e variation in testinony about the details of this
incident. Wtness estinates of the total size of the groupld4/ ranged froma
low of 20 to a high of 100, wth the nost common estinates being in the
nei ghbor hood of 40-50. After considering all the testinony, | concl ude that
the group consi sted of approxi nately 25-50 persons. 15/

Wien they entered the field, all or nost of the group went first
towards the two adjacent machines. Betty Jean Rodriguez and Raul Acosta

wer e wor ki ng on those nachi nes.

14/ Sone witnesses al so offered estimates of the size of parts of the group,
such as the nunber of persons confronting a particular machine. | base ny
conclusions as to the size of the group on estinmates of its total size because
there were nore such estinates whi ch woul d be conpared with one another. This
conparison (see fn. 15, infra) reduces to sone extent the degree of specul ation
inherent in untrai ned estinates of crowd size.

15/ The estinate of 100 was offered by Nate I—bllada?/, who arrived after the
sheriffs had arrived, at a point when enpl oyees had clinbed off the nachi nes
and were intermngled wth union supporters. Even crediting his testinony that
he is somewhat famliar wth the nenbers of the machi ne crews, he was clearly
inthe worst position of all the wtnesses to nake an accurate estinate. Two
ot her w tnesses, Fancher and Minoz, offered estinates of from50-70; while
Feliciano Reyes, Qoria Reyes, and Betty Rodriguez estinated between 40-50. |
aminclined to give nore weight to the estimates of the Reyes and Rodri guez,
because all three shoul d have been nore famliar wth personnel in the

nachi ne crews than Fancher, who was a nechani ¢c; and because Minoz appeared to
be a sonewhat nervous and | ess than reliable wtness as to factual detail (see
fn. 28, infra). Fnally, Francis Arroyo estinated that the group consi sted of
20-25 people. As noted above, Arroyo was a particularly credible witness. She
offered this particular estimate on direct examnation, wthout hesitation,
after all previous wtnesses had testified to higher nunbers. Qven the
testinony of other wtnesses to consistently higher nunbers, | nust find her
estimate to be | ow, however, her testinony convinces ne that it is extrenely
unl i kel Iylthat the group was |arger than 50 persons, and that it quite probably
was snal | er.
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Rodriguez testified that about 25 peopl e rushed at her nmachine, yelling at
the workers to get off the nmachines. The sorters on her side of the

nachi ne put their heads down and kept working; those on the other side

j unped down when they saw the uni on supporters coning. Sone of the union
supporters clinbed on the nachi ne, and waved flags at the workers and urged
themto get off, for about three or four mnutes. They began to back off
when the sheriffs arrived. Rodriguez did not see any tonatoes thrown at
her nachi ne.

Acosta testified that 30-40 peopl e were around hi s nachi ne, sone
of whomran past it toward the one in front of him They were shouting
sl ogans such as "huel ga"; calling the workers nanes such as stupid
bastards; and calling to the workers to "cone off and hel p us; we can offer
you nore noney. Don't be stupid and work for themi. Everyone on his
nmachi ne got off except for hinself and the elevator operator. Initially,
the sorters just trickled off the nachi ne; but the union supporters
continued to shout aggressively until all were off. Acosta testified that
they did not engage in any physical viol ence.

The group of union supporters then converged on the third
machine. Qoria Reyes and Hector Minoz worked on this nmachine. Reyes
testified that she observed the group first charging the other nachines,
but could not see nuch. Thereafter, they charged her nmachi ne, chanting
"M va Chavez", "huel ga', and unspecified obscenities, and yelling at the
workers to get down fromthe machine. Al of the workers | eft the nachi ne
except for herself, David Pelaya (the el evator operator), the nachi ne

operator, and
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the tractor driver (Miioz). Sonme of the group of union supporters threw
tonat oes at those who remai ned. Wen asked if she was threatened, Reyes
testified somewhat equivocally that she was not, really, but that she was
hit two or three times wth tomatoes. She further testified that the

el evator operator on the nachine was hit "pretty bad'. Wen asked if
anyt hing was sai d about cars, she added that sone peopl e had said that if
the workers did not get down fromthe nachi ne, danmage woul d be done to
their cars.16/ Reyes testified that this incident |asted about five

m nut es.

Hect or Mifioz testified that the group of peopl e approached his
nachi ne, shouting at the workers to get out of there, using obscenities,
and that they threw tonmatoes at workers who did not get off the nachine.
He did not | eave his nachi ne because he was driving the tractor and coul d
not leave it alone. He was hit tw ce by tomatoes.

The testinony of other wtnesses is consistent wth the
fol | ow ng concl usi ons drawn fromthe above testinony: the encounter at
each nmachi ne | asted above five minutes; union supporters shouted sl ogans
and obscenities at workers on the nachines and urged themto | eave; sone
clinbed on the nachines at the first location but there was no physi cal
viol ence or throw ng of objects at that point; and at the second | ocation

no one

16/ Feliciano Reyes was the only other wtness to testify about threats
to cars. He testified generally that threats to snmash w ndshiel ds or
damage cars were nade by the peopl e who entered the fields.
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Y were thrown at

clinbed on the machi ne but tonatoes and possibly dirt cl ods=
the workers who did not | eave the nachi ne.

The testinony of Francis Arroyo on direct and cross examnation offers
the clearest account of what next transpired. Arroyo testified that everyone
wal ked out of the field initially, as "they told themthey wanted to talk to
everybody." The group of union supporters and workers renai ned outside the
field talking for about half an hour. Leaflets were also distributed. Wrkers
returned to the field about one hour after the incident began. Arroyo
estimated that about 34-37 workers | eft the nachines, and stated that 44 were
at work in the afternoon. (n cross-examnation she testified, consistently
w th these nunbers, that eight out of 33 workers who wal ked out returned on
August 16.18/ Arroyo initially affirned that everyone had returned to work on

August 17, then stated there mght have been eight to ten who did not.

17/ Both Qoria Reyes and Mifioz referred only to tomatoes bei ng thrown at
workers. Qher wtnesses testified that dirt clods were thrown. However, it
Is not clear fromwhat distance they observed objects being thrown. To the
extent that it is of any consequence whet her the uni on supporters threw only
tonat oes or whether harder objects were also thrown, | note that Reyes and
Mifioz were in the best position to know what was thrown, and neither testified
that dirt clods or other hard objects were thrown. Both testified that t hey
Wer e ROt |h nj gr ed, although Reyes testified that she and the el evat or operat or
were hit har

18/ Arroyo's testinony on cross-examnation i s sonewhat confusing due to a
m sunder st andi ng bet ween counsel and w tness as to whet her questions referred
to enpl oyees returning to work on August 16, or to enpl oyees returning after
the strike was called on August 27. However, as noted above, it is consistent
wth her testinony on direct examnation.
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Testinony of other wtnesses as to how nany returned to work in the
afternoon of August 16 and on the foll ow ng day consistently indicates that
quite a few enpl oyees | eft the nmachines after the incident; that of those who
wal ked out, 19/ not nany returned to work the afternoon of August 16, and sone
did not return on August 17. Sone w tnesses estinated specific nunbers which
differed fromArroyo's. | credit Arroyo' s estinate because it is roughly
consistent wth estimates of the total nunbers of enpl oyees in the nachine
crews; 20/ because in view of her position as supervisor of the nmachine crews it
woul d have been her job to know how nany were at work, and she tw ce of fered
"44" as a definite nunber rather than as an estinate; and because of her
general credibility and reliabl e powers of observation.

Several w tnesses recogni zed UFWorgani zer Arturo Mendoza on this

occasion. 21/ Nate Hblladay al so recogni zed an organi zer

19/ It is sonetines not clear what is the wtness's reference point for an
estinate, e.g., one half of all who wal ked out, or one half of all the crews.
The forner interpretation produces estinates nore in line with Arroyo' s
specific figures.

20/ If 44 enpl oyees were at work in the afternoon, and that number includes
eight to ten who returned after wal king out, then approxi nately 34-36 enpl oyees
did not walk out. |If, as Arroyo also testified, 33-37 wal ked out, the nunbers
who wal ked out and those who did not add up to a mni numof 67-73 enpl oyees for
all three nachine crews. As previously noted, each of the three nachine crews
consi sted of from18-20 sorters plus two to three other persons, for a total
for all three crews rangi ng from60-69 enpl oyees.

- 21/ Feliciano Reyes, Qoria Reyes, Bettg Rodriguez, and Robert John Mta

i dentified Mendoza in a photograph taken by Feliciano Reyes. (EBE. Exhibit 1A)
The Reyes and Rodriguez all identified Mendoza as an organi zer based on
previous encounters wth himin the enpl oyer's fields, although apparently none
knew his nane as of August 16. | note that the UFWdid not contest the
Identification of the person in the photograph as UFWor gani zer Mendoza.
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naned M. Bafiuel os, based on previ ous encounters in the fields. 22/
Specific testinony as to Mendoza' s conduct is scant; there is none as to
the conduct of Bafiuel os. Feliciano Reyes described Mendoza as "going wth
the peopl e" and as their apparent |eader. He heard Mendoza say "Let's go
and stop the harvesters". The record does not indicate at what tine Reyes
observed Mendoza or took the picture of him Robert John Mta, who
observed these events in the conpany of Reyes, testified that the person in
Enpl oyer's Exhibit 1A "al ways seened to be there."23/ The testinony of
Qoria Reyes and Nate Hol | aday pl aces Mendoza anong the group of workers
and uni on supporters after the arrival of the sheriff. Qoria Reyes spoke
to Mendoza, saying that "that was no way to strai ghten out anything, by

vi ol ence”, to which she testified that Mendoza replied "That's not
violence". Holladay observed both Mendoza and Bafiuel os as workers were
driving anay fromthe field after this incident, stopping their cars and
speaki ng to them

c. Molations of the Access Rl e.

To determne whether the access rule was violated by the above
conduct, it is necessary to decide which of the participants in this event

were organi zers within the scope of 8 Cal. Admn.

22/ Holladay did not identify Mendoza in Ewpl oyer's Exhibit 1A but
sinply naned bot h Mendoza and Bariuel os based on previ ous encounters. |
infer fromhis testinony as to other incidents that he knew their nanmes as
a result of having asked both nen for identification at sone other tine.

23/ Mdta described hinself as bei ng confused by the events around him
Hs testinony is generally so lacking in specificity that it has little
probative value. See Certain-Tweed Products Gorp. v. NLRB (7th dr. 1977)
562 F.2d 500, 506-7 (96 LRRVI2504).
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(ode section 20900, and whet her the conduct of non-organizers nay be attributed
to organi zers who were present. As wll be further set forth, | concl ude that
Mendoza was an organi zer wthin the neaning of 3 Cal. Admn. Gode section
20900(e); that the record does not establish that the 25-50 unidentified
persons who took part in this incident were organi zers; but that their conduct
nay be attributed to Mendoza for purposes of determning whet her he viol ated
the access rule. | further find that as to Banuel os, the evidence is
insufficient to establish that the conduct of others on August 16 rmay be
attributed to him

In Ranch No. I, Inc. (supra) 5 ALRB No. 36, the Board di scussed

conduct by organi zers which woul d warrant the inposition of sanctions pursuant
to 8 Gal. Admin. Code section 20900(e)(5)(A. However, it did not address the
guestion, presented by these facts, of union or organizer liability under
section 20900(e) for the conduct of unidentified persons who engage i n conduct
which woul d clearly violate the access rule if engaged in by organi zers. To
resol ve this question, | have therefore turned to the terns of the access rule
itself and to cases dealing wth the responsibility of union agents for the

conduct of pickets. 24/

24/ 1 note, however, that the Mtion to D_enK Access is a limted proceedin
whose scope is defined by the access rule which establishes it. It is intende
to deal wth conduct of union organizers who, in seeking to exercise the right
of access defined by the rule, fail to honor the limtations to which that
right is subject. It is not a general catch-all procedure under which a union
nay be held to answer for the conduct of any non-enpl oyee who enters an

enpl oyer's property outside the bounds of the access rule, or for the conduct
of persons engaged in pi cketing as opposed to the taking of access.
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The access rul e nowhere explicity defines the tern "uni on organi zers".
However, it may be inferred, based on Section 20900(e), that an organi zer for
pur poses of Section 20900 of the Board's regulations is any person, not an
enpl oyee of the enpl oyer in question, who is authorized by a union to enter an
enpl oyer's property "for the purpose of neeting and tal king w th enpl oyees and
soliciting their support."

Arturo Mendoza' s status as an organi zer is indicated by the fol | ow ng
factors: 1) He took access to neet and tal k with enpl oyees on behal f of the
UFWon several occasions; 2) Onh two occasions, discussed in parts M and M1,
he identified hinself as an organi zer, once by produci ng a UFWnenber ship card
and once by produci ng an organi zer badge; and 3) He was naned as a person
aut hori zed to reach vol untary access agreenents on behal f of the UFWin the
Notice of Intent to Take Access, discussed in part MI.b. inthe face of this
evi dence, the UFWhas not contended that Mendoza was not authorized to organi ze
and take access on its behal f.

| further find that the conduct of the 25-50 unidentified persons who
entered the field on August 16 may be attributed to Mendoza for purposes of
det erm ni ng whet her he viol ated the access rul e. 25/ Mendoza took no steps to

prevent their entry into the

25/ The record fails to establish that these persons were thensel ves UFW
organi zers for purposes of the access rule. The fact that they were carrying
UFWTf 1 ags or shouting pro-UFWslogans is by itself insufficient to establish
that the UFWaut horized themto do so or to take access and organi ze on its
behal f. M unbers, Local 195 (MGornack-Young Corporation)(1977) 233 NLRB 1087
(97 LRRV1023); International Longshorenen' s and Wrehousenen' s Uhi on (Sunset
Line and Tw ne Gonpany) (1948) 79 NLRB 1487 (23 LRRM 1001) at fn. 49.
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fields or to dissociate hinself or the UFWfromtheir conduct. |In fact, the
testinony of Feliciano Reyes, though lacking in detail as to Mendoza' s conduct,
establ i shes that Mendoza acconpani ed the group into the fields and actively
encouraged themby stating "Let's go stop the harvesters.” Reyes was a
credible witness, and his testinony is uncontradi cted. Mendoza further failed
to di savow the conduct which actually occurred during this incident when
confronted by Qoria Reyes after the group left the field. Because he actively
participated in and encouraged the group's entry into the fields for purposes
of stopping the harvesters, and because he failed to disavowits conduct after
the group left the field, I find that Mendoza ratified and nay be hel d
accountabl e for its conduct for purposes of determning whether or not he

viol ated the access rul e.

Nate Hol | aday identified an organi zer named Banuel os as bei ng present
on August 16. No other w tness nentioned Banuel os on this occasion. S nce
Hol | aday did not arrive until after the group was leaving the field, his
testinony establishes only that Banuel os was present after the entry into the
field. There is no evidence as to when he arrived, no evidence of any i nproper
conduct on his part, and no evi dence that he encouraged or ratified the conduct
of others. | find that his nere presence after the entry into the fields is
insufficient basis for hol ding hi maccountabl e for the group's conduct on this
occasi on.

Having found that Aturo Mndoza is an organizer to whom the
limtations of the access rule apply, and that he nmay be hel d accountabl e for

the conduct of the group of August 16 by virtue of
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hi s encouragenent and participation in its conduct, | conclude that the access
rule was violated on this occasion by the entry onto the enpl oyer's property of
nore peopl e than the rule permts, during working hours, and by conduct whi ch
substantially disrupted the enpl oyer's operations. 8 Gal. Admn. Code section
20900(€e) (3), 20900(e) (4) (A, 20900(e)(4)(O; Ranch No. 1, Inc. (January 3,
1979) 5 ALRB No. 1.

d. Wrkers' Reactions

Al of the wtnesses except Fancher testified about workers' reactions
tothis incident. Sone of this testinony was in response to | eadi ng questions
and consi sted of generalized statenents that unidentified workers told the
wtness they were afraid. Wtnesses al so specul ated freely that workers |eft
the harvesters or failed to return to work after this incident because they
were afraid of the union. 26/

In response to | eadi ng questions as to whet her anyone expressed fear
to themafter the August 16 incident, both Feliciano Reyes and Hol | aday
answered affirnatively. Neither elaborated on this testinony. In response to
a l eadi ng question as to whether workers appeared scared, Robert John Mt a

initially

26/ Such testinony was admtted pursuant to 8 Gal. Admn. Code section
20370(c), which provides as follows in pertinent part: "The hearing need not be
conduct ed according to technical rules relating to evidence and w tnesses. Any
rel evant evidence shall be admtted, if it is the sort of evidence upon which
responsi bl e persons are accustoned to rely in the conduct of serious affairs,
regardl ess of the existence of any coomon |aw or statutory rul e whi ch mght
nake i nproper the admssion of such evi dence over objection in civil actions.
Hear say evi dence nay be used for the purpose of suppl enenting or expl ai ni ng
ot her evidence, but shall not be sufficient initself to support a finding
unless it would be admssible in civil actions.”
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hesi tated and said sone of then did, then that not all but a ngority did.
Mt a does not speak Spanish, and no one told himthey were afraid, but he
stated he could tell they were.

Wien asked i f anyone had told hi mabout their feelings about August
16, Raul Acosta testified that there was lots of conversation in the field,

w th sone peopl e being anti-uni on, and sone peopl e bei ng pro-uni on but wanting
to protect their jobs and continue working. No one told himwhy they did not
return to work after August 16, but "there was tal k" inthe fields as to
threats, and w ndshi el ds and slashed tires. Hector Minoz testified that he
noticed fear in workers' faces as they got off their harvesters and |l eft the
fields on August 16.

Mre specific testinony was offered by Betty Jean Rodriguez, Qoria
Reyes, and Francis Arroyo, each of whom corroborated the other in sone
respects; and by Hector Minoz. These w tnesses al so testified about ot her
incidents, not set for hearing, involving encounters wth unidentified
"pi cket s".

Betty Jean Rodriguez testified that she did not vote because she was
afraid that union persons who knew that she was working would be there. Qoria
Reyes testified that she did not vote because she was afraid, and had never
been through anything like this before, and because she was afraid the uni on
woul d do sonething to her or her husband if they knew she was going to vote.
Hector Minoz testified that he did not vote because he was not interested.

Both Reyes and Rodriguez were asked if anyone el se had tol d t hemthey

were afraid to vote in the election. Rodriguez
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responded that three nen who had been riding wth her decided to go el sewhere
and work, because they wanted to avoi d the probl ens whi ch had occurred the
previous year in connection wth the strike. Reyes responded that other people
had told her they were afraid to vote but that she didn't know who they were,

ot her than Rodri guez.

Francis Arroyo naned six persons and two famlies who told her they

were afraid of "the people, the union". Rodriguez and Reyes were anong the six
peopl e naned. Wth the exception of the two famlies (the Sanchezes and the
Baganas) these peopl e worked after August 16 through August 27, and thereafter
finished the season with the enpl oyer. Both the Sanchez and Bagana famlies
wor ked though August 27, and wal ked out when the strike began. Arroyo
testified that she observed the Bagana famly and M. Sanchez (father) on the
picket line. Arroyo also testified to statenents nade to her by the Bagana
famly after the incident of August 16 and after the strike, to the effect that
they were afraid to work because they had been told they woul d be sorry. These
statenents are hearsay if offered to showthat fear notiviated these famlies
tojoin the strike, or to showthat they were in fact threatened by anyone.
The record establishes only that they | eft work when the strike began on August
27, and that sone famly nenbers were observed on the picket line. Evidence as
totheir notives for these actions is specul ative and entirely hearsay, and
insufficient to support a finding that they were afraid of the union. See 8
Gal. Admn. QGode section 20370(c).

Rodriguez, Qoria Reyes, and Minoz al |l descri bed
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encounters wth "pickets" occurring after August 16 and before the el ection.
In no case were these persons identified, and evidence is very sketchy as to
whomthey represented, when and where they appeared, or who besi de the w tness
observed the encounters.

Rodriguez testified in very general terns that she had been threatened
if she continued to work. Wen asked when this occurred, she responded that it
had happened on two occasi ons, the first occasion two or three days before the
el ection and the second one after the election. n the first occasi on she
attenpted to enter the property at a | ocation on Central Avenue, and
encountered two cars parked by the road, blocking it, and six people. She
testified that these perons would not Iet her goin, and told her not to go in
and to stop and picket. Rodriguez al so described an incident involving an
enpl oyee naned Hicita hoa which occurred after work on August 20. The car
in which Rodriguez was riding gave Gchoa a ride fromthe point at which the
nachi ne had stopped for the day to the area where (xhoa' s car was parked. This
was al so the area where pickets were congregated. Rodriguez' car waited while
Qchoa went to her car. Rodriguez testified that she observed Gchoa bei ng
surrounded by pickets, who cussed at her and threatened her. Qhoa did not
return to work after that day. Qoria Reyes also testified that she saw
pi ckets on Central Avenue two to three days prior to the election. Reyes
testified that she passed by the pickets wthout realizing what they were
doing. Wen she turned into the field, they finally said they were picketing,
but she didn't pay it nuch mnd.

Hector Minoz testified that he tw ce encountered pickets,
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on one occasion two or three days before the el ecti on and on anot her occasi on
after the election.27/ He testified that he would go in by another entrance or
drive through the pickets, and that soretines pickets would bang their flags on
his w ndshield. Minoz affirned that he was frightened when thi s happened.
However, it is not possible to determne fromhis testinony whether this
conduct occurred when he encountered pickets prior to the election or after it.
V. August 20, 9;00 a.m

Nate Hol | aday testified concerning this incident, which was the only
one whi ch occurred anong the hand crews. nh August 20, approxi mately three
hand crews wth 30-40 persons per crew were harvesting on the B nie Hnan
Ranch. Wirk started at about 6:30-7:00 am At about 9:00 a.m, 15-20 persons
arrived at the field. About six of then carried UFWflags. The group was | ed

by a person whomHol | aday identified as M. Banuel os, based on

_ 27/Minoz was very uncertain of these dates. However, his estinsates
aL e corroborated by Rodriguez, who al so encountered pickets tw ce at about
t hese ti nes.

Minoz al so described an incident occurring at the B nie Honan Ranch on
August 20. He testified that up to 60 pickets stood by the side of or just
inside a field, shouting at peopl e at the nachi nes as soon as they started
work, not to be strikebreakers. This incident does not resenbl e either of the
August 20 incidents set for hearing, and no other wtness testified to the
occurrence of such an incident at about this tine. The record indicates that
on August 20, the machi ne crews were working on Rancho del Viento, |ocated
across Hobson Avenue, fromthe Enie Homan Ranch. A though Minoz general |y was
a credible wtness, he had considerable difficulty wth dates, and in view of
the lack of corroborati ng testinony, | amunabl e to determne whether this
incident in fact occurred on August 20, or as is al so possible, during the
strijke. In any event, it involves neither access violations nor violent
conduct .
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a previous encounter. The group first encountered Holladay at a point from
whi ch they woul d have have been able to see the crews at work. Hol | aday
inforned themthat the crews were at work, that if they entered it would be a
trespass, and that he would call the sheriff. At this point, the group |eft,
and Hbol laday got into his car and drove to the | ocati on where the crew was
working. He saw a caravan of four to five cars wth the UPWpeopl e in them
proceed down the freeway and turn into the ranch at another entrance. A this
poi nt Hol | aday cal | ed the sheriff.

At the field, approxi mately 50 yards away fromthe crews, Holladay and
the group again confronted one another. This tine, the group entered the
fields and wal ked towards the workers, chanting sl ogans such as "M va Chavez",
"Hiel ga", and "no nore work™. Holladay testified that he wal ked in front of
them saying "You guys are trespassing. You don't have any right to be here.
VWul d you pl ease | eave.” He further testified that Banuel os replied "you can't
stop ne. |'mbringing these people in. V¢ re going to talk to our peopl e out
there inthe field'. The group finally halted about 20-30 yards fromthe
crews, when the sheriff's unit entered the ranch, having advanced approxi nately
20-30 yards into the field. Holladay testified that he turned during the
i nci dent and observed that workers had stopped working to watch.

After the sheriff had arrived and everyone | eft, Holladay returned to
where his forenen were. They asked himif he was scared, and when he replied
inthe affirnative, they responded that they were scared al so. n cross-

exam nation, Holladay coul d
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renenber the names of two forenen who participated in this conversati on—
Manual Garcia and Quill erno—al though he estinated that four to five persons
were part of it. He was unable to renenber names of the other persons. In
view of his own testinony on direct that he had returned to where the forenen
were, and his lack of famliarity wth workers in the hand crews, and the
fact that there was a forenan for each of the crews, | find that this
exchange took place anong the forenen and at nost one ot her crew nenber.

The only other evi dence concerning the hand crews was provi ded by
Hol | aday, who testified that when the strike started on August 27, the hand
crews wal ked out and did not return prior to the el ection on August 29.
There is no evidence to indicate that there was any interchange bet ween hand
and nachi ne crews, and as noted previously, the two operati ons were
separat el y supervi sed and worked different hours.

For the reasons di scussed in connection with the
August 16 incident, | conclude that the conduct of the group which entered
the field on this occasion nay be attributed to Banuel os for purposes of
det erm ni ng whet her the access rul e was vi ol at ed.

Banuel os identified hinself as a UPWorgani zer on anot her occasi on
by produci ng a UPWnenbershi p card, and by his own statenent to Hol | aday was
responsi bl e for leading the group into the field. | therefore find that on
this occasion the access rule was violated by the presence of nore peopl e
than are permtted under the rule, during working hours. 8 Cal. Admn. Code
section 20900(e) (3); 20900(e)(4) (A .
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VWork disruption on this occasion was mninal, occurring only to the
extent that workers stopped to watch the encounter. In Ranch Mb. I, Inc.
(supra) 5 ALRB No. 1, at pps. 56, the Board hel d that where organi zers'

presence in violation of the rule "prevented work and interrupted the
Enpl oyer' s harvest operations, these violations do constitute work
disruptions.” | therefore find that the presence of this group disrupted work
to the extent that enpl oyees stopped to wtach the incident, in violation of 8
Gal. Admn. Gode section 20900(e) (4) (O .
M. August 20, 11,00 a. m

Nate Holladay testified concerning this incident. A about 11:00

a.m, he went to Rancho del Viento, |ocated on Hobson Avenue across the road
fromthe Enie Honan Ranch. At that tine two nachi ne crews were worki ng, and
one had just stopped for a ten mnute break. Holladay observed three UFW
organi zers, whomhe identified as such based on previ ous encounteres, handi ng
out panphl ets. None was wearing a badge, but upon his reguest to see badges
Medi na produced one and Banuel os and Art Mendoza produced URW nenber ship cards.
Hol | aday i nforned the organi zers that they had no right to be 'there, as the
crewwas on a ten-mnute break. Wen Mendoza refused to | eave, Holl aday cal | ed
the sheriff. The organizers left after the sheriff inforned Mendoza that he
woul d be arrested if he stayed.

Hol l aday testified, that after this occasion, "the crew asked hi mhow
cone these peopl e kept comng in, how cone they weren't being arrested, and

that he responded that "V¢ were doing the best we could to keep themout. "
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Section 20900(e)(3) (A and (3) permt organizers to enter an
enpl oyer's property before and after work and during lunch break. If there
is no established | unch break, organizers may be present during a one-hour
peri od when enpl oyees are actual ly taking their lunch break. These
provi sions do not enconpass break periods, particularly where, as here,
there is a regularly schedul ed |unch break. However, the organi zers
initial appearance during the md-norning break does not establish their
intent to violate the access rule, since was are sone variation in the
start of the lunch hour. Qnce they were informed that enpl oyees were on a
ten-mnute break, the organizers' continued presence constituted an
intentional violation of the access rule, in violation of section
20900(e) (3)(3)

Section 20900(e) (4)(3) requires organi zers to identify thensel ves
on request, and to wear a badge which states their nanes and the nanme of
the labor organization they represent. In this case, all three organizers
idenitified thensel ves on request. However, none was wearing a badge, and

only Medina was carrying one. 28/

28/ The other two organi zers of fered UPWnenber ship cards. There is
no official formfor a "badge". The rule requires only that it "clearly"
state the organizer's nane and | abor organization. |f a UFWnenbership
card satisfies this requirenent, it could be worn as "badge". The record
contains no evidence on this point. However, since these organi zers were
carrying themrather than wearing themas required by the rule, nake no
finding on the suitability of union nenbership cards as "badges".
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S nce Hol | aday recogni zed all three organi zers based on
previous encounters, their failure to wear badges was of little
practical consequence. It is nevertheless a violation of the literal
requi renent of section 20900(e)(4)(B).

MI. August 21, 10:00 a. m

a. The incident and workers' reactions.

Nate Hol | aday testified concerning this incident. O this
day, the enpl oyer had three nmachi ne crews working at the Alien G|
Ranch. The nachines were to start at about 10:00 am A alittle bit
after 10:00 a.m, when the crews were just getting ready to start work,
three UFWorgani zers drove into the parking area where workers' cars
were parked. Holladay identified themas Sabano Lopez, M. Ruiz, and
M. Medina. The organi zers separated and began handi ng out panphl ets
to workers. Holladay approached each one and asked for identification,
and asked each one to | eave. In response, Lopez and Rui z produced UFW
nenber ship cards fromtheir wallets, and Medi na produced an organi zer
badge fromhis coat pocket. The organizers ignored Hol | aday' s request
that they |eave, continuing to hand out panphl ets after the nachi nes
had started to work, and approachi ng the workers as they worked on the
nachi nes, causi ng workers to turn around on the machine to talk to
them Holladay called the sheriff, who arrived after the organi zers
had | eft the fields.

In response to questions by counsel as to whet her workers
spoke to himafter this incident, Holladay testified that people were
scared. (nh cross-examnation, he testified that such conversations

wth workers after the i nci dent occurred as he
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wor ked on the nachi ne beside workers; and that perhaps ten peopl e spoke to him
on this particular occasion, tw in Spanish and eight in English.

Section 20900(e)(3) (A permts organi zers to be present for a one-hour
period prior to the start of work. In this instance, organizers arrived at
about the normal starting tine for the machi ne crews, and refused to | eave when
asked to do so by Holladay. They further stayed after work had begun and
disrupted work to the extent that they caused workers to turn their attention
away fromthe shute to speak to them thereby violating section 20900(e)(4) (0.
See Ranch No. I, Inc. (supra) 5 ALRB No. 1, at pps. 5-6. Fnally, although the

organi zers conplied wth the requirenent of section 20900(e)(4)(3) that they
identify thensel ves on request, none was wearing a badge as is al so required by
that section.

b. Service of Notice of Intent to Take Access

Shortly after the organi zers had | eft the fields, sheriff's units
arrived, followed by Dennis Frudden. The three organi zers then joined this
group, and a conversation ensued in whi ch Dennis Frudden and Hol | aday i nf or ned
the organi zers that the enpl oyer had not received notice of the union's intent
to take access as required by the Board' s regul ations, and that it was the
enpl oyer's position that they had no right to take access at any tine for that
reason. n returning to the enployer's offices at about 11:30, Holladay was
shown a Notice of Intent to Take Access which had been hand-delivered to a
secretary shortly before. This docunent was admtted i nto evi dence . as
Enpl oyer Exhibit 3.
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Hol | aday testified that this was the first such notice served on the conpany,
and further that the enpl oyer never received a foll owup tel egramconfirmng
this personal service of the noti ce.

O ny own notion, | took official notice29/ of a Notice of Intent to
Take Access in this case, wth proof of service attached, filed in the ALRB s
Salinas regional office. Both notice and proof of service are date-stanped
"Agricultural Labor Relations Board, August 15, 1980, received Salinas.”" This
docunent indicates that both notice and proof of service were filed on the sane
day, August 15. It is inprobable that the enpl oyer woul d have received the
notice inthe nail prior to the UFWs first attenpt at access on the fol | ow ng
norni ng, and even nore i nprobabl e that the UFWwoul d have had the return
receipt inits possession at the tine of filing the docunent. In the absence
of any evi dence expl ai ni ng the whereabouts of the return receipt, | nust infer
that the notice was accepted for filing by the regional office wthout the

return recei pt. 30/

29/  See Sunny side Nurseries, Inc. (Nov. 7, 1978) 4 ALRB No. 88. Before
taking notice, | showed counsel for both parties a copy of this docunent sent
to the executive secretary's office by the Salinas regional office at ny
request. | retained this copy after showing it to counsel. For purposes of
further reference by all parties, this copy is appended to ny deci sion.

30/ The URWoffered into evidence a Notice of Intent to Take Access, wth
proof of service attached. This docunent was nmarked for identification as UFW
Exhibit 4. A the hearing, | stated that UFWExhibit 4 was identical to the
docunent officially noticed by ne. n closer examnation of the date stanps
and handwitten docket nunbers on the two docunents, it is apparent that they
are not identical. The UFWprovi ded no foundation for the introduction of UFW
Exhibit 4. The enployer objected to its introduction on that ground, and I
took the objection under

( ——f oot note conti nued)
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Section 20900{e) (1) (B) specifies that each thirty-day access period
shal | commence when the | abor organization files in the appropriate regional
office two copies of a notice of intent to take access "together wth proof of
service of a copy of the witten notice upon the enpl oyer in the nanner set
forth in Section 20300(f)". Section 20300(f) governs servi ce of process of
petitions for certification pursuant to Labor Code section 1156. 3, and provi des
as fol |l ows:

(f) Service of the petition. A petition for certication shall be
served upon the enployer in the nmanner set out herein. In order to be
filed, a petition rmust be acconpani ed by proof of service of the
petition on the enpl oyer, either by verified return of the person
maki ng personal service or by the return receipt fromthe post office.
Service on the enpl oyer nay be acconplished by service upon any owner,
officer, or director of the enployer, or by |eaving a copy at an office
of the errpl oyer wth a person apparentl in charge of the office or
ot her responsi bl e person, or by personal service upon a supervisor of
errpl ogees covered by t he petition for certification. |f serviceis

y delivering a copy of the petition to anyone other than an
OV\ner officer, or director of the enpl oyer, the petitioner shall
i redi ately send a telegramto the owner, officer, or director of the
enpl oyer declaring that a certification petitionis being filed and
s'([]| gt h?g the nane and | ocation of the person actual |y served. (Enphasis
adde

The effect of these requirenents is to insure that enpl oyers receive
actual notice of the petition or notice before the tine periods triggered by

filing of these docunents begin to run.

(——f oot not e cont i nued)
submssion. It is hereby sustained, and the exhibit is rejected. It is

possi bl e that UFWExhibit 4 is the UFWs fil e-stanped copy of the docunent of
which | took notice, but there is no evidence in the record to this effect.
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Inthis case, the UFWfiled its Notice of Intent to Take Access in the
Salinas regional office on the sane day as it was served by certified mail. No
return recei pt acconpani ed the proof of service. The UFWalso failed to send a
telegramfollowng its personal service of an "NA' at the enpl oyer's offices on
August 21. These nethods of service fail to conply wth the requirenents of
Sections 20900(e ) (1)(3) and 20300(f).

The record indi cates, however, that the enpl oyer was inforned at | east
general |y and perhaps in sone detail about the ALRB s access rule, prior to the
tinme it was personally served on August 21. Sone apparently peaceful access
was tol erated prior to August 16.

In the course of expl ai ning how she recogni zed A't Mendoza as a uni on
organi zer on August 16, Betty Jean Rodriguez testified that Mendoza had taken
access prior to that date. She described his conduct in talking individually
w th enpl oyees and giving themleafl ets and stated that it was "usual |y on our
break tines or lunch tines that they would et himgo in for alittle while."

Hol | aday testified that he believed Dennis Frudden consulted an
attorney on access-related natters. He further testified that he and Denni s
Frudden consul ted about the conpany's access policy prior to August 21, and
determned that the policy would be that no organi zing woul d be permtted until
the enpl oyer was properly served with a notice. Hbolladay hinsel f objected to
organi zers' presence on August 20, one day prior to the day on which notice was

personal |y served, on the basis that the crews
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were on a ten-mnute break. This objection nakes sense only in terns of the
access rul e, which permts access at tines other than such breaks. Fnally,
al though t he above evi dence that the conpany was aware of the terns of the rule
prior to August 21 is largely circunstantial, | note that Hol | aday seened
reluctant to give straightforward testinony. Wen he was questioned concer ni ng
his own or the conpany's know edge of the access rule prior to August 21, his
deneanor was consistently hostile and his answers evasi ve.

| conclude that the enpl oyer took steps to becone inforned about
the Board' s access rule prior to the tine when it first raised the service
i ssue with UFWorgani zers on August 21, and that it first formul ated the
policy that it would not permt access unless it was properly served, at
sone tine after the incident on August 16. A though | have found that the
UFWfailed to conply wth all of the requirenents of Section 20300(f), the
record does not establish that any harmiul consequences resulted fromthis
| ack of proper service.
MII. August 24, 10 ; 00 a .m

Nate Hol | aday and Francis Arroyo testified consistently
concerning this incident. The follow ng facts are based on the
testinony of both w tnesses.

At about 9:45, URWorgani zers Mendoza and Medina arrived at Rancho
del Mento, where three nachine crews were getting ready to start work.
A though work had not yet started, sone workers were on the machi nes, while
others were in the staging or parking area. n Holladay's request for

identification both organizers
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produced organi zer badges fromtheir pockets. Holladay directed the organi zers
to the area where enpl oyees were parking their cars, and told themnot to
approach the nachi nes, because he did not want themaround the equi prent.
However, Mendoza asserted his right to talk to the peopl e wherever they were,
and the organi zers approached the peopl e on the nachi nes.

At 10:00 a.m, Holladay inforned the organi zers that work was starting
and they woul d have to | eave. Mendoza replied that he hadn't yet seen all the
peopl e and woul d continue until he had. The organi zers continued to talk to
workers for about ten to fifteen mnutes after work had started, causing sone
workers to turn anay fromthe tonatoes on the belt to accept panphlets or to
talk to them Arroyo testified that the operator of one nachine did not start
the machine at 10:00 a. m, because sone workers had turned to tal k to Mendoza.

Arroyo testified that workers indicated to her that they did not want
the organi zers there, that they wanted to work and that they were scared. She
naned five workers, including Betty Jean Rodriguez and Qoria Reyes, and
indicated that there were others whose nanes she did not renenber.

Section 20900(e) (3) (A permts organi zers to tal k to enpl oyees on the
enpl oyer's premses before work "in areas in which enpl oyees congregat e before

. work". Snce it appears that nachi ne crews nenbers congregated before
work on or about the rmachines, the rule permts organizers to approach
enpl oyees in that area. n this occasion, organizers again failed to wear

badges in violation of section 20900(e)(4)(B), although once again
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they willingly conplied wth the requirenent of that section that they identify
t hensel ves on request. The failure to wear badges was the only violation of
the access rule which occurred prior to the start of work on this occasion.
After work started, organizers continued to talk to workers for tento
fifteen mnutes, and disrupted work by causing workers to turn fromthe bel t
and by del aying the start of one of the nachines, in violation of Sections
20900(e) (3) (A ) and 20900(e)(4)(Q. Ranch No. I, Inc. (supra) 5 ALRB No. 1.
I X August 24, Noon

Nate Hol | aday testified concerning this incident. O this occasion,
three UFWorgani zers identified by Holl aday as Mendoza, Medi na and Banuel os
returned to the three nachine crews at about noon. (nhe crew had broken for
| unch, while the other two were working their way down the rows towards the
parking area. Hol | aday asked the organi zers for identification, which all three
produced, and told themthat since only one crewwas on | unch break, only two
of themcould talk to the crew Mndoza responded that he could take in as
nmany organi zers as he wanted. Al three organi zers then tal ked to the one crew
for its entire lunch period, and then stayed during the | unch periods for the
other crews as well. Holladay's testinony does not indicate whether any of the
| unch periods overl apped. Based upon Arroyo' s testinony about patterns of
| unch breaks, it is probable that the other two crews arrived no later than
12:30, and that all three crews returned to work by 1:00 p.m Against this
background, Holladay's testinony establishes that three organizers arrived at

noon and
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were present during a one hour period enconpassing the |unch break of three
nachi ne crews. For sone portion of this period only one crewwas actual ly on
its lunch break. During other portions, two and perhaps all three crews nust
have been present. 31/

Section 20900{e)(4)(a) provides that access is [imted to two
organi zers for each work crew on the property provided that if there are nore
than 30 workers in a crew there nay be one additional organi zer for every 15
additional workers. Athough the limtation is based on nunbers of enpl oyees
per crew it prescribes how nany organi zers nay be on the property at one tine,
not how nany nay talk to a particular crewat one tine.32/ To the extent that a
hi gher "concentration” of organizers per crew woul d have a disruptive effect on
the enpl oyer's operations, or an intimdating effect on enpl oyees, it is
prohi bited under Sections 20900(e) (4) (O or by the independent provisions of
Labor Code section 1154(a)(l). The Board adopted this approach to Section

31/ Holladay's failure to testify to the arrival of the other crews during
the lunch period does not, in ny view provide any counter to these inferences,
whi ch are based on Arroyo' s detail ed and credi bl e testinony concerning the
crews' work schedule. Holladay showed a tendency not to mention details which
were unfavorabl e to the enpl oyer's case until pressed on cross-exan nation.

See, for exanpl e, the series of questions relating to his own and the conpany' s
know edge of the access rule. In this particular instance, he was not asked
whet her the other crews ever arrived, and | place no weight on his failure to
nention it of his own accord.

32/ The section thus reasonably accords sone flexibility to unions, who nay
have to estinate how nany organi zers wll be permtted based only on
information as to the total size of the workforce. In such a case the union
mght nake organi zer assignnents based on this figure, only to have themarrive
at atine permtted by the rule and find that all of those enpl oyees are not
i medi atel y avail abl e for various reasons.
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20900(e)(4)(A in Ranch No. I, Inc. (supra) 5 ARB No. 1, at pps. 4-5. There,

the record established that six to seven organi zers were talking to 15-20
nenbers of a crew Estimates of total crew size ranged from70-100. The Board
concl uded that a violation of the rule was not established by |ooking at total
crew si ze, although the organi zers were apparently not spread anong the whol e
crew

In this case | have found, based upon appropriate
i nferences fromthe record, that three organi zers were present for a one-hour
period, which occurred during the regul arly-schedul ed | unch period for all
three nachine crews. Unhder these circunstances, Section 20900(e)(4) (A woul d
permt the presence of up to six organizers on the property. | have further
found that during the one-hour period, it is probable that two or perhaps three
crews were on their lunch break at sonetine. Under these circunstances, |
conclude that the only violation of the access rule which occurred on this
occasi on was the apparent failure of the organizers to wear badges in violation
of Section 20900(e) (4)(B), although again, all three produced identification
on request.
X August 24, 8:00 p.m

Nate Hol | aday, Francis Arroyo, Robert John Mta, and Raul Acosta

testified concerning this incident. Both Mbta and Acosta testified that it was
dark when the incident occurred, but in any event, their testinony is not
i nconsi stent wth the nore detailed testinony of Holladay and Arroyo.

At about 8:00 p.m, one machi ne crew was on a break,
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while the other two were working. UWFWorgani zers Mendoza and Banuel os
appr oached the crew on break. Hblladay and Dennis Frudden were with the crew
Hol l aday tol d organi zers that the crewwas on a ten mnute break, and that they
could not talk to the crewuntil after work. Mndoza replied that he coul d
talk to the crewduring a break if he wanted to, and attenpted to wal k around
Hol laday. Finally after two such encounters, Holladay pushed Mendoza asi de,
apparent !y knocki ng hi mdow. Mendoza then junped up and told Hol | aday he
woul d pay for that. Acosta, apparently the driver of the machi ne which was on
break at the tine, testified that Mta told himto start the nachine after this
encounter. Arroyo testified that Holladay and Mendoza argued and that Mendoza
attenpted again to go to the crew, but coul d not because the nachi ne had
already started up.

Each of the wtnesses who testified about this incident addressed the
i ssue of who pushed whom Hbl |l aday hinself testified that he stepped into
Mendoza’' s path when the latter tried to walk around him Hol |l aday and Arroyo
both firmy testified that Mendoza deliberately wal ked i nto Hol | aday. However,
Arroyo' s testinony is based on her insistence that Mendoza had roomto wal k
around Hbl | aday and instead wal ked into him and does not carry nuch weight in
view of Holladay's own testinony that he stepped in front of Mendoza. Mt a,
who observed the incident froma distance of about 30 yards characterized
Hol | aday' s push as "like being a guard in basketball". Acosta, who observed
the incident fromclose at hand, commented that he thought it would cone to

bl ows.
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In fact the clearest account of the encounter between the two nen is
Hol | aday' s testinony on direct examnati on:

". . .he (Mendoza) tried and wal ked around us. So, 1'd
step in front of him and he kind of walked right into
ne and pushed ne out of the way and kept on doing this."

Q Hwnany tine did he do so?

A Hddit two tines. Fnally, the second tine after he pushed into
Seopl'e Lhal were Siiting there on the machines. o raking thet
m; e?'k’m 5 Qie%gktl deg;‘/ 1:c(ngngtr hegg{;gtpd( 'I% oulrlmc:I,SSa)md he—ke junped up and tol d

Arroyo testified that after this incident the sane peopl e whom she
naned earlier told her they were afraid to go hone. 33/

Section 20900(e) (3) (A permts organi zers to be present for a one-hour
period after the conpl etion of work. Qn this occasion, organizers arrived at
approxi nately the usual quitting tinme for the machine crews. However, as
happened on several occasions, the crews were scheduled to work late on this
day and were taking only a ten-mnute evening break. As previously noted, the
access rul e does not provide for access during such break periods. That being
the case, Mendoza engaged in disruptive conduct in violation of Section
20900(e) (4) (A by his insistence on attenpti ng to push past Holladay to reach
enpl oyees after being infornmed they were on a break. No other violation of the
rule occurred on this occasion, since Mendoza was prevented fromactual |y

taking access, first by Holladay's actions and then by

33/ Holladay al so testified that workers were afraid after this incident.
The testinony was in response to a | eadi ng questi on by counsel, and Hol | aday
coul d not renenber who told hi mthey were afraid.
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the termnation of the break period on Mta' s orders. There is no evi dence
that work was disrupted on this occasion, since the enpl oyees observing the
incident were all on break at the tine.

X. The Mdtion to Deny Access

a. Analysis

The Board has stated that a notion to deny access wll be granted
where the noving party denonstrates a violation involving either (1)
significant disruption of agricultural operations, (2) intentional harassnent
of an enpl oyer or enpl oyees, or (3) intentional or reckless disregard of the
rule. Ranch No. |, Inc. (supra) 5 AARB No. 36. Each of these standards has

been net on one or nore occasions by the violations found above. This
conclusion is based in particular on the foll ow ng aspects of these incidents:

August 16; The violations which occurred on this occasion, and whi ch
are attributable to UFWorgani zer Arturo Mendoza, resulted in a significant
disruption of the enployer's operations. Furthernore, the interruption of work
by | arge nunbers of people entering the field, as well as conduct such as
throw ng tomat oes at enpl oyees, clinbing on the harvesters and calling nanes at
enpl oyees to cause themto | eave their work posts during working hours arount ed
to harassnent of both enpl oyer and enpl oyees. Fnally, the violations of the
access rule as to time and nunbers on this occasion so far exceed the cl ear
limts of the rule that they indicate a reckl ess disregard for its terns on
Mendoza' s part.

August 20, 9:00 aam: n this occasion, a group of union




supporters | ed by organi zer Banuel os entered a field where the hand crews
were at work. This incident ended when sheriffs arrived and the group turned
back before reaching the enpl oyees. As a result, there is no indication that
any disruption of work or harassnent of enpl oyees actual |y occurred. However,
as on August 16, the violations of the access rule as to tine and nunbers,
which are attributabl e to UFWorgani zer Banuel os, are so clear on this occasi on
as torisetothe level of reckless disregard of its terns by Banuel os.

August 21, 10.;. 0.0 am and August 24, 10:00 a.m; n both of these

occasi ons, organi zers stayed after work had started, handing out panphl ets and
tal king wth enpl oyees who were working. The organi zers invol ved were Lopez,
Rui z, and Medi na on August 21, and Mendoza and Medi na on August 24.

Machi ne crew nenbers work facing a noving belt in the center of the
nachi ne, on a platformwhich is one-and-one-half feet off the ground. It is
apparent that in order to talk to organizers or to recei ve panphl ets, they
woul d have to turn conpl etely anay fromthe conveyor belt, during which tine
the belt of course keeps noving.

Because it should be clear that tal king to enpl oyees on the nachi ne
disrupts their work, and because it shoul d al so be cl ear once the nachi ne
starts up that the entire crewis at work, | conclude that this conduct
disrupted agricultural operations in deliberate disregard of the terns of the
access rul e.

August 20, 11:00 a.m, and August 24, 8:00 p.m: O each of these

occasi ons organi zers persisted in visiting enpl oyees on
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ten-mnute breaks, after they were correctly inforned by the enpl oyer that
access was not appropriate at those times. The organi zers invol ved were
Mendoza, Medina, and Banuel os on August 20? and Mendoza on August 24. In each
case, it shoul d have been apparent to organi zers once they were inforned that
enpl oyees were on a ten-mnute break, that access was not permtted under the
Section 20900(e)(3). Athough there was no disruption of work or harassnent of
enpl oyees on these occasi ons, the organi zers intentional |y di sregarded the
rule, and noreover, their presistence in visiting enpl oyees in the face of the
enpl oyer's proper request that they not do so at a tine prohibited by the rule
anounts to harassnent of the enployer. This is particularly true wth respect
to Mendoza' s attenpts to visit enpl oyees on August 24.

| do not include either the union's failure to properly serve the
notice of intent to take access or the organizers' failure to wear badges anong
these intentional violations. -Wth respect to the service issue, the record
does not establish that the union deliberately intended to take access w t hout
properly serving the enpl oyer. The union tw ce attenpted to serve the noti ce,
and there is no indication that it intentionally served it inproperly, nor any
evidence that it gained anything by its inproper service. Such disruption as
appears on this record resulted fromthe conduct of access takers and not from
lack of notice. As to the failure to wear badges, organizers were consistently
wlling to identify thensel ves and to produce some formof identification.

There is no evidence that they sought to
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conceal their ow identities or the name of the organization they represented,
nor is there any indication that any harmresulted fromtheir failure to wear
badges. n the facts of this case wth respect to the service and badge i ssues
alone, | would not recommend the inpositions of sanctions pursuant to Ranch No.
I, Inc. (supra) 5 ALRB No. 36. Taken in context of the entire case, however,
these violations are further exanples of the union's indifference to the

speci fic requirenents of the access rule.

b. Recommendati on

FH ve organi zers were identified as participants in one or nore of
these seven incidents. Three of these five--Mndoza, Mdina, and Banuel os--
were each involved in significant and intentional violations of the access
rule. Two of the five—topez and Rui z-—aere invol ved only in the incident on
August 21, discussed in Part M|, and on that occasion were acconpani ed by
Medi na.

In Ranch No. 1, Inc. (supra) 5 ALRB No. 1, the Board inposed a

sanction of no access for 60 days wthin one region on an organi zer who had
coomtted one violation invol ving intentional disregard of the rule and sone
disruption of agricultural operations. Lopez and Ruiz were simlarly invol ved
in one incident only, and a conparabl e sanction woul d be appropriate in their
cases.

Mendoza, Medina, and Banuel os, were repeatedly involved in significant
violations. Mres serious sanction is warranted in their cases. In the
absence of any specific guidelines fromthe Board, | wll recormend that the

Board bar these organi zers from
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taking access in the Salinas region for a six nonth period;, and that the
Regional Drector be directed to determne when the sanction period shall begin
so that it wll enconpass the period of the tonato harvest in the Salinas

Val | ey. 34/

The enpl oyer has requested that the UFW as well as its organi zers, be
sanctioned pursuant to the provision of Section 20900(e) (5) (A which specifies
that a union may be barred fromtaki ng access if its organi zers repeated y
violate the provisions of the rule. The Board has not previously inposed
sanctions on a union under this provision. Snce the union's right of access
pursuant to the access rule is derived directly fromthe enpl oyee's rights
pursuant to Labor CGode section 1152 to receive infornati on about organizing and
col l ective bargaining,35 it follows that sanctions pursuant to Section
20900(€e) (5) (A shoul d not be applied so as to deprive enpl oyees of neani ngful
access to infornation about a union. (cf. section 20900(e)(4)(Q, which

provides that "(d)isruptive conduct by particul ar organi zers shal |

34/ | note that the sanction which is to be applied, is barring that right of
access whi ch was abused, i.e., access pursuant to 8 Cal. Admn. Code section
20900(e). Section 20900(e)(1)(Q specifically provides that "(n)othing herein
shall be interpreted or applied to restrict or di mnish whatever rights of
access may accrue to a | abor organi zation certified as a bargai ni ng
representative". |f the Board adopts ny recommendation to certify the UFW the
UWPWwoul d then have the rights of access of a certified union at this enpl oyer.
See Q P. Mirphy & Sons (Dec. 21, 1978) 4 ALRB No. 106.

35/ The Board' s findings are set forth in the preanbl e to the access rule, at
section 20900(a)-(e). The legal and factual bases for these findings were
recogni zed and di scussed at |ength by the Suprene Gourt when it approved the
access rule. See Agricultural Labor Relations Board v. Superior Court (1976)
16 CGal. 3d 392, at 414-416.
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not be grounds for expel ling organi zers not engaged i n such conduct, nor
for preventing future access.")

S nce | have recommended that five organi zers be
i ndi vidual |y sanctioned for their specific msconduct herein, and since the
record in this case provides no specific basis for sanctioning the union in
addition to those organi zers, | wll recormend that no sanctions be inposed on
the union itself.
X1. The Hection (h ections

a. Analysis
The enpl oyer argues that the incident of August 16 established an

at nosphere of fear and coerci on which was perpetuated until the el ection by

ot her access incidents. The enpl oyer argues both that this atnosphere i npeded
the ability of enpl oyees to nake a rational choi ce of bargaining representative
because they were afraid of the union, and that enpl oyees were deterred from
voting by fear of the UPW The burden of proof in an el ection proceedi ng under
Labor Code section 1156.3(c) is on the party seeking to overturn the el ection.
TW Farns (Nov. 29, 1976) 2 ALRB No. 58; NLRB v. (0l den Age Beverage Conpany
(5th dr. 1969) 415 F.2d 26 (71 LRRVI2924); see also NLRB v. Mattison Machi ne
Wrks (1961) 365 US 123 (47 LRRM2437). This is a heavy burden, requiring an

objecting party to cone forward wth "specific evidence. . . show ng not only
that unl awful acts occurred, but also that they interfered wth the enpl oyees'
exerci se of free choice to such an extent that they naterially affected the
results of the election.” NRBv. Qlden Age Beverage Go., supra, 415 F. 2d 26,
30. As further set forth bel ow
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| find that the enployer herein has failed to show that conduct of UW
organizers or of wunidentified third parties had such an inpact on this
el ecti on.

8 Gal. Admn. Code section 20900(e)(5)(B) provides that violations by
a | abor organi zer or organi zation of the access regul ati ons may constitute
grounds for setting aside an el ection where the Board determnes in objections
proceedi ngs under Section 1156.2(c) of the Act that such conduct affected the
results of the election. In past cases, the Board has indicated that it woul d
set aside an el ection based on access viol ati ons whi ch were of such character
as to have an intimdating and coercive i npact on enpl oyees' free choice of a
col l ective bargaining representative. Ranch No. I, Inc. (Jan. 3, 1979) 5 ALRB
No. 1; SamAndrews' Sons (Aug. 21, 1978) 4 ALRB No. 59; Triple E Produce Corp.
(April 13, 1978) 4 ALRB Nb. 20; George Arakelian Farns, Inc. (Feb. 2, 1978) 4
ALRB No. 6; Martori Bros. Dstributing (Jan. 27, 1978) 4 ALRB No. 5; Dessert
Seed . (Cct. 29, 1976) 2 AARB M. 53; K K Ito Farns (Cct. 29, 1976) 2 ALRB
No. 51. See alsoJ. R Norton . v. Agricultural Labor Rel ations Board (1979)
26 Cal .3d 1, 25-26, in Wich the Suprene Gourt upheld the Board s di smssal of

el ection obj ections based on this standard.

The Board has al so consi dered whet her el ecti ons shoul d be set aside
based on the occurrence of physical violence prior to an election. In Phelan &
Taylor (Jan. 29, 1976) 2 ALRB No. 22, the Board consi dered the effect on an
el ection of a violent confrontati on between rival union organi zers during an

organi zi ng canpai gn. The Board noted that the NLRB has set aside el ections
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wher e physical attacks and threats of physical attacks on organi zers and

enpl oyees contributed to an at nosphere not conductive to the free choice of a
bar gai ni ng representative, and expressed its intent to foll owthe sane approach
inthis area. NLRB cases in turn have | ooked to where there existed a general
at nosphere of confusion or viol ence such as mght reasonably be expected to
generate anxiety or fear of reprisal, and to render inpossible a rational,
uncoer ced expression of a bargai ning representative. A Long, Inc. (1968) 173
N_.RB 447 (69 LRRVI 1366); see also dervo B anco, Inc. (1974) 211 NLRB 578 (86
LRRM 1452) ; Sonoco of Puerto Rco, Inc. (1974) 210 NLRB 493 (86 LRRVI 1122);
Servormation of ol unbus, Inc. (1975) 219 NLRB 504 (89 LRRV 1688), enf. den.
Servormation of (ol unbus v. NLRB (6th dr. 1977) 96 LRRV 2862.

G the seven incidents involving access violations,36/ only one
occurred anong the enpl oyer's hand crews. The record indicates that the hand
and nachi ne crews were under separate supervision, were paid on a different
basi s, and worked different hours. There is no evidence in the record of any
i nterchange or contact between hand and nmachi ne crews. Such evidence as there
i s concerning the crews' background or attitudes enphasi zes differences between
hand and nachi ne crews rather than simlarities. The hand crews had a | ower
per cent age of Engl i sh-speaki ng workers than the machi ne crews. Nate Hol | aday

testified that the hand crews wal ked out when the strike began on

36/ | have concluded that the only violation which occurred on August 24, at
noon was a failure to wear badges.
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August 27, and did not return prior to the el ection on August 29. On the ot her
hand, Arroyo's testinony establishes that a substantial percentage of the
nachi ne crews continued to work after the strike was call ed.

Based on the separation between hand and nachi ne crews, | concl ude
that the incidents which occurred anmong the nachi ne crews had no effect on the
hand crews. | further find that the incident which occurred on August 20, when
a group of union supporters entered the field where the hand crews were
wor ki ng, was not of such character as to establish an atnosphere of fear anong
workers observing it. There is no evidence that the persons who entered the
field ran, shouted threats, threw objects or were violent in any way, and they
were turned back 20 yards fromthe crews. The only evi dence of workers'
reactions to the incident was offered by Holladay. No worker fromthe hand
crews testified, nor did any supervisory personnel who woul d have been nore
famliar wth the crews than was Hol | aday. Hblladay was | ess able to
communi cate w th hand crew nenbers who spoke predonminantly Spani sh, and was
less famliar wth hand-crew personnel than wth nachi ne crew personnel . 37/

Hol | aday’ s testinony concer ni ng
workers' immedi ate reaction to this incident indicates only that they stopped
working to watch, and that four to five persons, including the hand crew

forenen, expressed fear to himafter the

37/ | do not credit Holladay' s efforts to establish his know edge of and
rapport wth Spani sh-speaki ng enpl oyees in either hand or nachi ne crews.
During questioning on this subject his deneanor was consistently hostil e,
noreover, his answers are inconsistent wth his admttedly |imted Spani sh and
wth his limted responsibilities wth respect to personnel.
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incident. This evidence is hearsay, and by itself is insufficient basis on
which to find that hand crew nenbers were afraid as a result of this incident.
8 Gal. Admn. Code section 20370(c).

The record indicates that the nachine crews first encountered
organi zers during an unspecified nunber of apparently peaceful access incidents
prior to August 16. The conduct which occurred on August 16, in which a group
of union supporters ran into the field, shouting slogans, and clinbing on the
nachi nes or throw ng tonatoes is of the type which woul d be expected to
frighten workers. Betty Jean Rodriguez, GQoria Reyes, and Hector Minoz, all
nmachi ne crew workers, each testified that they personally were afraid. Moz
testified that he observed fear in other enpl oyees. n the other hand, the
record indicates that union supporters sought to talk wth the workers and did
so for about one-half hour after the group withdrewfromthe field. There is no
evidence as to the tenor of this exchange, although it woul d certainly have a
bearing on the inpact which the incident had on workers who took part init.
Raul Acosta, al so a nachine crew worker, reported that both pro and anti-uni on
sentinents were expressed anong the crews in conversations after this incident.

Fol low ng the events of August 16, there is hearsay evi dence that
three of the subsequent access incidents in the nachi ne crews fightened sone
enpl oyees. n August 21 and 24 when organi zers persisted in tal king to
enpl oyees after the start of work (see Parts M| and M1, supra), Holladay

testified that unidentified workers expressed fear to him Arroyo testified

that workers expressed fear to her on August 24, as well as indicating
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resentnent that organizers interferred wth work. By itself, this testinony is
hearsay and insufficient to support a finding that the workers nentioned were
afraid, let alone to generalize about the reactions of others. Nor is the
conduct invol ved here clearly of the type which woul d have a coercive inpact on
enpl oyees' choi ce of a bargaining representative. A though such conduct is
prohi bited by the access rule, and puts workers in a difficult position by
i nduci ng themto turn fromtheir work in the presence of supervisors who have
directed the organizers to leave, it is equally likely that this conduct woul d
cause resentnent of the organizers' interference wth work, or anxi ety about
the supervisor's reaction to the enpl oyee turning fromwork, as that it woul d
inspire fear of the union. To conclude that fear is the probabl e reaction
woul d be hi ghly specul ati ve.

(n August 24, when a confrontation occurred between Hol | aday and
Mendoza, both Hol |l aday and Arroyo testified that workers expressed fear to
them Again, this evidence is hearsay and insufficient by itself to support a
finding. By conparison wth the viol ence encounter between organi zers
condemmed by the Board in Phel an and Taylor, (supra) 2 ALRB No. 22, | find that

t he pushi ng nat ch between supervi sor and organi zer which occurred on this
occasion is not likely to have had a coercive inpact on enpl oyees who observed
it.

Wth respect to the renai ni ng access incidents, on August 20 and
August 24 (see Parts M and I X supra), there is no testinony that workers
expressed fear. nh these occasions, organizers tal ked to workers who were on

breaks, and there is no
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evi dence of work disruption or threateni ng conduct.

Based on the evidence herein, the enpl oyer woul d extend its argunent
that enpl oyees were too frightened to vote to all enployees on the eligibility
list who did not vote in the el ection.38/ The ALRB has indicated that it wll
set aside an el ection where the record establishes specific conduct whi ch
results in enpl oyees being turned anay fromthe polls or prevented fromvoting.
TW Farns (Nov. 29, 1976) 2 ALRB No. 58; Pacific Farns (Sept. 8, 1977) 3 ALRB

No. 75. However, it has recogni zed, as has the NLRB, that the nere fact that
enpl oyees do not vote is insufficient basis to set aside an el ection, since
enpl oyees nay choose not to exercise their franchise for any reason at all or
for no reason. Pacific Farns, supra;, Sun VWrld Packing Gorporation (April 25,
1978) 4 ARB No, 23. Especially in an industry in which high turnover al one

nmay result in a dimnished turnout, a causal connection nust be established
bet ween i nproper conduct and enpl oyees' failure to vote, or else elections
woul d routinely be set aside based on hi ghly specul ative concl usi ons about
enpl oyees' noti ves.

The evidence in this case fails to establish such a connnecti on.
There was no evi dence of specific threats connected with voting. To the extent
that it is possible to determne the purpose of harassnment of enpl oyees shown

onthis record, the

38/ The enpl oyer uses the figure of 83 enpl oyees. 3y excl udi ng unresol ved
chal | en?ed ballots fromny cal cul ations, | conclude that 205 el gibl e voters
cast ballots out of 299 on the eligibility list, for a turn-out of
approximately 69 percent. By these figures, 94 voters on the list did not
appear to vote.
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evidence indicates that it was intended to cause enpl oyees to stop work and
listen to union appeal s, and possibly to join a strike. Athough the record
indicates that this el ection was conducted under strike circunstances, there is
no evidence of interference wth the polling process or wth enpl oyees' access
to the polls. 39/

Furthernore, this standard nust be net based on the objective nature
of the conduct involved rather than on subjective testinony by enpl oyees as to
their reactions. GH Hess (1949) 82 NLRB 463 (23 LRRV 1581). A t hough
subjective testinony is rel evant and has been considered by the NLRB, it nust
be weighed in light of ". . . the varying subjective reactions of potential
voters, sone of whomnay be nore sensitive than others." Beaird-Poul an

Dvision, BErerson Hectric Gnpany (Feb. 25, 1980) 247 NLRB No. 180 (103 LRRM

1389), admnistrative | awjudge' s decision, slip opinion, at page 13, note 14.
In this particular case, the only direct evidence that enpl oyees refrained from
voting out of fear of the UFWis the subjective testinony of Betty Jean

Rodriguez and Qoria Reyes. A though Reyes testified that

39/ Labor Code section 1156.3(a) requires that el ections be conducted under
strike circunstances as expeditiously as possible. It is likely that such
el ections wll take place I n an at nosphere of sone tension and perhaps in the
presence of some picketing. Gven this fact, it is clear that the nere
exi stence of strike circunstances wth sone picketing is insufficient to
require that such elections be set aside. In this case, there is evidence that
picket lines were up during the strike after August 27. A though Hol | aday was
present at the picket lines, there was no specific testinony that there was
pi cket i n? during the election itself or that picketing was of such character as
tointerfere wth access to the polls.
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i the incident on August 16 was the basis for her fear, Rodriguez al so recited
ot her incidents which caused her to be frightened. 40/ Mreover, the testinony
of Rodriguez, Reyes, and Hector Munoz illustrates the "varying sensitivities"
of individual enpl oyees which nake a generalization fromsuch testinony to
the notives of 91 other non-voting enpl oyees highly unreliable. 1In addition
to the August 16 incident, both Rodriguez and Minoz experienced encounters
w th pi ckets during which they were frightened. However, Minoz testified that
his notive for not voting in the el ection was disinterest.41l/ Moz’
testinony about his reactions to such events general ly indicates that he was
frightened by specific acts such as throw ng tonatoes or bangi ng on his
w ndshi el d with pi cket signs, but does not establish that he was general |y
fearful of the union. By contrast, in response to simlar events Rodriguez
exhibited a general fear of the union. Fnally, although GQoria Reyes al so
encount ered pi ckets on one occasi on, she seened to be nuch | ess disturbed by
their presence than was Rodriguez, and went so far as to confront Mendoza on
August 16 w th her disapproval of his actions.

Athough | credit the testinony of Rodriguez and Reyes that they

personal |y did not vote out of fear, there is no basis

40/ 1t is inpossible to assess the inpact of these incidents on ot her
enpl oyees in the absence of any testinony as to how nmany enpl oyees besi des
Rodriguez wtnessed them The sane is true for incidents described by Minoz
and G oria Reyes.

41/ Athough | have discredited Minoz based on his ability to renenber dates,
his testinony was generally credible. He delivered this answer w thout
hesitation in a straight-forward nanner and | find it to be a credibl e
statenent of his notive for not voting.

-57-



for generalizing fromtheir testinony to concl usions about the notives of
others. Mreover, both the testinony of Minoz and Raul Acosta's description of
enpl oyee "tal k" after the August 16 incident specifically indicate that not all
enpl oyees shared their reactions.

| further find that the objective nature of the conduct on August 16
and August 24 at 8:00 p.m is not such as to have caused a significant nunber
of enpl oyees to be afraid to vote. Wile not to be condoned, none of this
conduct invol ved specific threats concerning voting, and none was as serious as

conduct which occurred in Phel an and Tayl or, (supra) 2 ALRB No. 22, which

i nvol ved two physical assaults in the presence of enpl oyees, or in rel evant
NLRB cases. 42/ Nor is the conduct established herein sufficiently serious to
warrant an inference that any of the 200 votes cast for the UPNwere cast out
of fear or confusion caused by the union's tactics. The NLRB has recently
held, even in the context of its laboratory conditions standard, 43/ that in

order to

42/ In A Long, supra, such events included extensive property destruction,
anonynous t el ephone threats to eligible voters, a bonb threat, and unruly
picket line conduct. In Sonoco, Inc., supra, enployees were personally
threatened wth viol ence on four occasions if they did not vote for the union.
In Qervo B anco, Inc. , supra, enployee' s homes and aut onobi | es were
firebonbed and damaged, and strikers visited enpl oyees' hones and t hreat ened
themw th injury and property danage if they crossed picket lines. In
Servonation, Inc., supra, the election was preceded by 39 days of strike during
which there were incidents of throw ng objects at cars and damagi ng tires,
threats of physical injury near the picket |ine, anonynous phone calls to non-
striking enpl oyees, and two incidents in which pickets foll owed non-striking
workers and attenpted to run themoff the road.

43/ See General Knit of Galifornia (1978) 239 NLRB 619 (99 LRRM 1687).
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set aside an election, "not only nust conduct be coercive, but it nust be so
related to the el ection as to have had a probabl e effect on the enpl oyees'

action at the polls.”" Hckory Sorings Manufacturing Go. (1978) 239 NLRB 641
(99 LRRM 1715), reaffirning the standard announced in The Geat Al antic and
Paci fic Tea Gonpany, Inc. (1969) 177 NLRB 942 (71 LRRM 1554); and overruling
its previous decision in Provincial House, Inc. (1974) 209 NLRB 215 (85 LRRV

1326), but see also the dissenting opinions in Hckory Springs, supra.44/ As

previously noted, no specific threats connected wth voting were nade in this
case, and it would seemunlikely that enpl oyees who were frightened by tactics
chosen by the UFWto cause themto join a strike or to stop work to listen to
organi zers woul d react by voting for the UFWas their collective bargai ni ng
representative.

b. Summary of Goncl usi ons and Recormendat i on

| find that the conduct shown on this record did not establish an
at nosphere of fear and coerci on which rendered inpossible a free choi ce of
col l ective bargai ning representative, for the foll ow ng reasons: 1. No
i nci dent whi ch woul d have had such an i npact occurred anong the enpl oyer's hand

crews, which constituted over 50 percent of its work force;

44/ The dispute in this area between najority and di ssenting positions has
persisted in other cases. See Prince Manufacturing Conpany, (1979) 240 NLRB
388 (100 LRRM 1217); KMB Gorporation (May 30, 1979) 242 NLRB Nb. 91 (101 LRRMV
1256); Veyerhaeuser Co. (Sept. 18, 1979) 244 NLRB No. 178 (102 LRRM 1222);
Burris Chemcal, Inc. (Qct. 22, 1979) 246 NLRB No. 34 (102 LRRVI 1509); Loose
Leaf Hardward, Inc. (Nov. 5, 1979) 246 NLRB No. 46 (102 LRRM 1551);

Wyer haeuser (o, (Feb. 7, 1980) 247 NLRB No. 147 (103 LRRVI 1271).
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2. The evidence is insufficient to establish that incidents occurring
anong t he machi ne crews had such an inpact. The objective nature of the events
whi ch occurred does not warrant such a finding, because these events did not
i nvol ve threats or violence specifically directed at voting conduct, and
because the misconduct involved is not as serious as msconduct which the ALRB
and NLRB found to result in an atnosphere of fear and coercion requiring
el ections to be set aside. The subjective testinony of two enpl oyees that they
did not vote out of fear resulting fromthese events is insufficient basis on
whi ch to specul ate about the notives of other non-voting enpl oyees.

Based on the foregoing findings of fact, anal ysis, and concl usi ons, |
recormend that the enpl oyer's objections be dismssed and the Lhited Farm
VWrkers of America, AFL-A Q be certified as the excl usive bargai ni ng
representative of all the agricultural enpl oyees of the Enployer in the Sate
of CGalifornia.

DATED  March 6, 1981
Respectful |y submtted,

DEBCRAH WARREN
I nvestigative Hearing Exam ner
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