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DEQ S ON ON GHALLENGED BALLOTS

Followng a Petition for Certification filed by the Lhited Farm
VWrkers of Averica, AFL-Q O (URW on July 31, 1980,%Y a representation el ection
was conducted on August 2 anong the Enpl oyer's agricultural enpl oyees. The

official Tally of Ballots showed the follow ng results:

UW............. 21

No thion .......... 6

Chal I enged Ballots ..... 66
Total ......... 93

The Enployer tinely filed post-el ection objections, two of which were
set for hearing. The Enpl oyer alleged that inadequate notice by Board agents
di senfranchi sed 51 eligible voters and that the UFWhad created such a clinate

of fear and intimdation, through threats and ot her coercive behavior, that

Yhl ess otherwise noted, all dates herein refer to 1980.



the enpl oyees' free choice of representati on was affected.

As the chal l enged bal lots were sufficient in nunber to determne the
out cone of the election, the challenges were al so set for hearing.

The hearing was hel d on Novenber 17 and 18 before
Investigative Hearing Examner (I1HE Arie Schoorl, who issued the attached
proposed decision on April 20, 1981, wherein he concl uded that Board agents had
provi ded i nadequat e notice of the el ection, arguably di senfranchising 51
eligible voters. He also concluded that the Enpl oyer's packi ng-shed operation
was not a cormercial enterprise and that the enpl oyees therei n were engaged in
agriculture.? As all 66 chall enged bal | ots were cast by packi ng-shed workers,
he recommended opening and counting all of the challenged ballots. As to the
post - el ection objection whi ch was based on al | eged UIFWthreats and
intimdation, he recormended that it be dismssed on the basis of insufficient
evidence. He recommended certification of the results of the election in the
event the margi n between the pro-U”Wand the No-Uhion bal | ots exceeds 51 votes,

for then it could be assuned that the inadequate

ZA though we agree with the conclusions of the I|HE we reject his anal )ésis of
the rel evant |aw regarding the chal l enged bal | ots, specifically wherein he
stated that the percentage of crops which the Enpl oyer arranged to protect from
the risks of ownership would be irrelevant to the finding that the packing-shed
enpl oyees were engaged in agriculture. FRather, we find, view ng the total
situation and avol ding the nechani cal application of any rule or percentage,
that T. W Saughter chose not to exercise any of the rights guaranteed himin
the contract between hinsel f and the Enpl oyer that nay have caused himto act
as an i ndependent grower. Therefore, G ow Art neither packaged nor processed
any agricul tural commodity for an independent grower. Bonita Packing (. (Dec.
1, 19/8) 4 ALRB No. 96; D Arrigo Brothers (1968) 171 NLRB 22, 23; Maneja v.

Wi alua Agriculture Go. (1955) 349 US 254.
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notice did not affect or tend to affect the outcone of the el ection.

The UFWand the Enpl oyer each tinely filed exceptions to the IHE s
decision and a brief in support thereof.

The Board has considered the record and the attached | HE decision in
light of the exceptions and briefs and has decided to affirmthe I|HE s rulings,
findings, and conclusions, and to adopt, at this tine, only his recommendati on
wth respect to the 66 chal | enged bal | ots,

Accordingly, we hereby direct the Regional Drector to open and
count all 66 challenged ballots and to issue a Revised Tally of Ballots. W
shall not issue any ruling or decision on the renmaining el ecti on objections
until said objections can be considered in light of the revised tally of
bal | ot s.

Dated: August 7, 1981
HERBERT A PERRY, Menber
ALFRED H SONG  Menber

JEROME R WALD E Menber
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CASE SUMVARY

Gow Art 7 ALRB No. 19
CGase No. 80-RG 13- SAL

|HE DEQ S N

After the UFWfiled a representation petition on July 31, 1980, an
el ecti on was schedul ed to be conducted w thin 48 hours because a strike was in
progress. At the pre-election conference on August 1, the Enpl oyer requested
an additional voting site and | onger polling hours to accommodate the 51
enpl oyees of its |labor contractor at a jobsite 30 mles anway. The Enpl oyer
objected to allowng its 70 packi ng-shed workers to vote, contending that they
are not agricultural enployees. The Board aﬁent deni ed the request for |onger
pol I ing hours and deci ded that the packi ng-shed enpl oyees were eligible to
vote. The Board agent |ater decided to set up a second pol | i nﬂ site but
negl ected to informthe Enpl oyer until approximately one hal f hour before
voting was to begin. The Enpl oyer chal lenged all 66 ballots cast by its
path ng-ishe{_:ll workers. None of the 51 enpl oyees of the | abor contractor voted
In the el ection.

~The | HE found the packi ng-shed workers to be agricul tural enpl oyees,
hol ding that since all the produce packaged in the shed was grown on the
Ewloyer's land it was irrelevant that 20 per cent of the crop was protected
fromloss by the Enpl oyer's arrangenent wth another person. The | HE found
that the Board agent gave insufficient notice of the second polli nP site and
thereby di senfranchi sed nost or all of the 51 |abor contractor enpl oyees.
| HE found insufficient evidence to support the Enpl oyer's post-el ection
oIbJ ection that the UPWcreated a clinate of fear and viol ence prior to the
el ection.

The | HE recommended openi ng and counting the chal | enged bal | ots and
certifyi _rllg the result should the nargin between the UFWand No Lhi on exceed 51
Vot es. Ie | HE recommended setting the election aside if the nargin were 51
votes or |ess.

BOARD DEO S ON

~ The Board adopted the |HE s findings, rulings, and conclusions as to the
packi ng-shed enpl oyees, hol ding that the Enwpl oyer packaged no produce inits
packi ng shed that was grown by an independent grower. The Board directed that
the 66 chal | enged bal | ots be opened and counted, reserving ruling on the ot her
e!c egti Ion obj ections until they could be assessed in light of the revised tally
of ballots.

* k%

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* k%
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CEQ S ON

STATEMENT F THE CASE

AR E SCHOOR.,, Investigative Hearing Examner: This case was heard by
ne on Novenber 17 and 18, 1980, in Salinas, Galifornia. A petition for
certification was filed by the Lhited FarmWrkers of Awerica, AHL-A O
(hereinafter referred to as the URVW, on July 31, 1980. The Agricultural Labor
Rel ati ons Board conducted an el ection on August 2, 1980. The tally of ballots

showed the follow ng results:

UW 21
No Uhi on 6
Lhresol ved Chal | enged Bal |l ots 66

Tot al 93



QGow At (hereinafter referred to as Enpl oyer or Conpany)
thereafter filed tinely post-election objections pursuant to Labor Code
Section 1156.3 (c). The Executive Secretary of the Board di smssed one
obj ecti on concerni ng whether threats, intimdation, and coerci on agai nst
enpl oyees by the UFWand its agents which al legedly triggered a 48-hour
strike el ection when in actuality there was no strike.

The fol low ng i ssues were set for hearing:

1. Wether inadequate notice procedures resulted in the
di senfranchi senent of a significant nunber of eligible voters; and

2. Wether workers in the Enpl oyer's packi ng shed are
agricultural enpl oyees wthin the neaning of Labor Code Section 1140.4 (b).

h ctober 29, 1980, the Executive Secretary issued an order
granting in part and denying in part the Enpl oyer's request for review and
t hereby added an additional issue for hearing, viz:

3. Wether alleged threats and inti mdation caused the el ection
to be conducted in an at nosphere of fear.

Al parties were represented at the hearing and were given full
opportunity to participate in the proceedings, and filed post-hearing
brief s.

Lpon the entire record, and an eval uation of the deneanor of the
W tnesses, and after consideration of the argunents nmade by the parties, |

nake the fol | ow ng findi ngs



of fact, and concl usi ons of |aw

F ND NG G- FACT

. Background

GowAt, acorporation, is an agricultural enpl oyer which
grows vegetabl es including | ettuce, celery, broccoli, cauliflower, mxed
greens, green onions, and spinach. It is located in the Salinas Vall ey
and its president is Arthur Panziera. GowA't ows and operates a
packi ng shed at the sane | ocation but only packs mxed greens and green
onions at that facility. In the latter part of July, 1980, Gow At
enpl oyed field workers who did the thinning and harvesting, shed
enpl oyees who worked in its packing facility, and for one day, harvest
wor kers enpl oyed through a | abor contractor.

. Wether inadequate notice procedures resul ted in disenfranchi senent of a
significant nunber of eligible voters.

A Facts

n Thursday, July 31-, 1980, the enpl oyees of G ow At went out
on strike and on the sane day the UFWfiled a petition wth the ALRB seeking
certification as the bargai ning agent of all the agricultural workers of
QGowArt. S nce the enpl oyees were on strike the Regional D rector decided
to hold the el ection wthin 48 hours pursuant to Section 1156(a)-of the
Labor Code. A pre-election conference was held at the ALRB offices at
Boronda Ropad in Salinas at 4:30 p.m on the next day, Friday, August 1.

Present at the conference were ALRB field



examners Carl os Bowker and R cardo O nel as, the Enpl oyer's president Arthur
Panziera, and its attorney Arnold Mers, and a representative of the UFW

The Enpl oyer provided, for the appropriate payroll period, a list of
its enpl oyees whi ch included 51 persons who were supplied by a farml abor
contractor, 27 field workers, and 77 packi ng-shed workers. Board agent Carl os
Bowker inforned the parties that the el ection woul d be held the next day
between 8:00 and 10:30 a.m at the ALRB office in Salinas. Conpany presi dent
Panzi era asked that a second el ection site be set up in Sol edad since the
contract-| abor enpl oyees lived in or near that community and had not worked for
the Enpl oyer since the previous week. He al so requested | onger voting hours so
that the contract workers could vote either before or after their work hours.
The URWobj ected to the second voting site as it contended that the |abor-
contractor workers were not eligible because they had not worked during the
appl i cabl e payrol| period. The Board Agent stated that they woul d be eligible
voters but that the UFWcoul d chal lenge themif it w shed to do so. The Board
agent rejected Panziera' s request for longer voting hours and added that he had
not yet deci ded whether to establish a second voting site but, if and when he
decided to do so, he would notify the parties. Panziera objected to the
enpl oyees of the packi ng shed voting as he contended that they were not
agricul tural enpl oyees under the Act since the packing shed was a conmerci al

operation. The Board agent declared that they woul d



be considered eligible voters and that the Enployer could chall enge
themat the polls. The pre-el ecti on conference ended at 5:50 p.m

Shortly after the neeting ended, Bowker decided to set up a second
voting site in Sol edad. He tel ephoned the | abor contractor and inforned him
that an election was to be held the next day for Gow At enpl oyees. He added
that the nenbers of the labor contractor's crew who had worked for G ow At
during the previous week were eligible to vote and that there woul d be two
voting sites , one at the ALRB office in Salinas and the other in Vosti Park in
Sol edad, and that the voting hours would be from8:00 am to 10:30 a.m and
from7:00 aam to 9:00 a.m respectively. The |abor contractor and his brother
or son (Carl os Bowker was not sure which in his testinony) responded that the
only way they woul d be able to determne the whereabouts of their enpl oyees was
towait until they cane to ask for work. They indicated to Bowker that they
were not willing to assist in contacting the workers in any other way. Prior to
Bowker notifying the |abor contractor, Panziera had tel ephoned the latter and
told himabout the pending election and that later that evening he woul d | et
hi mknow about the site in Soledad. That eveni ng Bowker failed to contact
Panzi era, Mers or any other Enpl oyer representative about the |ocation of the
second voting site but did notify the UFW

At 6:30 p.m, Rcardo Qnelas and David Caravantes | eft the ALRB
office in Salinas to travel to Soledad to notify the | abor contractor's workers

there about the election, its tine



and its place. The two Board agents visited approxi mately 13 of the addresses
on the voter list and contacted and notified approxinately 7 workers |iving at
the addresses. At approximately 6 of the addresses they visited, the occupants
told themthat the eligible voters had noved or had never |lived there. Were no
one was hone at an address, they left a notice of the el ection. They nade no
attenpt to | ocate enpl oyees who had post-of fi ce box nunbers. They did not
visit those workers whose addresses were either at a hotel, notel, or |abor
canp. They also failed to visit three additional street addresses in Sol edad
and one in Geenfield. They attenpted to |ocate the illa Canphora | abor canp
but soon gave up since the directions they had recei ved were not accurate.
They spent from7:00 p.m to 8:30 p.m in Soledad and then returned to Sali nas.

Board Agent Qnelas had no explanation as to why they stopped trying
to notify workers at their hone addresses after 8:30 p.m other than darkness
and the lateness of the hour. Uoon returning to Salinas, Qnelas reported in
to Bowker and inforned himin detail about their attenpts to contact workers in
Sol edad.

The next norning at 6:40 a.m, Bowker tel ephoned Enpl oyer's
attorney Arnold Mers and inforned himthat the second el ection site woul d
be Vosti Park in Sol edad and pol i ng woul d be between 7:00 and 9:00 a. m
Mers protested vehenently about the late notice and inforned Bowker that

t he Enpl oyer woul d communi cate to the Board its protest about



hol ding the election that norning. Mers tel ephoned Panzi era i medi atel y and
inforned himof the | atest devel opnents. Neverthel ess Panziera did not send an
observer to the Sol edad voting site because, according to his testinony, it was
i npossi bl e to send one there, thirty mles away, who would arrive on tine.

Enpl oyer's attorney Mers sent a telegramto the ALRB protesting the delay in
notice to the Enpl oyer and the lack of notice to the eligible voters living in
and around Sol edad and requested that the el ection be reschedul ed. The voting
site in Sol edad was open between 7:00 and 9: 00 a.m but no one appeared to
vote. None of the 51 workers supplied by the | abor contractor voted at either
site.

The results of the el ection according to the Tally of Ballots was:
UFW21, No Lhion 6 and 66 chal |l enged bal | ots (chal | enged by the Enpl oyer,
claimng they were not agricultural enpl oyees under the Act as they were
packi ng shed enpl oyees and that the Enpl oyer's shed was not covered by the Act
since it was a commercial operation) out of 155 eligible voters.

The WFWcal | ed two w tnesses, Rai mundo Gonez and G| berto Martinez,
who lived at the sane addresses as appeared on the |ist as addresses of
eligible voters. They testified that they did not know any individual s with
the nanes of the eligible voters living at the said addresses in July and
August 1980. Gonez |ived at 345 Montgonery Street, an address listed for four
of the eligible voters. However his residence was one of a group of seven and

there was no persuasi ve evi dence as to



whet her the other residences had the sane nunber (345) . Gomez admitted that
he knew the nanes of the tenants in only one or two apartnents since there was
a consi derabl e amount of novi ng.

Martinez was the manager of a labor canp, M |la Canphora, whi ch was
the listed address for six of the eligible voters. He testified that there
were 40 residences at the canp and he knew all the occupants by name. He
stated on cross-examnation that at tines there were up to ten people living in
a residence and he did not know all their nanes.

As this evidence deals only wth a snall nunber of eligible
voters on the list of the contract workers and as the evidence is | ess than
cogent regarding the inaccuracy of the addresses, | find that there is
insufficient evidence to support the UFWs contention that the eligibility
list submtted by the Enpl oyer was al nost total |y i naccurate whi ch
conplicated the Board agent's efforts to notify the eligible voters.

B. Analysis and Goncl usi on

The Enpl oyer contends that the el ection shoul d be set aside because
a substantial nunber of agricultural enpl oyees were di senfranchi sed due to
i nadequat e notice; nore specifically, that the Board agent nade a i nsuffi ci ent
effort to notify themby having Board agents visit only one-fourth of the
addresses on a voter eligibility list and totally failed to notify the Enpl oyer

about the second election site until twenty mnutes before the polls opened.



The Board in Verde Produce Gonpany, Inc., 6 ALRB No. 24 stated

t hat :

"Sanding al one, lowvoter turnout is not a basis upon
which this Board wll set aside an election. As in other
setti n?s, prospective voters nmay refrain fromexercising
their franchise wthout affecting the integrity of the

el ectoral process. Were, however, inadequate notice
procedure result in a voter turnout too lowto provide a
representative el ection, we shall set the el ection aside."

The circunstances in the Verde case were simlar to those in the

instant nmatter. The Enpl oyer presented evidence that a substantial nunber of
eligible voters did not work during the tine in which the Regional D rector
attenpted to notify themand that the only enpl oyees who voted were those who
wor ked on the day of the el ection.

In the instant case, none of the 51 enpl oyees of the | abor
contractor voted; the only voters were those who had worked regularly until the
strike: the 27 regul ar field enpl oyees and 66 packi ng-shed workers. This
factor conbined wth the fact that the Regional Orector contacted at nost only
13 of the 51 enpl oyees, and perhaps as few as 7, suggests that a significant
nunber of eligible voters did not vote because they were not notified of the
tines and pl aces of the el ection.

The Board stated in the Verde case that it wll

certify the results of an election as long as the Regional Drector has
provi ded as nuch notice as reasonabl y possi bl e under the circunstances. It

went on to state that the Regional O rector



is permtted to schedul e el ections |ater than required under the 48-hour
rule where it is necessary in order to provide adequate notice, since the
48-hour rule is not jurisdictional.

It is clear that under the circunstances of the instant case, and
| find, that the Regional Drector failed to provide as nuch notice as
reasonabl y possible in respect to the 51 | abor contractor enpl oyees. At the
pre-el ecti on conference, the Enpl oyer brought to the Board agent's attention
those workers and suggested sol utions, i.e., longer voting hours and a
voting place in Sol edad near where they resi ded. The Board agent rejected
out of hand the | onger-hours sol ution and, although he bel atedl y deci ded on
a second voting place in Sol edad, his whol e approach to notice in regard to
said second site was haphazard at best. Frst of all, no notice what soever
was provided to the Enpl oyer that evening so as to give himan opportunity
to provide notice through his own efforts or to enlist the assistance of the
| abor contractor in locating and notifying the 51 enpl oyees.? There was an

I nadequat e attenpt to

1/ The UFWargues that the Enpl oyer was guilty of nonfeasance in bailing to
nake any effort to notify the contract-|abor enpl oyees. The URWf urt her
argues that the Enpl oyer was guilty of misconduct by its failure to inform
the labor contractor that the contract |aborers could vote at the Salinas
voting site. The UFWconcl udes therefore that the Enpl oyer cannot now use

its own nonfeasance and msconduct as grounds to set aside the el ection.

This is highly fallacious reasoning. The WFWbypasses an inportant fact in
their reasoning. That fact is that Board agent Bowker nmade a commtnent to
Arthur Panziera, Enployer's general nanager, to notify the parties of the
Sol edad voting site if and when he deci ded there woul d be one, (footnote 1
continued on p. 11)
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visit the eligible voters, which was limted to 13 private
resi dences, where only half were found to be at hore.

The Board agent shoul d have known at the tinme of the pre-election
conference that there would be difficulties in notifying the 51 |abor-
contractor enpl oyees who woul d not be working for the Enpl oyer the next day and
shoul d have schedul ed the el ecti on subsequent to the 48-hour limt. The

Board' s decision in Verde Produce Gonpany, Inc., had issued in My 1980 so the

Board agent is charged wth know edge of the hol ding therein. Assum ng,
arguendo, the Board agent was correct in proceeding wth the el ection wthin
48-hour rule, he should at |east taken every step possible to reach and notify
the 51 enpl oyees wel|l in advance of the election. Hs nost serious error was
his failure to notify the Enpl oyer about the second el ection site until about

twenty mnutes before

1/ (continued fromp. 10) and then failed to follow up on his coonmtnent to
Panziera. Panziera explained that he contacted the | abor contractor about the
election and told himthat later in the evening he woul d i nformhi mabout a
possible site in Soledad. No doubt Panziera relied on Bowker's coomtnent to
Informhimof the Sol edad pol |ing pl ace and once that occured, he planned to

t el ephone the informati on about the site to the labor contractor, who in turn
could relay this data to the contract |aborers. S nce Bowker failed to notify
himof the Sol edad voting site that evening, Panziera was ﬁrevent ed from
carrying out his plan to notify the | abor contractor and the 51 enpl oyees. So
it was not the msconduct or the nonfeasance of the Enpl oyer but nonfeasance of
the Board agent that prevented adequate notice being given to the workers.

It seens fromthe URWs argunent that the Enpl oyer shoul d have contacted the
51 enpl oyees about the voting site in Salinas and then once he | earned of the
Sol edad voting site to contact themagain wth this additional information. In
ny opi nion the BEnpl oyer acted in a reasonabl e manner and waited for the
promsed i nformati on about the Sol edad polling place and then after receiving
that infornation, planned to contact the enpl oyees only once and provi de them
wth infornation as to both the tine and pl ace of the el ection.

-11-



the election started. He erred also in failing to nake a nore thorough effort
(through Board agents) to notify every voter on the eligibility list.

Nbtwi t hstandi ng the several steps the Regional Drector took to
provide eligible enpl oyees with notice of the electioninthis case, | find, on
the basis of the entire record, that the el ection was schedul ed so hastily that
there was insufficient tine for the enpl oyees to recei ve adequate noti ce and
additional |y that inadequate notice was given to 51 enpl oyees and therefore
they were in effect disenfranchi sed.

[11. Wether Aleged Threats and Intimdation resulted in the el ection
bei ng conducted in an at nosphere of fear.

A Facts

FHlinon Atamrano, an enpl oyee, testified that two days before the
el ection a group of strikers threatened himwth bodily harmif he refrai ned
fromjoining the strike. Atamrano further testified that the next day a U(FW
representative, acconpani ed by a group of strikers, threatened himthat if he
did not join the strike they coul d stop hi mfromworki ng when the uni on won the
election. Atamrano joined the strike and went on the pi cket |ine because, as
he testified, he was afraid the strikers mght injure nenbers of his famly.

He heard fromsone strikers that if he didn't vote for the union that he coul d
be fired if the union won. Later he heard that that was not true and that he
could not be fired if the union won. Mreover he testified that he voted wth

the assurance that his job woul d not
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be in jeopardy if he voted agai nst the union.

Anot her enpl oyee, Jai ne Cepeda Val encia, testified that on the
first day of the strike a group of strikers approached hi mand told hi mthat
if he didn't stop work they would stop him The next norning, a group of
strikers threatened himthat if he did not join the strike they woul d break
the trailer and its windows. Later that day a UPWrepresentative told him
to stop work and added that if he didn't stop, the strikers would stop him
Later that day, Gepeda joined the strike because, as he testified, he didn't
want probl ens.

B. Analysis and Goncl usi on
The Board, in Jack or Marion Radoyich, 2 ALRB Nb. 12, stated that

even if during an el ection canpai gn threats were made to enpl oyees by a
representative of the union, there would still have to be sone show ng t hat
such conduct would tend to affect the outcone of the el ection or that the
el ecti on was conducted i n an atnosphere of fear in order to have the el ection
set asi de.

The evi dence establishes that threats were nade to only two workers.
e of the workers, Altamrano, admtted that the threat had no effect on his
particular vote in the el ection since he was assured in his own mind that he
could vote against the union if the latter won the el ection. Gonsequently
there remai ns evi dence that only one worker mght had had sone rel uctance to

vote agai nst the uni on because of the threats.
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However there is no indication that any voters , including GCepeda, were
intimdated into voting contrary to their own convictions. Mreover
there was no evidence to indicate that there was any atnosphere of fear
at the tine of the el ection.

Accordingly I recommend that this objection be di smssed.

V. Wether Wrkers in the Enpl oyer's Packing Shed are Agricul tural
Enpl oyees wthin the Meani ng of Labor Gode Section 1140. 4 (b).

A Facts

The Enpl oyer contends that its packing shed is coomercial and that
therefore the enpl oyees who work there are not agricultural enpl oyees under the
Act and that their ballots, which were chal |l enged by the Enpl oyer, shoul d not
be counted in the instant el ection. The Enpl oyer packs only the vegetabl e
produce that it raises. However, in 1980 the Epl oyer entered into an
agreenent wth E W S aughter, doing business as Carr Lake Ranches, by which
the latter woul d assune financial responsibility for twenty percent of the 1980
green oni on and mxed vegetabl e crop so that if aloss is incurred in respect
to that portion of the crop Saughter wll reinburse the Enpl oyer for the
expenses it incurred in raising that portion of the crop, including rent for
the land utilized plus $100 an acre and 10¢ per carton of vegetabl es packed.

Inthis regard, the | anguage in the contract between the two parties reads:

- 14-



"It is understood that the farner (49 aughter) has total financial
risk in the growng of said crops and Contractor (Enployer) is an
h22f§22ﬂ622t Bl Shed” (S6eds Bl antea by enpl oyer ener e fromt o
soil)."

In consideration for this Saughter will be entitled to any profit
that results fromthe sale of that twenty percent portion of the 1980 vegetabl e
crop. The profit wll be cal culated by deducting the Enpl oyers' expenses, plus
$100 an acre, plus 10¢ per carton of vegetabl es packed. According to the
agreenent, S aughter wll advance nonies to the Enployer only if the Enpl oyer
incurs | osses during the season and the Enpl oyer requests himto do so. In
1980, the Enpl oyer did not incur any | osses during the season, so it did not
ask J aughter to make any progress paynents, and the latter made no such
paynent s.

In the contract, the Enpl oyer and S aught er desi gnat ed whi ch parcel s
woul d be covered by the agreenment and whi ch crops woul d be rai sed on each
parcel. The contract provides for Saughter to decide the variety of seed to
be pl anted and which fertilizer, herbicide and pesticide prograns woul d be used
by the Ewpl oyer, but actually the Enpl oyer decided all these matters in the
1980 season.

The parties agreed that included in the amount for which the
Enpl oyer would hold S aughter responsible were the packing charges which

woul d be at the prevailing rate and that
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the Enpl oyer woul d notify S aughter of any changes. The packi ng charge
i ncreased subsequent to July and the Enpl oyer notified Saughter of his change
by t el ephone.

The Enpl oyer arranged for the sale of the crops and received all the

proceeds. According to the contract,” the Enpl oyer was to nmake an account of
final settlenent before Decenber 15, 1980. A the tine of the hearing he had
not done so. However in July the Enpl oyer sent an interimreport to S aughter
wth the estinated costs, |osses and/or profits fromthe crops harvested and

sold fromthe first three parcels in 1980.

B. Analysis and Goncl usi on

Inits post-hearing brief the Enpl oyer contends that the packi ng-
house enpl oyees are not agricultural laborers and therefore are ineligible to
vote in the election. Specifically, Enployer argues that its packi hg- house
operation is a separate commercial activity because nore than fifteen percent
of the farmproduce it packs bel ongs to another grower, i.e., E W S aughter.

To substantiate its position, the Epl oyer cites Garl Joseph Maggi o, 2 ALRB Nb.

9, which held that packi ng-shed enpl oyees were not agricultural enpl oyees even
when the anount of produce packed for other growers was snall.

Aleading case in this area and one cited by the Enpl oyer is G ower-
Shi pper Veget abl e Associ ation and Teansters, 230 NLRB No. 150, 96 LRRV 1054.

Inthe latter case, the NLRB determned the question of whether truck and ot her

equi pnent drivers of Salinas Valley enpl oyers were agricul tural enpl oyees
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and exenpt fromthe NLRA In doing so, the NLRB anal yzed Section 3(f)
of the Fair Labor Sandards Act, since Gongress has directed the Board
to be guided in said definition in determning who are agricul tural
enpl oyees and therefore not covered by the NLRA

Section 3(f) reads:

"Agriculture” includes farmng in all its branches and

anong other things includes... the production...of any

agricultural ... commodities...the raising of

| Ivestock... or poultry, and any practices... perforned

by a farner or on a farmas an incident to or in

conj unction w th such farmng operations, including

preparation for narket, delivery to storage or to

narket or to carriers for transportation to narket.

In Gower-Shipper, the NNRB cites the Suprene Court decision in

Farners Reservoir & lrrigation . v. MGonb, 337 US 755 (1949), in which the

word agricultural is defined in relationship to whether an individual is

enpl oyed as an agricultural laborer. The Suprene Gourt held that the word
"agricul ture"

I ncl udes both a primary and secondary classification. Inits prinmary neani ng,
"agriculture"” includes farmng in all its branches, i.e. those functions
nornal |y associated wth farmng such as cultivation, tilling, grow ng, and
harvesting of agricultural comodities. The secondary connotation of
"agriculture" enbraces those farmng operations which do not fall wthin the
prinary nmeaning. Thus, work which is not directly associated wth the day-to-
day operations of farmng wll be deened to be "agricul tural™ when perforned
"by a farner or on afarni as anincident to or in conjunction wth such

farmng activities.
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In the present case the Enpl oyer is engaged prinarily in the
production of vegetables. Vegetables are certainly a farmcomuodity, and,
therefore, the Enpl oyer's grow ng operations clearly satisfy the prinary
definition of agriculture, not only as to the eighty percent it grows itself
but also, as to the twenty percent it grons for E W Saughter. The
Enpl oyer' s packi ng- house operation, however, is not prinarily an agricul tural
activity, and thus, enpl oyees engaged in those activities cannot be consi dered
agricultural laborers unless the secondary definition of agriculture is
fulfilled. The secondary definition of agriculture according to the Suprene
Gourt (as stated above) is that work which is perforned "by a farner or on a
farnf as an incident to or in conjunction wth such farmng activities.

It appears clear that the Enpl oyer's packing of the green oni ons and
m xed veget abl es neets the secondary test. The Enpl oyer packs only those green
onions and mxed vegetables that it produced on its own farm eighty percent of
whi ch the Enpl oyer owns outright and twenty percent of which it raises for E
W S aughter.

The Enpl oyer argues that this arrangenent is equivalent to the fact
situation inthe Garin Go., 148 NLRB No. 138, 57 LRRM 1175, in which the NLRB
found a packing shed to be a cormercial operation since the grower-operator
perforned a substantial anmount of packing for another grower, approxinately

fifteen percent of its total annual output. | find the Garin
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case inapposite. A grower sho operates a commercial packi ng shed packs produce
grown by another farnmer on a farmnot his own. Mreover, the commerci al

packi ng- house operator is supplying a service which involves only packing. In
the instant case, the Ewl oyer is supplying a conplete service, i.e., the
planting, cultivating, tilling, harvesting, packing, and narketing of a crop,
every aspect of this service perforned by it onits own farm (Qonsequently,

t he Enpl oyer' s packi ng of the vegetables in which E W S aughter has an
economc interest (a secondary agricultural activity) is certainly incidental
to and in conjunction wth its grow ng the produce for E W S aughter (a
prinmary agricultural activity). Al of the vegetabl es processed by the

Enpl oyer in its packi ng shed are products of its own farmand therefore its
enpl oyees working in its packing shed are engaged in activities falling wthin
the secondary definition of agriculture and accordingly are agricul tural

enpl oyees under the Act? and were eligible to vote in the el ection.

V.  oncl usi ons of Law

Based on the above findings of fact, analysis, and concl usions, |
recommend that the 66 chal l enged bal | ots of the packi ng-shed workers be opened
and counted and, if the 51 votes of the disenfranchi sed | abor contractor

enpl oyees woul d prove not

2/ Regardl ess of the percentage of its crops upon which the Enpl oyer nakes
financial arrangenents for risks of ownership, 5% 15% 50% 100%the result
woul d be the sane as in the instant case, since its packing shed sol ely and
excl usi vel y processes products of its own farm
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to be outcone-determnative, ny recomendation is that the results of the

el ection be certified. However if the votes of the 51 di senfranchi sed voters
woul d prove to be out cone-determnative, ny reconmendation is that the el ection
inthis natter be set aside and that the Petition for Certification be

di sm ssed.

DATED  April 20, 1981

AR E SCHIORL
I nvestigative Hearing Exam ner
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