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DEA S ON AND CRDER
h July 11, 1980, Admnistrative Law Gficer (ALO Mchael K Schmer

I ssued the attached Decision in this proceeding. Thereafter, the General
Qounsel tinely filed exceptions and a supporting brief.

The Board has considered the record and the ALOs Decision in light of
the exceptions and brief and has decided to affirmthe rulings, findings, and
conclusions of the ALOonly to the extent consistent herewth.

General Gounsel has excepted to the ALOs finding that he failed to
neet his burden of proof and to the ALOs recommendati on that the conpl ai nt be
dismssed inits entirety. V& find nerit in these exceptions, as we find
sufficient evidence to support our independent concl usion that Respondent
viol ated Labor Cede section 1153 (a) by its discharge of enpl oyees Ruben
Gontreras and Rosa Val encia, husband and w fe, because they had engaged in

concerted activities protected by section 1152 of the Act.



It is undisputed that Respondent had know edge of a one-day work
stoppage engaged in by its field workers over a wage di spute i n Novenber 1978,
but did not learn that strike participants Ruben Contreras and Rosa Val enci a
were still inits enploy until two or three days before it di scharged themon
June 10, 1979.

The coupl e was enpl oyed in Respondent's onion fields by |abor
contractor Hiubert Qyden prior to and on the day of the work stoppage in
Novenber 1978, (den's |l ast day of work. Thereafter, they continued to perform
various field tasks in Respondent's enpl oy under the direction of Qyden's
successor, |abor contractor S|vestre Tapia, eventual |y comenci ng work in
Respondent ' s oni on- packi ng shed in early June of 1979.

During a visit to the shed on or about June 7, (yden cal | ed Law ence
Scarrone's attention to Valencia' s parked car, stating that it bel onged to the
wonan who had caused the "trouble” in the field. Acting on this new
information, Scarrone reported (gden's observation to Tapia. Tapia testified
that Scarrone said yden had just infornmed himthat there were two peopl e
working in the shed wth whomhe had had probl ens during the oni on planting.
Tapi a attenpted to assure Scarrone that the enpl oyees' work perfornance was all
that nattered. Subsequent conduct of Tapia indicates that he viewed Scarrone's
concern as nore than casual. Thus, on Thursday, June 7, or Friday, June 8,
Tapi a apprised Val encia of the incident, telling her that Scarrone had j ust
i nforned hi mthat Qgden had seen and recogni zed her that norning as the | eader

of the
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strike.?

It is not clear whet her oni on-shed nmanager John Scarrone (Law ence's
son) found fault with the work of Contreras or the work of sone other worker on
that day or the followng day. In any event he adnoni shed one oni on-shed
enpl oyee several tines about the nmanner in which he was | oadi ng onions, finally
instructing Tapia to ". . . give himsonething el se to do."

Bel i eving that John Scarrone had ordered himto di scharge Gontreras,
and not wshing to offend Contreras’ feelings, Tapia formul ated a pl an by whi ch
to dismss Gontreras fromRespondent's enpl oy wthout incident. Thus on the
fol l ow ng Sunday, June 10, 1979, Tapia drove to Gontreras’ house and offered
hi m enpl oynent el sewhere wth Tapia' s brother, also a |abor contractor. Tapia
admttedly fabricated an excuse for the proposed transfer, telling Gontreras
that he needed to nove sone peopl e out of the shed due to reduced workforce
reqgui renents. He offered Val encia simlar work, know ng, as he said, that the

two enpl oyees were dependent upon each

Yvalencia testified that Tapia told her Scarrone intended to fire her
because of her involvenent in the strike. Tapia denied naking such a
statement, testifying instead that Scarrone told himthat as |ong as
Val encia and Gontreras did their work they would not be fired. This
statenent clearly suggests that Scarrone was consi dering, and di scussi ng,
whet her to di scharge the two enpl oyees, wthout any reference to
Gontreras’ job perfornance in the onion shed. The ALOcredited Tapia's
version, but not wthout serious reservations. Based on our i ndependent
review of the record, we disagree wth the ALOs statenent that neither
version is inherently nore reliable. Valencia s version is corroborated
by the fact that she and Contreras were in fact sumarily '"termnated two
days later. Mreover, Tapia' s testinony is put in doubt by the fact that
he |ater lied to Contreras about needing to reduce the workforce. Ve
therefore credit the testinony of Rosa Valencia and find that Tapia told
Val encia that Scarrone intended to fire her for her strike activities six
nonths earlier.

7 ALRB No. 13 3.



other for transportation to work. The coupl e accepted and commenced working in
t he new assi gnnent on the fol | ow ng Monday.

Labor Code section 1152 guarantees agricul tural enpl oyees the right,
inter alia, to engage in "concerted activities for the purpose of collective
bargai ning or other nutual aid or protection.” Labor Gode section 1153(a) nakes
it an unfair labor practice for an agricultural enployer to interfere wth,
restrain, or coerce agricultural enployees in the exercise of the rights
guaranteed in section 1152,

As with the other types of violations of section 1153(a), a concerted-
activity discharge does not require proof of the actual effect on enpl oyees
(i.e., their perception of the enployer's action) or of the enpl oyer's notive
in effecting the di scharge, although evidence of notive is certainly admssibl e
and is never irrelevant. Wth respect to section 1153(a) allegati ons whi ch do
not involve discrimnatory conduct of an enpl oyer, the General Counsel, to
establish a prina facie case, need prove only that the enpl oyer engaged i n
conduct (e.g., threats, interrogation, or surveillance) whi ch reasonably tends
tointerfere wth, restrain, or coerce enpl oyees' in the exercise of their
rights under the Act. However, a section 1153(a) discharge for engaging in
concerted activity nust be proved by establishing the sane el enents as in
proving a section 1153(c) discharge for engaging i n union activity because they
are essentially identical violations tried under separate sections of the Act.
Bot h i nvol ve enpl oyer di scrimnation agai nst one or nore enpl oyees based on t he
enpl oyees' involvenent in an activity protected by section 1152 of the Act,

i ncl udi ng uni on
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activity, which is, of course, one formof protected concerted activity,
(the second one described in section 1152). Mreover, both require the sane
renedi es: reinstatenent, backpay, posting of notices, etc.

Accordingly, in order to establish that an enpl oyer viol ated
section 1153(a) of the Act by discharging or otherw se discrimnating
agai nst one or nore enpl oyees wth respect to hire, tenure, or working
conditions, the General (ounsel nust prove by a preponderance of the
evi dence that the enpl oyer knew or at |east believed, that the enpl oyee(s)
had engaged in protected concerted activity? and di scharged or otherw se
di scrimnated agai nst the enpl oyee(s) for that reason. Whited Oedit Bureau
of Arerica, 242 NLRB No. 138, enf'd March 10, 1981, 4th dr. [106 LRRVI 2751,
2753, 2754]; Md-Anerica Machi nery GConpany (1979) 238 NLRB 537, 543; Super
Valu Sores, Inc. (1978) 236 NLRB 1581, 1590.

On the basis of the record evidence in this natter, we find that
Val enci a engaged in protected concerted activity when she acted as spokesperson
for other enployees in presenting their denmands for hi gher wages, and that she
and Gontreras engaged in protected concerted activity by participating in the
wor k st oppage to support the enpl oyees’ wage denands in Novenber 1978. See
Shelley & Anderson Furniture . v. NLRB (9th Ar. 1974) 497 F.2d 1200 [86 LRRM
2619] Ve find al so that Respondent had know edge of their protected

Z |In some situations it is possible to find the activity to be

concerted in nature, even where an enpl oyee ostensibly acts al one. See
Foster Poultry (May 19, 1980) 6 ALRB No. 15; Mranda Mishroom (May 1, 1980)
6 AARB No. 22; Aleluia Qushion Go. (1975) 221 NLRB 999 [91 LRRVI 1131].
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activities; Respondent was infornmed, apparently for the first tine, on or about
June 7, 1979, that Rosa Val encia and Ruben Contreras were active participants
in concerted activity in Novenber 1978. Based on the timng and abrupt ness of
their discharge, two or three days after Respondent was so inforned, Tapia's
renark to Val encia about Respondent's intentions to di scharge her because of
her invol verent in the work stoppage, and Respondent's unconvi nci ng expl anati on
of the reason for the di scharges we concl ude that Respondent di scharged the two
enpl oyees because of their protected concerted activities and thereby viol ated
section 1153 (a) of the Act.

Respondent argues that it di scharged Ruben Contreras because of his
I nconpet ent stacki ng of oni on sacks. However, the evidence of Contreras'
I nconpet ence i s unconvincing, as Scarrone could not clearly identify Contreras
as the enpl oyee he adnoni shed for bruising the onions. Mreover, Scarrone
testified that he instructed Tapia only to give the enpl oyee sone other work to
do, indicating that the enpl oyee's job performance was not so unsatisfactory as
to warrant discharge. As Tapia was clearly Respondent's agent and act ed,
rightly or wongly, at its direction, Respondent is liable for Tapia s action

in discharging Gontreras and Valencia. Vista Verde Farns v. AL.RB (1981) 29

Cal.3d 307. Ve find Respondent's defense to be pretextual and insufficient to
rebut the General (ounsel's preponderant evi dence that Respondent di schar ged
the two enpl oyees because of their protected concerted

THLLTTTTTTTEE T
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activities, inviolation of section 1153(a) of the Act.¥
RER
By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent Law ence Scarrone, its officers,
agents, successors, and assigns shall:
1. Gease and desist from

a. Dscharging or otherw se discrimnating agai nst any
agricultural enployee in regard to hire or tenure of enpl oynent or any termor
condi tion of enpl oynent because he or she has engaged in any concerted activity
protected by section 1152 of the Act.

b. Inany like or related manner interfering wth, restraini ng,
or coercing any agricultural enpl oyee(s) in the exercise of the rights
guar ant eed t hem by Labor Gode section 1152.

2. Take the followng affirnative acti ons whi ch are deened necessary
to effectuate the policies of the Act.

a. Imediately offer to Rosa Val encia and Ruben Gontreras full
reinstatenent to their former jobs or equival ent enpl oynent, wthout prejudice
totheir seniority or other rights or privil eges.

b. Mke whol e Rosa Val encia and Ruben Gontreras for any | oss of

pay and ot her economc | osses they have suffered as a

W find it unnecessary to pass on the General ounsel's contention that
i nvol venent by the UFWin the furtherance of the work stoppage at Val encia' s
behest nerits, finding a violation of Labor Code section 1153(c) di scharge as
well. There is no probative evidence to establish that Respondent had
know edge of the Uhion's peripheral role in what appears to have been a
protected concerted activity Initiated by enpl oyees al one. Mreover, the
1;] inding of an additional 1153(c) violation woul d add nothing to our renedy
erein.
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result of their discharge, reinbursenent to be nade according to the formuil a

stated inJ. & L. Farns (Aug. 12, 1980) 6 ALRB No. 43, plus interest thereon at

a rate of seven percent per annum
c. Preserve and, upon request, nake available to this Board and its

agents, for examnation and copying, all payroll records, social security
paynent records, tine cards, personnel records and reports, and all ot her
records rel evant and necessary to a determnation, by the Regional Orector, of
the back-pay period and the anount of backpay due under the terns of this
Q der.

d. Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into appropriate |anguages,
repr oduce sufficient copies in each | anguage for the purposes set forth
herei nafter.

e. Ml copies of the attached Notice, in all appropriate
| anguages, within 30 days after the date of issuance of this Oder, to all
enpl oyees enpl oyed by Respondent at any tine during Novenber 1978 or at any
tine during the period fromJune 4, 1979, until the date on which the said
Nbtice is nailed.

f. Post copies of the attached Notice, in all appropriate
| anguages, for 60 days in conspi cuous places on its property, the period and
pl aces(s) of posting to be determned by the Regional Drector, and exercise
due care to replace any copy or copies of the Notice which nay be altered,
def aced, covered, or renoved.

g. Arrange for arepresentati ve of Respondent of a Board agent
todistribute and read the attached Notice, in all appropriate | anguages, to

Its enpl oyees on conpany tine and property
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at tines and places to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the presence
of supervisors and nanagenent, to answer any questions the enpl oyees nmay have
concerning the Notice or enpl oyees' rights under the Act. The Regi onal

Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor tine
lost at this readi ng and during the question-and-answer peri od.

g. Notify the Regional Drector inwiting, wthin 30 days after
the issuance of this Oder, of the steps Respondent has taken to conply
therewth, and continue to report periodically thereafter, at the Regi onal
Drector's request, until full conpliance is achieved.

Dated: June 17, 1981

RONALD R RU Z, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

7 ALRB No. 13 9.



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Del ano
Regional (fice, the General (ounsel of the Agricultural Labor Rel ations
Board issued a conplaint that alleged that we had violated the | aw
After a hearing at whi ch each side had an opportunity to present
evidence, the Board found that we did violate the | aw by di schargi ng two
of our enpl oyees on or about June 10, 1979, because they protested our
wage rate. The Board has told us to cost and publish this Notice. Ve
w'hll do what the Board has ordered us to do. Ve also want to tell you
that :

The Agricultural Labor Relations Act is alawthat gives you and al |
farnworkers these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. Tovotein a secret ballot election to decide whether you want a
uni on to represent you;

4. To bargain wth your enployer to obtain a contract covering your
wages and worki ng conditions through a union chosen by a majority
of the enpl oyees and certified by the Board;

5. To act together wth other workers to help or protect one
anot her; and

6. To decide not to do any of these things.

VEE WLL NOT interfere wth, or restrain or coerce you in
the exercise of your right to act together wth other workers to
hel p and protect one another.

SPEA F CALLY, the Board found that it was unlawful for us to
di scharge Rosa Val encia and Ruben Gontreras because they participated in a
concerted protest against our rate of pay for onion-field work on or about
Novenber 7, 1978. WE WLL NOT hereafter discharge or lay off any enpl oyee for
engagi ng i n such concerted activities.

VE WLL reinstate Rosa Val enci a and Ruben Gontreras to their forner or
substantial |y equi val ent enpl oynent, wthout | oss of seniority or other
privileges, and we wll reinburse themfor any pay or other noney they have
| ost because of their discharge.

Dat ed: LAWRENCE SCARRONE

By:
(Representative) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia. |f you have a question about your rights as
farmnorkers or about this Notice, you may contact any office of the
Agricultural Labor Relations Board. Qur office is located at 627 Main Sreet,
Del ano, Galifornia, tel ephone nunber is (805) 725-5770.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

Law ence Scarrone Cse \o. 79-C&71-D
7 ALRB \b. 13

ALO DO 3 ON

The ALOfound that the General (ounsel had failed to prove by a
preponder ance of the evidence that, as alleged in the conpl ai nt, Respondent had
di scharged two enpl oyees because they had engaged in a protected work stoppage
inorder to dispute Respondent’'s rate of pay. Accordingly, he recommended t hat
the conplaint inthis nmatter be dismssed inits entirety.

BOARD DEQ S ON

The Board rejected the ALO s aforesai d findi ng and recommendat i on,
concl udi ng that Respondent viol ated Labor Gode section 1153(a) by its di scharge
of the two enpl oyees two or three days after it learned that they had | ed and
participated 1n the work stoppage some seven nonths earlier. The Board based
Its conclusion on the timng and abrupt ness of the di scharge, a supervisor's
statenment that Respondent intended to fire one of the enpl oyees because of her
protected activity, and the unconvi ncing nature of Respondent's def ense.

REMED AL CROER

The Board ordered Respondent to cease and desi st fromdi schargi ng or
ot herw se discrimnating agai nst any agricultural enployee in regard to hire or
tenure of enpl oynent, because he or she has engaged i n any protected concerted
activity and, further, directed Respondent to offer the di scharged enpl oyees
rei nstat enent and backpay, wthout prejudice to their seniority or other rights
or privileges, and to post, mail, and publish a renedial Notice to Epl oyees.

* % *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the Agricultural Labor Rel ations Board.
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STATE G CALI FCRN A
BEFCRE THE AGR OLLTURAL LABCR RELATI ONS BOARY

* * % % * % * % % % % *x % %k * % *x * % *x *

In the Matter of:

LAWRENCE SCARRONE, Gase No. 79-C&71-D

Respondent

and
N TED FARMWIRKERS OF AMBR CA AFL-A O
Charging party

* * % % * % * % *x * % *x % *x * * *x * *x *x *

L T N R I B

N chol as F. Reyes and Manuel M Xel goza, Esq.‘
onthe brief, of Fresno, Galifornia for
the General Gounsel

Ki ng, Eyherabi de, Anspach, Friedman & Robi nson,
by Acthur |. Pearl, Esqg. of Bakersfield,
Galifornia for the Respondent.

DEQ S ON
STATEMENT F THE CASE
MCOHAEL K SHMER Admnistrative Law Gficer: This case was heard
before ne on May 14 and 15, 1930 in Bakersfield, California; all parties were
represented. The charge was filed by the Lhited FarmVWrkers of Arerica, AFL-
A O (herein called "UFW) on June 27, 1979. The conplaint? issued February
28, 1980, and al | eges

Yierein call ed the Board.

Z The conpl aint was anended by the General Gounsel at the hearing.
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viol ations by Lawence Scarrone, (herein also alternatively called "Respondent "
or "Lawence") of Sections 1153(a) and (c) of the Agricultural Labor Rel ations
Act (herein called the "Act"). Qopies of the charge and conpl aint were duly
served on Respondent. The parties were given the opportunity at the trial to
I ntroduce rel evant evi dence, examne and cross-examne w tnesses and argue
orally, briefs in support of their respective positions were filed after the
hearing by all parties and a reply brief, pursuant to record stipul ati on, was
submtted by Respondent.

Uoon the entire record, including ny observation of the deneanor of the
W tnesses, and after consideration of the argunents and briefs submtted by the
parties, | nake the foll ow ng:

H ND NS GF FACT

. Jurisdiction

Respondent is a grower engaged in agricultural operations in Kern Gounty,
Galifornia, as so admtted by Respondent. Accordingly, and as al so admtted by
Respondent, | find that Respondent is an agricultural enployer within the
neani ng of Section 1140.4 (c) of the Act.

Further, as admtted by Respondent, the UFWis a | abor organi zati on
representing agricultural enpl oyees wthin the neaning of Section 1140.4 (f) of
the Act; and | so find.

I1. The Alleged Wnfair Labor Practices

The conpl aint as anended at the hearing all eges that Respondent interfered
wth, restrained, or coerced its enpl oyees in the exercise of their rights
guaranteed by Section 1152 of the Act in violation of Section 1153 (a) of the
Act and discrimnated in regard to the hiring or tenure of enpl oynent to

di scourage nenbership in a



| abor organi zation in violation of Section 1153 (c¢) of the Act on or about June
10, 1979, through Slvestre Tapia, a |labor contractor, by changing the terns
and condi tions of enpl oynent and discrimnatorily di schargi ng Rosa Val enci a and
Ruben Contreras because of their |eadership in the Gtober 1978 onion strike
and activities in support of the UFW

Respondent denies that it engaged in any unl awful activities.

[1l1. The Facts

Respondent operates a farmin Arvin located in Kern Gounty. In addition to
grow ng fields, Respondent operates a packing shed to process and pack the
vegetables it grows. Lawence Scarrone, and his son John Scarrone, herein
call ed John, both admtted -0 be supervisors wthin the neani ng of the Act,
work the farm For the four years since comng out of college, John's najor
responsi bi ity has been running the packi ng shed whereas Law ence' s naj or
responsibility is directing operations in the fields.

Wien workers are periodically needed to plant or pick crops, they are
obt ai ned through a | abor contractor, a common practice. Respondent nerely
inforns the | abor contractor how nany workers are needed and the | abor
contractor supplies them Specific workers, are nornally neither identified
nor sel ect ed.

Inthe fall of 1978, Herbert (yden, herein called yden, an admtted | abor
contractor, supplied workers for the Kern Gounty farmof Mrio Scarrone, herein
called Mrio, Lawence' s brother. Then in Novenber 1978, Qgden supplied
workers to Lawence for the Novenber planting.

At both farns onions were planted in rows of equal |ength. However,

Marie' s rows contained nore onions per row Because there
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were | ess onions per rowto plant, the piece rate for workers to plant one row
at Lawence's farm($13.50 per row was |ess than the piece pay rate at Mrie's
farm($17.50 per row. There was less planting work per row at Respondent's
(Lawrence's) farm Neverthel ess, apparently this distinction was not clear in
the mnds of Qgden's crew when they transferred fromone farmto the other. It
was evident to the recently transferred crew nenbers, however, that the piece
rate per rowwas $4 per rowless at Lawence's farmthan at the farmof his
brother. The crew nenbers decided to protest this difference. This led to a
one day work stoppage or strike in Novenber 1978.

The strike was | ed by Rosa Val encia, a wonan wth a | ong history of
activismin UFWconflicts and organi zati ons.

The testinony concerning the strike, essentially undisputed, for the nost
part cane fromRosa Val encia, herein called Val encia¥, General Qounsel's naj or
wtness. The strike was a one day affair involving sone 300 workers who w shed
to protest the lowrate of pay for planting a row of onions. Valencia
testified that her husband hel ped her organize the strike, but his rol e
therein, if any, is unclear fromthis record. Valencia testified that as a
result of the one day strike, the onion planters no | onger needed to transport

the planti ng boxes containing the onion plants out to

YVal encia testified her real name was Josefina Fores and that
she has al so used the nane Lupe Cortez. She testified that she was
narried to the other all eged discri mnatee, Ruben Gontreras who, when
called as a rebuttal wtness for the General Counsel, testified that
his real nane was Hias Basurto and that he al so _used the nane Roberto
Qortez. Wse of different nanes is a common practice anong farm
workers in Galifornia. The names used at Respondent's farm as
alleged in the conplaint will be used herein.
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the fields. After the strike, this work was perforned by other workers. The
record reflects no change in Respondent's row rate subsequent to the strike.

The day followng the strike, |abor contractor Qyden ceased working for
Respondent. However, nost of yden's crew including Val encia and Gontreras,
conti nued work that day under a new | abor contractor, Slvestre Tapia. iy a
few new workers were brought in when Tapi a took over.

Val enci a and Gontreras conti nued worki ng for Respondent under Tapi a
performng various other farmactivities on a variety of vegetabl es between
Novenber 1978 and May 1979. At the end of May 1979 or in early June, Val encia
and ontreras were transferred fromthe fields to Respondent' s packi ng shed
under direction of Lawence' s son, John. O an unknown date, during their
first coupl e of weeks working in the packing shed, Qgden, the forner |abor
contractor, on avisit tothe farm told Lawence that a car parked outside the
packi ng shed bel onged to the person who had caused the strike sone six nont hs
earlier. Afewdays later, on Thursday, June 7, 1979 while Val enci a was
working in the packing shed gradi ng onions on the onion belt, Val encia saw
Qgden cone into the shed. She testified that he appeared to | ook at her froma
cl ose di stance of about ten feet for nore tine than one could hol d her breath
and then went upstairs to Resnondent's office in the shed with a | arge w ndow
overl ooki ng the shed operations. There, Valencia testified he talked to
Law ence.

Soon thereafter, Valencia testified she told her husband. "I think I'm

going to get fired because | saw Hibert [(yden] talking to M. Scarrone."



Later that day, Valencia had a conversation with Tapia in Spani sh.
That the conversation took place is undenied. However, the words used in
that conversation are very inportant to the disposition of this case. Q her
than Val encia and Tapia, there were no other w tnesses to the conversati on.

The first tinme Valencia testified as to the conversation she said:
"Slvestre Tapi a cane, and he spoke to ne. And he said, you know that Hibert
[ @den] recogni zed you. And he doesn't want you working here." Subsequently,
Val enci a went over her recollection of the conversation several times. Each
tine the substance of the testinony renai ned essentially simlar but the
details varied. Sonme of these renditions wll be discussed, infra, to
j uxt apose themto Tapia' s renditions. However, both agree that Tapia then
assured Val encia that she had nothing to be concerned about as | ong as she
conti nued her good work perfor nance.

The next day, Friday June 8, John told Tapia to take an enpl oyee of f
the job of onion sack stacking because the enpl oyee was throw ng the sacks
too roughly, bruising the onions and causing themto bleed.? John never
knew t he name of the enpl oyee but identified himby the color of his shirt.
Tapi a thought the enpl oyee John identified was Gontreras. Tapi a persuaded
John to allow the worker to finish the day.

Two days or so later, Tapia drove up and parked near the curb in front of
the home of Gontreras and Val encia, there he talked to Gontreras. Tania

intended to transfer Gontreras to a

4 John testified that he directed that Tapia change the
worker's job, not renove him
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different job so as to satisfy John's conpl aint about handling the oni on sacks
too roughly. The transfer was to the crew of Tapia' s brother, working on a
different farm Tapia testified that he did not wsh to offend or hurt
Qontreras' feelings and therefore decided not to tell Gontreras about the
conpl ai nt concerni ng rough handling of the onion sacks. Attenpting to be
diplomatic, Tapia nerely told Gontreras, he wanted to nove sone peopl e,
i ncluding Taoi a' s son and daughter fromthe shed to the crew of his brother
Ref ugi o because Refagio's crew did not have enough peopl e. Because there was
but one car shared by the two spouses, Taoia knew that the transfer of one
practically required the transfer of both.
I'V. D scussions and Goncl usi ons

The issues of this case are ones of fact regarding, in part, the
noti vation or reasons underlying the change in work place for Gontreras and
Valencia. Snply nut, part of the question is whether Respondent was notivated
by anti-union sentinent or desire to retaliate for strike activity sone six
nonths earlier or to preclude such future activity as protected by Section
1153(c) of the Act. The other part of the anal ysis does not require a finding
of intent to discrimnate for the test to find a violation of Section 1153 (a)
is whether the action tends "to interfere wth the free exerci se of enpl oyee
rights under the Act." Gooper Thernoneter Go., 154 NLRB 502, 503, n.2 59 LRRM

1767. The General (ounsel concentrated on attenpting to prove the forner,
which if found would carry along the |ater. He did not establish persuasive
i ndependent evi dence as to the latter al one.

This anal ysis essentially centers on whet her the General



Gounsel has carried his burden of proof. On naking this judgnmental bal ance on
the basis of the record, regard ess of suspicion, if the evidence does not
clearly point in the favor of either party, then Respondent prevails because of
the General (ounsel's inability to carry his burden.

The facts in this case are close naking the resol uti on unusual | y
difficut. Wre clear determnations of lack of credibility easily
forthcomng, nuch assistance would be lent. Wth the feel lost in translation,
assessnent of this is nade nore difficult. It is noted that there are
situations where two renditions of facts are close enough to corroborate each
other generally, but diverge unintentionally at critical points not due to a
desire to conceal, but rather because of the background and sentinents of the
wtness. In other words, sone persons often truly believe that they hear or
see sonething slightly different than the reality of the occurrence because of
thei r background or position. Lacking the intent to deceive, their renditions
are nore difficult to anal yze than those who are bei ng deceitful because they
properly give the inpression of bei ng honest w tnesses.

At the outset, there are sone troubling suspicions, which may have in part
pronpt ed i ssuance of the conplaint. Lawence Scarrone testified that Qgden
i ndeed tol d hi mhe had recogni zed the car bel onging to sone strike | eaders
The record does not reveal whether Respondent |inked this car to Val encia or
Gontreras. Scarrone, corroborated by Qyden and Tapi a, responded that there was
no problemas long as the people did the work. Yet the timng is troubl esone
intw ways. First, on Thursday June 7 (yden sees and recogni zes Val encia, as

the strike | eader, a fact which Tapi a



confirns. The next day, Friday June 3, John Scarrone tells Tapia to renove
Gontreras, Val encia s husband, fromthe job of noving oni on sacks because he is
throw ng themaround too roughly. Tapia conplies by renoving Gontreras to his
brother's crew effective he foll ow ng Mnday, June 11. The fact, known to
Taoi a that the husband and w fe share one car practically neaning that a
transfer of one necessitates a transfer of the other, woul d acconplish
Valencia's claimthat yden wanted to get rid of her. But he second question
Is if Respondent were bent on an illegal course, why would it wait over six
nont hs to di scharge such a w dely known URWproponent as Val enci a? Her
Identity was not unknown to Respondent before and were Respondent i nterested,
her identity coul d have been easily ascertained. Gher nuzzling record
questions renain. ntreras denies that John Scarrone criticized his handling
of the oni on sacks (yet he does admt bruising onions causi ng wetness). John
testified he criticized an enpl oyee whose identity he did not know Vs this
a pretext? Perhaos (ontreras was not the enpl oyee John criticized. Perhaos
Tania got the workers confused. The resolution of these issues is not apparent
fromthe record. That the circunstances are hi ghly suspicious i s undeni abl e.
Bei ng unabl e to resol ve themdefinitively fromthe record, the renai ni ng
analysis is of the conversati on between Tapi a and Val enci a ref erenced above
regardi ng Herbert Qgden's recognition of Val encia as the | eader of the strike
six nonths earlier.

Valencia s differing renditions of the conversation are troubl esone.
The first tine she nentioned it she testified that Tapia told her that

Hubert recogni zed her and did not want her



working there.? Later she testified that Tapia said that "Hibert had j ust
arrived, and he spoke wth M. Scarrone, and they want for ne to fire you
because you are a striker, nunber one, and he recogni zed you." Val encia
testifed Tapia told her he could not do it because she was a good worker and
had worked with hima long tine. Valencia testified the conversation was at
lunch tine in the vineyards across fromthe packi ng shed. They were sitting
together wth a floor |ady naned Celia and with Gontreras. Neither of these
two were called to testify about this conversation.

Tapia testified that Lawence Scarrone told himthat there were two peopl e
working in the shed that caused the problens with the onions. Scarrone told
himthere were nmany others like that and, as long as they did their jobs, it
did not matter to him Then Tapi a testified about the conversation wth
Val encia. Tapia nut the conversation at 4:30 or 5 p.m, around quitting tine,
not at lunch. Tapia s English, the tongue in which he testified was poor and
his account was quite garbled. However, | credit his testinony that he did not
have lunch with Val encia that day as she testified, but rather, that he tal ked
to her at quitting tine. Tapia testified that he told Val encia that Hubert
(gden had cone to talk to Lawence and told Lawence that two peopl e who caused

the onion strike were working in the shed. [Apparently,

Y A the tine of the conversation, 'the record does not _
i ndi cate (yden had any responsi bility on behal f of Respondent regarding the
packi ng shed wor kers.
[l

111
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this was related to himby Lawence]. Taoia testifed that he told Val enci a
that Lawence then told himthat if these persons like to do the work, "you can
have themover here, no problem"” Tapia denied telling Val encia anythi ng about
being fired. In response to a query fromthe undersi gned, Tapia denied telling
Val enci ahe could not fire her because she was a good worker, but he did testify
that he told Valencia he did not "want to fire you guys just because [of the
strike]." However, this was only in response to Val encia s question. "Then
she—said you want to fire us? | said no, why?" Later Tapi a agai n confirned
this. After herelated this matter to Val encia she said to him"you say you
want to fire us just because Hiubert said that." Taoia said no. The question
arises, was Valencia, a tine tried UFWproponent, sophisticated enough
intentionally to | ead Tapi a toward sayi ng the "nagi ¢ words" which mght
constitute a violation of the Act. The suspicion runs high agai nst both sides
-- that the respective fact recapitulations are slightly bent in order to
acconodat e under st andabl e sel f serving positions. |f the conversation took;

pl ace, as Valencia put it, at lunch tine, why were other w tnesses not called
to corroborate its content, or at least the clearly visible aspects of their
propinquity. A though Tapi a' s confused testinony nakes it suspect because of
an under standabl e need to protect his principal, | not only credit his
testinony as to the tine of the conversation, but also his testinony that it
was Val encia who first broached the subject of firing. Juxtaposing this to

Val enci @' s

Y Transcript page 162, line 5, second word, and line 19, last word, are hereby

corrected by substitution of the pronoun “she” in lieu of “he”.
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first testinonial rendition of the conversation then fits . Tapia told her
Hubert Qgden recogni zed her as a forner strike | eader and Scarrone said no
probl em Wether acting out her fear or a plan, she nani pul ated the
conversation toward talk of being fired If this were not the case, it woul d
have been nost difficult for Tapia to face Val encia and Contreras when he
subsequently transferred themto his brother's crew The reason he gave them
an admtted "white lie" to save hurt feelings, would have nade hi m| ook
ridiculous intheir eyes had he really just told Val encia that Respondent
wanted to fire themfor protected strike activity. Thus, | concl ude, not
without serious reservation,® that Tapia's rendition is the nore reliable.”

In any event, analysis of the foregoing facts as well as ny inpressions of
the wtnesses, |eads to the concl usion that, suspicions and ti mng aside, |
conclude that as a matter of fact and of law that the General Gounsel has not
net his burden of proof.

Lpon the basis of the entire record and the findings of fact and pursuant
to Section 1160.3 of the Act, | hereby issue the fol |l ow ng recommended:

RDER

The conpl aint shall be, and hereby is, dismssed inits

Y onplaints indifficult cases such as this are properly issued as the

matters should not be admnistratively resolved but rather, resolution is
better fostered on the basis of a conpl ete record.

” That neither renditionis reliable is also possible.
111

111
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entirety.
Dated: July 11, 1980

Mchael K Schmer
Admnistrati ve Law (O fice
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