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In Hcknott Foods, Inc., 242 NLRB No. 177 (1979), the NLRB

announced that it would not issue a broad cease and desi st order except

when a respondent is shown to have a proclivity to violate the Act, or has

engaged i n such egregi ous or w despread msconduct as to denonstrate a

general disregard for the enpl oyees' fundanental statutory rights. W

intend to followthis standard, and we hereby substitute the foll ow ng for

Paragraph 1(d) of the Admnistrative Law Gficer's recoomended Q ders
Inany like or related manner interfering wth, restraining or

coerci ng enpl oyees in the exercise of their rights guaranteed them by

Section 1152 of the Act.

Dated: February 26, 1980

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

JON P. McCARTHY, Menber



Terra Bella, Galiforni a

STATE - CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

QALDEN VALLEY FARM NG

Respondent , Case No. 73-2-33-D

and 6 ALRB Nb. 8
PCRFI R O MONTECN

Charging Party.

N N N N N N N N

DEOQ S AN AND (REER

h May 20, 1979, Admnistrative Law Gficer (ALO Matthew (ol dberg
i ssued the attached Decision, in which he found that Respondent had deni ed
Porfirio Monteon reenpl oynent in violation of Labor CGode Section 1153 (c¢) and
(a), and that Respondent had interfered with, restrained and coerced its
enpl oyees in violation of Labor Code Section 1153 (a). Thereafter, Respondent
filed-tinely exceptions to the ALOs Decision only insofar as it pertained to
the refusal to rehire Mnteon. General Gounsel filed a reply brief.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated is authority in this
proceedi ng to a three-nenber panel .

The Beard has considered the record and the ALOs Decision in
light of the exceptions and briefs and has deci ded
RNy
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CASE SUMVARY

ol den Val | ey Farmng 6 ALRB No. 8
(Porfirio Monteon) Gase No. 7S CE33-D

AODEdS N

The ALO concl uded that Respondent had viol ated Section 1153 (c) and
(a) by its refusal to rehire Porfirio Mnteon because of his union and
other protected activity. Mnteon, anirrigator, had conpl eted the 1977
season W th Respondent's assurance that he woul d be recal l ed in about six
nonths when irrigation activity resuned. Shortly before the new season
comrenced, Respondent infornmed himthat he woul d not be needed due to a
decrease in acreage under cultivation and a correspondi ng decline in
nanpower requirenents. The ALO conpared payrol | records for the 1977 and
1978 seasons but found no significant change i n Respondent’'s nanpower
requi renents for the rel evant season but did find circunstantial evidence
of anti-union aninus in conjunction wth Respondent's know edge of and
attitude towards Monteon’s union and concerted activities in the period
precedi ng and foll owng the 1977 |ayoff. He concluded that Respondent's
stated justification for its failure to rehire Mnteon was pretextual .

The ALO al so concl uded that Respondent had interfered wth,
restrai ned and coerced its enployees in violation of Section 1153 (a) by
its inplied threats of |oss of enpl oynent in response to their conplaints
about working conditions, a matter not alleged in the conplaint but fully
litigated at the hearing.

BOARD-DEQ S ON

The Board affirned the ALOs findings and concl usi ons and adopt ed
hi s recomended or der.

REMEDY

The Board ordered Respondent to cease and desist from (1) failing
or refusing to hire or rehire any enpl oyee because of his or her union
activity or other protected concerted activity, and (2) threatening
enpl oyees Wth reprisals for engaging in union activity or ether proceeds
concerted activity, and to offer to reinstate Porfirio Monteon to his
fornmer or substantially equivalent job wthout prejudice to his seniority
or other rights and privileges, and to nake hi mwhol e for any | oss of pay
or other economc | osses he has suffered as a result of this being refused
reenpl oynent fromthe date that a position was avail abl e for whi ch he was
qgual i fi ed.

* * *

This case summary is furnished for information only and is not a official
statenent of the case, or of the ALRB

6 ALRB Nb. 8



to affirmthe rulings, findings, and conclusions ¥ of the
to adopt his recommended QO der.-?

DCat ed: February 4, 1980

RONALD L. RUZ, Menber

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber

Y\ reject the ALO's conclusion that, to establish a discrimnatory
refusal to rehire, the General Qounsel nust prove in all cases that work
was available at the tine of application and that the enpl oyer had a
policy of recalling forner enpl oyees as work becane available. Qur
Decision in Prohoroff Poultry Farns, 3 ALRB No. 9 (1979) , cited by the
ALQ does not require the General Gounsel to shewthe existence of a
recall policy to prove a discrimnatory refusal to rehire. Furthernore,
to establish such a violation, it is not always necessary to shew a
cont enpor aneous j ob vacancy, Shawee Industries, Inc., 140 NLRB 1451, 52
LRRM | 270 (1363), reversed on other ground's, 333 ?. 2d° 221, 55 LRRV
2357 (10th dr. 1954).

Z \¢ note that the ALO erroneously referred to Decenber of 1377
I nstead of Novenber 7, 1977, as the date or which Monteon was laid off,
and that he erroneously referred to April and May of 1577, instead of
1973, as the period when work becane avail abl e These errata are hereby
corrected. During the conpliance stage of this proceedi ng the regi onal
director wll determne the precise date on which work for which
Mbont eon was qual i fied becone avail able, for the puposes of establishing
backpay liability

6 ALRB Nb. 8 2.
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APPEARANCES:

R cardo Qnel as, Esquire,
for the General (ounsel ;

R chard Q ade, Esquire, of
Gordon & G ade, for the Respondent;

Porfirio Monteon, in
Propri a Persona

BECRE

Mat t hew Gol dber g,
Admnistrative Law Gficer

CEA S ON G- THE
ADM N STRATI VE LAWGFH CER

STATEMENT G- THE CASE

Based upon a charged filled and served on Gl den val | ey Farmng
referred to hereafter as the “respondent” on June 8, 1978, the general counsel
for the board issued the conplaint herein on Saturday 8, 1979. The charge and
the conplaint alleged violations of sections refusal to rehire the porfirio
Mbnt eon the charging party.



Gopi es of the conplaint and notice of hearing were duly
served, or. Respondent. Respondent submtted an answer denying in
substance that it had coomtted the unfair |abor practices sec cur in the
conpl aint. Respondent al so pl eaded, by way of an affirnati ve defense, chat
action on the all eged violations was "barred by | aches."

A hearing in the matter was held before ne in
Porterville, commencing on March 13, 1979, The General Counsel and
Respondent appeared t hrough their respective counsels: the S Charging
Party appeared in propria persona. Al parties were afforded the opportunity
to present evidence, to examne and cross-examne wWtnesses, and to subm't
oral argunents and briefs.

Fromthe entire record in this matter, having observed
the deneanor of the wtnesses while they testified, and having 9 ' read the
briefs submtted to rue since the hearing closed, | nake the fol | ow ng:
FI ND NG GF FACT

l. Jurisdiction

A The Respondent is and was, at all tines material, an:
agricultural enployer wthin the neaning of Section 1140.4 (c) of
the Act.

B. The Charging Party is and was, at all tines nmaterial,
an agricul tural enpl oyee within the neaning of the Act.Y

Prelimnary S at enent

The Respondent is engaged in the cultivation (including
pruning, spraying, and irrigation) of a variety of tree fruit
crops. In 1978, its operations were carried on over sone 4,000
acres; inthe current year (1979) , the average nanaged by Respondent was
reduced to about 3,000 acres. The Respondent does not own any of the farml ands
which it manages. A peak tines, Respondent enpl oyees between 40 and 45
"seasonal " individuals; it also has a conpl enent of between 10 and 12
"regular,” or year round enpl oyees. The "seasonal " enpl oyees are, for the nost
part, workers whose skills are limted to irrigation functions, whereas
"regul ar" enpl oyees have a nore versatile range of skills and are capabl e of
performng a wder variety cf functions (such as tractor-driving, spraying and
general nai ntenance; which may or nmay not be related to irrigation.

111
111

Y The jurisdictional facts were admtted by Respondent inits

answer .



[11. The Unfair Labor Practices Al eged

A The Testinony G Porfirio Mnteon.

Porfirio Monteon, the Charging Party, was enpl oyed

by the Respondent as an irrigator fromMrch until Novenber, 1977.' Mnteon had
worked on other ranches as an irrigator since 1964.; In Novenber, 1977, he was
laid off, along wth all other "seasonal” irrigation enpl oyees, as Respondent
obvi ousl y does not require their services during the rainy w nter nonths.

Monteon testified that during his tenure wth the
Respondent, his work was never criticized by his foreman or by supervisors. He
had not received any disciplinary notices or warnings, oral or witten,
regardi ng poor work performance. He also stated he would not be absent from
work wthout informng the proper parties at Respondent's office, in keeping
wth Respondent's policy in this regard. He was corroborated by Foreman Ranon
Quesada concerni ng one of these instances.

Wile enployed by Respondent, Mnteon continually and
visibly wore a button fromthe Lhited Farm VWrkers of Anerica. He has been a
nenber of that Whion since 1965. He testified that he discussed the Uhion on
several occasions wth his fellow \workers, telling themthat it was in their
best interests to be organi zed, that they woul d have nore protection and better
benefits in their work if a union contract were signed. A though Mnteon did
not state that Respondent's forenen or supervisors were present during these
di scussi ons, 2 the parties stipulated that the Respondent had know edge and was
anare of the fact that Monteon was a URW supporter. Monteon was called as a
wtness by the General "(Gounsel on August 31, 1977, at a prior ALRB hearing
involving this. Respondent, Case Nbs. 77-C&32-D and 77-C&32-1-D (4 ALRB Nb.
79). Qver continuing objection by Respondent's counsel, Mnteon described an
I NCi dent,sl which he had also related, or attenpted to relate, at the previous
heari ng: =

V¢ were placing the irrigation, in order when
a pl ane began fumagating for the orange and
| enon-—or those eggs on the orange and | enon.

-2 However, on one occasion i n Decenber, 1977, Monteon.

Enphasi zed positive effects unionization to his supervisors. This events w ||
be nore di scussed bel ow

¥ Respondent’s counsel also objected to this line of inquiry at

one previous hearing as irrelevant. The transcript of Monteon's prior testinony
was not admtted i nto evi dence.



And then bei ng a sign ought to be posted i n Spani sh
and in English. Then | refused going in, because it
was wet w th poi son.

Then Marcel | o [ Mendoza] ¥ said that we had to go in
to continue wor ki ng.

| answered, "No, 15 days are necessary."

He said that was when there was a Uhi on contract,
not now

The rest of the boys, we all got ill. | got ill.

Anot her spraying incident, this tine involving
trucks, took place soon afterward. Monteon testified that while he and his crew
were working, trucks began to spray the area wth pesticide. Mnteon stated
that he went up to one of the truck drivers, showed himhis Union button, and
warned the driver that if anything shoul d happen to the workers as a result of
the -spraying, then not only the Conpany, but the drivers as well woul d be
responsible. As aresult, the truck drivers stopped the spraying. The
forenan, Ranon Quesada, inforned the workers on that occasion that he woul d
take themto the doctor if they "felt bad.”-¥

4 Mircello Mendoza is the brother of Supervisor Mirtin Mendoza.

For the sake of sinplicity, the Mendozas wll hereafter be referred to by their
respective first nanes.

Marcell o held (and holds) the title of assistant fore man,

Respondent denied in its answer that he was a supervisor. In the prior hearing
(4 ALRB Nb. 79) involving events in April, 1977, Marcello was found to be a
supervisor. Marcello failed to assert that his duties had been changed between
the events in the previous hearing and those invol ved herein. Testinony in the
i nstant case established that Marcel lo had the authority to fire enpl oyees,
assign overtine and direct work. A though Marcello said that he did not have
the authority to discharge anyone, it appeared that he could do so in
ener genci es.

¥ Ranon Quesada testified about a state pest control inspector who
visited hi min Decenber, 1977, and had Quesada sign a report of a spaying
i nci dent whi ch occurred at fields managed by Respondent. Quesada stated that
the last tine he sawthe inspector in these fields was in Septenber. Mnteon
al so stated chat "a person, cane -0 ny home. | don't knewwho it was; it was
an Angl o who had a sign wth himon the door of his car, and he asked ne for
sone infornation regardi ng that because he said sone boys were ill.” Mnteon
pl aced the spraying incident in the summer of 1977.



Mdnteon stated that after he testified at the prior hearing,
the forenen treated the workers differently. As an exanple, he staged that
Marcel l o, before the hearing, would supply the crews wth clean, cold water,
but afterward, the practice was discontinued. ¥

Mont eon further testified that he conplained to his forenan
about the nmanner in which workers were transported fromfield to field during
the course of the work day. The workers would ride in vehicles driven by
Marcel | o at excessive speed. Mont eon conpl ained to Marcello that the practice
was dangerous, and later told fellow worker Juan Qona that he woul d conpl ai n
to, the UFWabout the situation. -

Martin Mendoza admtted that Monteon brought the
transportation problemto his attention and that he acted upon Mnteon' s
suggestions. He also stated that Monteon had nade | several suggestions to
hi m concer ni ng equi pnent that workers needed for their jobs, such as rubber
boots, rain gear, and pliers, that Martin passed the suggestions on to Farm
Manager d el and, and that the equi pnent was procur ed.

As noted above, Monteon was laid off in Decenber of , 1977,
along wth the other irrigators. Mirtin and Rarnon Quesada both tol d Mont eon
that he woul d be call ed back to work when his services were needed once agai n.

However, Respondent's of fice nanager, Marge Z egl er, stated
that it would not necessarily be incunbent on the Conpany to informworkers
that the new season was beginning; owng to the mgratory nature of the work
force, comunications between its nenbers and t he Respondent woul d be
difficult to maintain. Mre often than not, the workers thensel ves woul d
reappear at places "where the Respondent was engagged inits operations, and
woul d obtai n enpl oynent on their own initiative.—

¥ Marcello did not deny any of the foregoing, particularly any of

the assertions nade concerning his conduct during ; the pesticide incidents.
In the absence of conflicts, Mnteon's testinony in this regard nust be
credi ted.

" Monteon's testinony in this regard dovetails with co-workers
Margarito Lopez' account of an incident which occurred at a later date
i nvol ving Lopez’ problens with the nethod then ;used by the Conpany to nove
workers fromfield to field. This incident wll be di scussed bel owin greater
detail. The credibility of these w tnesses are thereby enhanced by their
nmut ual | y corroborative testinonies.

¥ Martin testified however that respondent woul d “Mike sure

enpl oyees got contacted” regardi ng re-enpl oynent that Mnt eon woul d have been
notified about the —| coni nued]



As for Monteon, after he did not; hear fromRespondent for a
while followng the | ayoff, he periodically attenpted to contact: Respondent's
supervi sors to inquire about enpl oynent, either by tel ephoni ng t he Respondent
or by driving out to properties nmanaged by Respondent and physically trying to
| ocat e supervi sors.

O one such occasi on, Mnteon passed Martin on H gh-
way 65, flagged hi mdown, and personal |y asked himfor work. At that tine,
according to Monteon, Martin infornmed himthat there was "no nore work” for him
and a co-worker naned Juan Qona, that the Respondent had "turned over half the
ranch.” Mnteon denied that Martin cold himhe was not bei ng recal | ed because
of inferior performance, or that, living in Delano, as he did, he woul d not be
rehired due to the i nconveni ent distance he |ived fromRespondent's work site.
O A that tine al so, Monteon gave Mrrtin a bill for nedical services which he
fait that Respondent shoul d process under the nedical insurance plan it had for
enpl oyees, as the services

111
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111
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¥ [continued]--availability of work and that it was not
necessary for himto cone out to Respondent's premses to check on
the situation. | find that this testinony conflicts wth that of the office
nmanager, and is al so contradi cted by Monteon's conduct and that of fellow
enpl oyee Lopez regarding re-enpl oynent. As such it indicates Martin's general
| ack of candor while testifying.

9 Monteon testified that he tried to call Mirtin five

tines after the layoff and went to the fields atl east once or tw ce a week

As wll be nore fully discussed below the |ocation of
worker’s residence is one of the considerati ons taken into account in the
deci sion to re-enpl oy him



were provided while Monteon was still in Respondent’s enpl oy.

Martin's testinony concerning this discussion places its date
at about March 30, 1973. Mrtin did not counter any of Mnteon's statenents
concerning it, and therefore those statenents nust be credited.

Nonet hel ess, Mbnteon continued to seek enpl oynent wth
Respondent . The final occasi on when he attenpted to obtain work there occurred
inJune, 1978. ¥ A that tine, Mnteon went out to an al nond orchard where
Respondent ' s crews were working, and spoke with Marcello. He told Mrcello
that he was | ooking for himto see whet her Marcell o woul d give hima job, since
everyone was working. According to Monteon, Marcello told him that there was
no work for him and took down his autonobile |icense nunber, stati ng t hat
Mbnt eon shoul d | eave the prem ses "because he was fromthe union." =

Marcello, in his testinony, stated that he had been instructed
howto deal wth the presence of Lhion organizers at work sites at a nmeeting
attended by supervisors and representatives of Respondent as wel | as ot her
agricultural enployees. He had been told to note the presence of strangers, ask
themwhy they were in the fields, and informthemthat they had to obtain
witten permts fromthe Respondent's office to enter. Marcello, apparently
percei ving that Monteon was present that day in order to organi ze Respondent's
vorkers, testified that he told Mnteon to go to the office. ¥

B. The Testinony O Margarito Lopez On Behal f O The General
GQounsel .

Margarito Lopez was initially hired by Respondent in March, 1977,
towrk as anirrigator. In Novenber of that year, pursuant to Respondent's
seasonal requirenents, he was laid off, along wth nore than 14 others in his
job classification, including the Changing Party. Lopez returned to
Respondent ' s enpl oy i n about ;

= The General CQounsel originally alleged that the refusal: toire
Mont eon dated fromJune 3, 1973. An anendnent to the , conpl aint was nade at
the hearing to conformthis refusal date to proof, which, as noted earlier, was
definitively determned to be March 30, 1978.

2 As noted above, Monteon testified that he nearly wore his Lhion

button, and was wearing it when he had this particul ar di scussion wth
Mar cel | o.

¥ Monteon denied that he was told by Marcello to go to the office

on that occasion.



March, 1978, after contacting the Respondent concerning the availability of
work. After working for a few days in the begi nning of the season, in the crew
of Feld Foreman Fernando Cortez, Lopez was transferred to Marcel |l o Mendoza' s
craw, where he renained until his separation fromthe Respondent in June, 1973.

Lopez testified that one afternoon during his tenure in the 1978
season he conpl ained to Marcell o that the workers shoul d not have to use their
own. transportation to go fromone work site to another during the day, but
that the CGonpany shoul d provi de same. Lopez al so told Marcell o that Mnteon had
conpl ai ned to the UFWthe previous year about this sane probl em WNarcello,
according to Lopez, responded that if he did not like the situation, he |
shoul d realize where Porfirio [Mnteon] is wth his unions, that Lopez shoul d
find another job/ and "go ahead and be part of the 'Porfirios.' Lopez al so
stated that in several conversations he woul d di scuss the possibility of a
raise wth Marcello, and Marcello woul d say, in effect, that you first have to
do your job, "you see 10 howthe Porfirios are doing." Marcello failed to deny
that any of the af orenenti oned actually occurred. As such, in the absence of
conflicting evidence, Lopez’ versions of these events nust be credited.

At a neeting held one My norning in 1973 out in a field attended
by all the crew nenbers, Martin, according to Lopez told the assenbl age t hat
the UFWhad won sone recent "battles" wt growers on the coast, but that the
union was not in the best interests of Respondent's enpl oyees: it woul d not
fulfill its promses to the workers. MNartin infornmed the group that he woul d
try to obtain for enpl oyees certain benefits, including a health plan, a
pensi on pl an, vacations, and a possi bl e wage i ncrease. ¥

Lopez said that he was di scharged in June, 1973, by Marcell o
alone, who did not consult wth his brother Martin about the termnation, =
Marcel | o sinply announced to Lopez that he no | onger had work at the
Respondent ' s.

Lopez inpressed ne as an exceedi ngly credi bl e w tness who
continual |y enphasi zed that he was present at the hearing to

¥ Mirtin, when called to testify for Respondent, stated that he hel d
a neeting wth enpl oyees on My 29, 1973. The neeting Lasted two hours, during
whi ch Martin di scussed the Lhion el ection on the coast and the benefits which
Respondent ' s enpl oyees were Qurrently receiving. Martin also stated that he
tol d enpl oyees that they had the rights to “take [the union] or refuse it.

% Mircel | o hovever, testified that he did discuss |opez’ termination
wth his brother, and that Martin nade the ul ti nate deci sion.



tell only the truth. Wen asked repetitive questions by counsel, he reacted
al nost hunorously, saying that he was telling the truth, that the answer was
the sane as it had been, before. Respondent devoted considerable attention to
an attenpt to denonstrate Lopez' bias as a result of his adverse reaction to
his termnation in June, 1973. Wtnesses asserted that Lopez, followng his
discharge, stated to themthat he was "going to get even." However, | amun-
able to conclude that his testinony was sufficiently colored by this attitude
as it remained internally consistent and was corroborated in its essential
particul ars.

C Respondent's Purported Justifications For Mt Rehiring j
Mbnt eon.

At various tines throughout the hearing, Respondent
presented several different reasons for not rehiring Mnteon.

Martin Mendoza, called as an adverse wtness by the General
Gounsel , expl ai ned Respondent' s general personnel policies Wl ess there are
extrenel y exi gent circunstances (such as a worker engagi ng in serious breaches
of safety rules while working), enployees are usually given three warnings for
separate acts, pronpting Epl oyer disciplinary action before they are
termnated for a forth such incident. Respondent does not necessarily docunent
the warning in each worker’s personnel life. Instead nartin nmakes note of them
inhis “daily remnder”.

Respondent has no seniority systemto speak of. Wen workers
are laid off and subject to recall, various criteria, according to Martin, are
utilized to determne which particular individuals wll be recalled. Generally,
work performance or "who does a better job" is the nost inportant of these
factors. A worker's versatility would also be considered: if that worker's
skills were limted to those required solely for irrigation, he would not be
chosen for rehire before a worker who possessed a broader range of skills.
Yet another consideration for re-enploynent would be the location of the
worker's residence. Mst; of Respondent's operations are centered around the
Terra Bella area.. A tines, situations arise where workers have to be
contacted before the work day begins. Snce sone do not possess telephones,
supervi sors and/ or forenen woul d have to contact themin person, thus rendering
their nearby residences nore convenient for this purpose than those | ocated
fat her away.

Martin initially testified that when Monteon began

16/ Martin testified that the alleged discrimnatee, Mnteon
stated to himthat he did not wsh to be considered for any position other
than irrigator. Monteon did not refuse this assertion.



working for Respondent, he "l ooked real good." Toward m d-season, however, he
"slacked off," not show ng up for work, or at tines, reporting in an inebriated
state. Neverthel ess, as the season drewto a close, Monteon' s work i nproved.

Martin anplified these assertions by stating that Monteon woul d take
tine off wthout notifying Respondent's office, contrary to Respondent's policy
whi ch pernmitted absences when notice was given. ¥ Mrtin also stated that he
had seen Monteon "floating" on one occasi on before work in the summer, red-
faced, wth eyes glossy. Mrtin admtted, however, that he could not tell if
Mont eon was drunk or hung over, and al so neglected to state whether his work
performance was affected that day, if at all. %

Jimdeland, Respondent's manager, ¥ stated that ha di scussed the
decision not to recall Monteon wth Martin and Marge Ziegl er, Respondent's
office nanager. deland noted that the decision was made because Monteon "did
not have the qualifications he needed': Mnteon was "strictly anirrigator,""
and "nore versa-tile enpl oyees” were needed who coul d performadditional tasks.
In addition, Qeland did not recall discussing that Monteon woul d not be
rehi red because of a poor work record, although he did state that he was not
directly involved in the decision not to recall Mnteon, but was only inforned
of the result.

Martin, recalled as a wtness for Respondent, stated that the
deci sion not to rehire Monteon was not nmade until Mrch,

Y ggnificantly, one of the occasions on which Mnteon was absent
fromwork was when he testified at the ALRB hearing in August, 1977. However,
Martin testified that Monteon did tel ephone himfoll ow ng Mnteon' s appear ance
at the hearing, explaining his absence.

Martin further stated that shoul d any enpl oyee have an unexpl ai ned
absence, the incident would be noted in his "Daily Remnder.” No such records
wer e produced by Respondent to corroborate Martin's allegations in regard to
Mbnt eon' s attendance.

18/ At other points in his testinony, Martin referred to additional
I nst ances when Mbnteon was seen drinking, or offering others a drink, as if to
case aspersions on Munteon's capabilities, attitudes or habits. Sone of these
I nstances took place while Monteon was not working. Neither Mnteon nor any of
the supervisors sated that the warning had been given hi mfor drinking on the
job. To the contrary, foreman Ranon Quesada, in whose crew Mnteon worked from
tine to tine, stated that “he never saw Monteon in a condition where he
couldn’t work”.

19/ Respondent admtted in his answer that deland was a supervi sor
wthin the neaning of the act.

- 10 -



1978. Prior to that tine, he considered Monteon eligible for. recall for the
1978 season. (n or about March 14 of that year, two workers, Margarito Lopez
and Rafael Ruiz, allegedly reported to himthat Mwnteon had appeared where they
were working, had "insulted" them and had threatened to call the immgration
and enpl oynent offices.” Mrtin testified that the incident was noted in a
report he filed with office personnel. 2 The report, however, was not produced
at the hearing.

VWrkers Margarito Lopez and Rafael Gonez were al so called as
W t nesses by Respondent to testify about this incident. Lopez said that during
| unch one day, Mbnteon cane by saying he wanted to talk wth himand Gonez.
Monteon told themthat he had worked there in the previous season but that the
Respondent did not want to rehire him He also asked if the workers wanted to
bel ong to the Lhion, that Respondent woul d treat the workers better if they
were organi zed.

Lopez testified that when Monteon first arrived, he was not
friendy, denmanding that the workers identify thensel ves, while taking a pencil
and paper fromthe trunk of his car. Lopez said that he and Gnez woul d not
give Mnteon their nanes- since they did not know why he wanted them Lopez
further acknow edged 'that he felt sonewhat threatened by Monteon's presence,
and utilized the Snede saw whi ch Lopez had in his hand to denonstrate to
Mont eon that he was prepared to neet any potential physical threats.

QGontrary to Respondent's assertion that Monteon had assaul ted his
forner co-workers, Lopez clearly admtted that Monteon did not threaten them or
want to fight. Onh the contrary, it was Lopez who opened his saw and nade ready
to defend hi nsel f when Monteon went to his car to obtain a pencil and paper.

In addition, Lopez stated that he |ater told Martin that Monteon "snel |l ed |ike
he had been drinking," but was not drunk. CQver the course of the conversation
anong the three workers, tensions became eased, and by its concl usion, the
workers were on friendly terns, Mnteon offering thema drink. 2

Gonez testified that he and Lopez were suckering on
the day in March when Monteon arrived. According to Gnez, Mnteon

2 |nits answer, Respondent specifically alleged that

Mbnt eon was not rehired "because he was abusive to his forner coworkers
inthat he interfered wth their rest periods, attenpted to work while under
the influence of intoxicating Liquors, was insulting, threatening, or did, on
or about March 14, 1978, assault on the job his forner co-workers .

Martin stated that it was permssible for workers to drink beer
during their |unchbreak.
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the workars on dutv a
sav '.""v ra wanktadq the

" ::at he wantad =is

s=a%ad thas nhe wantsed “he nameas o
sumser of workers amploved. Hs 4
names bu:t menticned that he had "seniority,

iob pack, and would inferm the Union and the immigration service
about undocumentad worksrs emploved ov ;es;cn_e::. Zcmez nezed
that this ¢=nv rsation was kBv no mean f:iendlv. anpd that he
rgportad the incident to Marsin., In acddition, Comez statad thaz
tha ¢aﬂve*sat*nn cid not taks place during lunch Time, but im-
mediatelr following it, aftasr the workers resumed working.22/

néd =he

Martin testified an behalf of Resgondant that it was!

the report of this particular incident tiat prompted nim to dis-
cuss the situation with Marge Ziegler, and led to the ultimate
decision not Lo rehire Montson. Martin denied that Mont=on's
testimony at the prior hearing played any part in his decision:
to the contrary, Monteon's testimony, he bpellisved, nad furthersd
FRespondent's cause in the orevious case,

Martin also recsunted cother "incidents" involving
Montecn which he discussed with Ziegler which influenced his
decisicn not te rehire him. Cne of these, occurring soon after

the November layoff, concerned Monteon's aprearing at Respondent's

premises and telling the witness, Marcello and Foreman Quesada
how things would improve if the Union was allcwed to come in. At
the time, Montecn allecedly cffared the others a dring of whiskay
but since he was off work, Monzeon was at liberty to indulge in
such behavior.

Another "incident," which took place around the be-
ginning of December, 1977, centered around a regort bv worker
Samuel Cerwvantes that Monteon nhad agpeared at a work site and in-
formed Cervantes that he, Montson, was "number one," cr the mos:t
senicr employee, and asked Cervantes how many workers were being
employed at that time. Anparentl ﬂonteon also discussed the
seniorizy issue later with Martia,

Significansly, although Martin statesdé that scme of

Montaon's shortecomings, such as his drinking anéd his "threaes
(@iscussad infra)" were noted in his Daily Reminder, or that cer-
tzin incideflts Lavelving Montecn were racordad in his "serscnnel
file," mnone of thesa racards was praduced at= the hearing o cor-
raporate Mar—in's assersicons. A5 nctad above, no racords wers
creduced =y Reszondent to document Montecn's allaged unexplained
apsences from werX. Criticism of Mcnteon's weork serformance was
nct a rasul+e gf Mar+«in's first hand observations o2 Menzacn's
22-rpcz, Sut was Dasad oo hearsar rsporss recsived Ircono otliars
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Martin stated that several workers had conplained to their forenen that they
did not wshto work wth Mnteon, However, the testinony of several w tnesses,
i ncludi ng Gervantes and Forenan Quesada, pointed to the concl usion that the
reason they disliked working wth Mnteon was that he worked "too fast" for
them not giving theman adequate opportunity to rest or get a drink of water.

Martin noted further that Monteon had, on at |east two occasions,
"threatened" him Wen asked to el aborate on these "threats," Martin
testified that when Monteon told himin ; Decenber that he had seniority over
wor ker Cervantes, and shoul d therefore be working, he had just attended a
"l aboral " [sic] neeting, was wearing a Uhion badge and insisted that Martin
provide himwth a seniority list. Should Martin fail to provide the list,

Mbont eon woul d see to it that the supervisor woul d be "knocked down" fromhis
job. Another of these so-called "threats" cook place when Mont eon conpl ai ned
about the transporation systemprovided for the workers. Mnteon, according to
Martin, told him that a supervisor in his position at Qumarra M neyards had
"fallen” fromhis job, and that Monteon s-rated that if Martin did not do
sonet hi ng about the transportation system then he, Mnteon, woul d "do.
sonet hi ng about it."

Addi tional exanples of "incidents" or problens which ,"were in
[Mrtin's] mnd as [he] eval uated [ Mont eon' s] perfornance; as to whether he
shoul d be recal l ed" included, as Martin testified, the instances where Mnteon
conpl ai ned about the nethod in which workers were transported fromfield to
field, and the incident where Monteon stopped trucks fromsprayi ng pesticide in
a grove where irrigators were working. 2

An anal ysi s of enpl oynent summaries gl eaned from Respondent' s payr ol
records denonstrates that although Martin is told Mnteon that Respondent had
"turned over half the ranch,” the nunber of enpl oyees in peak periods renai ned
roughl y equival ent in the 1977 and 1978 seasons, £ although it appears that
the. enpl oyee conpl enent was enlarged significantly one nonth earlier,
in 1977 than it was in the follow ng year. The statistics submtted do not
differenti ate between "seasonal " and "regul ar" enpl oyees. By Respondent's own
definition, however, the difference between these cl asses of enpl oyees was
sinply a natter of who was regai ned after the winter rai ns conmenced, and
irrigators were no longer needed en a regular basis. It nmay be inferred that
t he seasonal increase in the number of enpl oyees was due to the hiring

22al These particul ar events were di scussed in previous
secti ons

23/ Averaging the nunber of enployees in the 14 payrol| periods between
April 30 and Novenber 18, one finds that approximately 33 enpl oyees per payrol |
period were enpl oyed by respondent in 1978 as opposed to an average of 33 in
1977.
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of workers |ike Monteon who served only in the capacity of irrigators, as the
respondent’ s need for such enpl oyees logically increased during the dry summer

nmont h. 2

Thus, the failure to hire Monteon could not be attributable to a
general reduction in Respondent's work force, or to the contention that workers
wth skills limted toirrigation ; tasks were not hired in 1978. The records
whi ch were submitted, ¢ conbined with Mrrtin's adnission that only four or
five ; irrigators were recalled during the 1978 season, give rise to the
inference that significant nunbers of workers were hired in 1978

who were not previously enpl oyed by Respondent .

ANALYS S AND GONCLUSI ONS CF LAW

. Prelimnary S atenent

It is concluded that Respondent failed to rehire
Porfirio Monteon for discrimnatory reasons in contravention of Sections
1153(a) and (c) of the Act.

"To establish a ... violation of Section 1153 (c) -and
(a) of the Act, the General Gounsel is obliged to prove by a , preponderance of
the evidence that the enpl oyee was engaged i n union activity, that Respondent
had know edge of the enpl oyee's union activity, and that there was somne
connection or causal relationship between the union activity and the [ conduct
conpl ai ned of]." Jackson & Parkins Rosa Gonpany, 5 ALRB M. 20, p. 5
"(1979).

In the specific case involving a refusal to rehire the
General ounsel nust al so denonstrate that the all eged di scri mnatee applied
for work at a tine when work was available, and that Respondent had a policy of
recal ling forner enpl oyees as work becane avail able. Prohoroff Poultry Farns, 5
ALRB M. 9 (1979).

[1. Mnteon's Lhion And G her Protected Activities And Respondent's Know edge
Ther eof

2 This conclusion is further buttressed by Mrgin' s ad-'
mssion that in April or My of 1973 workers who functioned sol ely as
irrigators were recal l ed to work.

24 At the hearing the carries were anenabl e to preparing
a summary of Respondent's vol umnous payroll records and submtting it after
the hearing closed pursuant to stipulation. The docunents whi ch both parties
narked as "General Qounsel's Exhibit 7A" were conflicting and hence coul d not
be admtted. The parties did agree, however to admt general Qounsel’s exhi bit
78, Wiich contains the total nunber of enpl oyees working during each payrol
period in 1977 and 1978 seasons.
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Nuner ous exanpl es of Monteon's "union" and et her protected
concerted activities were denonstrated by the General Gounsel. Mnteon's
wearing a UFWbutton to work [Republic Aviation Gorp. v. NL. RB., 324 US 793
(1945); see al so Pennco, Inc.,.232 NLRB Nb. 29(1977)], and openly espousi ng hi s
pro-Lhion views (in the presence of supervisors [see Mario Sai khon, 4 ALRB No.
72 ) ;1(1978); Butte Miew Farns, 3 ALRB Nb. 50 (1977); Farah NManufacturing
G. , 202 NLRB 666, 82 LRRM 1623 (1973)], have been recogni zed; as "types of
actions protected under Section 1152 of the Agricultural Labor Rel ations Act
and under its counterpart, Section 7 of the National Labor Relations Act. Hs
intervention in natters invol ving worker health and safety (such as pesticide
incidents land the situation invol ving worker transportation) has, in
anal ogous Situations, been hel d to be pr ot ect ed, concerted
"activity. NLRB v. Wishington Aumnum 370 US 9, 50 LRV
2235 (1962); 3 & P Mtor Express, 230 NNRB No, 96 (1977). Arguably, the
statements by Mnteon that he would conplain to the, UWhion about the
transportation problem and about his not being rehired despite his seniority,
al so constituted "Wnhion activities ;recogni zabl e under 881152 and 1153 (c), as
they mght be construed 'as his attenpts to resort to sone sort of grievance
procedure. of. Frst Seel Grp., 212 NNRB No. 32, 87 LRRM 1503 (1974);
"Southwestern Bell Telephone, 212 N.RB No. 10, 87 LRRM 1446 (1974).,It
insignificant also that Mnteon insisted on seniority rights, even though
Respondent had no seniority system 2

Enpl oyees have the right to engage in protected activities in the
absence, as in the instant case, of a collective | bargai ning representative.
The particular activity concerned ,nust be for "nutual aid and protection and
over a matter as to whi ch the enpl oyer has sone control." Joanna Gotton MIIs
@. v. NL.RB, 176 F.2d 749, 752-53 (C A 4, 1949). | specifically find that
Mbnt eon' s actions regardi ng worker health and safety were for the "nutual aid
and protection” of his fell ow enpl oyees. The protections of the statute extend
to the individual who, |ike Mnteon, decides to act on behalf of his fell ow
workers [Salt Rver Valley water Wsers Association v. NL. RB., 206 F. 2d 325
(CA 9, 1953), even where he has not received direct, personal
Iy
Iy

“Y Seniority has become a w despread and fundarmental concept in
Arerica not because enpl oyers necessarily need it or want it but because
workers viewit as tantamount to a property right. In a credit-oriented
econom c system where a worker’s regul ar flow of paychecks nmay well be his
only significant asset there is much truth in organi zed | abor's position that
the only security for the worker, whether man or wonan, is in earned seniority.
Friedman & Katz, Retroactive Seniority for the identifiable victimunder title
MI. . ., 28 NY.UQnf. O labor 263, 280 1978
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authorization fromthemto do so. Transportation Lease Service,Inc. 232 NLRB
No. 21 (1977). Thus, the fact of Monteon’s engagi ng in union and protected
concerted activity is well established by this record.

Know edge of such activity has been stipulated to by this
respondent. In addition Monteon’s action in this regard took place, for the
nost part in the full view of respondent’ s supervisor’s and agents

[11. Respondent ' s Ani nus

A drcunstantia BEvidence.

This record is replete wth overwhel mng evi dence of
Respondent ' s Uhi on ani nus. Such evi dence provi des anpl e support for the
contention that Respondent's refusal to rehire Monteon was di scri mnatory and
unlawful | y noti vat ed.

Initially, it should be noted that under the National Labor
Relations Act, it is proper to rely on previous adjudication involving the
sane enpl oyer as proof of aninus See Barnes and Nobl e Book Sores, 237 NRRM
No". 196, 99"LRRM 1210 , (1978); Best Products Conpany, 236 NLRB No. 108, 93
LRRM 1398 (1978). Nb reason has been advanced, as doubt!| ess there coul d be,
why this rule shoul d not be applied under our Act, In the previous case
involving this Respondent, 4 ALRB Nb. 79, the Admnistrative Law G ficer
found that Respondent, via its supervisor Mircell o Mendoza, denonstrated an
anti-union attitude (Admnistrative Law Gficer Decision, pp. 24, 25).

Anpl e circunstantial evidence of aninus is apparent
Iy

111
111

111
111
111
111
111
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fromthe shifting reasons preferred by Respondent for its refusal to rehire
Mont eon. See Sacranento Nursery Qowers, Inc., 3 ALRB No. 94 (1977); K tayama
Brothers Nursery, 4 ALRB No. 85 (1978). This conclusion is further supported
by the fact that Respondent's purported justifications for its conduct did not
wthstand scrutiny, and appeared largely pretextual in nature. See Superior
Farmng, 5 ALRB No. 6 (1979).

Wen Mdont eon spoke wth Martin at the end of Mrch,
1978, he was told that Respondent had "turned over half the ranch,” and there
woul d be no work for him Yet, Respondent’'s records indicated that roughly
equi val ent nunbers of enpl oyees were hired in the 1978 season as were hired in
1977. Martin' s assunptions that Mnteon took unexcused or unexpl ai ned absences
were vague, W thout reference to specific dates, and were uncorroborated by
docunent ary evi dence which Martin stated woul d necessarily record such i nproper
conduct. Evidence of di mnished probative force shoul d be regarded wth
circunspection, particularly when it is wthin the capabilities of the party
produci ng such evi dence to provide other stronger arid nore satisfactory proof.
See Bvidence ode 8412; Superior Farming, 3 ALRB No. 35 (1977).

Li kew se, repeated references through Respondent's
wthesses to the Charging Party's consunption of al cohol were unduly vague,
unsubst anti ated, and often based on hearsay. | find that these attenpts to
besmrch Munteon' s character and denonstrate his inability to performhis
duties satisfactorily contrasted greatly wth Monteon's physical dignity, as
denonstrated at the hearing, and his abl e, dedicated work perfornance as
attested by several wtnesses. The principal conplaint that Monteon' s work
pronpted was that he worked too hard and too fast, that he did not give his
co-workers a chance to catch up, rest, or get a drink of water.

Respondent ' s testi nony concerning Monteon's so-called "threats"
to supervisors as a justification not to rehire him denonstrated that in
reality Mnteon's words in those specific situations did not constitute a
prophecy of physical harm and were not couched in abusive |anguage. Rather,
their general inport was that if ; Mirtin did not enforce certain safety
precautions or provide a seniority list, he mght lose his job. It is apparent
that in the , context in which these statements were uttered, Men teen was
arguably engaging in protected activity (see discussion supra; . A protest
arising from allegedy inproper supervisory conduct furthers the “mutual aid
and protection” of enployees perticularly where the supervisors action inperil
the safety of the workers. Dreis and Krunp Manufacturing conpany. V. NL.RB
544 F. 2d 320 P3 LRRN

[F]l agrant conduct of an enpl oyee, even though
the occurring in the course of activity,
nmay justify disciplinary action on.

- 17 -



the part of the enployer. n the other hand, not
every inpropriety commtted during such activity
pl aces the enpl oyee beyond the protective shield of
the Act. The enployee' s right to engage in
concerted activity nay permt sone | eeway for inpul -
si ve behavi or, which nust be bal anced agai nst the
enpl oyer's right to naintain order and respect, . .
[NL.RB v. Thor Power Tool Conpany, 351 F. 2d 584,
581, 60 LRRM 2237 (C A 7, 1965).]
| find that such a bal ance should, in the instant case be tipped favor of
the al |l eged di scri m nat ee.

Smlarly, the rational e that Mnteon shoul d not be rehired
because he "assaul ted" sone of Respondent’'s workers was largely pretextual in
nature. As shown by the credited testinony of two enpl oyee wtnesses, it was
they, not. Mnteon, who, on March 14, 1978, were prepared to counter his
presence and his words wth physical force. The sol e "weapon" whi ch Monteon had
In his possession was a pencil and paper. See K D Lanp DOvision, 228 NLRB No.
194, 96 LRRVI 1090 (1977), where it was held to be unl awful to refuse
reinstatenent to a striker who was mstakenly believed to be responsible for an
alleged attack on a striker replacenent. See also, generally, NL.RB .
Burnup & Sns, Inc., 379 US 21 (1964). Wile Respondent asserted that Mnteon
was drunk during the course of this incident, it was denonstrated by the
testinony of Lopez and Gonez that Monteon was not drunk, but nerely snel |l ed
| i ke he had been dri nki ng.

Furt her evidence of Respondent’'s aninmus is displayed in the statenents of

Marcel | o Mendoza. A though Respondent denied in its answer that Marcell o was a
supervisor wthin the neaning of the Act, in the prior case involving this
Respondent, 3 ALRB Nb. 79 Marcel l o was found to be such. The National Labor

Rel ati ons Board has asserted that it nmay take notice of "evidence introduced in
an earlier case wth respect to ... [an individual's] status as a rmanagenent
representative; and of [its] finding that the activities and statenents of
[that individual] are attributable co the Respondent.” Sandard QI of
Galifornia, 6 2 NLRB 449, 16 LRRVI 133 (1945) Taking admni strative noti ce of
the fir-dines in 3 ARB M. 79, | find that Marcello was at the tine of the
events in question herein a supervisor wthin the neaning of Section 1140.4(j)
of the Act, particularly in the absence of evidence that Marcell o's duties had
been altered between the tinme of the events involved in the first hearing and
first and those with which this instant proceedi ng i s concer ned.

Not w t hst andi ng the foregoi ng, i ndependence evi dence of
Marcel lo's status was preferred at the hearing, Mrcello
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admtted that he exercised independent judgnent in the directing of work and
the assignnent of overtime. Mrcello also possessed the | authority to
termnate enployees "on the spot" for flagrant conduct,: although he woul d,
fromtine to tine, discuss wth Martin the termnation of particul ar enpl oyees
w th whom Marcell o had problens . j Accordingly, it is determned under these
facts that Marcello was a | supervisor wthin the neaning of the Act. See Rod
Md el l an Gnpany, 4 ALRB No. 22 (1978).

| specifically find that Marcello 's statenents to
Lopez in response to the latter 's conpl aints about worker transportation and
his requests for araise to the effect that Lopez should find another job if he
did not like his present situation, and should realize "where Porfiriois wth
hi s uni ons" constituted an i ndependent violation of Section 1153 (a) of the
Act, In and of thensel ves, they denonstrate interference, restraint and
coercion wth the exercise of Lopez’ Section 1152 rights. Butte View Farns, 3
ALRB Nb. 50 (1977); Barnes & Nobl e Book Sores, Inc., 233 NLRB 198, 97 LRRM
1176 (1977) = Therefore, these statenents, attributable to Respondent via
Marcel l o, provide further fuel to the fires of Respondent's ULhi on ani mus, and
underscore the assertion that the refusal to rehire Monteon was unl awful |y
not i vat ed.

Further evidence of Respondent's illegal intent may be inferred
fromthe "suspicious circunstance” of Monteon 's assertion, which was
uncontroverted, that he was never warned about his all eged deficiencies on the
job. See Bacchus Farns , 4 AARB No. 26 (1978); NL.RB v. Seanprufe , Inc.,
66 LRRM 2275 (C A 10, 1967). %

B. Drect BEvidence.

| In addition to the circunstantial evi dence presented
of Respondent's illegal intent, this case provided one of the rare instances
where a supervi sor nmakes admi ssions of unlawful notivation

% find that these incidents, albeit not alleged as violations of
the Act by the General Gounsel, were fully and fairly litigated by the parties,
as Lopez was subject to cross-examnation and Marcell o was called to testify by
Respondent, al t hough he was net questioned concerning them See Andarson Farns
Gonpany, 3 ALRB Mb. 67 (1977); Prohoroff Poultry Farns, 3 ALRB :-To. 37(1977)

% | find, however, that indications of respondent’s aninus cannot
be denonstrated fromMrtin's speech to enpl oyees in My 1978. Such speech
constituted a permssibl e expression and opi ni on whi ch contai ned no threat of
refusal or force on which under section 1155 of the act, could not be cited as
the evidence of an unfair |abor practice.
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inrefusing to rehire an alleged discrimnates. of Shattuck Denn Mning Corp.
v. NL.RB., 362 F.2d 466, 470 (CA 9, 1965). As noted above, Martin openly
stated that certain of Minteon's activities found to be protected were in his
mnd when he eval uated Monteon' s perfornance and decided not to rehire him to
wt, Minteon's discussion wth supervisors concerning the benefits of

organi zation, and his participation in acts invol ving enpl oyees health and
safety, such as his efforts to prevent workers frombeing ordered to perform
their duties in groves recently sprayed with pesticide, and to correct what he
felt was the unsafe nanner 1 in which workers were transported fromfield to
field. It has been | held that if unlawful notives contributed to sone degree
inthe decision-to discrimnate, that in and of itself is a sufficient

basis for a finding of a violation of Section 1153 (¢). 3. A Maly | G. v.
NLRB., 453 F. 2d 314 (CA 10, 1970); see al so Henet Wiol esal e, 3 ALRB No.
47 (1977); S. Kuramura, Inc., 3 ALRB No. 49 (1977).

V. @ncl usion

The record herein denonstrates that Respondent had a policy of
recal ling forner enpl oyees to work, when it becane available, after a |ayoff at
the end of the previous season. It was al so shown that work becane avail abl e
for irrigators, such as Monteon, in April and May of 1977. Mbnteon repeated y
sought work wth Respondent after the layoff. Athough it mght be argued that
he did not apply "at a tine when work was available," it nmay be inferred,
despite the. fact that Monteon visited Respondent’'s prenmise's in June, that he
did not seek work in April or My, because of the March 30 conversation wth
Martin which would create the inpression that Monteon's efforts inthis
direction would be futile. @ ven the overwhel mng evi dence of Respondent's
illegal notivation, it is therefore determned that the refusal to rehire
Porfirio Monteon for the 1978 season was discrimnatory and in violation of
Sections 1153 (a) and (c) of the Act. &

21 amunabl e to conclude that the refusal to rehire Mnteon was al so
aviolation of Section 1153 (d) as pleaded by the General Counsel. Mnteon's
testinony at an ALRB hearing was only one event during a tenure narked by a
multi-faceted participation in protected concerted activities. The appearance
at the hearing was so sufficient renoved in tine fromthe refusal to rehire
that the drawng of any inferences relating the two events would be difficult,
if not inpossible. ".notwthstandi ng the sonewhat self serving statenents by
Martin that Mont eon shoul d net apol ogi ze for his testinony, that it in fact
ai ded Respondent' s case, the evidence failed to denonstrate that “but for”
?Mbont eon’ s apperence at at the hearing he woul d have been rehired. O S
Kuramura Inc. 5 ALRB No. 49(1977).
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V. Respondent's Defense 0O Laches

Respondent asserted as an affirnative defense that the
conpl ai nt herei n shoul d be barred by | aches. A case-handling |og was submtted
pursuant to stipul ati on which showed that followng the filing of the charge
herein on June 3, 1973, the General Gounsel was inforned on June 26 that M.
A ade woul d represent Respondent, a neeting was arranged w th Respondent' s
representatives on July 13, wtnesses were interviewed on July 20, and attenpts
were nade to contact other wtnesses in August. Nothing further transpired in
the investigation until Novenber 14, foll ow ng which the Charging Party was
rei nterviewed on Novenber 16. Q ade contacted the ALRB on Novenber 27, and a
conpl ai nt was i ssued on Decenber 14.

| do not find the delay of six nonths between the initial
filing of the charge to the issuance of the conplaint to be inordi-

nate, particularly in light of the cases which discuss the doctrine of |aches
inthe context of National Labor Rel ati ons Board proceedi ngs. See, e.g.,

H ghl and Park Manufacturing Conpany, 84 NLRB Nbo. 36, 24 LRRM 1341 (1949)
(conpl ai nt issued two years after filing of charge); NL RB v. F. K Rutter-
Rex Manuf act uring GConpany, 396 U S 258, 72 LRRM 2831 (1969) (four-year

I nterval between Board decision and the filing of a back pay specification);
Sout hl and ' Manuf act uri ng Conpany, 475 F. 2d 414., 82 LRRM 2897 (CA D C 1972

(.four-year period between Board's filing of petition for enforcenment and

I ssuance of a back pay specification). In addition, although Respondent
asserted that it had been prejudi ced by the delay no evidentiary show ng was
nade on this point. To the contrary, the wtnesses call ed by Respondent were
inapositionto refute General ounsel's contentions, being precipient to the
events to which General - ounsel's w tnesses testified.

| further find, in accordance wth relevant, well established
Nati onal Labor Relations Act precedent (Agricultural Labor Relations Act
Section 1148), that the doctrine of |aches has no applicability in ALRB
proceedi ngs. Labors v. NL RB., 54 LRRM2259 (CA 5, 1963)". . .[t]he Board
Is not required to place the consequences of its own del ay, even i f inordinate,
upon w onged enpl oyees to the benefit of wongdoi ng enpl oyers. N L.RB.
V. p. H RittsrRex Manufacturing Conpany, supra; NL.RB v. Katz, 269 U S
736, 743, n. 16, 50 LRRM 2177 (1962); Bryant Chucking G i nder

Qonpany v. NL.RB., 67 LRRM 2017 (CA 2, 1967).
RECOMMENDCED CROER

It is hereby ordered by the Agricultural Labor Rel ati ons Boards that respondent
, Glden valley Farmng its officers, agents, successors and assigns, shall:

1. GCease and desist from
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a. D scouraging menbership of any of its enpl oyees the
Lhited FarmWrkers of Anerica, AFL-AQ or any other |abor
organi zation, by refusing to rehire, or in any other nmanner discrimnating
agai nst enpl oyees wth respect to their hire or tenure of ; enpl oyment or any
other termor condition of enpl oynent.

b. DO scouraging participation in protected, concerted
activities by any of its enployees, particularly in matters invol vi ng worker
heal th and safety, by discrimnating against themin the nanner set forth in
Par agraph 1(a).

S c. Threatening enpl oyees with | oss of enpl oynent for
participation in protected concerted activities. #_

d. Inany other manner interfering wth, retraining or
coer ci ng enpl oyees in the exercise of those rights guaranteed themby Section
1152 of the Act.

2. Take the followng affirnative actions which w ||
effectuate the policies of the Act.

a. Cfer to Porfirio Monteon i nmediate and full rein
statenent to his former or substantially equivalent job wthout prejudice to
his seniority or other rights and privileges, and nmake hi mwhol e for any | osses
he has suffered as a result of his being refused re-enpl oynent pursuant to the
formul a used in Sunnyside Nurseries, Inc., 3 ALRB M. 42 (1977), as nodifi ed,
and nade appl i cabl e to cases of refusing to rehire in Kanano, Inc., 4 ALRB M.
104 (1978).

b. Preserve and nake available to the Board or its agents,
upon request, for examnation and copying, all payroll records, social security
paynent records, tinme cards, personnel records and reports, and other records
necessary to determne the back pay due the enpl oyee nanmed above.

c. Sgnthe Notice to BEnpl oyees attached hereto which, after
translation into Spani sh and ot her appropriate | anguages by the Regi onal
Drector, shall be provided by Respondent in sufficient nunbers in each
| anguage for the purposes set forth.

d. Wthin 30 days fromreceipt of this Oder, nail a copy of
the Notice in appropriate | anguages to each of the enpl oyees on the current
payroll, as well as to all of its 19"7 and 1973 peak- season enpl oyees.

% | find that this portion of the renedial order is warranted
base on evi dence outlined above regardi ng supervisor. Mrcell o Mendoza' s
statenents to enpl oyee Margarito Lopez, which were determned to be a violation
of section 1153a.
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e. Post copies of the attached Notice in. all appropriate
| anguages i n conspi cuous places on its property, including places where notices
to enpl oyees are usually posted, for a 60-day period to be determned by the
Regional Drector. Respondent shall exercise due care to replace any copy or
copi es of the Notice which nmay be altered, defaced or renoved.

f. Permt an agent of the Board to distribute and
read this Notice in all appropriate |anguages to its enpl oyees assenbl ed on
Gonpany tine and property, at times and pl aces to be determned by the Regi onal
Drector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
questions the enpl oyees nmay have concerning the Notice or enployees' rights
under the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all non-hourly wage enpl oyees to
conpensate themfor tinme lost at this readi ng and the questi on-and-answer
peri od.

g Notify the Regional Drector inwiting, wthin 30
days fromthe date of the receipt of this Oder, what steps have been taken to
conply wthit. Uon request of the Regional Drector, Respondent shall notify
himperiodically thereafter in witing what further steps have been taken in
conpliance wth this Qder.

Cated: May 20, 1979.
AGR GLTURAL LABOR RELATI ONS BOARD

By:
Mat t hew Gol dber g
Admnistrati ve Law Gfi cer
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NOT CE TO BWPLOYEES

After a hearing in which all parties presented evidence, the
Agricultural Labor Rel ations Board has found that we have engaged in viol ations
of the Agricultural Later Relations Act, and | has ordered us to notify our
enpl oyees that we wll respect their rights under the Act in the future.
Therefore, we are newtelling each of you:

The Agricultural Labor Relations Act is alawthat gives | all farm
workers these rights:

1. To organi ze t hensel ves;

2. To form join or hel p unions;

3. To bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a contract
or to help or protect one anot her;

5. To decide net to do any of these things.

Because you have these rights, we promse that we wll not do
anything else inthe future that forces you to do, or stops you fromdoing,,
any of the things |isted above; especially we will not discharge, lay off or
refuse to rehire any of you because you are nenbers of or support the UFW
and/ or engage in the protected activities |isted above.

The Agricultural Labor Relations Beard has found that we
discrimnatorily refused to rehire Porfirio Monteon because he supported the
UFWand engaged in protected activities; therefore, we wll offer Porfirio
Monteon full reinstatenent to his forner or substantially equival ent job
wthout prejudice to his seniority or other rights and privil eges, and we w |
pay himfor any | osses he nmay have suffered as a result of his being refused
r e- enpl oynent .

Dat ed:
QOLDEN VALLEY FARM NG

By:

Represent ati ve Title

THS IS ANCFH A AL NOIT CE GF THE AR QLTURAL LABCR RELATI ON BOARD, AN AGENCY
CGF THE STATE G- CALI FCRN A
DO NOI' RFEMOVE R MLLTI LATE
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