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DEQ S ON AND CRDER
h July 10, 1979, Admnistrative Law Gficer (ALO Paul D Qununi ngs

I ssued the attached Decision in this proceeding. Thereafter, the General
Gounsel and the Lhited FarmVWrkers of Anerica, AFL-A O (URW each filed

exceptions and a supporting brief. Respondent filed a reply brief.?

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has del egated its authority inthis nmatter

to a three-nenber panel .

Y This caption correctly identifies the Charging Party as Jesus Castel | anos
Gortez. Earlier docunents, including the conplaint and the Admnistrative Law
Gficer's Decision, incorrectly nane the Uhited FarmVWrkers of Anerica, AFL-
AO (UWW as the Charging Party.

Z Respondent's notion to dismss the exceptions filed by the UFWi s hereby
denied. The UFWindicated its intention to I ntervene under Section 20268 of
the Board s regul ations by filing exceptions to the ALO s decision. A though
M. Gastellanos, and not the UAW was actually the Charging Party, General
Gounsel incorrectly captioned the conpl ai nt designating the UAWas the Chargi ng
Party, which led the UFWreasonably to expect that it would be treated as the
Charging Party for purposes of intervention in this proceeding. V¢ note that
there has been no showng that the UFWs intervention wll result in prejudice
to any other party.



The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and conclusions of the ALO as nodi fi ed herein.

The original charge was filed on July 6, 1978, by Castel | anos as an
i ndividual, alleging that Respondent violated Section 1153(c) and (a) of the
Agricultural Labor Relations Act (Act) by discrimnatorily laying off
Cast el | anos because of his activities on behalf of the UFW The conpl ai nt,
whi ch issued on January 23, 1979, and incorrectly naned the UFWas Chargi ng
Party, simlarly alleged that Respondent violated Section 1153(c) and (a) by
| ayi ng off Castel | anos because of his union activities, and alleged in addition
that Respondent violated Section 1153(d) by laying off Castellanos in
retaliation for filing an earlier unfair |abor practice charge and testifying
at the hearing on that charge. The conplaint al so alleged that Respondent
viol ated Section 1153(e) by refusing to bargain wth the UFWover the
subcontracting of tractor work. For the reasons stated bel ow we di smss each
of these allegations.

VW agree wth the ALOs conclusion that the General Counsel failed
to show that Respondent violated Section 1153(c) of the Act by laying off five
tractor drivers on April 14, 1979. However, we do not adopt the ALO s broad
treatnment of seniority rights. A though an enployer is free to create
seniority rights, and seniority rights may be defined in a col | ecti ve
bar gai ni ng agreenent, an enpl oyer cannot apply such rights in a nanner which

di scri mnates agai nst an enpl oyee because of union activity.
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M easant Valley Vegetable Co-op, 4 ALRB No. 11 (1978); Kitayama Bros. Nursery,

4 ALRB No. 85 (1978). In the present case, however there is no evidence that
the seniority list was used in a discrimnatory nmanner, and there is
i nsufficient evidence of any causal connection between the |ayoff of the
tractor drivers and the union activity of Castellanos. Castelianos conpl ai ned
that two enpl oyees who had nore seniority than he were not laid off in April of
1978, even though each had broken seniority by not working during the sumer.
There was, however, no evidence that Respondent had a seniority policy whereby
enpl oyees woul d lose seniority rights due to a break in service, or that
Respondent discrimnated on the basis of union activity when it allowed the two
tractor drivers toretain their positions on the seniority |ist.

VW adopt the ALOs recommendation that the allegation of a
Section 1153(d) violation be dismssed. There was insufficient evidence to
show that Castellanos was laid off inretaliation for filing an unfair
| abor practice charge and/or testifying at the hearing of that charge.

W agree wth the ALOs recommendation to dismss the all egation
of the conplaint that Respondent violated Section 1153(e) of the Act by
failing to notify or bargain wth the URWconcerni ng the subcontracting of
bargai ni ng-unit work. The ALO based hi s concl usi on on evi dence of
Respondent ' s subcontracting practices and an anal ysis of case lawin the
area of subcontracting. V& dismss this allegation on different grounds.
As we do not reach the nerits of the subcontracting issue, we neither

accept nor reject the ALOs treatnent thereof.
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During the course of the Regional Drector's investigation of the
charge filed by M. GCastellanos, the UFWand Respondent were engaged in
negoti ations sessions (al nost all of which were attended by M. GCastel | anos).
The UFWand Respondent concl uded their negotiations in Decenber 1978, when they
signed a col |l ective bargai ning agreenent. The conpl ai nt issued about two
nonths later. The UFW the chosen and certified bargai ning representative of
Respondent ' s enpl oyees, never filed a charge alleging that Respondent failed to
discharge its statutory duty to bargain wth the Uhion. The UFWdi d- not
participate in the hearing, not even to the extent of offering evidence about
the bargai ning history between Respondent and the Lhion. The UFWdid not, in
fact, enter this case until after the issuance of the ALOs Decision when as
intervenor it filed exceptions thereto,

(ne of the central purposes of the Act is to pronmote stability in
agricultural labor relations through collective bargai ning. Labor Code Section
1140.2. In view of the circunstances nentioned in the precedi ng paragraph,
particularly the fact that Respondent bargained to contract wth the UFW we do
not believe it would further the purposes of the Act for us to consider the
allegation that Respondent violated Section 1153(e) by failing to bargain in
good faith with the UFW

QREER

Pursuant to Section 1160.3 of the Agricultural Labor Rel ations
Act, the Agricultural Labor Rel ations Board hereby
LIy
TITETTEITEIT ]
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orders that the conplaint herein be, and it hereby is, dismssed

inits entirety.

Dated: January 25, 1980

GERALD A BROM Chai r nan

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber
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CASE SUMVARY

John J. Hnore, Inc. 6 ALRB No. 7
(Jesus Castell anos ortez) Case No. 78-CE40-E
ALO DEA S ON

The ALO recommended dismssing the conplaint inits entirety. He
found that five tractor drivers who had allegedly been laid off in
violation of Section 1153(c), (d), and (a) were laid off for valid
busi ness reasons, as Respondent did not have enough work to keep them
busy, and did not have enough equi pnent for themto use when the anount of
work to be done increased. The ALO al so found that when Respondent
subcont racted work previously perforned by the five tractor drivers it did
not violate the duty inposed by Section 1153(e) to negotiate wthits
enpl oyees' certified collective bargai ning representative about changes in
wor ki ng conditions, because the practice of subcontracti ng was of | ong
standi ng and was under st ood and accepted by the Union.

BOARD DEQ S ON

The Board dismssed the allegation that the |ayoff violated Section
1153(c) and (a) because there was no evidence that Respondent, in
selecting the five enpl oyees for |ayoff, utilized its seniority list ina
discrimnatory manner, and insufficlent evidence of any connection
bet ween | ayoftf and the enpl oyees' union activity. The Board al so
dismssed the alleged violation of Section 1153(d) because of
insufficient evidence that the |ayoff was in retaliation for the Charging
Party's filing of an unfair labor practice charge and his testifying at
t he subsequent ALRB hearing. The Board di smssed the all eged violation of
Section 1153(e) of the Act because the purposes of the Act woul d not be
furthered by considering a fail ure-to-bargai n charge agai nst Respondent,
whi ch had concl uded a col | ective bargai ning agreenent wth the URWafter
the filing of the charge and about two nonths before the conpl ai nt was
i ssued. The conplaint was dismssed inits entirety.

* %%

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB
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STATE (F CALI FORN A
AR GQLTURAL LABCR RELATI ONS BOARD

JGHN BEMORE,

Respondent , Case No.  78-(E40-E

WN TED FARM WIRKERS
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)

Charging Party. %

Cctavi o Agui lar, Esq.
for the General (ounsel

Dressier, Soll and Jacobs, Esq.
by Ron Barsam an, Esq.

of H Centro, Galiforni a
for Respondent

CEQ S ON

STATEMENT G- THE CASE

PALL D QUMW NG5S, Admnistrative Law Gficer: This case was
heard before ne in H Centro, Galifornia on April 3, 4, 5, 6, 7, and 9,
1979.

The conpl aint alleges that John H nore, herein Respondent, violated
Sections 1153(a), (c), (d), and (e) of the Agricultural Labor Relations Act,
herein the Act, by reason of the follow ng discrimnatory acts:

1. On April 14, 1978, Respondent |aid off Jesus

Castell anos Cortez, herein M. Castel lanos,. Mguel Mreno, Sergio F del
Gordova, Jose C Esquibel, and Maxi no Mendoza in order to di scourage their
activity on behalf of the United FarmVWrkers, herein the UPW Al five

enpl oyees were tractor drivers for Respondent.



2. Inlaying off M. GCastellanos, Respondent
al so di scrimnated agai nst hi mbecause he filed charges and gave testinony in a
Board heari ng.

3. Respondent hired Pabl o Rosas and Sons to performwork which
ot herw se woul d have been done by the laid off tractor drivers w thout
notifying or negotiating wth the UFWregarding its decision to subcontract
such wor k.

Respondent denies that it has coomtted any of the unfair
| abor practices all eged.

As affirnati ve defenses Respondent in its answer all eges:

1. Respondent's use of Pablo Rosas and Sons to performwork was in
full accord with its business practices for the past 25 years and Respondent's
use of sai d customequi pnent operation to performnecessary work was not a
unil ateral change in operations.

2. The UWPWwas fully appraised” of the |ayoff and assisted in the
| ayof f by hel pi ng Respondent determne who should be laid off according to
seniority. In so doing, the UPWhas wai ved any objections it may have.

3. The WFWwas inforned of Respondent's busi ness practice of using
cust om equi pnent subcontractors on two separate occasi ons during contract
negoti ations previous to the incident conplai ned of.

At the close of the General (ounsel's case Respondent nade a notion
to dismss the allegations of the conplaint as it pertained to the four tractor
drivers other than M. Castell anos on the grounds that no evi dence had been
submtted that woul d establish that Respondent had di scri mnated agai nst any of
t hem because of their union activity and that thereby the General CGounsel had

not established a prina facie case wth respect to
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them The Admnistrative Law Gficer wthheld his ruling on such notion until
the record could be studied in depth. | now nake a ruling on said notion.

BEvi dence was submtted in the General Counsel's case whi ch would tend to show
and a finding could be so made, that all five tractor drivers were union sup-
porters and their work was subsequent!y perforned by an outside contractor wth
the effect and purpose of dimnishing the unit and these were the enpl oyees
affected. Such an event would at |least tend to discourage their union activity
and it certainly effected their continuation in enpl oynent, both violations of
the Act. A so evidence was submtted that woul d tend to show that Respondent
laid off four enpl oyees to get at M. Castellanos, a strong union supporter and
| eader anong his fell ow enpl oyees. This would al so be a violation of the Act.
Said notion is denied.

Al parties were given full opportunity to participate in the
hearing and after the close thereof the General (ounsel and Respondent each
filed a brief in support of its position.

Uoon the entire record, including ny observation of the deneanor of
the w tnesses, and after consideration of John Hnore, Inc. and Lhited Farm
Wrkers of Anerica, AFL-AQ 4 ALRB No. 98 and of the briefs filed by the
parties, | nmake the follow ng:

F ND NG G- FACT

. Jurisdiction

| find that Respondent is an enpl oyer engaged in , agriculture in
Galifornia and is an agricultural enployer. The |land farned by Respondent is
located in Inperial Gounty, north of the city Wstnoreland. On this land, sone
of which is owned and sone of which is | eased, Respondent grows various crops,

includi ng cotton, wheat, sugar beets, alfalfa, |ettuce, tonatoes,
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and cant al oupes.
| further find that the UFWis a | abor organization
representi ng Respondent' s agricultural enployees in the matters of
wages, hours, and wor ki ng conditi ons.
| further find that M. Gastellanos, Mguel Mreno, Sergio
FH del Gordova, Jose C Esquibel, and Maxi no Mendoza were al |
agricul tural enpl oyees enpl oyed by Respondent as tractor drivers in the
farmng of Respondent's | and.
1. Background
The General (ounsel submtted as evidence the Board s "Deci sion and
Qder" in John Hnore, Inc. and Lhited FarmWrkers of Anerica, AFL-AQ 4 ALRB

Nb. 98, in which case the parties were the sane as presently before this
hearing officer. |In that case the Board adopted the findings of the
Admnistrative Law Gficer, who had found that Respondent had conmtted certain
unfair labor practices, including, among other things, laying off M.
Castel  anos on February 20, 1976, for his union nenbership and activity in
violation of Sections 1153 (a) and (c) of the Act. The findings of fact and
conclusions of lawas found in that case relate to the case presently before
us, but I find that they are not determnative of the issues, in this instant
case.
[11. The Alleged Unfair Labor Practices

A The Layoff of The FHve Tractor Drivers

In 1974 or 1975 Respondent divided its farmng operations into two
units for closer supervision, each unit being supervi sed by a grower who was
responsible for the growng of crops in his own unit. Each grower had a wheel
tractor forenan and an irrigation forenan worki ng under him A general tractor
forenman supervised the craw er or heavy tractor work in both units. The wheel

tractor



work involved the planting of the crops and performng cul tivating operations
after the crops were planted. The craw er tractor work invol ved the preparation
of the land for the planting of a newcrop after each crop was harvested. Each
unit al so had a shop where tractors and equi prent were repaired.

Ext ensi ve evi dence was taken with respect to the identity of the
fields farnmed by Respondent in the years 1974 through 1978 and the vari ous
crops grown on those fields during those years. A so extensive evidence was
taken with respect to the tine of year various crops would nornal Iy be pl ant ed
by Respondent. Lee Rutl edge, enpl oyed by Respondent about 25 years and
supervi sor over heavy tractor operations for about 20 years, testified
concerning tractor operations, including both wheel and heavy tractor work. He
went through each step called for in the preparation of the |and for the
planting of the various crop's. Variations in nethods and ti mng occurred
dependi ng principally on the crop to be planted, the crop previously harvested,
the condition of the soil, and the weather. After the | and was prepared for
planting, the wheel tractor foremen woul d take over the operations for planting
and cul tivating. Respondent did not do its own harvesting

The tractor drivers worked in a pool. Al tractor drivers were
capabl e of doing both heavy tractor and wheel tractor work, dependi ng upon the
need in the different areas as it arose. If there was tractor work in the field
the tractor drivers, woul d be assigned there, provided there was equi prent to
do the work. If there was no work in the field, and there was work that coul d
be done in the repair shop assisting the nechanic, the tractor driver woul d be

sent there to do whatever had to be done, such



as assisting in an overhaul of the equi pnent, painting the equi pnent,
washi ng the tractors, and hel ping the nechani c.

M. Castellanos was first enpl oyed by Respondent in July, 1975. He
was enpl oyed as a tractor driver. During the period between March, 1977 and
April, 1978 he spent 90 percent of his tine doing heavy tractor work under M.
Rutl edge. The renaining tine, other than at nost two days spent in the repair
shop when a season had ended and there was no other work, was spent doi ng wheel
tractor work. There was one occasion M. Castellanos was sent to the shop for a
| onger period of tinme for a reason that was not nmade clear other than it was
not because of a lack of work. M. Castellanos was admttedly a well-qualified
tractor driver and no fault was found with his work.

O or about April 11, 1978, Respondent's |labor relations nan, M.
Manuel Mrel es, acconpani ed by one of Respondent’'s growers, M. Msaru
Nakadai ra, notified Respondent’'s tractor drivers of an inpending lay off. M.
Mreles gave M. Castellanos and M. Jose C Esquibel a copy of a tractor
driver seniority list prepared by Respondent and i nfornmed themthat the |ast
five tractor drivers on that list would be laid off in about four days due to
| ack of work. M. Nakadaira had nade the decision to lay off the enpl oyees. M.
Castellanos told M. Mreles that he believed that the seniority list was
incorrect as to the seniority dates for Felix S Merdusco in that M. \erdusco
did not work during the suimer of each- year and had therefore broken
seniority. M. Castellanos al so objected to the seniority date for M. Ignacio
C Dazinthat M. Daz had not worked during the surmer of 1975, when M.
Cast el | anos began working there and had al so therefore broken seniority as of

that date. M. Mreles took the natter under advi senent but at
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no tine did he get back to M. Castellanos with respect to the natter. M.
Castel l anos and the other four tractor drivers were laid off on or about April
15, 1978. M. Gastellanos was told at the tine of the lay off that it was
because there was very little work, but the wheatfiel ds woul d be worked soon
and as soon as there was a wheatfield ready to be worked they woul d be
recalledt-M. Castellanos was recalled to work for tenporary work on June 15,
1978. He had the highest seniority of those laid off. He was again laid off
for lack of work. During this period of enpl oynent he worked nights. M.
Castel l anos and the other laid off tractor drivers were recalled in order of
seniority. He reported back to work on February 26, 1979. Besides M.
Castell anos, M. Mendoza was the only other laid off tractor driver to return
to work.

M. Nakadaira, one of Respondent's growers, nade his decision for
the lay of f because nost of the heavy tractor work was finished and there was
not enough other work available to keep all fourteen of the tractor workers
busy. The work coul d be acconplished with the nine renai ning tractor workers
used i nt erchangeabl y, doi ng heavy and wheel tractor work as needed.

It is the contention of the General (ounsel that the |ayoffs were
instituted, not because of a | ack of work, but because of the union activities
of the enpl oyees affected. Further the General Gounsel contends that
subcontracting of their work was unilaterally carried out by Respondent in
derogation of its duty to bargain wth the UPW Let us examne the facts wth
respect to such contenti ons.

B. The Lhion Activity of the Hve Tractor Drivers

The Board has found and | so find that Respondent had
know edge of M. Castellanos's union activity. Wen the UFWbegan



its organi zational efforts of Respondent's enpl oyees, in the fall of 1975, M.
Castel | anos was an active participant in the canpai gn w th Respondent
know edge. Wen the UFWfiled a petition for certification M. GCastel | anos
attended a pre-el ection conference wth Respondent know edge. He served as a
uni on observer at that election wth Respondent know edge. The UWFWwas
certified as the excl usive bargai ning representati ve of Respondent's enpl oyees
on August 5, 1977. Soon after that election, on February 14, 1976, Respondent
laid off M. Castellanos. The Board found that M. Castellanos was ternm nated
because of his union activity and ordered himreinstated. M. GCastellanos
testified at that hearing in his own behal f, again wth Respondent know edge.
Inthe interim M. Castellanos was recalled and the Board al so found that he
had been harrassed in carrying out his work assi gnnents because of his union
activity. Respondent and the UFWengaged in contract negoti ati ons conmmenci ng
the latter part of 1977 and continuing until a collective bargai ni ng agreenent
was executed by the parties on Decenber 6, 1978. M. GCastel | anos was a nenber
of the UFWnegotiating coomttee and attended all the negotiating neetings but
one. Respondent had know edge of M. Castellanos's activity in this
connection. The record | eaves no doubt but that Respondent had know edge t hat
M. Castellanos was a leader in the union activities of his fellow enpl oyees.
Al of Respondent's tractor drivers were union adherents. V& know not hi ng nore
about the union activity of the five tractor drivers other than M.
Cast el | anos.

C Subcontracting

The General Gounsel contends that there was work for the laid off

tractor drivers and that work that coul d have and shoul d



have been done by themwas | et out to outside i ndependent
contractors.

Ext ensi ve evi dence was taken wth respect to Respondent havi ng
subcontracted tractor work, both wheel and heavy, to outside contractors,
principal |y Paul Rosas and Sons in 1977 and 1978. That tractor work was work
that the laid off tractor drivers could have perforned and such subcontracting
greatly increased in 1978 over 1977. Nothing was put in evidence wth respect
to the extent of subcontracting in years prior to 1977.

M. Me Anderson, |ong-tine enpl oyee and of fi cer nanager of
Respondent, called as a wtness for the General Gounsel testified that
Respondent had al ways contracted out si de equi pnent contractors, that they had
done so for 25 years. In answer to the question of who nakes the determnation
when Respondent subcontracts tractor work, M. Anderson answer ed:

The determnation is nade by the grower and in
anticipating that—+to explain a little further,
everything i s keyed off fromwhen you want to
harvest a crop. |If you want to harvest |ettuce in
Decenber, it keys off that you have to start the
ground back in July and flooding it for sunmer,
leave it lay idle and let it dry up then and | et
it get ready to start planting then in a certain
date in Septenber. So each field has to be put on
schedul e.

"You start that planting to that day so you can start
water and so your ground has to be put on a schedul e
to be worked up, certain period, and if you ve fallen
behi nd and then the grower says | need this job done
today, do we have the equi pnent, that's up to the
tractor forenan to say yes or no. And then we get
sonebody to help out I1f we do not have the equi pnent
todoit ontine. Soit is agrower. He says to the
tractor foreman | need this field to plant and
irrigate at this certain date. It has to be done."
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M. Nakadaira testified that there is only so nuch grow ng season for
each crop and if the cropis late getting in the ground they do not get the
needed yield fromthat crop. If Respondent is behind in preparing the ground
and all the tractors are in use, they resort to outside contractors wth the
equi pnent to do the work.

M. Nbkadaira also testified that he coordinated the tractor work
in preparing the land for the planting of lettuce in 1978 wth the grower of
the other unit, M. Ral ph Yocumso that they woul d avoid having to
subcontract tractor work.

Lee Rutledge, |ong-tine enpl oyee and tractor forenan of
Respondent cal | ed by the General (ounsel, when asked as to who nakes the
decision to get outside help, testified:

"W talk it together. Ve get together- -the

supervi sor or superintendents, the growers, Mss

Ehat he vork | soehal we can { do 1t with the.

bl b Lo et caugnt “op w LR 1. o get ths o

B?;L![ C'tjlhgr c(r:ggp"l n.... get the ground ready to

M. Rutledge al so testified that they never subcontracted unl ess they
have nore than they can do with their own tractors. They do not just let their
equi pnent sit. Respondent had all of its heavy equi prent going wth the nen
they had. Rosas and Sons did the work Respondent could not get to get the
fields ready to plant.

Nb evidence was put in the record either specifically or generally
that Respondent not only had work in his fields but had the equi pnent avail abl e
to do that work in a tinely nanner.

| find that Respondent only subcontracted its tractor work to

outside contractors when it did not have its own- equi pnent

- 10 -



available to do the job in a tinely nmanner.

In support of its position, Respondent, over the
strenuous objection of the General Counsel that it was i nadm ssibl e evi dence,
had introduced through M. Anderson an exhibit conpiled under the direction of
M. Anderson in his position as office nanager fromother office records, all
of which were available to the General Gounsel, which showed the use put to
every one of Respondent's heavy tractors during the applicable tine period and
establ i shed that no such tractors were avail able for use by Respondent’'s laid
off drivers. BEven without the introduction of this useful exhibit, I would
nake such a finding.

D @l lective Bargaining

M. Anderson testified that Respondent had never notified the UFW
of any of the tractor jobs before they were subcontracted. He testified that
after the UFWwas certified on August 5, 1977 he participated in contract
negotiations, attending all except one neeting, until a contract was entered
into and that during those negotiations, it was brought out and agreed that
Respondent continue operations as it always had in the past twenty-five
years. Respondent saw no need to notify the union.

Qver the strenuous objections of the General (ounsel, Respondent had
introduced into evidence its Exhibits 8 through 12. These exhibits were
phot ostati c portions of subject matter relating to subcontracting taken from
vol umnous mnutes prepared for Respondent by a secretarial service. The
obj ecti ons were based essentially on best evidence and hearsay. The General
Qounsel al so obj ected strenuously to the introduction of a photostatic copy of
the col | ective bargai ni ng agreenent between Respondent and the URWwhi ch

culmnated fromtheir collective bargai ni ng
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efforts, admtted as Respondent Exhibit 13. Section 1160.2 of the Act provides
in pertinent part "Any such proceeding shall, so far as practicable, be
conducted in accordance wth the Evidence Gode." |In the interest of such
practicality, common sense, and in confornance wth the BEvidence CGode, these
exhibits were admtted.

Respondent Exhibits 8 through 13 do i ndeed establish what | woul d
determne even wthout them that subcontracting of tractor work had been one
of the subjects negotiated on between the parties, and this specifically
included the tractor work. Respondent's Exhibit 8 mnutes of negotiating
neeting hel d on Novenber 16, 1977 reads in part:

"Mss Smth: Soin order to catch up at tines when

you don't have enough equi pnent you hire outside

peopl e?

M. Anderson: Yes, wth big crops it hits all at one

tine and we need to hire outside hel p to catch up.

They supply the nen as well as the equi pnent."

Respondent Exhibit 9, mnutes of a negotiating neeting hel d February
9, 1978, reads in part:

"Mss Smth: Wat we are worried about is if you need

a nman to do the job you shoul d hire soneone who has

seniority, but if you need a man and a nachi ne then

that comes under the sub-contracting part of the

contract proposal . "

Mss Ann Smith was the negotiator for the UFW

The other mnutes and the col |l ective bargai ni ng
agreenent itself establish clearly that the i ssue of subcontracting was
negoti ated and agreed to.

I'V. Gonclusions of Law and O scussi on

| find Respondent is an agricultural enployer wthin the neani ng

of Section 1140.4(c) of the Act.

| find the UFWis a | abor organization' within the
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neani ng of Section 1140.4(f) of the Act.

| find Jesus Castellanos Gortez, Mguel Mreno, Sergio F del
Qordova, Jose C Esquibel, and Maxi no Mendoza are agricul tural enpl oyees w thin
the neani ng of Section 1140.4(b) of the Act.

It is alleged that the above naned enpl oyees were laid of f
because of their activity on behalf of the UP\Wand M. GCastel | anos because
he had filed charges and given testinony at a hearing. Wile it is true that
M. Castellanos had testified at a Board hearing agai nst Respondent and
while it is true that Respondent was found in the past to have coomtted
unfair |abor practices, and specifically against M. Castellanos, it does
not automatically followthat every lay off affecting that enpl oyee is
notivated by anit-union aninus and is discrimnatory per se under the Act.
Respondent had val i d busi ness reasons for |aying off the five enpl oyees.
There was not enough work to keep all of its tractor drivers busy.
Respondent decided in its managenent prerogative to lay off five enpl oyees
and it laid themoff according to seniority. Mich is nmade i n the General
Qounsel 's case that in the eyes of M. Castellanos that seniority list was
not proper because two enpl oyees were granted what he considered to be
speci al privileges and shoul d have been dropped bel ow him The Act does not
govern seniority lists. It is axionmatic that seniority rights are matters of
contract rights flow ng froma contract between an enpl oyer and a uni on.
Absent that agreenent an enpl oyee’ seniority rights are dependent on , what
if anything an enpl oyer wll recognize. { course, if an enpl oyer
discrimnates for reasons proscribed by the Act that is another matter, but
it has nothing to do wth seniority rights. Conpl ain as he woul d, Respondent

had no duty to get back to M.
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Castellanos. He is not the certified representative of Respondent's

enpl oyees. The UFWis Respondent presented the seniority list in confornance
wth the request of the UFW if anyone had the right to conplainit was the
UFW It did not. Respondent was only trying to be fair. Wen the collective
bar gai ni ng agreenent was actually entered into tenporary, |eaves of absence
w thout |oss of seniority were indeed provided for Ghe will find this in
"Suppl enental Agreenent No. 2 Seniority” attached to that agreenent.

Al of the tractor drivers, including those renaining on the payrol |
were UFWadherents. Some wore buttons; sone did not. It is true that M.
Castel | anos was a | eader anong his fell ow enpl oyees but so was Qigario Perez,
another tractor driver. It is contended that to reach M. Perez on the
seniority list, Respondent would have to lay off all of the tractor drivers.
But, as pointed out above, if one wanted to reach Perez and Castel | anos, why
use the seniority list at all. A that stage of the gane, Respondent had no
such obligation. But it did use the seniority list and M. Castel |l anos and
four others were affected. But sinply because they were does not warrant a
finding that it was for reasons proscribed by the Act. The fact of the natter
is that there was no work in the fields or in the shop for these enpl oyees to
do.

Respondent, before and subsequent to the lay-off, subcontracted work
that the |aid off enpl oyees coul d have done, coul d have done if the proper
equi pnent were available, which it was not. Plan as it wll, Respondent cannot
control all the factors that go into land preparation. Qe thing is certain,

bef ore one can harvest a crop, it has to be planted and pl ant ed
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ontine. And the work has to be done. Even if Respondent recalled the five
enpl oyees what would they sit on to do that work? It is clear that that
equi pnent was not avail abl e. Additional nachi nes were needed and contractors
who provi ded those nmachi nes brought their own nen. Respondent had no
obligation to | ease machines or to work its own nachi nes nights.

These | ayoffs were not conduct carrying with it unavoi dabl e
conseqguences whi ch the enpl oyer not only foresaw but whi ch he nust have
i ntended and they do not bear their own indicia of intent to discrimnate.
Avondal e Shipyards, Inc. v. NNRB (CA 5) (.1968) 391 F.2d 203, 67 LRRM 2652,
NLRB v. Geat Dane Trailors, Inc. (1967) 388 U S 26, 65 LRRVI 2465, N.RB v.
Brie Resister Corp. (1963) 373 US 221.

Respondent has come forward wth evidence of legitinate and
substantial business justification for its conduct. There was no di sparate

treatnent in the lay off. Xaloy, Incorporated (1969) 175 NLRB 693, 71 LRRM

1132. Know edge w thout nore does not nake a lay-off discrimnatory. VWdtkins
Genter (1965) 156 NLRB 442, 61 LRRM 1063. John F. Quneo . (1966) 160 NLRB
670, 63 LRRV 1030.

Nor does know edge al one establish a violation for the giving of
testinony. There was no evidence introduced to showthat this Respondent's
conduct, since the resolution of the previous unfair |abor practice in My,
1977, has been anything but exenpl ary. Proof of the pudding is in the contract
negoti ated between the parties. J.P. Sevens and (., Inc. (1967) 167 NLRB
258, 66 LRRM 1030.

It is contended by the General (ounsel that the subcontracting

was subject to prior collective bargaining. Sub-
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contracting of work done by bargai ning unit enpl oyees is a subject for
nandat ory bargai ning. F breboard Paper Products Gorp., (1964) 379 U S 203, 57

LRRM 2609. But whether an enpl oyer can act unilaterally in a natter of
subcontracting i s dependent on all the circunstances.
In Central Rufina, (1966) 161 NLRB 696, 63 LRRMI 1318, the NLRB

st at ed:

"...(The Respondent was faced not only

wththeinability to operate efficiently
because of matters beyond its control,
but, also, in viewof the curtail nent

of its bank credit on which the Respondent's
oEer ation was conpl etely dependent, w th
the inability to operate at all. It

woul d appear, therefore, that in the
circunstances of this case, the factors
vwhich led to the Respondent's deci si ons
to subcontract and to termnate its
grinding are not peculiarly suitabl e

for resolution wthin the

col | ective bargai ning framework; on

the contrary, It seens certain that

no anount of give-and-take in
negotiations coul d have forestalled

the Respondent's inevitabl e decision

to cease operations for the season.
Moreover, It is a well-established
principle in the Puerto R can sugar
Industry that a "force majeur " nay

be sufficient cause for curtail nent

of the grinding season, and Respondent's
response to the "force naj eur" present
in this case was consistent wthits
past practice and the past practice

of the Puerto R can sugar industry
generally. Fnally, we enphasize our
recent statenment that "our condemmation
in Fbreboard and |i ke cases of unil ateral
subcontracting of unit work was not

i ntended as | ayi ng down a hard and

fast newrul e to be nechanically applied
regardl ess of the situation involved."
The NLRB t hereupon cited Vésti nghouse
Hectric Gorp. 1965 GCH NLRB, 150

N_LRB 1574.

This wel | -established principle is particularly applicable to the

case at hand Respondent had been in the practice
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of subcontracting tractor work for 25 years and only did so when conpelled to
do so because it | acked the equi prent, when certain circunstances presented
thensel ves, to do required work in a tinely nmanner. Tine and nature wait for
no man. This procedure in no way constituted a change in operations but rather
a continuation of an economc necessity. The advent of a union does not
requi re an enpl oyer to change operations until and in fact those changes have
been bargai ned for. Wat an enpl oyer was doi ng bef ore he can continue to do.

But the fact of the matter is the UFWand Respondent di d bargai n and
the UPWwas i nf orned about Respondent having a past practice of subcontracting
tractor work. Not only did they bargain but they agreed that that practice
coul d conti nue.

hre mght, wonder how the URWcoul d charge Respondent with refusal to
bargai n when the facts so. clearly point out that the parties did bargain on
the very points at issue herein. An examnation of the charge wll showthat it
has been filed by an individual who naned only hinsel f as the aggrieved party.
That charge was never anended nor did any party, including the UFW join and
yet the conplaint is filed in the nane of the UPW M. GCastel |l anos, the
charging party, while he may be on the negotiating coomttee, has no apparent
official position wth the UFW For an enpl oyer to be conpl ai ned agai nst
ostensibly in the name of a union wth which it has just successful |y concl uded
contract negotiations that it has refused to bargain in good faith is not
conduci ve to good | abor relations, the purpose for which the Act was enacted.

Because the issues were joined and a full hearing had, this Decision

iswitten on the nerits of the conplaint as- witten.

| find, that Respondent has not interfered wth, restrained
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and coerced agricultural enployees in the exercise of their rights
guaranteed in Section 1152 of the Act, violating Section 1153(a) of the Act.

| find that Respondent has not discrimnated agai nst enpl oyees in
regards to their terns of enploynment in order to di scourage union activity, and
has not violated Section 1153(c) of the Act.

| find that Respondent has not discrimnated agai nst an agri cul tural
enpl oyee because he filed charges and gave testinony in a Board hearing and has
not violated Section 1153(d) of the Act.

| find that Respondent has not refused to bargain collectively in
good faith wth the UFWand has not in any way viol ated Section 1153 (e) of the
Act .
V. Reconmendat i on

Havi ng found that Respondent has not engaged in any unfair |abor
practices wthin the neaning of Sections 1153(a), (c), (d) and (e) of the Act,
| shall and do hereby recommend that the conplaint issued agai nst Respondent be
dismssed inits entirely. 1 nmake the fol |l ow ng recoomendati on; based upon the
entire record, the findings of fact, conclusions of law and pursuant to
Section 1160.3 of the Act.

CROER
The conpl ai nt agai nst Respondent is hereby di smssed

wth respect to all allegations contained therein.

DATED.

PALL D QUMM NG5
Administrative Law Gficer
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