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DEA SI ON AND CRDER
O February 4, 1980, Admnistrative Law Oficer (ALO Bernard S.

Sandow i ssued the attached Decision in this proceedi ng. Thereafter, Respondent
tinmely filed exceptions wth a supporting brief . The General Counsel filed a
brief inreply to Respondent's excepti ons.

The Board has consi dered the record and the ALOs Decision in |ight
of the exceptions and briefs and has decided to affirmthe rulings, findings,
and concl usions of the ALOas nodified herein, and to adopt his recommended
Qder as nodified herein.

I n 1975, Respondent's enpl oyees took part in a strike of
Respondent' s operations. The Board subsequently determned that the strike
was a pre-Act strike and concl uded that the enpl oyees were economc strikers.

Julius Gldman’s Egg Aty (Sept. 27, 1977) 3 ALRB Nb. 76. (n August 31, 1977,

the UFWTfiled a charge agai nst



Respondent, alleging that it had refused to reinstate the strikers. Oh June
30, 1978, the parties entered into an infornal settlenent agreenent, approved
by the Regional Drector, to resol ve the issues rai sed by the charge.

Inrehiring the returning strikers, Respondent followed a policy of
rehiring themas "new enpl oyees”, thus denying themthe seniority rights they
had accrued prior to the strike. Respondent continued to followthis rehire
policy in 1977, 1978, and 1979, O July 7, 1978, the Board certified the UFW
as the exclusive collective bargai ning representati ve of Respondent's
enpl oyees. During the subsequent negotiations, which resulted in a collective
bar gai ni ng agreenent signed on April 23, 1979, Respondent stood firmon its
position that the rehired strikers were not entitled to seniority accruing
fromtheir original pre-strike hire dates, and bargai ned to i npasse over the
i ssue. After the UPWfiled a grievance over the issue on July 27, 1979, the
UFWand Respondent agreed, on August 9, 1979, to place the grievance in
abeyance and present the issue to this Board. Oh August 30, 1979, the UWFW
filed the instant charge, alleging that Respondent had di scri mnated agai nst
the returning strikers by denying themtheir seniority rights.

Respondent excepts to the ALOs conclusion that the denial of
seniority rights to the returning strikers violated section 1153(c) and (a) of
the Act. Ve find no nerit in this exception.

V¢ concl ude that Respondent’'s denial of seniority rights to the
returning strikers was a violation of section 1153(c) and (a) of the Act. It
is well established that returning economc strikers are entitled to full

reinstatenent, including seniority
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rights, upon their return to work. Laidlaw Gorp. (1968) 171 NLRB 1366 [ 68 LRRM
1252], enf. (7th Ar. 1969) 414 F.2d 99 [71 LRRM 3054], cert. den. (1970) 397
US 920 [73 LRRM 2537]. Respondent's action changed the pre-strike relative

seniority standing of the enpl oyees to the detrinent of the strikers, thus
inpairing the tenure of their enpl oynent and penalizing themfor their union
activities. Such conduct had the foreseeabl e consequence of di scouraging
union activity and was therefore inherently destructive of the enpl oyees'
organi zational rights. See NNRBv. Eie Resistor Corp. (1963) 373 U S 221
[53 LRRVI 2121] .

Respondent' s asserted justification for denying seniority rights to
the returning strikers was that it did not wsh to penalize those enpl oyees
who worked during the strike. This reason does not constitute a legitinate
and substantial business justification for its actions. Furthernore, we note
that, when an enpl oyer's conduct is inherently destructive of organizational
rights, its business justifications may be discounted in light of such
conduct, since "whatever the clained overriding justification nmay be, [the
conduct] carries wth it unavoi dabl e consequences whi ch the enpl oyer not only
foresaw but which he nust have intended.” NLRBv. Eie Resistor Corp., supra,

373 US at 228. See also NNRBv. Qeat Dane Trailers, Inc. (1967) 388 US. 26

[65 LRRM 2465]. V¢ therefore conclude that Respondent’'s denial of seniority
tothe returning strikers violated Labor Code section 1153(c) and (a). N.RB
v. Bie Resistor Gorp., supra; General Hectric Go. (1948) 80 NLRB 510 [23
LRRV 1094] .

Respondent excepts to the ALO s concl usion that the

6 ALRB No. 61 3.



under|ying charge was tinely filed pursuant to section 1160.2 of the Act. V¢
find no nerit in this exception. Wen Respondent began to rehire returning
strikers inthe fall of 1977, it inforned each enpl oyee, either orally or by a
witten notice, of its policy of treating the rehired strikers as new
enpl oyees. The WFWfiled the instant charge on August 30, 1979. The ALO
found that the enpl oyees were not, as Respondent contends, put on notice as to
the loss of their seniority rights by the statements nmade to themon the date
of their enploynent application.? The ALO concluded that the enpl oyees had
notice of the violation, and the six-nonth limtation period of section 1160. 2
began to run on April 23, 1979, when the col | ective bargai ni ng agr eenent
bet ween the UFWand Respondent was signed and when inpasse occurred over the
issue of the seniority rights of the strikers, wherein Respondent nade cl ear
its intentions to deny themtheir pre-strike seniority rights. The ALO found
that the charge was therefore filed well wthin the six-nonth period.

V¢ need not rely on the ALOs concl usion that the enpl oyees

were not put on notice of Respondent's discrimnatory

1/The witten notice stated:

It has been explained to me, and | understand, that | have been rehired
by EGGATY under the terns of their contract wth Teansters Uhion,
Local #186 and | knowthat | have returned to work for EGG A TY as
though | were a new enpl oyee even though | previously signed a statenent
saying: | "hereby unconditionally request re-instatement." | fully
understand that | have not been re-instated, but | have been rehired.
(enphasis in original)

The ALO found that the notice was anbi guously worded and found that Respondent

had not net its burden of proof that the enpl oyees were on notice that their
seniority rights had been forfeited.

6 ALRB No. 61 4,



conduct until April 23, 1979, to find that the charge was tinely filed. W
concl ude that Respondent's conduct in naintaining and giving effect to a
discrimnatory hiring policy was a continuing violation of the Act which
occurred wthin the six-nonth period i nmedi ately preceding the filing of the
charge. The |limtations period of section 1160.2 was designed to prevent the
litigation of stale clains. In order for the Board to find a violation of the
Act, events within the six-nonth period nust in and of thensel ves constitute
an unfair |abor practice, although earlier events may be used to shed |ight on
the true character of nmatters occurring within the limtations period. Local

Lodge 1424 v. NLRB (Bryan Mg. (0.) (1960) 362 U'S. 411 [45 LRRM 3212].

In the instant case, Respondent inaugurated a
discrimnatory rehire policy in the fall of 1977, when it began to rehire its
returning strikers as new enpl oyees, thus stripping themof their seniority
rights. The fact that Respondent initiated this policy nore than six nonths
before the filing of the charge does not nean that the charge was tine barred.
The issue is not sinply whether Respondent coomtted an unfair |abor practice
by initiating the policy, but whether it violated the Act by naintai ning and
giving effect to that policy. VW have found that Respondent's policy was
I nherently destructive of enpl oyee rights and was therefore unlawful on its
face. Wthin the six nonths prior to the filing of the charge and thereafter,
Respondent continued to maintain and apply this policy by insisting to inpasse
during negotiations on its practice of denying pre-strike seniority rights to

strikers, and by rehiring three returning strikers under this

6 ALRB No. 61 5.



policy.Z W conclude, therefore, that, although the initiation of the policy
occurred before the start of the six-nmonth period, Respondent's conduct in

nmai ntai ning and giving effect to the discrimnatory policy constituted an
unfair labor practice wthinthe l[imtations period. Potlatch Forests, Inc.
(1949) 87 NLRB 1193 [25 LRRM 1192], rev'd on other grounds, NLRB v. Potl atch
Forests, Inc. (9th dr. 1951) 189 P.2d 82 [28 LRRM 2128]; Mason & Hanger-S | as
Mason (0., Inc. (1967) 167 NLRB 894 [66 LRRM 1200], enf'd in pertinent part
(5th dr. 1968) 405 F.2d 1 [69 LRRM 2948]; Hggins Industries, Inc. (1964) 150
NLRB 106 [58 LRRM 1059] .

Respondent excepts to the ALO s concl usion that the June 30, 1978,
settl enent agreenent concerning the charge filed on August 31, 1977, did not
di spose of the matters set forth in the conplaint in this case. & agree with
the AAOs finding that the seniority rights of the strikers were not resol ved
or decided by the settlenent agreenent. The agreenent, which settled a charge
concerning the rehire of the strikers, operated only to provide for their
rehire and nade no nention of a forfeiture of their seniority rights.

RO
By authority of Labor Code Section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent, Julius

Gldnman's Egg Adty, its officers, agents, successors, and assigns, shall:
1. Cease and desist from

Z Respondent hired Heriberto S. Baribay on June 9, 1979, and Maria L.

Mrales and Maria J. Rodriguez on Septenber 1, 1979.
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(a) Failing or refusing to give recalled or rehired economc
strikers full seniority rights, or in any like or related nanner
di scrimnating agai nst any enpl oyee because of his or her nenbership in or
activities on behal f of the Uhited FarmWrkers of Anerica, AFL-A O (URW or
any ot her |abor organization

(b) Mintaining or giving effect to any seniority policy
whi ch abridges the seniority of, or otherw se discrimnates agai nst, any of
Its enpl oyees wth regard to any aspect of his or her enpl oynent rel ationship,
because he or she engaged in a strike or any other union activity or protected
concerted activity.

(c) Inany like or related manner interfering wth,
restraining, or coercing enpl oyees in the exercise of rights guaranteed by
Labor Gode section 1152.

2. Take the followng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Qve all recalled or rehired economc strikers ful
seniority rights and nake themwhol e for any economc | osses they nmay have
suffered since February 28, 1979, because of the deprivation or suspension of
their seniority rights.

(b) S gnthe Notice to Emwl oyees attached hereto, and after
its translation by a Board agent into appropriate | anguages, reproduce
sufficient copies of the Notice in each | anguage for the purposes set forth
her ei naf t er.

(c) Mail copies of the attached Notice in al
appropriate | anguages, wthin 30 days after issuance of this Qder, to al
enpl oyees enpl oyed by Respondent at any tine fromand including February 28,

1979, until the date of issuance of this
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Q der,

(d) Post copies of the attached Notice in all appropriate
| anguages i n conspi cuous places on its property, including places where
noti ces to enpl oyees are usual |y posted, for 60 days, the tines and pl aces of
posting to be determned by the Regional Drector. Respondent shall exercise
due care to replace any copy or copies of the Notice which nay be altered,
def aced, covered, or renoved.

(e) Arrange for a Board agent or a representative of
Respondent to distribute and read the attached Notice in all appropriate
| anguages to its enpl oyees assenbl ed on conpany tine and property, at tines
and pl aces to be determned by the Regional Drector. Follow ng the readi ng,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and managenent, to answer any questions the enpl oyees nmay have
concerning the Notice or enpl oyees' rights under the Act. The Regi onal
Drector shall determne a reasonable rate of conpensation to be pai d by
Respondent to all nonhourly wage enpl oyees to conpensate themfor tinme |ost at
this readi ng and the questi on-and-answer peri od.

(f) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, what steps have been taken to conply
wthit. Uoon request of the Regional Drector, the Respondent shall notify
hi mi her periodically
TITETTTLTTTTTT ]

LITETTETTTTTTT ]
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thereafter in witing what further steps have been taken in conpliance wth

this Oder. Dated: Decenber 1, 1980

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

JGN P. MCARTHY, Menber

6 ALRB No. 61 9.



NOT CE TO BEMPLOYEES

After a charge was filed against us by the United FarmWrkers Uhion and after
a hearing was held at which each side had a chance to present its facts, the
Agricultural Labor Relations Board has found that we interfered with the
rights of our workers to help one another as a group. The Board has told us to
send out and post this Notice.

V¢ wll do what the Board has ordered and also tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organi ze thensel ves;
2. To form join, or help unions;

3. To bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a contract or to
hel p or protect one another; and

5. To decide not to do any of these things.

Because this is true, we promse that:

VE WLL NOI do anything in the future that forces you to do or stops you from
doing, any of the things |isted above.

Especi al | y:

VEE WLL NOT fail or refuse to give recall ed economc strikers full
seniority rights.

VE WLL NOI mai ntain or give effect to any seniority policy which abridges
the seniority of, or otherw se discrimnates agai nst any enpl oyee, because
he or she engaged in a strike or union activity or protected concerted
activity.
VEE WLL give all recalled economc strikers full seniority rights and nake
t2 gem \Shgl e for any economc | osses they may have suffered since February

, 1979.

Dat ed: JULIUS GQLDVAN S EGG A TY
By:

Representati ve Title

If you have any questions about your rights as farmworkers or this Notice,
you rmay contact any office of the Agricultural Labor Relations Board. (e
office is located at 528 South "A' Street, knard, California 93030. The
t el ephone nunber is (805) 486-4475.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
6 ALRB No. 61 10.



CASE SUMVARY

Julius Gldman's Egg Aty (AW 6 ALRB No. 61
Case No. 79-CE 89- X

ALO DEd S ON

The ALO concl uded that Respondent viol ated section
1153 (¢) and (a) of the Act by hiring returning economc strikers as "new
enpl oyees", thereby denying themfull reinstatenent rights, including
seniority. Wien Respondent rehired the strikers in the fall of 1977, it
I nformed each enpl oyee, either orally or by a witten notice, of its policy of
treating rehired strikers as new enpl oyees. The UWFWfiled the charge herein
on August 30, 1979. The ALO concluded that the charge was tinely filed wth
respect to the six-nonth limtation period of section 1160.2, reasoni ng that
t he enpl oyees did not have clear notice of the violation, which began in 1977,
until April 23, 1979, the date on whi ch the UFWand Respondent signed a
contract and inpasse occurred over the issue of the seniority rights of the
rehired economc strikers.

BOARD DEA S ON

The Board affirnmed the ALOs Decision, concluding that Respondent's
conduct in depriving rehired economc strikers of their seniority rights was
i nherently destructive of enpl oyee rights and therefore viol ated section
1153(c) and (a). The Board concluded that the charge was tinely filed, but
only wth respect to Respondent's conduct which occurred during the six nonths
preceding the filing of the charge. The Board found that, although Respondent
Initiated its policy of discrimnatory abridgenent of enpl oyees' seniority
wel | before the coomencenent of the six-nonth period prior to the filing of
the charge, Respondent violated the Act by continuing to rmaintain and gi ve
effect to this unlawful policy wthin the six-nmonth period. The Board ordered
Respondent to cease and desist fromnaintaining or giving effect to the
discrimnatory seniority policy and ordered Respondent to give rehired
economc strikers full seniority rights.

* * %

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * %



In

JUIWL GDVWN S EGG ATy,

and

SAMEL SALGADQ

the Matter of:

= Tt
STATE CF CALI FORN A —_—

AR QLTURAL LABCR RELATI ONS BOARD

CASE No. 76-CE89- X

Respondent ,

N N N N N e e e e e’

Charging Party.

RCBERT W FARNSWRTH  Esq. appearing for Ceneral Qounsel,
Agricultural Labor Rel ations Board.

MLAUGHIN & IRMN by TIMOTHY F. RYAN Esq., _appearing
for Respondent.

ART ULLNAN Legal worker of the United FarmWrkers  of
Arerica, AFL-AQ appearing for Charging Party.

That a contested Hearing cane on, commenci ng Decenber 11, 1979,

before BERNARD S. SANDON Admnistrative Law OGficer, in xnard, California.

That the followng prelimnary natters, notions and stipul ati ons,

were entertai ned and rul ed upon accordi ngly:

1. Mtion to Intervene, based upon oral notion, by Qurt Ul nman, |egal

worker with the Lhited FarmVWrkers of Anerica, AFL-



AdQ in behalf of and representi ng SAMJEL SALGADO t he Chargi ng
Party; Said Mition is nade pursuant to 8 Galifornia Admnistrate
Code Section 20258. Uoon inquiry, no objection was voiced; there-
fore, said not on to Intervene was granted, and the pl eadi ngs are
now to reflect SAMJEL SALGADQ Charging Party and I ntervenor.

2. It was so stipulated that:

(a) As aresult of a pre-hearing conference of this
natter, an agreenent to stipulate to all facts had been entered
into between all the parties and that the natter be submtted
upon said stipulation, identified as exhibit respondent Ain
evi dence, together wth other witten docunentati on of record.

(b) That the parties nay properly offer docunentation
referred to in said agreenent to stipulation (exhibit respondent A)
and the sane were properly presented and recei ved and identified
accordingly as Respondent Exhibits Cand D

3. That General Qounsel offered their noving/fornal
papers, W th no objections thereto, and they and each of themwere
so admtted into evidence, as foll ows:
1A the unfair |abor practice charge, case nunber 79-CE 89- QX
filed on 830/79; IB the conplaint, notice of hearing and notice
of pre-hearing conference, case nunber 79-CE89-OX 1C answer
to conpl ai nt, case nunber 79-CE 89- X

PLEAD NGS.  ADM SS ONS

1. That a true and correct copy of the original charge
in case nunber 79-CE89-OX filed by Samuel Sal gado on August 50,

1979, was duly served on respondent Julius Goldman's Egg Aty or.

or about August 28, 1979.
2. That respondent, engaged in agriculture in Ventura



Gounty is and has been at all tines material herein, an agricult-
ural enployer within the neaning of Section 1140.4 (c) of the Act,

3. Sanuel Salgado is now, and at all tines rel evant
herein, has been an agricultural enpl oyee wthin the neani ng of
Section 1140.4 (b) of the Act.

4. That at all times relevant herein, the Lhited Farm
Wrkers of Arerica, AFL-A G has been a | abor organization wthin
the neaning of Section 1140.4 (f) of the Act.

5. That at all tines relevant herein the people as setforth
i n paragraph nunber 5 of the conplaint, and each of them are in-
corporated by reference herein as if nane by nanme fully setforth and
nade a part hereof, are agricul tural workers.

6. That on July 7, 1978, the Agricultural Labor Relations
Board certified the United FarmVWrkers of Arerica, AFL-AQ as the
excl usi ve bargai ning agent of all agricultural enpl oyees of the
Respondent in the State of California.

7. That on June 30, 1978, an infornal settlenent of
unfair |abor practice charge nunber 77-CE 14-V was approved by the
Regional Drector; that said charge had been filed by the UFWand:
desi gnat ed as case nunber 77-CE 14-V.

8. That on or about April 23, 1979, the Respondent and
the UFWentered into a col | ective bargai ni ng agreenent.

9. That during negotiations which resulted in the col |l ect-
I ve bargai ni ng agreenent, which was entered into on or about Apri
23, 1979, between Respondent and the UFW the parties discussed the
I ssue of seniority rights for strikers and reached a bargai ni ng

| npasse on that issue.



PLEAD NGS.  ALLEGATIONS, DENALS, DEFENSES

The conpl aint all eges that Respondent has viol ated sections of the
Act, and is charged with the foll ow ng:

1. Interfered wth, restrained and coerced, and is interfering
wth, coercing and restraining its enpl oyees in the exercise of the rights
guaranteed in Section 1152 of the Act by, on or about the date of the rehire
of each agricultural enployee setforth in paragraph nunber 5 of the conpl aint,
and incorporated by reference at this point as if each and every said nane was
setforth in full, did fail and refuse to recognize the original hire date as
the date of seniority for each and every economc striker; by these actions
Respondent is treating the economc strikers as new enpl oyees, denyi ng them
their seniority rights inretaliation for their participation in concerted
activity and for their support of the UFW union

2. Engaging in unfair |abor practices affecting agriculture
w thin the neani ng of Section 1153 (a), (c¢) and (d) of the Act, by its acts as
setforth above.

The answer deni es that Respondent has violated the Act and/or any
Sections thereunder, and setsforth the further affirnative defenses:

1. That the action is barred pursuant to the provisions of Section
1160. 2 of the Agricultural Labor Relations Act, in that the alleged unfair
| abor practices occurred nore than 6 nonths prior to the filing of the charge
wth the Board and servi ce of a copy thereof upon the Respondent;

2. That the case nunber 77-CE-14-V all eged that the enpl oyees naned
therein were discrimnated agai nst by Respondent's application of its rehire

policy; that the said charge enconpassed



rights affected by that policy, including seniority rights; that
the charge was settled and the settlenent of that charge extingui shed
all clains of these alleged illegal acts - inclusive of this one,
and the Board therefore is here wthout jurisdiction;

3. That the settlenment entered into in case nunber 77-C&
14-V, settled all issues arising out of the enployer's rehire
policy; that this charge is the equivalent of an objection to the
terns of the settlenent and as such is not nmade by the proper
party and is not tinely wthin the neaning of Section 20298 (b) of the
Board's Regul ati ons.

SECTIONS G- THE ACT
LABCR GCDE SECTI ON 1152- R GHTS F AR GULTURAL BEMPLOYEES

" BEnpl oyees shall have the right to self-organization, to form

join, or assist |abor organizations, to bargain collectively through
representatives of their ow choosing, and to engage in other concerned
activities for the purpose of collective bargaining or other mutual aid
or protection, and shall also have the right to refrain fromany or all
of such activities

LABCR GCDE SECTI ON 1153- UNFAI R LABCR PRACTI GES

"It shall be an unfair l[abor practice for an agricul tural enpl oyer

to do any of the follow ng:

(a) Tointerfere wth, restrain or coerce agricultural enployees; in
the exercise of the rights guaranteed in Section 1152.

(c) By discrimnation inregard to the hiring or tenure of enpl oynent, or
any termor condition of enpl oynent, to encourage or di scourage

nenber ship i n any | abor organi zati on.

(d) Todischarge or otherw se discrimnate agai nst an agri cul tural

enpl oyee because he has filed charges or given testinony under this

part.

LABCR GCDE SECTI ON 1160. 2- GOMPLAINT: - - - LI M TATI ONS

" Wienever it is charged that any person has engaged in, or is engagi ng
in any such unfair labor practice, the board, or any agent or agency
designated by the board for such purposes, shall have power to issue and
cause to be served upon such person a conplaint stating the charges in
that respect, and containing a notice of hearing before the board or a
nenber thereof, or before a designated agency or agencies - - - - No
conpl ai nt shal | issue based upon any unfair

-5-



| abor practice occurring nmore than six nonths prior to the filing of
the charge wth the board and the service of a copy thereof
upon t he person agai nst whomsuch charge is nade - - -

REGULATI ONS GF THE AGR QLTURAL LABCR RELATI ONS BOARD SECTI ON 20298
(b)- SETTLEMENT AGREEMENTS, REM EWCGF CBIECTI ONS

If the regional director enters into an infornal settl enent agree-
nent, over the objection of the charging party, prior to the issuance of a
conpl aint or after the i ssuance of a conpl aint but before the opening of
the hearing, the charging party nay seek review as foll ows:

(1) Wthin 5 days after entering into the settlenent agreenent the
regional director shall serve on the charging party, a copy of the
agreenent and a brief statenent of the reasons for its approval .

(2) Wthin 5 days after service of the agreement and stat enent,
the charging party nay file wth the general counsel a request for review
and a statenent of objections to the agreenent."”

THE BEM DENCE

I. Formal papers of general counsel containing the unfair
| abor practice charge, filed August 30, 1979; the conplaint; and notices
of prehearing and hearing; and, the answer to the conplaint - Exhibits,
General (ounsel 1A 1B, 1C

Il. Submssion of case nunber 79-CE 69-QX, by full agreenent
to stipulation of facts - Exhibit, Respondent A (wth attached English and
Spani sh rehire applications ).

I1l. List of rehired strikers, snow ng their nane, their
rehire date and their current status - Exhibit, Respondent B.

IV. The letter dated May 24, 1979, fromattorney for
respondent, Tinothy Ryan, Esg., to M. Emlio Hierta of the UFW- (as
referred to in paragraph nunber V of respondent's exhibit A Exhibit,
Respondent C

V. The letter dated July 13, 1979, fromRoberto De La
Quz of the UFW to M. John Sawyer, vi ce-presi dent of respondent -(as
referred to in paragraph nunber VI of respondent's exhibit A Exhibit,
Respondent D

M. The Board decision in 3 ALRB 76, Julius ldman’s
Egg dty -(as referred to in paragraph nunber |X of respondent's exhi bit
A Exhibit General CGounsel |ID.

MI. The <charge in wunfair |labor practice case nunber
77-CE-14-V - (as referred to in paragraph nunber |1 X of respondent's
exhibit A Exhibit General Gounsel |E

MII. The settlenment agreement of unfair |abor practice case
nunber 77-CE14-V - (as referred to in paragraph nunber | X of
respondent's exhibit A Exhibit General Counsel 1F.

-6-



That all parties were given full opportunity to participate in
the proceedings. After the close and submssion thereof, witten briefs were
filed by Respondent and General Gounsel in support of their positions tinely,
and whi ch were read and consi dered by nyself.

That based upon the factual stipulations, exhibits, matters of
record and noving papers and the entire record, including pertinent Code and
Act Sections and Regul ations alluded to, | nake the fol |l ow ng findi ngs,

concl usi ons and recommended deci si on:

. TIMELINESS OF THE CHARCE

Vie first address ourself to the issue concerning the tineliness
of the filing of this charge as dictated by Section 115C 2 of the Act
(referred to supra) toinitially determne whether if one be barred to pursue
a charge of an unfair |abor practice because of the failure to have filed the
sane wthin the allotted tine of 6 nonths fromthe occurrance of the sane.

That the charge was duly filed and served on or about August 30,
1979. As to when the tinme commenced running prior to said filing, the
foll owng dates and events have been presented as to have been the inception:
(1) June 30, 1978 - the date of the settlenent of case nunber 77-CE 14-V,
whi ch settled the issue of the rehiring of the economc strikers and addressed
itself solely to the issue contained therein nanely, their entitlenent to
apply for reenpl oynent and to be placed on a preferential list for the sane.
(2) Cctober, 1977, through Decenber, 1977 and continuing — these are the dates
of the signing of the application for enpl oynent/rehiring or the dates

enpl oyed/ rehired, per respondent’'s exhibit A
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and B in evidence, which was in accordance wth the terns of

the settlenent entered into of case nunber 77-CE 14-V.

(3) April 23, 1979 - the date that the collective bargai ning agree
nent was entered into and during whi ch negoti ati ons di scussi ons
were had regarding the rights of the economc strikers and specif -
ically seniority rights back to their original and first ever hire
date for this enployer, but to which an i npasse occurred and this
i ssue renai ned unresol ved.

(4) May 24, 1979 - the date of the letter fromrespondent counse

to the union, which confirned their position not to confer seniority
rights on one economc strikers.

(5 Any future dates, be they July 13, 1979 which was she reply
letter fromthe union so the respondent on the seniority issue, or
July 27, 1979, the date that she union filed a grievance on this

| Ssue.

It is accordingly found, that the sine commenced runni ng
on April 23, 1979, the date of the entering into of the collective
bar gai ni ng agreenent and when the i npasse occurred on the issue of
seniority rights, and not on any earlier date. That the dates of
the enpl oynent applications was not a "notice" to the enpl oyees of
their loss of seniority and therefore didnot commence the tine
running, for the reasons as setforth later under the di scussion of
the effect of said applications. The settlenent agreenent of
June 30, 1978 didnot commence the tinme running for it effected the
limted i ssue before the parties at that tine, which was the rights
of the economc strikers to be rehired/reenpl oyed accordi ngly and
was not inclusive of the issue of seniority rights and as nore

fully discussed |later under the effects of the settlenent of case



nunber 77- C& 14- V.

It is therefore concluded, that the case before us (79- (& - (X
charges commenced running April 23, 1979 and sai d charges havi ng beer.
filed and served on or about August 30, 1979, that the sanme was
tinely filed wthinthe limtations setforth and therefore this
action is not barred as to tineliness.

1. BFFECT GF THE SETTLEMENT CF 77-CE14-V

That the respondent argues, that the settlenent of 77-C&
14-V entered into between all parties on or about June 30, 1978
and so approved by the Regional Drector on said date, nust act as a
full and final determnation of all issues related to the economc
strikers and the charge filed in their behal f.

It nust be noted that the said charge directs itself solely
to the issue of the rights of said strikers to be reinstated, and
rehired and not discrimnated against in that regard, because of
their guaranteed rights of protected activities under the Act,
and particularly in exercising their rights to act in concert;
accordingly the settlenent could only effect that before it. The
action of refusing to offer back the jobs to those strikers who
were exercising said guaranteed rights was the unfair |abor prac-
tice so charged; there was no other charge nade, and to contend
that & settlenent coul d enconpass matters not before the parties
is erroneous. |f one were to contend otherw se, as respondent's ,
counsel suggests, then one would need a crystal ball to surmse
that acts otherw se discrimnatory woul d be exerci sed by an enpl oy-
er, after rehiring, not only to a refusal to grant the seniority
rights status (back to the original date of hire, prestrike), but
concei vably to a change in job classification after rehire, or a
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lowering of a pay rate after rehire, and on and on. Should all

of these beforenenti oned exanpl e i ssues have been settled upon
when they were not within the charge or such actions of discrimr
ation had not yet occurred and therefore coul d not have been
reasonabl y expected to have been contenpl ated within the settle-
nent. | think the answer is clear and obvious - no.

It is therefore concluded that (1) the settlenent could only

have settl ed and acted upon, based upon the terns of the settle-
nent, that issue before it solely, and that the issue before the
parties by the charge filed in 77-C&14-V was the rights to be

i ssued enpl oynent applications for rehiring and enpl oynent and t hat
said economc strikers had a right to return to work for this

enpl oyer, when a job openi ng becane available; (2) that seniority
rights of the said economc strikers upon their rehire was not
resol ved, concl uded or decided by the settlenent of 77-CE 14-V.

It is further concluded, for the reasoning and rational e above,
that this charge is not a nere objection to the settlenent terns
of 77-C&14-V, inthat the only issue to be resolved in said
settlenent was the rights of the said strikers intheir activities
as protected and accordingly not to be penalized for such activities
and therefore to have the right to apply for rehire/reenpl oyment
thereafter wth this enployer; therefore, this action which goes
to the issue of seniority rights not having been setforth or in

I ssue nor could it have been interpreted as being wthin the per-
aneters of the issue to have been presented in 77- CE 14-V
therefore, accordingly, it is found that this defense by respond-
ent tothis action, nust fail.

It is further noted herein, that respondent's argunment and
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contention that to grant the said strikers seniority rights back
to their original hire date would then prejudice and interefere

w th those workers seniority that did not strike and/or renai ned
on their job or were later hired. This is of course wthout nerit
and the cases have held to the contrary on this argunent in the
past, because they would only be so prejudiced if the economc
strikers were given an advantage upon returning rather than in
actuality only being returned to their status quo, and not being
penal i zed for exercising their protected activities; and, therefore
t hose enpl oyees that renained on their job or enpl oyees | ater
hired, also remain in their status Qoas to their accuml ati on of
seniority fromtheir hire date. GCertainly, those enpl oyees re-
naining at work were |ikew se guaranteed their right under the Act,
not to partake in union activities if they so desired and they certainly
are not being adversely effected by the exercise of the

said right, and |ikew se these engaging in concerted activities by
striking nust not be penalized as this would be destructive of the
workers interests. It has been continuously held that striking
enpl oyees on reinstatenent a e to be treated in all nasters invol v-
ing seniority and continuity of enployment as if they had not beer
absent from worKk.

1. BEFFECT G- THE EMPLOYMENT APPLI CATI ONS

According to the terns of the settlenent of case nunber
77-CE14-V and prior thereto, enpl oynent applications were sub-
mtted to the said economc strikers - said applications bei ng

attached to respondent's Exhibit A herein - which were in English
and Spani sh witten up to Decenber 16, 1977i and thereafter the

Instructions setforth therein were instead orally read to the
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applicants basically as setforth in witing and no further expl an-
ation. Respondent contends, that the effect of thisis, (1) inforns
the returning worker that he is a newworker and/or (2) that he

wai ves his or her seniority accunulated fromhis originally first
hiring date prestrike (3) that the instructions on the application
or read to the person are to be and were understood and that the
wordage was interprested to nean that to cone back to work for this
enpl oyer he or she gives up their seniority rights accuml ated and
therefore by the enpl oyee so signing he or she does in fact waive
seniority.

It is accordingly found, that the burden of proof of this affirm
ative defense is on the respondent, to prove by a preponderance o:
the evidence that the enpl oyees read the instructions that were in
witing, understood the instructions they read or that was read to
them and what they neant, and that said instructions were clear
and not anbi guous in their wordage and interpretati on and what they
neant, and likew se if orally read to the enpl oyee that it was
understood and to its neaning and to its effect upon the enpl oyee
and not anbi guous. Further, it has been stipulated that the term
inthe instructions that "it has been expl ained to ne” neans that
"where a worker could not read, the instructions were read to him

her", and further, "that if a worker asked questions about the
Instruction, the conpany representative answered the question”;
and after Decenber 16, 1977, when the instructions were not in
witing, but substantially the sane was orally read to the enpl oyee
the sane infornat on pertained - it is found, that these facts
do not establish the criteria or do not nmeet the sufficiency of
the evi dence necessary to carry respondent's burden of proof on
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the issue. A'so, the nere fact of certain words underlined in the
witten instructions does not give added wei ght to the understandi ng
of the instructions or their meaning, per se, and accordingly does
not add to the sufficiency of the evidence. Also to state and
underline, that the worker is "not being reinstated” but “being
rehired" is ceratainly only a play on words to a | ay person and

not hing nore coul d reasonabl y be expected to have been interpreted
therefrom certainly as intending to clarify any anbiguity in
their hiring status by the effect of these words and their neani ng
to be interpreted as effecting seniority rights, this attenpt fails
The respondent coul d have easily, with clarity and conci seness,
have indicated and stated in their instructions, as regarding
seniority, anyone of a nunber of things, i.e. (1) "you are being
hired wth no seniority rights" or (2) "you are being hired this
date and your seniority wth this enpl oyer starts (date) "
or "you are not being rehired, you are not reinstated, you are a
NEWenpl oyee" or anyother of the nunerous cl ear and obvi ous ways

of indicating "no seniority" or "I waive all seniority”.

The respondent al so contends that the effect of the enpl oyee signing
this instruction al so acts as a notice of a waiver of seniority and
If this be contended an unfair |abor practice, then the date of
signing of this instruction comences, the tinme running for the
conpl iance wth Section 1160.2 of the Act to file the charge

wthin 6 nonths thereafter, or to be barred. It is found, as

expl ai ned supra, that respondent has not carried his burden of
proof on this issue of the defense that the enpl oyee wai ved hi s
seniority or understood that he or she would not be entitled to

or receiving his seniority if he or she signed the application

-13-



and therefore fails as a notice to the enpl oyee of the same and
therefore fails as the event to commence the running of the said
tine period. The burden is on the respondent to prove by the
requi site degree of evidence that the enpl oyees were nade aware of
their loss of seniority and understood that and only then wll the
burden of proof have shifted to the charging party.

it is therefore concluded, that the instruction/application for
enpl oynent, attached to exhibit respondent A did not act to

wai ve the rights to seniority of the returning economc strikers
and further did not, upon its signing by the enpl oyee, commence
the running of the tineliness in filing provisions.

V. |'S THE RESPONDENT QU LTY CGF THE CHARGES | N 79- G- 89- X

Respondent is charged wth denying and refusing seniority
rights to the said reinstated economc strikers, in that they
refuse and fail to recognize the original (prestrike) hire date as
the date commencing seniority for each and every economc striker.
That admttedly by respondent the rehire of said economc strikers
has been as a new enpl oyee wth no seniority rights acknow edged.

Sriking enpl oyees on reinstatenent are to be treated in
all matters involving seniority and continuity of enpl oynent as if
they had not been absent fromwork. Respondent has in effect, by
instituting their rehire policy, deprived and penalized the econom c
strikers of their seniority earned fromtheir original and first
date of hire pre-strike, for having exercised their protected
activities under the Act.

It is found that respondent has deni ed the rehired econ-
omc strikers their seniority rights in retaliation for their par-
ticipation in concerted activity and their support of the UFW
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Respondent' s argunents as to the effect of the settlenent of case
nunber 77-CE14-V as a waiver of seniority rights, and their arg-
unent of the effect of the enpl oynent application | anguage as
inferring waiver of their seniority rights, and the effect of
their posture as to it being a penalizing as to the enpl oyees

who el ected to refrain fromengagi ng in concerted activities and
an unfair labor practice to themif the said strikers were grantee
back seniority rights upon reinstatenent, have each and every beer
di scussed and concl uded supra, and found to have | acked nerit.

It is therefore concluded that Respondent, by its rehire
policy of denying seniority rights to the reinstated economc
strikers, is a penalty and retaliation, and Respondent is guilty
of coomtting an unfair |abor practice in violation of Section
1153 (a) of the Act, by interfering wth, restraining or coercing
agricultural enployees in the exercising of their rights guarantee
In Section 1152 of the Act; It is further concl uded what Respond?
by its rehire policy of denying seniority rights to the reinstate:
economc strikers, is a penalty and retaliation, and Respondent is
guilty of coomtting an unfair |abor practice in violation of
Section 1153 (c) of the Act, by discrimnating in regard to the
hiring, tenure of enpl oynent and terns and conditions of enpl oy-
nent, to encourage or di scourage nenbership in a | abor organizati on.

That there was no evi dence of any conduct or inferences to
be made fromany conduct, that the Respondent discrimnated agai nst
an agricul tural enpl oyee because he has filed charges or given
testinony, and therefore the Respondent can not be found guilty of

charges filed of violation of Section 1153 (d) of the Act.
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REMEDY

Havi ng found that Respondent has engaged in certain unfair
| abor practices within the neaning of Labor Code Sections 1153 (a
and 1153 (c), | shall recomrend that Respondent cease and desi st
therefromand take certain affirmati ve action designed to effect-
uate the policies of the Act.

The unfair |abor practices coomtted by Respondent effect
the rights guaranteed to enpl oyees by Section 1152 of the Labor
Gode. It will be accordingly recormended that Respondent cease
and desi st frominfringing in any manner upon the rights guarantee
in Section 1152 of the Labor Code and to take certain affirnative
action.

Uoon the basis of the entire record, and the findings and
concl usi ons, and pursuant to Section 1160.3 of the Act, | hereby
I ssue the foll ow ng recommended:

RER

That Respondent, JULIUS GOLDVAN S EGG A TY, shall:

1. Gease and desist from

(a) treating the economc strikers and each of them
as nore fully setforth nane by nane in paragraph 5 of the conpl ain
on file herein in case nunber 79-CE89-0OX as new enpl oyees, thus
denying themtheir seniority rights in retaliation for their par-
ticipation in the concerted activity beforenentioned.

(b) in any manner interfering wth, restraining or
coerci ng enpl oyees in the exercise of their right to self organiz-
ation, to form join or assist |abor organizations, to bargain
col l ectively through representatives of their own choosing, and

to engage in other concerted activities for the purpose of coll ect
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ive or other nutual aid or protection, or to refrain fromany and
all such activities except to the extent that such right may be
affected by an agreenent requiring nenbership in a | abor organi z-
ation as a condition of continued enpl oyment as authorized in
Section 1153 (c) of the Act.

(c) discrimnating inregard to the hiring or tenure
of enpl oynent, or any termor condition of enploynent, to encour-
age or di scourage nenbership in any | abor organi zati on.

2. Take the followng affirnative action which is deened
necessary to effectuate the policies of the Act:

(a) To forthwth restore full seniority rights to
each economc striker of April 1C 1975, and as individually set-
forth in paragraph 5, and incorporated herein at this point, of
the conplaint en file herein in case nunber 79-CE89-0X w thout
condition or terns, in accordance wth each strikers' date of
first hire pre-strike.

(b) Pull economc and enpl oynent benefits and i ncl ud-
i ng back pay where applicable to the naned enpl oyees in said para-
graph 5 as setforth nane by nane at this point, to nake each said
enpl oyee whol e for the | osses suffered by the respondent’ s refusal
torestore full seniority.

(c) Averbal statenent and apol ogy to respondents'
enpl oyees during peak season that the respondent wll not engage
in the conduct charged of, by a recitation in English and Spani sh
of Sections 1152, 1153 (a) and 1153 (c) of the Act.

(d) Posting of the terns of the Oder in Spani sh an<

Engl i sh in conspi cuous places, including all places where notices

to enpl oyees are custonarily posted and signed by a respondent
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representative. Posting by respondent shall occur inmediately upon recei pt
t hereof . Reasonabl e steps shall be taken to insure that said notices are not
altered, defaced or covered by anyother material. Said notice shall be posted
for a period of 30 days and shal | be approved by the Regional D rector or
ot her authorized representative of the Board.

(e) Notify the &xnard Gfice and the Regional Drector in the
Salinas Regional Gfice wthin 20 days fromrecei pt of a copy of this Decision
of the steps Respondent has taken to conply therewth, and to continue to
report periodically thereafter until full conpliance is achieved.

DATED. February 4, 1980.

Admnistrati ve Law O fi cer
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