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CEG S ON ON GHALLENGED BALLOTS

Followng a petition for certification filed by the
| ndependent Union of Agricultural Wrkers (1UAYW, a representation
el ection was conducted on Septenber 4, 1979, anong the agri cul t ural
enpl oyees of Grown Point Arabi ans (Enpl oyer).

Each of the 10 enpl oyees? who voted in the el ection was
chal I enged by the Enpl oyer on the basis that he or she is not an
agricultural enpl oyee within the neaning of Labor Code section
1140.4(b). Three of the voters were al so chal l enged by the | UAW two
on the grounds that they are supervisors and one on the basis of an
al | eged confidential enployee status.

As the chall enged ballots were sufficient in nunber to
determne the outcone of the election, the Regional Drector con-
ducted an investigation and, on January 29, 1980, issued a report on
chal l enged bal lots. The Enpl oyer tinely filed exceptions to portions

of that report, wth a brief in support of its exceptions.

YH even nanes appear on the chall enged ballot roster due to the
duplicate listing of the nane R D Harol d.



The Board has consi dered the report on challenged ballots in
light of the Enployer's exceptions and brief and has decided to

affirmthe Regional Drector's findings, conclusions,? and
recommendat i ons, as nodi fi ed herein.

V¢ reject the Enmpl oyer's contention that the Regi onal
Drector erred in concluding that its enpl oyees are agricul tural
enpl oyees wi thin the neaning of Labor CGode section 1140. 4(b).

The facts are not in dispute. The Enpl oyer operates a stud
farmat Santa Ynez where it breeds Arabi an horses as a service for
Its custoners. The Enpl oyer has acquired, and naintains, a stable of
Arabi an stallions and provides, as a necessary adjunct to its
breedi ng service, tenporary stabling for its custoners' nares. The
Enpl oyer has devel oped speci al use buil di ngs, grounds, and arenas at
its Rancho Del Ro facility, where it trains and boards horses, shows
stallions for prospective custoners, and nmarkets horses consigned to
it for sale by their owners.

The Regional Drector found that about 30 percent of the 75
adul t horses boarded on the farmduring Septenber of 1979 were owned
by the Enpl oyer's custoners. The Enpl oyer confirns this fact and
expl ains further that 30 percent of its present revenues are derived
frombreeding, training, and boardi ng Arabi an horses.

In defining the term"agricul tural enpl oyee", section
1140.4(b) of the Agricultural Labor Relations Act (ALRA) limts the

ZAs no party has excepted to the Regional Director's concl usion
that Thomas Hutchinson and Chris Mincie are not supervisors wthin
the neaning of Labor Code section 1140.4(j), and as we find herein
that they are agricultural enployees, we adopt his recomendations
t hat tlh%I challenges to their ballots be, and they hereby are,
over rul ed.
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application of that termto enpl oyees excl uded from coverage of the
National Labor Relations Act (NLRA), as anended, as agricultural
enpl oyees pursuant to section 2(3) of the NLRA 29 U S C section
152(3), and section 3(f) of the Fair Labor Sandards Act (FLSA), 29
US C section 203(f).¥

Section 1140.4(a) of the ALRA defines "agriculture”, in
accordance wth section 3(f) of the FLSA as foll ows:

The term'agriculture’ includes farmng in all its branches,
and, anmong other things, includes the cultivation and tillage
of the soll, dairying, the production, cultivation, grow ng,
and harvesting of any agricultural or horticul tural

commodi ties (1ncluding comodities defined as agricul tural
commodi ties in Section 1141j(g) of Title 12 of the United
Sates Code), the raising of |ivestock, bees, furbearing
aninmal s, or poultry, and any practices (including any
forestry or |unbering operations) perforned by a farner or on
a farmas an incident to or in conjunction wth such farmng
operations, including preparation for narket and delivery to
storage or to market or to carriers for transportation to

nar ket .

This definition of agriculture consists of two distinct
neani ngs. Wthin the prinmary neaning are certain specific and actual
farmng operations, including the raising of |ivestock. The secondary
neani ng covers other practices, whether or not they would ordinarily
be regarded as farmng practices, provided the sanme are perforned by a
farner or on a farmas an incident to, or in conjunction wth, such
(primary) farmng operations. See Farners Reservoir and Irrigation

(. v. MGonb (1949) 337 U S 755; Bayside

¥ ndi vi dual s enpl oyed as "agricul tural |aborers" are specifically
excluded fromcoverage of the NLRA  The NLRA however, does not
define the term"agricultural laborer". S nce 1947, Congress has
attached riders to the annual appropriations nmeasure for the NLRB
which, in effect, nmake the definition of agriculture in section 3(f)
of the FLSA applicable in determning who 1's an "agricul tural | aborer”
under section 2(3) of the NLRA
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Enterprises, Inc. v. NLRB (1977) 429 U S 298.

US Departnent of Labor regul ations construing section 3(f)
of the FLSA specifically include the "raising of |ivestock”™ wthin the
prinmary neaning of agriculture. Furthernore, "raising of |ivestock"
expressly covers such operations as the breeding, fattening, feedi ng
and general care of donestic aninals, such as horses, ordinarily raised
on farns. 29 CF R sections 780.120, 780.121, 780. 616.

It is undisputed that the day-to-day activities of the
enpl oyees herein include the feedi ng, groomng, exercising, and
training of all horses stabled on the Enpl oyer's prenises.? The
enpl oyees are also required to performcertain tasks incidental to the
general care of the aninals such as the cleaning of horse stalls and
nmai nt enance of the facilities. Mreover, according to the Ewl oyer, all

of these tasks are perfornmed on its farm Ve find on

Y1t is inmaterial that not all of the horses stabled and cared
for on the Enployer's premses are the products of its own farm as the
agricultural exenption is dependent upon the nature of the activities

the enpl oyees rather than those of the enployer. Mtchell v. Stinson
(1st dr. 1954) 217 F.2d 210; 29 CF. R sections 780.403 et seq. Thus,
an enpl oyee nay be enployed in agriculture wthin the neaning of the
agricultural exenption even though the enpl oyer is a commerci al
operation. Watt v. Holtville Alfalfa MIIs, Inc. (DC Ca. 1952) 106
F. Supp. 624, renanded on other grounds (9th dr. 1955) 230 F.2d 398.
In the circunstances of this case, it is also immaterial that certain
enpl oyees are assigned to performageneral |andscape and gardeni ng
tasks. The secondary neani ng of " a?rl cul ture” incl udes anK practi ces,
whet her or not they are thensel ves farmng practices, which are
perforned either by a farner or on a farmas an inci dent to or in
conjunction with farmng operations. Farner's Reservoir and Irrigation
G. (1949) 337 U S 755. e now ng of lawns, for exanple, is not
agriculture unless the practice is perforrred |nC| dent al to the farmng
operations. Here, maintenance of the Enpl oyer's grounds is perforned as
an incident to or in conjunction with its raising, breeding, and
general care of horses and thus is "agriculture" wthin the secondary
neaning of that term 29 CF. R section 780.205(c).
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this basis that the Enpl oyer's enpl oyees are engaged in purely
agricultural tasks, specifically the "raising of |ivestock"” as that
termis defined in 29 CF. R sections 780.119, 780.120, 780.121, and
780.616, and thus the prinary definition of "agriculture" clearly is
sati sfi ed.

The Enpl oyer observes correctly that certain cases hol d that
the term"raising of Iivestock” normal |y woul d not include the feeding
and care of a constantly changing group of aninals. NLRB v. Tovrea
Packing Go. (9th dr. 1940) 111 F. 2d 629 [6 LRRM 996] cert. den.
(1940) 311 US 668 [7 LRRVM326]; WAlling v. Friend (8th Ar. 1946)
156 F.2d 429. See also 29 CF.R section 780.121.% However, these

cases pertain to aninals held in stockyard pens or in the corrals of
neat packi ng pl ants pendi ng sl aughter or shiprent for slaughter and
are inapplicable to the instant matter as the Enpl oyer is not engaged
innerely holding livestock in a feed | ot operation, nor in stock
feeding and conditioning as an incident to a nmeat packing facility or
stock ranch.

Smlarly msplaced is the Enpl oyer's reliance on Hodgson v.
Hk Garden Gorp. (4th dr. 1973) 482 F.2d 529, to establish that its

enpl oyees are not subject to the agricultural exenption under the FLSA
since they are not engaged in the range production of |ivestock. An
enpl oyee whose prinary duty is the range production of |ivestock, and

whose constant attention is required on the range,

A different result attaches if the feeding and general care of the
livestock in a feed ot is perforned either for a substantial period
of tine or as an incident to or in conjunction with a farmng
operation. See Swft & CGo. (1953) 104 NLRB 922 [32 LRRM 1159], a case
relied upon by the Regional DO rector but which we find inapplicable
because of the dissimlarity of Gown Point's operation.
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Is exenpt only fromthe overtine pay and m ni numwage provi sions of
FLSA section 13(a)(6)(e) not because he or she is not engaged in
agriculture but rather because the conputation of hours worked under
such circunstances is not feasible. Hodgson v. Hk Garden Corp.,

supra; 29 CF. R section 780.329. The Labor Departrnent has rul ed

specifically that the range production of livestock nornmally is
agricultural work. 29 CF. R section 780. 324.

The Enpl oyer separately excepts to the Regional Drector's
recommendation that the challenge to the ballot of Luci nda Bosshardt be
sustained. M. Bosshardt had been chal | enged by the |UAWat the tine
of the election on the grounds that she is a confidential enployee
wthin the neaning of 8 Cal. Admn. Code section 20355(a)(6). In his
report on challenged ballots, the Regional Drector concluded that M.
Bosshardt is not a confidential enployee but recormended that the
challenge to her ballot be sustained on the basis of 8 Cal. Admn. Gode
section 20355(a)(3).Y That section provides for a challenge to the
eligbility of a prospective voter who is "enpl oyed by his or her
parent, child, or spouse, or is the parent, child or spouse of a
substantial stockholder in a closely-held corporation which is the
enpl oyer".” The Regional Drector found that since Ms. Bosshardt is the
st epdaught er of Ken Johnson, the "owner"” of G own Point Arabians, she

Is closely aligned to nanagenent and t her eby

9v¢ reject the Enployer's contention that the Regional Director's
investigation as to a chall enged bal | ot nust be confined to the grounds
asserted for the challenge at the tine of the election. Jack T. Baillie
Gonpany, Inc. (July 17, 1978) 4 ALRB No. 47.

"See also 8 Cal. Admin. Code section 20352(b) which denies voting
eligibility to persons having such filial or narital status.
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enj oys a "special status" which woul d deprive her of bargaining unit
status. However, the Regional Drector also found that Gown Point is
whol |y owned by the Ynez Gorporation which in turn is owed by Senti nel
Publ i shi ng Conpany, thereby invoking the second part of 8 Cal. Admn.
Code section 20355(a)(3); i.e., relationship to a substanti al

st ockhol der of a closely held corporation. As the Board has

not heretof ore had occasion to interpret and apply the pertinent pro-

vision,¥ and as there is insufficient evidence on the record to nmake

a determnation, we shall not rule on the challenge to Ms. Bosshardt's
ball ot unless and until it proves to be outcone-determnative.

The Regional Drector is hereby directed to open and count all
of the challenged ballots except that of Ms. Bosshardt and thereafter to
I ssue to "the parties arevised tally of ballots.

The Enpl oyer also tinely filed objections to the election. On
March 11, 1980, the Executive Secretary dismssed four of the objections
whi ch pertained to all eged el ecti on msconduct but deferred taking
action on three additional objections which relate to the question of
whet her the enpl oyees are enpl oyed in agriculture. As our Decision
herein is dispositive of that issue, we hereby dismss the renai ni ng
obj ect i ons.

Dated: Cctober 27, 1980
RONALD L. RU Z, Menber

HERBERT A PERRY, Menber
JGN P. MCARTHY, Menber

YKern Valley Farns (Feb. 1, 1977) 3 ALRB Nb. 4 invol ved a
chal | enge asserted on the basis of 8 Gal. Admn. Gode section
20355(a) (3) but was deci ded on ot her grounds.
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CASE SUMARY

G own Point Arabi ans (I UAWY 6 ALRB No. 59
Case No. 79-RG 12-OX (SV

REG ONAL D RECTAR S REPCRT

In a representation el ection conducted on Septenber 4, 1979, all
of the 10 voters were chal l enged by the Enpl oyer on the basis that
they are not agricultural enpl oyees wthin the neani ng of the Act, and
three of the voters were al so chall enged by the | UAWon t he grounds
that two are supervisors and one is a confidential enployee. After an
i nvestigation, the Regional Drector issued a report on chal | enged
bal | ots in which he concluded that all of the enpl oyees are engaged in
agriculture, that the two all eged supervisors are rank-and-file
enpl oyees eligible to vote, and that the | ast enpl oyee, while not a
confidential enployee, should be excluded fromthe bargai ning unit as
she is the stepdaughter of the Enpl oyer's owner and thus enjoys a
"special status" because of her rel ationship to nanagenent.

BOARD DEA S ON

The Board upheld the Regional Drector's conclusion as to the
agricultural status of the enpl oyees w thout adopting his anal ysis.
The Board found that the Enpl oyer operates a stud farmat Santa Ynez
where it naintains a stable of Arabian stallions and offers a breedi ng
servi ce to independent owners of rmares. Enpl oyees' day-to-day
activities include the breeding, boarding, training, feeding and
general care of all horses stabled on the Enpl oyer's farmand thus are
engaged in the "raising of |ivestock", a category of agricultural
activity expressly set forth in Labor Gode section 1140.4(a). GCertain
enpl oyees whose tasks relate to the mai ntenance of the Epl oyer's
grounds and facilities were al so found to be engaged in agricul ture.
Such activity, the Board found, is carried on as an incident to or in
conjunction with the Enpl oyer's prinary farmng operations.

The Board adopted the Regional Drector's recomrendations, in the
absence of exceptions thereto, that the challenges to the two all eged
supervi sors be overrul ed. However, absent sufficient evidence on the
record to do so, the Board deferred ruling on the Regional Drector's
recommendation that the third enpl oyee be excluded fromthe unit based
on her relationship to the owner and/ or manager of the Enpl oyer. The
Regional Drector was ordered to open and count the ballots of the
nine renai ning enpl oyees and to thereafter issue a revised tally of
bal lots to the parties.

* * %

This case sumary is furnished for information only and i s not an
official statenent of the case, or of the ALRB.

* * %
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