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STATE G- CALI FCRN A
AR QLTURAL LABCR RELATI ONS BOARD
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Charging Party.

SUPPLEMENTAL DEA S ON AND REVI SED CRDER
In accordance wth the renmand order of the Gourt of

Appeal for the Second Appellate D strict, dated January 11, 1980,
in Case 2 Av. No. 54301, 4 ALRB No. 49 (1978), we have revi ened
and reconsidered our renedial order inlight of J. R Norton Qo .

v. Agricultural Labor Relations Bd. (1980) 26 Cal. 3d 1, and hereby
nake the follow ng findings and nodifications in our original

Deci si on and QO der.

A representation el ection was conducted anong the agricul tural
enpl oyees of Respondent, Véller H owerseed Conpany, on Septenber 17, 1975.
The vote count was: UFW- 26; Teansters -8; No Lhion - 1; Challenged Ballots -
4, After a hearing was hel d on Respondent’s el ection objection, the Board
certified the UPWas the col |l ective bargai ning representati ve of Respondent's
enpl oyees on Decenber 30, 1975. Wl ler Hower seed Conpany (Dec. 30, 1975) 1
ALRB No. 27. n January 15, 1976, the UFWrequested that Respondent begin

bargai ning wth the Union. Respondent subsequently inforned the UFWthat it

was refusing to bargain in



order to test the validity of the Board s certification. Follow ng an unfair

| abor practice proceedi ng, the Board concl uded that Respondent had unlawful |y
refused to bargain wth the UFW in violation of Section 1153(e) and (a) of
the Act, and ordered Respondent to reinburse its enpl oyees for |oss of pay and
ot her economc | osses suffered as a result of Respondent’'s unfair |abor

practice. Vller Howerseed Gonpany (July 19, 1978) 4 ALRB No. 49.

InJ. R Norton Go. v. Agricultural Labor Relations Bd., supra, 26

Cal. 3d 1, which issued after our prior Decision and Oder inthis natter, the
Suprenme Gourt held that, in technical refusal-to-bargai n cases, the Board nust
determne the appropriat eness of nake-whol e relief on a case-by-case basis.
In accordance with the GCourt's decision, we set forth the standards,
procedures and consi derations invol ved in naking such determnations inJ. R
Norton Co. (May 30, 1980) 6 ALRB No. 26. V¢ shall determne in each case
whet her the respondent |itigated in a reasonabl e good faith belief that the
el ection was conducted in a nanner which did not fully protect enpl oyees'
rights or that msconduct occurred which affected the outcone of the el ection.
Turning to the case before us, we first inquire whether Respondent's
litigation posture was reasonable at the tine of the refusal to bargain.
Respondent obj ected to the hol ding of the el ection beyond the seven-day |imt
set forth in Section 1156.3 of the Act. The el ection was hel d on Septenber 17,
1975, nine days after the filing of the petition on Septenber 8. In

considering this objection, the Board, citing a previous decision, K ein Ranch

6 ALRB No. 51 2.



(Dec. 11, 1975) 1 ALRB Nb. 18, held that the expiration of the seven-day
peri od does not deprive the Board of jurisdiction to hold an el ection. The
Board went on to find that the only evidence of voter disenfranchi sement
presented at the hearing in this case was that two enpl oyees mght not have
been abl e to vote because of the |onger period between the filing of the
petition and the el ection. The Board concluded that this possible

di senfranchi senent did not affect the outcone of the election. Véller

H ower seed Conpany (Dec. 30, 1975) 1 ALRB No. 27.

Respondent's objection to holding the el ection beyond the seven-day
limt involves an interpretation of Section 1156.3 which reads, in pertinent
part:

Uoon recei pt of such a signed petition, the board shall immediately
| nvesti gate such petition, and, if it has reasonabl e cause to believe
that a bona fide question of representation exists, it shall direct a
representation el ection by secret ballot to be held, upon due notice
toall interested parties and w thin a maxi numof seven days of the
filing of the petition.
This provision, based on the particul ar characteristics of the agricul tural
setting, has no counterpart in the National Labor Relations Act; therefore,
there is no NLRA precedent on this issue. At the tine that Respondent refused
to bargain in order to test the validity of the certification, there were no
judicial decisions involving the interpretation of this statutory | anguage.
O July 27, 1977, Radovich v. Agricultural Labor Rel ations Bd. (1977)

72 Cal. App. 3d 36 was decided. The court there held that the seven-day

limtations period in Section 1156.3 is directory rather than jurisdictional.
Notw thstanding this judicial determnation on the very i ssue on which

Respondent was
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seeking review Respondent did not thereafter commence bargaining with the
UFW V¢ recogni ze that a decision of a court of appeal is not binding in the
other courts of appeal; however, a court of appeal wll nornally follow prior
decisions of its own or other districts or divisions. 6 Wtkin, Gl.
Procedure (2d ed. 1971} Appeal, 8§ 667, p. 4580. In the instant case, given
the sinplicity of the legal issue involved, it is highly unlikely that other
courts of appeal would not followthe Radovi ch deci sion.

Respondent's only other challenge to the certification woul d
necessarily be based on the Board's determnation that the possible
di senfranchi senent of two enpl oyees, in light of the vote count, did not
affect the outcone of the el ection. Because a judicial decision had been nade
on the legal issue described above, and because the chal | enge concerni ng
di senf ranchi senent did not provide a reasonabl e basis for judicial review we
find that Respondent's litigation posture warrants the inposition of the nmake-
whol e renedy in this matter.

Because Respondent's litigation posture, prior to the Radovi ch
deci si on, coul d be considered reasonabl e, Ywe shal |l inquire whether
Respondent's notive for litigating during that period was in good faith. J. R

Norton Conpany (May 30, 1980) 6 ALRB Nb. 26. V¢ find that the evidence

available at the time of

YThe fact that a Board decision invol ves the interpretation of a
provision in the ALRA having no counterpart in the NLRA does not automatically
give rise to a reasonabl e belief that the Board deci sion woul d be reversed
upon judicial review Inthis case, however, we find that, prior to the
Radovi ch deci si on, Respondent coul d reasonably have believed that its
interpretation of Section 1156.3 mght be adopted by a review ng court.
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the litigation of the refusal -to-bargai n i ssue does not

establish that Respondent was in bad faith in seeking judicial
of the certification.?

Qonsidering the totality of the circunstances in this case, we find
that the nake-whole renedy is warranted for the period foll ow ng the Radovi ch
court's determnation of the Section 1156.3 issue. Accordingly, we shall
nodi fy our original Qder to apply the nmake-whol e renedy for the period from
August 15, 1977, to such tine as Respondent commences to bargain in good faith
wth the UFWand continues so to bargain to contract or a bona fide inpasse.
GCommencenent of nake-whol e relief on August 15, 1977, reflects a reasonabl e
anount of tine after the Radovi ch decision, issued July 27, 1977, during which
Respondent coul d have obtai ned notice of the decision and infornmed the UFWof
its wllingness to negoti ate.

Paragraph | (b) of our original Oder directed Respondent to cease and
desist from"in any other nanner"” interfering wth its enpl oyees'
organi zational rights. VW shall nodify that paragraph to order Respondent to
cease and desist frominterfering wth its enpl oyees' organi zational rights in
any nanner like or related to the unfair | abor practice coomtted by
Respondent. See M Garatan, Inc. (Mar. 12, 1980) 6 ALRB No. 14; H cknott
Foods, Inc. (1979) 242 NLRB No. 177 [101 LRRV 1342].

FITTEETEErrrd

Z\W¢ hereby deny General Counsel's Mtion to Re-open the Record to introduce
evi dence of Respondent's notive, as the proffered evidence woul d not change
the result of our deci sion.
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REM SED CRDER
Pursuant to Labor Code Section 1160.3, the Agricultural Labor

Rel ati ons Board hereby orders Respondent, Vél|er H owerseed Conpany, its
officers, agents, successors, and assigns, to:
1. Gease and desist from

(a) Refusing to bargain collectively in good faith, as defined
I n Labor Gode Section 1155.2(a), wth the United FarmWrkers of Anerica, AFL-
AO (UW, as the certified exclusive bargaining representative of its
agricultural enployees, in violation of Labor Code Section 1153(e) and (a),
and in particular by: (1) refusing to neet at reasonable tinmes and pl aces
wth the UFWfor the purpose of collective bargaining; and (2) unilaterally
changi ng the wage rates of its enpl oyees w thout prior notice to and
consul tation wth the UFW

(b) Inany like or related manner interfering wth, restraining
or coercing agricultural enployees in the exercise of the rights guaranteed
to themby Labor Gode Section 1152.

2. Take the followng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Uoon request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive collective bargai ning representative
of its agricultural enployees and, if understanding is reached, enbody such
under standi ng i n a si gned agreenent .

(b) Reinburse its agricultural enployees for all |osses of pay
and ot her economc | osses sustained by themas the result of Respondent's

refusal to bargain, for the period from
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August 15, 1977, to such tine as Respondent commences to bargain in good faith
w th the UPWand continues so to bargain to the point of a contract or a bona
fide inpasse.

(c) Preserve, and upon request, nake available to the Board or
Its agents, for examnation and copying, all records rel evant and necessary to
a determnation of the anounts due its enpl oyees under the terns of this
Q der.

(d) S gnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board agent into appropriate | anguages, Respondent shal |
thereafter reproduce sufficient copies in each | anguage for the purposes
herei nafter set forth.

(e) Post copies of the attached Notice for 90
consecut i ve days at conspi cuous places on its premses, the period and pl aces
of the posting to be determned by the Regional D rector.

(f) Provide a copy of the attached Notice to each enpl oyee
hired by the Respondent during the 12-nonth period foll ow ng the date of
I ssuance of this Qder.

(g0 Mil copies of the attached Notice in all
appropri ate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed during the payroll period i mediately
precedi ng Septenber 8, 1975, and to all enpl oyees enpl oyed by Respondent at
any tine fromand including February 11, 1976, until conpliance with this
Q der.

(h) Arrange for a representative of Respondent or a Board agent
to distribute and read the attached Notice in appropriate | anguages to the

assenbl ed enpl oyees of Respondent on
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conpany tine. The reading or readings shall be at such tines and pl aces as
are specified by the Regional Drector. Follow ng the reading, the Board
agent shall be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerni ng the Notice
or their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all nonhourly wage
enpl oyees to conpensate themfor tinme lost at this reading and the question-
and- answer peri od.

(i) MNotify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, what steps have been taken to conply
wthit. Uon request of the Regional Drector, Respondent shall notify him
or her periodically thereafter in witing what further steps have been taken
in conpliance wth this Qder.

ITI1S FURTHER CROERED that the certification of the Uhnited Farm
Wrkers of Arerica, AFL-A Q as the excl usive collective bargaini ng
representative of Respondent’'s agricultural enpl oyees be, and it hereby is,
extended for a period of one year fromthe date on whi ch Respondent commences
to bargain in good faith wth said Union.

Cated: Septenber 4, 1980
RONALD L. RJZ, Menber
HERBERT A PERRY,

JGN P. MCARTHY, Menber
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NOT CE TO BEMPLOYEES

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Rel ations Act by refusing to bargai n about a
contract wth the UPW The Board has ordered us to post this Notice and to
take other action. V& wll do what the Board has ordered, and also tell you

t hat :

The Agricultural Labor Relations Act is a lawthat gives farmworkers
these rights:

(1) To organi ze thensel ves;
(2) To form join or help any union;

(3) To bargain as a group and to choose anyone they want to speak
for them

(4) To act together wth other workers to try to get a contract or
to help or protect each other; and

(5 To decide not to do any of these things.

Because this is true, we promse you that:

VEE WLL bargain with the UFWabout a contract because it is the
representati ve chosen by our enpl oyees.

VEE WLL pay each of the enpl oyees enpl oyed by us after August 15,
1977, any noney whi ch they | ost because we have refused to bargain wth the

VEE WLL NOT change the wages of our enpl oyees wthout first
di scussi ng these changes wth the UFW

Dat ed: WALLER FLONERSEED GOMPANY

By:

Representati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOT REMOVE (R MUTI LATE
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CASE SUMARY

Vel | er H ower seed Conpany (UFWY 6 ALRB No. 51
(4 ALRB No. 49)
CGase -Nbo. 76-CE16-M

O remand fromthe appel late court to determne the applicability of
t he make-whol e renedy, in this technical refusal to bargain case, in light of
J. R Norton Go. v. Agricultural Labor Relations Bd. (1980) 26 Gal. 3d 1, the
Board awarded nake-whol e relief for a limted period. Respondent's basis for
testing the validity of the certification was the |egal issue of whether the
Board had authority under Labor Gode Section 1156.3 to hold an el ecti on nore
t han seven days after the filing of the petition. Oh July 27, 1977, after
certification and Respondent's refusal to bargain in the instant case, an
appel | ate court decided in another case that the seven-day |imtation period
was directory rather than jurisdictional. Radovich v. Agricultural Labor
Relations, Bd. (1977) 72 CGal. App. 3d 36. The Board found that, prior to
i ssuance of the court's decision in Radovich, Respondent's litigation posture
was reasonabl e and that Respondent contested the Board's certification in good
faith. The Board held that, given the sinplicity of the | egal issue concerning
Section 1156.3, it was highly unlikely that other aplael | ate courts woul d not
fol I ow the Radovi ch decision, and that Respondent's litigation posture after
Radovi ch was therefore unreasonabl e. Accordingly, the Board inposed the nake-
whol e renedy commenci ng August 15, 1977, all ow ng Respondent tine to take
noti ce of the court deci sion.

* * %

This case summary i s furnished for infornmation only and is not an official
statenent of the case, or of the ALRB.

* * %
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